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DETERMINED  BY  THE 

CHANCERY  DIVISION 

AND  IN 

LUNACY 

AND  ON  APPEAL  THEREFROM  IN  THE 

COUKT    OF  APPEAL. 


THUESTAN  v.  NOTTINGHAM  PEEMANENT  BENEFIT      c.  a. 

BUILDING  SOCIETY.  i9oi 

[1900   T.  606.] 

Building  Society — Infant  Member — Poiver  to  Mortgage  for  Advances — Purchase 
of  Land  ly  Infant — Purchase-money  paid  by  Building  Society — Lien  for 
Purchase-money — Building  Societies  Act,  1874  (37  &  38  Vict.  c.  42), 
ss.  13,  14,  15,  21,  m— Infants  Belief  Act,  1874  (37  &  38  Vict,  c.  62),  s.  1. 

Notwithstanding  s.  38  of  the  Building  Societies  Act,  1874,  which 
provides  that  an  infant  may  be  admitted  as  a  member  of  a  building  society 
the  rules  of  which  do  not  prohibit  such  an  admission,  "  and  may  give  all 
necessary  acquittances,"  an  infant  member  of  a  building  society  registered 
■under  that  Act  cannot  execute  a  valid  mortgage  of  his  real  estate  to  secure 
advances  made  to  him  by  the  society.  Such  a  mortgage  is  absolutely  void 
as  against  the  infant  under  the  Infants  Eelief  Act,  1874. 

An  infant  member  of  a  building  society  purchased  land,  part  of  the 
purchase-money  being  paid  for  her  by  the  society  to  the  vendor.  The  land 
was  conveyed  to  her  on  July  21,  and  the  next  day  she  executed  a  mortgage 
of  it  to  the  society  to  secure  advances  by  them.  She  did  not  represent  to 
the  society  that  she  was  of  full  age,  but  they  were  in  fact  then  ignorant 
that  she  was  an  infant.  After  the  execution  of  the  mortgage  the  society 
from  time  to  time  made  advances  to  her  which  were  applied  in  erecting 
buildings  on  the  land.  In  October  the  society  discovered  for  the  first  time 
that  the  mortgagor  was  an  infant.  They  then  discontinued  making 
advances  to  her,  took  possession  of  the  property  and  expended  money 
in  completing  the  houses  on  it.  "When  the  infant  attained  twenty-one 
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she  brought  an  action  against  the  society  to  set  aside  the  mortgage  as 
"being  void  against  her,  and  claiming  jwssession  of  the  land  and  delivery 
up  of  the  title-deeds. 

Joyce  J.  dismissed  the  action,  on  the  ground  that  the  purchase  and  the 
mortgage  formed  really  one  transaction,  and  that  the  plaintiff  could  not 
repudiate  one  part  of  the  transaction  while  retaining  the  benefit  of  the 
other  part : — 

Held,  by  the  Court  of  Appeal,  that  the  purchase  and  the  mortgage  were 
two  distinct  transactions,  and  that  the  mortgage  was  absolutely  void  as 
against  the  plaintiff,  and  must  be  delivered  up  to  be  cancelled : 

But,  held,  that  the  building  society  were  entitled  to  a  lien  upon  the 
property  and  the  title-deeds  for  the  purchase-money  which  they  had  paid 
for  the  plaintiff  to  the  vendor,  with  interest  thereon. 

Appeal  against  the  decision  of  Joyce  J.  (1) 
The  action  was  brought  by  a  married  woman,  suing  in 
respect  of  her  separate  estate,  to  set  aside  a  mortgage  which 
she  had  executed  to  the  defendant  society  when  she  was 
an  infant. 

In  June,  1898,  the  plaintiff,  then  a  married  woman,  but 
under  the  age  of  twenty-one,  was  on  her  appHcation  duly 
admitted  a  member  of  the  defendant  society,  who  were  regis- 
tered under  the  Building  Societies  Act,  1874.  Early  in  July, 
1898,  she  applied  on  the  forms  of  the  society  for  a  loan  of 
1200Z.,  to  enable  her  to  purchase  some  freehold  land,  and  to 
complete  six  houses  then  in  course  of  erection  on  the  land  by 
her  husband,  who  was  a  builder.  The  application  was  granted, 
and  the  transaction  was  carried  out  by  two  deeds  dated  respec- 
tively July  21  and  22,  1898.  By  the  deed  of  July  21  the  land 
was  conveyed  to  the  plaintiff  in  fee  simple  in  consideration  of 
393Z.  expressed  to  be  paid  by  her  to  the  vendor  out  of  her 
separate  estate.  By  the  deed  of  July  22  (in  the  usual  form  of 
a  mortgage  to  a  building  society)  the  plaintiff  mortgaged  the 
property  to  the  defendant  society  as  security  for  advances  up  to 
1200^.,  to  be  made  by  them  to  her,  which  were  to  be  repaid  by 
monthly  instalments.  The  sum  of  250?.,  part  of  the  purchase- 
money  of  the  property,  was  paid  by  the  defendants  on  behalf  of 
the  plaintiff  to  the  vendor.  They  from  time  to  time  after 
the  execution  of  the  mortgage  made  further  advances  to  her. 

In  October,  1898,  the  society  heard  for  the  first  time  that 
(1)  [1001]  1  Ch.  88. 
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the  plaintiff  was  a  minor.    Thereupon  they  discontinued  their      c.  A. 
advances,  took  possession  of  the  property,  and  expended  about  i90i 
268Z.  in  completing  the  buildings,  which  they  then  let,  and  thuksta 
collected  the  rents.    At  the  time  when  the  society  took  posses-  xottingh^m 
sion  the  amount  due  to  them  for  advances  under  the  mortgage  permanent 

Benefit 

was  1070Z.,  of  which  2501.  had  been  applied  m  the  purchase  of  Building 
the  property,  and  the  balance  had  been  expended  on  the 
buildings. 

In  March,  1899,  the  plaintiff  attained  her  majority,  and 
shortly  afterwards  she  by  her  solicitor  applied  to  the  society 
claiming  the  property  and  repudiating  the  mortgage.  The 
society  declined  to  give  up  possession ;  and  in  April,  1899,  the 
plaintiff  commenced  this  action,  claiming  a  declaration  that 
the  mortgage  was  void,  and  that  she  was  entitled  to  an  order 
for  its  delivery  up  to  be  cancelled,  and  for  delivery  of  the  title- 
deeds  and  possession  of  the  property. 

The  society  by  their  defence  claimed  a  lien  or  charge  on 
the  property  for  all  their  advances,  and  offered  to  deliver  up 
possession  of  it  and  the  title-deeds  on  payment  of  what  was 
due  to  them. 

At  the  trial  it  was  admitted  that  the  total  amount  due  to  the 
society,  after  allowing  for  rents  received  by  them,  was  about 
1300Z.,  and  that  the  then  present  value  of  the  property  was 
about  1800Z. 

Under  the  certified  rules  of  the  society  it  was  competent  for 
a  minor  to  become  a  member. 

Joyce  J.  held  that  the  purchase  and  the  mortgage  formed 
one  transaction,  and  that  the  plaintiff  could  not  repudiate  one 
part  of  the  transaction  while  af&rming  and  taking  the  benefit 
of  the  other  part.  His  Lordship  held,  therefore,  that  the 
plaintiff  was  not  entitled  to  the  property  free  from  the  charge 
of  the  building  society  for  the  money  which  they  had  advanced, 
and  he  dismissed  the  action. 

The  plaintiff  appealed. 

Badcockf  K.G.,  and  Edward  Ford,  for  the  plaintiff.  It  is 
admitted  that  the  plaintiff  has  not  acted  fraudulently  or  dis- 
honestly in  the  transaction  in  question.    Her  object  in  bringing 
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C.  A.  this  action  is  that  all  her  creditors  may  share  equally,  instead 

1901  of  the  defendants  obtaining  a  preference. 
Thurstan      It  is  submitted  that  an  infant  member  of  a  building  society 

Nottingham  Stands  for  the  present  purpose  in  no  better  position  than  any 

Permanent  other  infant. 

Benefit 

Building       It  is  well-settled  law  that  an  infant  can  "  by  no  manner  of 

Society 

  '    conveyance  dispose  of  his  inheritance  "  :  Hearle  v.  Greenhanh  (1), 

per  Lord  Hardwicke  L.C.  And  s.  1  (2)  of  the  Infants  EeHef 
Act,  1874,  expressly  makes  absolutely  void  all  contracts 
"  entered  into  by  infants  for  the  repayment  of  money  lent  or  to 
be  lent.'*  The  mortgage  to  the  society  is  either  void  or  void- 
able, and,  if  it  is  only  voidable,  the  plaintiff  has  done  all  that  is 
necessary  to  repudiate  it  since  she  came  of  age. 

[EoMEK  L.J.  According  to  Simpson  on  Infants,  2nd  ed. 
p.  7,  an  infant's  deed  is  only  voidable. 

Cozens-Haedy  L.J.  And  so  Mansfield  C.J.  said  in  Zouch 
V.  Parsons.  (3)] 

The  plaintiff  stands  upon  her  legal  rights  ;  she  is  seeking  to 
establish  her  title  to  the  land,  to  obtain  possession  of  it  and  of 
the  title-deeds.  She  is  not  seeking  to  enforce  any  equitable 
right.  The  learned  judge  said  that  the  conveyance  to  the 
plaintiff  and  the  mortgage  v^ere  all  one  transaction,  and  that 
the  plaintiff  could  not  repudiate  one  part  and  at  the  same 
time  retain  the  benefit  of  the  other  part.  It  is  submitted  that 
there  were  two  distinct  transactions.  The  only  recital  in  the 
mortgage  deed  is  that  the  mortgagor  is  "seised  in  fee"  of 
the  land.  The  deed  is  in  the  usual  form  of  a  mortgage  to  a 
building  society.  It  is  not  as  if  the  society  had  conveyed  the 
land  to  the  plaintiff,  and  she  had  then  mortgaged  it  to  them. 
And,  if  the  plaintiff  did  repudiate  the  conveyance  to  herself, 
the  defendants  would  have  no  legal  estate. 

(1)  (1749)  3  Atk.  695,  712.  witli  infants,  shall  be  absolutely  void : 

(2)  Sect.  1:  "All contracts, whether  Provided  always,  that  this  enactment 
by  s^Decialty  or  by  simjDle  contract,  shall  not  invalidate  any  contract  into 
henceforth  entered  into  by  infants  for  which  an  infant  may,  by  any  existing 
the  repayment  of  money  lent  or  to  be  or  future  statute,  or  by  the  rules  of 
lent,  or  for  goods  supplied  or  to  be  common  law  or  equity,  enter,  except 


supplied  (other  than  contracts  for  such  as  now  by  law  are  voidable.' 
necessaries),  and  all  accounts  stated        (3)^(1765)  3  Burr.  1794,  1804. 
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The  payment  of  the  2501.  by  the  society  to  the  vendor  of  the 
land  cannot  entitle  them  to  recover  the  advances  which  they 
made  to  the  plaintiff  subsequently. 

[Vaughan  Williams  L.J.  Could  the  plaintiff  maintain  an 
action  of  trover  for  the  title-deeds  without  repaying  the  250Z. 
to  the  society  ?] 

If  that  is  all  the  relief  sought,  the  plaintiff  does  not  object  to 
repaying  that  sum. 

The  defendants  have  not  acquired  the  legal  estate  from  the 
plaintiff :  it  remains  in  her,  and  they  have  no  equity  to  compel 
her  to  convey  it  to  them. 

The  Building  Societies  Act,  1874,  does  not  by  s.  38  (1) 

(1)  By  s.  13  of  the  Act,  "  Any  num- 
ber of  persons  may  establish  a  society 
under  this  Act,  either  terminating  or 
permanent,  for  the  purpose  of  raising 
by  the  subscriptions  of  the  members 
a  stock  or  fund  for  making  advances 
to  members  out  of  the  funds  of  the 
society  upon  security  of  freehold, 
copyhold,  or  leasehold  estate,  by  way 
of  mortgage;  and  any  society  under 
this  Act  shall,  so  far  as  is  necessary 
for  the  said  purpose,  have  power  to 
hold  land  with  the  right  of  foreclosure, 
and  may  from  time  to  time  raise  funds 
by  the  issue  of  shares  of  one  or  more 
denominations,  either  paid  up  in  full 
or  to  be  paid  by  periodical  or  other 
subscriptions,  and  with  or  without 
accumulating  interest,  and  may  repay 
such  funds  when  no  longer  required 
for  the  purposes  of  the  society.  Pro- 
vided always,  that  any  land  to  which 
any  such  society  may  become  abso- 
lutely entitled  by  foreclosure,  or  by 
surrender,  or  other  extinguishment  of 
the  right  of  redemption,  shall  as  soon 
afterwards  as  may  be  conveniently 
practicable  be  sold  or  converted  into 
money." 

Sect.  14:  "The  liability  of  any 
member  of  any  society  under  this  Act 
in  respect  of  any  share  upon  which 
no  advance  has  been  made  shall  be 


limited  to  the  amount  actually  paid 
or  in  arrear  on  such  share,  and  in 
respect  of  any  share  upon  which  an 
advance  has  been  made  shall  be  limited 
to  the  amount  payable  thereon  under 
any  mortgage  or  other  security  or 
under  the  rules  of  the  society." 

Sect.  15  :  "  (1.)  Any  society  under 
this  Act  may  receive  deposits  or  loans, 
at  interest,  within  the  limits  in  this 
section  provided,  from  the  members 
or  other  persons,  or  from  corporate 
bodies,  joint  stock  companies,  or  from 
any  terminating  building  society,  to 
be  applied  to  the  purposes  of  the 
society." 

Sect.  21 :  "  The  rules  of  a  society 
under  this  Act  shall  be  binding  on  the 
several  members  and  officers  of  the 
society,  and  on  all  persons  claiming 
on  account  of  a  member,  or  under  the 
rules,  all  of  whom  shall  be  deemed  and 
taken  to  have  full  notice  thereof."' 

Sect.  38  :  "  Any  person  under  the 
age  of  twenty-one  years  may  be  ad- 
mitted as  a  member  of  any  society 
under  this  Act,  the  rules  of  which  do 
not  prohibit  such  admission,  and  may 
give  all  necessary  acquittances ;  but 
during  his  nonage  he  shall  not  be  com- 
petent to  vote  or  hold  any  office  in 
the  society." 


C.  A. 
1901 
Thurstan 

V. 
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C.  A.      empower  an  infant  member  of  a  building  society  to  execute  a 
1901      mortgage  of  his  real  estate  to  the  society.    The  words  may 
Thurstax   give  all  necessary  acquittances  "  do  not  confer  expressly  or  by 
implication  a  power  to  mortgage.    Sect.  38  does  not  apply  to 


V. 

Nottingham 


Society. 


Permanent  a  borrowing  member;  it  applies  only  to  a  member  who  is 

Benefit 

Building  making  an  advance  to  the  society.  It  does  not  follow  that  a 
member  who  applies  for  an  advance  will  obtain  one,  or  will 
even  have  an  opportunity  of  doing  so.  Advances  are  balloted 
for.  A  member  of  the  society  is  equally  a  member,  even  if  he 
does  not  require  an  advance.  Advances  are  to  be  made  on 
security,  land  this  implies  that  the  borrower  is  capable  of  giving 
a  security. 

[Vaughan  Williams  L.J.  Can  an  infant  member  be  sued 
for  subscriptions  or  fines  ?] 

The  remedy  of  the  society  for  non-payment  is  by  forfeiture 
of  his  shares. 

In  other  statutes,  when  the  Legislature  intended  to  confer 
on  an  infant  such  a  power,  they  did  so  in  express  words.  For 
instance,  in  s.  9  of  the  Trade  Union  Act  Amendment  Act,  1876 
(39  &  40  Vict.  c.  22),  it  is  provided  that  an  infant  member  of 
a  trade  union  may  "  execute  all  instruments  and  give  all 
acquittances  necessary  to  be  executed  or  given  under  the  rules." 
Similar  words  occur  in  s.  11,  sub-s.  9,  of  the  Industrial  and 
Provident  Societies  Act,  1876  (39  &  40  Vict.  c.  45),  and  in 
s.  15,  sub-s.  8,  of  the  Friendly  Societies  Act,  1875  (38  &  39 
Vict.  c.  60). 

There  can  be  no  fraud  without  an  express  representation  by 
the  infant  that  she  was  of  full  age  :  Ex  parte  Jones  (1) ;  StiJce- 
onan  v.  Dawson  (2) ;  and  the  plaintiff  did  not  make  such  a 
representation.  Indeed,  fraud  is  not  alleged  against  her.  In 
Martin  v.  Gale  (3)  money  had  been  advanced  to  an  infant  for 
necessaries,  and  yet  it  was  held  that  an  assignment  by  him  of 
his  reversionary  interest  in  stock  to  the  lender  did  not  bind  the 
infant.  In  InmanN.  Inman  (4),  an  infant,  when  he  charged  his 
reversionary  interest  in  a  fund  as  security  for  an  advance  made 
to  him,  falsely  represented  that  he  was  of  full  age,  and  yet  it 

(1)  (1881)  18  Ch.  D.  109.  (3)  (1876)  4  Ch.  D.  428. 

(2)  (1847)  1  De  G.  &  Sm.  90.  (4)  (1873)  L.  R.  15  Eq.  260. 
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was  held  that  the  charge  was  avoided  by  a  mortgage  of  the      c.  A. 
fund  made  by  him  after  he  attained  full  age,  the  mortgagee  looi 
having  had  no  notice  of  the  prior  charge.  TuuitsT\N 
No  doubt  the  Court  could  on  behalf  of  the  infant  have 

-Nottingham 

affirmed  the  mortgage,  but  it  has  not  done  so.    The  plaintiff  Permanent 

-0      E  iriTL' 

has  never  parted  with  the  legal  estate  in  the  property,  and  the  r»uiLWNG 
defendants  cannot  indirectly  acquire  a  lien  upon  it.  A  man  •'""^^c^^- 
who  is  not  rightly  in  possession  of  property  cannot  acquire  a 
lien  upon  it:  Ex  parte  Fuller.  (1)  In  the  present  case  the 
defendants  entered  into  possession  before  default  by  the  plaintiff. 
No  doubt  it  has  been  held  that  an  infant,  having  with  his  own 
hand  paid  money  on  a  valuable  consideration,  which  he  has 
only  partially  enjoyed,  cannot  recover  the  money :  Holmes  v. 
Blogg.  (2)  Here  the  defendants  obtained  the  title-deeds  from 
the  vendor  because  they  paid  the  purchase-money.  The  fact 
that  they  did  this  under  the  authority  of  the  plaintiff  cannot 
make  her  liable. 

[Vaughan  Williams  L.J.  If  the  defendants  obtained  the 
deeds  from  the  vendor,  what  right  would  they  have  to  give 
them  up  to  the  plaintiff  ?] 

She  has  the  legal  estate,  and  is,  therefore,  entitled  to  the 
deeds.  An  infant  in  the  view  of  the  law  can  have  no  will, 
and  could  not,  therefore,  voluntarily  part  with  the  deeds.  The 
legal  disability  of  an  infant  cannot  be  removed  by  a  side  wind. 
The  Court  has  jurisdiction  to  order  the  delivery  of  title-deeds 
to  the  legal  owner :  In  re  Cooper  (3)  ;  In  re  Ingham,  (4) 

Hughes f  K.G.,  and  G.  Broke  Freeman,  for  the  defendants. 
It  is  submitted  that  the  decision  of  Joyce  J.  was  right,  both 
on  the  ground  on  which  he  based  it  and  upon  the  construction 
of  the  Building  Societies  Act,  1874. 

The  purchase  and  the  mortgage  were  really  one  trans- 
action ;  the  purchase-money  was  paid  directly  by  the  defend- 
ants to  the  vendor.  The  plaintiff  never  had  any  interest  in 
the  land  but  an  equity  of  redemption,  i.e.,  an  interest  subject 
to  a  charge  for  the  money  which  was  advanced  by  the  defend- 
ants.  The  plaintiff  is  endeavouring  to  keep  the  houses,  though 


(1)  (1881)  16  Ch.  D.  617.  (3)  (1882)  20  Ch.  D.  611. 

(2)  (1818)  8  Taunt.  508 ;  19  R.  R.  445.        (4)  [1893]  1  Ch.  352. 
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Society. 


c.  A.  the  defendants  supplied  the  money  for  the 'cost  of  building 
1901       them.    The  defendants  acquired  a  lien  which  extends  to  the 

Thukstan  advances  which  they  made  subsequently  to  the  date  of  the 
NoTTiNGH'M  ^^^^*    -^^^  money  was  employed  in  increasing  the  value  of 

Permanent  the  land.    An  infant  cannot  resist  an  action  for  calls  upon 

Benefit 

Building    shares  while  he  retains  the  shares  :  Corh  and  Bandon  By,  Co,  v. 
Cazenove  (1) ;  North  Western  By.  Co.  v.  M'Michael.  (2) 

As  to  the  construction  of  the  Building  Societies  Act,  1874,. 
it  is  submitted  that  a  mortgage  by  an  infant  member  for  the 
purposes  pointed  out  in  the  Act  is  valid.  One  of  the  main 
objects  of  a  building  society  is  to  enable  advances  for  building 
purposes  to  be  made  to  the  members.  The  objects  of  the 
defendant  society  are  similarly  stated  in  their  rules.  Sect.  88 
gives  an  infant  member  power  to  do  whatever  a  member  would 
naturally  do  under  the  provisions  of  the  Act.  The  terms  of 
a  mortgage  to  the  society  are  not  a  matter  of  bargain  in  each 
case;  they  are  fixed  by  the  rules,  and  thus  an  infant  i& 
protected.  If  an  infant  cannot  give  an  effectual  security,  it 
follows  that  he  cannot  obtain  an  advance  at  all. 

[KoMER  L.J.  He  might  be  able  to  procure  some  one  who 
would  give  security  for  him,  e.g.,  his  father.] 

The  Act  contemplates  that  a  member  shall  mortgage  his 
own  property  to  the  society  as  security  for  an  advance. 
Dennison  v.  Jeffs  (3)  is  directly  in  point.  There  it  was  held 
by  North  J.  that  "  an  infant  member  of  a  building  society  caji 
consent  to  the  dissolution  of  the  society."  The  rights  and 
obligations  of  an  infant  member  are  the  same  as  those  of  any 
other  member,  unless  in  any  case  the  Act  contains  an  express 
provision  to  the  contrary.  An  infant  can  do  everything  which 
is  incident  to  the  position  of  a  member,  unless  there  is  an 
express  exception. 

Badcock,  K.C.y  in  reply.  It  is  desirable  that  infants  should 
be  protected  against  themselves.  There  is  no  reason  why  an 
infant  should  enter  into  a  building  speculation.  The  Building 
Societies  Act  does  not  say  that  an  infant  member  shall  have 
all  the  powers  of  a  member. 

Cur.  adv.  vult, 

(1)  (1847)  10  Q.  B.  935,  939.  (2)  (1850)  5  Ex.  114. 

(3)  [1896]  1  Ch.  611. 
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Dec.  2.    Vaughan  Williams  L.J.  read  the  following  judg-  c.  a. 

ment : — I  cannot  agree  with  the  conclusion  at  which  Joyce  J.  1901 

has  arrived  in  its  entirety.  I  think  that  the  mortgage  deed  is  thuestan 
void  and  not  bindinsf  on  the  plaintiff.    It  seems  clearly  to  come 

°  ^  *^  Nottingham 

within  s.  1  of  the  Infants  EeHef  Act,  1874,  as  being  a  contract  Pekmanent* 
"  for  the  repayment  of  money  lent "  ;  and  I  cannot  regard  the  Building 
transaction  of  the  purchase  of  the  land  and  the  advance  of 
the  money  for  building  as  all  one  transaction.  The  transaction 
of  the  purchase  was  a  transaction  between  the  vendor  and 
Mrs.  Thurstan,  whereas  the  transaction  of  the  advance  of 
the  money  was  between  the  building  society  and  Mrs.  Thurstan. 
The  former  transaction  was  voidable,  and  Mrs.  Thurstan  has 
affirmed  it.  The  latter  was  void,  so  far  as  the  contract  to  repay 
is  concerned.  I  think  that  the  advances  of  money  for  building 
stand  on  a  different  footing  from  the  2501.  paid  by  the  building 
society  for  the  purchase  of  the  land  and  the  expenses  of  convey- 
ance. The  money  advanced  for  building  was  simply  money 
lent,  and  the  society  has  no  security  except  the  mortgage, 
which,  in  my  judgment,  is  void  as  a  contract  for  the  repayment 
of  money  lent ;  whereas  in  the  transaction  of  purchase  the  society 
acted  as  the  agents  of  Mrs.  Thurstan  to  carry  through  the 
purchase  for  her,  by  paying  the  purchase-money  and  obtaining 
a  conveyance  to  her.  In  my  opinion,  Mrs.  Thurstan  could  not 
adopt  the  act  of  her  agents,  and  claim  to  have  the  title-deeds 
and  conveyance  handed  over  to  her  by  the  building  society, 
without  repaying  to  them  the  purchase-money  which  they  paid 
to  obtain  the  conveyance ;  and  I  think  that,  without  any  con- 
tract to  that  effect,  the  society  have  a  lien  or  charge  on  the 
title-deeds  and  conveyance  for  the  money  which  they  paid  to 
obtain  the  property,  which  Mrs.  Thurstan  now  claims.  If 
Mrs.  Thurstan  adopts  the  acts  done  by  the  society,  she  must 
discharge  the  cost  and  indemnify  the  society  against  the  same. 

I  thought  during  the  argument  that  the  only  security  which 
the  building  society  held  for  the  250Z.  which  they  had  paid 
for  purchase-money  was  a  lien  upon  and  a  right  to  retain  the 
title-deeds  and  conveyance  until  the  money  had  been  repaid  ; 
but  I  am  satisfied  now,  after  discussing  the  matter  with  my 
brethren,  that  the  society,  having  paid  off  the  vendor,  have  a 
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C.  A.      right  to  the  remedies  of  the  vendor — have  a  right,  that  is,  to 
1901       enforce  the  vendor's  lien.    It  is  true  that  the  society  were  not 
Thuesta^^   the  vendors,  but,  having  paid  off  the  vendor,  the  society,  as 
\'r.n.J:-r.r...r  against  tho  purchaser,  stand  in  the  place  of  the  vendor.  It 
Permanent  follows,  in  my  judgment,  that  the  plaintiff  is  entitled  to  a 

Benefit  .  u     o  .l  ^ 

Building  declaration  that  the  mortgage  deed  is  void  and  not  binding  on 
SociLTi.    -j^^^^  entitled  to  delivery  up  of  the  same  and  to  have  it 

wSam^^L.j.  cancelled,  but  is  not  entitled  to  have  the  title-deeds  given  up 
discharged  from  any  lien  or  charge  of  the  society,  unless  and 
until  she  pays  to  the  society  the  purchase-money  which  they 
paid  for  the  land.  I  think,  moreover,  that  the  society  are 
entitled  to  a  declaration  that  they  have  a  lien  or  charge  on 
the  land  for  the  amount  of  the  purchase-money  and  expenses, 
and  that,  so  far  as  is  necessary,  the  plaintiff  is  a  trustee  for 
them  of  the  land  conveyed  to  her. 

The  only  other  matter  with  which  I  have  to  deal  is  an 
argument  put  forward  on  behalf  of  the  defendants  that  s.  38 
of  the  Building  Societies  Act,  1874,  which  enables  minors  to 
become  members  of  these  societies,  validates  contracts  by  them 
to  repay  moneys  which  are  lent  to  them  by  the  society.  I 
cannot  agree.  On  this  point  I  take  the  same  view  as  Joyce  J. 
The  section  only  validates  the  contract  of  membership.  Bor- 
rowing money  is  not  a  necessary  consequence  of  membership. 
In  fact,  the  majority  of  members  do  not  borrow  of  the  society. 
The  society  can  only  make  advances  on  the  security  of  a  land 
mortgage;  and  I  think  it  would  be  straining  s.  38  very  much 
to  hold  that  it  authorizes  an  infant  to  raise  money  on  mortgage 
of  his  land. 

It  only  remains  to  deal  with  the  costs.  I  think  each  party 
should  bear  his  own  costs  of  this  appeal  and  in  the  Court 
below.  The  exact  form  of  the  judgment  will  be  stated  by 
Eomer  L.J. 

EOMER  L.J.  read  the  following  judgment : — The  first  ques- 
tion is,  whether  the  Building  Societies  Act  of  1874  enables  a 
minor,  by  becoming  a  member  of  a  building  society,  to  borrow 
money  by  means  of  advances  on  mortgage  of  his  property.  I 
do  not  think  it  does.    As  pointed  out  by  my  Lord,  though  the 
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Act  enables  a  minor  to  become  a  member,  it  has  not  in  terms  c.  A. 
authorized  his  borrowing  while  under  twenty-one  years  of  age,  looi 

and  it  is  not  a  necessary  part  of  a  member's  position  that  he  txilrstax 
should  have  advances  or  mortgage  his  property.  Many  members 


OTTINGIIAM 


Society. 

Roiner  L.J. 


never  want  advances,  and  many  others,  even  if  they  desired  Permanent 

,  ,        .    /    •  Benefit 

advances,  could  not  obtain  them,  by  reason  of  their  having  no  Building 
sufficient  property  to  give  as  security.  A  minor,  who  cannot 
legally  contract  for  a  loan,  or  mortgage  his  estates,  is  in  no 
worse  position  than  the  members  I  have  last  mentioned.  And 
to  hold  that  the  Building  Societies  Act  has  given  a  minor 
general  power  in  the  shape  of  advances  to  borrow,  and  to 
mortgage  his  estates,  would  practically  to  a  great  extent 
destroy  the  protection  intended  to  be  given  to  infants  by  the 
Infants  Eelief  Act,  1874.  A  building  society  is  not  bound  to 
see  to  the  application  of  its  advances  by  the  members  advanced. 
All  it  need  look  to  is  the  sufficiency  of  the  security.  And,  if 
the  Building  Societies  Act  authorized  any  infant  to  take 
advances,  and  mortgage  his  or  her  estates  for  the  amount 
advanced,  then  every  infant  with  an  estate  might  borrow  to 
the  extent  of  that  estate  as  a  security,  by  merely  joining  a 
building  society.  I  do  not  think  the  Building  Societies  Act 
has  authorized  this,  or  has  the  effect  contended  for  by  the 
defendant  society. 

The  case  then  has  to  be  considered  according  to  the  ordinary 
principles  regulating  dealings  by  infants.  Now,  to  the  extent 
to  which  the  money  advanced  by  the  defendant  society  went 
to  complete  the  purchase  by  the  plaintiff,  I  agree  with  Joyce  J. 
in  thinking  that  the  plaintiff  cannot  affirm  the  purchase  and 
repudiate  the  advance.  But  for  that  advance  the  vendor 
would  have  had  a  vendor's  lien  on  the  estate  purchased 
for  the  amount  of  the  purchase-money,  and  to  that  extent 
I  think  the  defendant  society  can  stand  in  the  shoes  of  the 
vendor. 

But  beyond  this  I  do  not  think  we  can  go  with  the  judgment 
of  the  Court  below.  To  my  mind,  it  is  impossible  to  treat  the 
advances  which  were  made  subsequent  to  the  completion  of 
the  purchase  as  forming  one  transaction  with  the  purchase, 
and  I  think  these  advances  cannot  be  treated  as  binding  the 
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infant  on  the  ground  adopted  by  Joyce  J.  Nor  can  tbe 
mortgage  be  held  on  that  ground  to  bind  the  plaintiff. 

At  first  I  was  inclined  to  think  that  some  other  good  ground 
might  be  found  by  which  the  advances,  as  binding  the  estate, 
and  the  deed  of  mortgage  might  be  supported,  at  any  rate,  to 
some  extent.  But  I  have  been  unable  to  find  any  such  ground. 
The  Infants  EeHef  Act,  1874,  is  too  strong.  No  doubt  the 
result  will  be  a  great  hardship  on  the  defendant  society,  but 
the  Legislature  thought  it  necessary,  for  the  benefit  of  the 
community  at  large,  to  provide  that  all  contracts  by  infants  for 
the  repayment  of  money  lent  should  be  absolutely  void.  If 
this  results  in  a  hardship  to  an  individual  lender,  it  cannot  be 
helped.  He  must  suffer  for  the  public  good.  Of  course,  dif- 
ferent considerations  would  arise  if  the  infant  had  been  guilty 
of  fraud.  But  here  no  charge  of  fraud  is  made.  The  plaintiff 
did  not  represent  or  induce  the  building  society  to  believe  that 
she  was  of  full  age. 

On  what  other  ground  then  can  the  Court  hold  that  a  con- 
tract which  is  void  gives  the  lender  a  charge  on  the  borrower's 
land?  I  know  of  none.  Even  if  the  borrower  had,  as  a 
matter  of  fact,  and  for  his  own  purposes  only,  used  the  money 
to  buy  some  chattels  or  lands,  the  lender  could  not  have 
claimed  those  chattels  or  lands,  or  any  charge  on  them.  And, 
if  the  borrower  had  chosen  to  spend  the  money  in  building  on 
his  land,  that  fact,  in  itself,  would  not  give  the  lender  a  charge 
on  the  land. 

It  occurred  to  me  that,  as  the  building  society  in  this  case 
advanced  its  money  by  instalments  to  the  infant  in  order  to 
pay  her  builder,  and,  inasmuch  as  the  contract  to  build,  as 
between  the  infant  and  the  builder,  was  not  one  of  loan,  and 
might  not  be  void  under  the  statute  as  a  contract  for  goods 
supplied,  the  building  society  might  stand  in  the  shoes  of  the 
builder.  But,  even  if  that  were  the  case,  it  would  not  help  the 
society  in  this  case,  for  the  builder  had  no  lien  or  charge  on 
the  land  in  respect  of  the  building  work  done. 

Lastly,  it  was  suggested  on  behalf  of  the  building  society  that, 
inasmuch  as  it  has  a  charge  on  the  plaintiff's  land  for  the  sum 
paid  by  them  on  completion  of  her  purchase  to  the  vendor,  the 
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plaintiff,  being  obliged  to  redeem  the  land  from  that  charge,  is 
bound  to  do  equity,  and  that  it  would  not  be  equity  to  allow 
the  plaintiff  to  redeem  without  paying  the  moneys  subsequently 
advanced  by  the  society,  at  any  rate  to  the  extent  to  which 
the  land  has  been  benefited  by  those  moneys.  But  the  short 
answer  is,  that  a  Court  of  equity  cannot  say  that  it  is  equitable 
to  compel  a  person  to  pay  any  moneys  in  respect  of  a  transac- 
tion which,  as  against  that  person,  the  Legislature  has  declared 
to  be  void.  It  follows  that  there  must  be  a  declaration  that 
the  mortgage  is  void  as  against  the  plaintiff,  and  the  mortgage 
deed  should  be  cancelled. 

But  it  should  also  be  declared  that  the  society  was,  at  the 
date  of  the  completion  of  the  purchase,  entitled  to  a  charge  for 
the  limited  sum  above  mentioned,  with  interest  thereon  at 
4  per  cent.,  and  was  entitled  to  retain  the  title-deeds  accordingly. 
I  agree  with  my  Lord  in  thinking  that  there  should  be  no  costs. 
The  defendant  society,  having  only  an  equitable  charge,  was 
not  entitled  to  take  possession  of  the  mortgaged  property. 
The  proper  remedy  of  the  society  was  to  obtain  a  receiver. 
But  I  do  not  think  it  would  be  right  to  insist  on  the  plaintiff 
being  at  once  let  into  possession,  as  the  defendant  society 
ought  to  have  time  to  consider  its  position,  and  to  apply  for  a 
receiver  if  so  advised.  There  should,  therefore,  only  be  liberty 
reserved  for  the  plaintiff  to  apply  for  possession.  No  further 
relief  can  be  granted  in  this  action. 


C.  A. 

1901 
Thurstan 

V. 

Nottingham 
Permanent 
Benefit 
buildinq 
Society. 
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Cozens-Haedy  L.J.  read  his  judgment  as  follows  : — I  agree, 
and  I  have  very  little  to  add.  Two  contracts  have  to  be  con- 
sidered. The  first  was  a  contract  for  the  purchase  of  the  land. 
This  was  voidable  only,  and  not  void,  and  has  been  adopted 
and  confirmed  by  the  plaintiff  since  she  attained  twenty-one. 
Under  this  contract,  and  as  a  legal  consequence  of  it,  there 
arose  a  vendor's  lien  for  unpaid  purchase-money. 

The  second  was  a  contract  for  the  repayment  of  money  lent 
and  to  be  lent.  This  was  absolutely  void  under  the  statute  of 
1874,  and  not  capable  of  confirmation.  The  defendants  are  in 
no  better  position,  and  they  ought  not  to  be  in  a  worse  position, 
than  if  the  plaintiff  had  been  adult,  but  the  mortgage  deed 
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C.  A.      were  proved  to  be  forged.    Even  in  that  case  the  defendants 

1901       would  be  entitled  to  stand  in  the  shoes  of  the  vendor  to  the 

Thuestan   extent  to  which  their  money  discharged  the  vendor's  lien :  see 

V.  Bi'ochleshy  v.  Temperance  Permanent  Building  Society.  (1)  The 
Nottingham  .  ^    \  / 

Permanent  result  is  that  we  must  declare  that  the  defendants  had  a  charge 
Building   for  the  amount  paid  by  them  to  the  vendor,  with  interest  at 
4  per  cent. 

The  formal  order  to  be  made  was  stated  by  Eomer  L.J.  in 
substance  as  follows  : — 

Declaration. 

Declare  that  the  mortgage  deed  is  void  as  against  the  plaintiff,  and  order  the 
defendant  society  to  deliver  it  up  to  the  plaintiff  to  be  cancelled.  Declare  that 
the  defendant  society  became  entitled  on  July  21,  1898,  to  an  equitable  charge 
on  the  land  and  premises  purchased  by  the  plaintiff  and  conveyed  to  her  by 
the  deed  of  July  21,  1898,  to  secure  so  much  money  as  was  paid  by  the 
defendant  society  in  or  towards  payment  of  the  purchase-money  payable  by 
the  plaintiff  for  the  land  and  premises,  with  interest  at  4  per  cent,  per  annum. 
Liberty  to  the  plaintiff  to  apply  as  to  possession  of  the  land  and  premises.  No 
order  as  to  costs.    The  judgment  in  the  Court  below  should  be  discharged. 

Upon  the  application  of  the  defendants'  counsel 

The  Couet  gave  the  defendants  fourteen  days  to  consider 
whether  they  would  appeal  to  the  House  of  Lords,  all  proceedings 
being  stayed  in  the  meantime. 

Solicitors :  Beyfus  d  Bey f us ;  Peacock  d  Goddard,  for 
Bother  a  d  Sons,  Nottingham. 

(1)  [18951  A.  C.  173, 182. 

W.  L.  0. 
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In  re  WILLIS. 
WILLIS  V,  WILLIS. 

[1900    W.  2258.] 

Will — Mansion-liouse — Devise  to  Trustees — Bare  Legal  Estate — Powers  of 
Managem'n\  Absence  of — Tenant  for  Life  and  Reraainderman — Equitable 
Estates — Dilapidations — Salvage — Repairs — Expenditure  out  ef  Capital — 
Jurisdiction. 

A  testator  devised  a  freehold  mansion-house  to  the  use  of  trustees  in 
trust  for  his  sister  for  life,  "  subject  to  the  condition  that  she  shall  keep 
the  said  premises  in  the  state  of  repair  in  which  she  finds  them  at  my 
death,"  with  remainder  in  trust  for  his  nephews  successively  for  life 
subject  to  the  same  condition,  with  remainders  over.  And  he  bequeathed 
personal  estate  upon  trusts  corresponding  to  those  of  the  mansion-house. 
The  will  did  not  impose  on  the  trustees  any  trusts  whatever  for  the 
management,  maintenance,  or  repairs  of  the  mansion-house.  At  the 
testator's  death  the  house  was  in  general  disrepair.  Upon  an  application 
by  the  trustees  as  to  whether  they  could  apply  capital  moneys  in  their 
hands  in  putting  the  house  into  good  repair  : — 

Held,  affirming  Kekewich  J.,  that  as  the  evidence  did  not  shew  the  case 
to  be  one  of  "  salvage,"  the  Court  could  not,  either  under  the  Settled 
Land  Acts  (which  admittedly  did  not  apply)  or  its  general  jurisdiction, 
authorize  the  proposed  expenditure. 

The  rule  laid  down  by  Chitty  J.  in  In  re  De  Teissier^  Settled  Estates^ 
[1893]  1  Ch.  153,  165,  approved  of  and  applied. 

John  Willis,  by  his  will  dated  December  18,  1895,  after 
appointing  his  nephew  Jaroes  Dunbar  Willis  and  Alexander 
Grossman  his  executors  and  trustees,  and  bequeathing  certain 
legacies,  devised  his  freehold  mansion,  Cardigan  House,  Eich- 
mond,  Surrey,  with  the  grounds  and  appurtenances,  and  all 
other  his  real  property  at  Eichmond,  to  the  use  of  the  trustees 
in  fee  simple  upon  trust  for  his  sister,  Janet  Ann  Willis,  so 
long  as  she  should  live  and  remain  a  spinster,  "  subject  to  the 
condition  that  she  shall  keep  the  said  premises  substantially  in 
the  state  of  repair  in  which  she  finds  them  at  my  death,"  and 
from  and  after  her  death  or  marriage  in  trust  for  his  nephews 
successively  for  life,  and  after  the  death  of  each  nephew  in 
trust  for  such  nephew's  first  and  other  sons  in  tail,  with  an 
ultimate  trust  for  the  testator's  own  right  heirs.    The  life 
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C.  A.  interest  so  given  to  each  nephew  was  subject  to  the  same  con- 
1901  dition  as  was  attached  to  the  life  interest  of  the  testator's  sister 
Willis,  Janet  Ann  "Willis.  Then,  after  devising  his  mansion-houses, 
Lebanon  House  and  Poulett  Lodge  at  Twickenham,  to  his 
trustees  in  trust  for  sale,  he  bequeathed  to  them  the  sum  of 
80,000Z.,  directing  them  to  invest  the  same  and  the  proceeds  of 
sale  of  the  said  premises  at  Twickenham,  and  to  hold  such 
investments,  subject  to  the  payment  thereout  of  a  certain 
annuity,  upon  trusts  corresponding  as  near  as  the  law  and 
circumstances  would  permit  with  the  trusts  thereinbefore 
declared  of  Cardigan  House  aforesaid.  The  will  then  contained 
a  power  for  the  trustees  to  postpone,  as  long  as  they  thought 
fit,  the  sale  of  all  or  any  of  the  said  premises  at  Twickenham, 
and  during  such  postponement  to  manage  and  let  the  same, 
and  to  make  from  time  to  time  out  of  the  rents  and  profits 
thereof  such  expenditure  on  repairs  and  insurance  of  the  same 
premises  or  any  part  thereof  as  they  might  find  necessary  or 
expedient  to  be  made,  the  rents  and  profits  of  the  same  premises 
to  be  disposed  of  as  if  derived  from  the  investment  of  the 
proceeds  of  sale  of  the  same  premises.  And  the  testator  declared 
that  his  trustees  should  stand  possessed  of  his  residuary  personal 
estate,  subject  to  certain  legacies,  upon  trusts  corresponding  as 
nearly  as  the  law  and  circumstances  would  permit  with  the 
trusts  thereinbefore  declared  of  Cardigan  House  aforesaid. 
And  he  appointed  his  said  trustees  to  be  trustees  for  the  purposes 
of  s.  42  of  the  Conveyancing  and  Law  of  Property  Act,  1881, 
and  for  the  purposes  of  the  Settled  Land  Acts.  The  will  con- 
tained no  powers  in  terms  for  the  trustees  to  manage,  maintain, 
or  let  the  Cardigan  House  property  or  to  make  any  expenditure 
on  any  repairs  thereof. 

The  testator  died  a  bachelor  on  November  24,  1899.  At  his 
death  the  persons  successively  entitled  for  life  under  his  vnll 
were  his  sister  Janet  Ann  "Willis,  his  nephew  James  Dunbar 
Willis,  and  three  other  nephews.  None  of  the  nephews  had 
had  any  sons,  so  that  there  was  no  person  at  present  in  esse 
entitled  as  tenant  in  tail  in  remainder  of  the  settled  estates. 
The  testator's  nephew,  James  Dunbar  Willis,  was  his  heir- 
at-law. 


ICh. 


CHANCEBY  DIVISION. 


17 


At  the  testator's  death  Cardigan  House,  which  stood  in  c.  A. 

grounds  several  acres  in  extent,  was  in  a  general  state  of  looi 

disrepair,  resulting  mainly  from  a  settlement  of  part  of  the  willis, 
foundations — a  settlement  which,  according  to  the  evidence  of 

'  .  AVlI  LIS 

a  surveyor  called  in  to  advise  on  behalf  of  the  parties,  was 
"  very  serious  and  required  immediate  attention."  The  brick 
boundary  walls,  especially  one  running  along  the  Petersham 
Eoad  and  standing  on  sloping  ground,  also  required  large 
expenditure,  some  parts  being  stated  by  the  surveyor  to  be 
actually  dangerous."  The  cost  of  the  repairs  advised  by  the 
surveyor  to  be  necessary  was  estimated,  according  to  a  speci- 
fication that  had  been  prepared,  to  amount  to  nearly  2000/. 
Miss  Willis,  who  was  in  occupation  of  Cardigan  House  as 
first  tenant  for  life,  requested  the  trustees  to  provide  out  of 
the  capital  of  the  legacy  of  80,000Z.  or  the  proceeds  of  sale  of 
the  Twickenham  property  a  sufficient  sum  to  put  the  Cardigan 
House  property  into  a  good  and  sufficient  state  of  repair,  but 
as  the  trustees  were  doubtful  whether  they  could  comply  with 
the  request  they  took  out  an  originating  summons  against 
Miss  Willis  and  the  several  tenants  for  life  in  remainder  with 
the  exception  of  James  Dunbar  Willis,  who  being  a  trustee 
was  joined  as  plaintiff,  and  appeared  also  in  his  capacity  of 
tenant  for  life  in  remainder  and  heir-at-law,  for  the  determina- 
tion of  the  question  whether  the  plaintiffs  as  trustees  ought, 
out  of  the  capital  of  the  legacy  of  80,000Z.  and  the  proceeds  of 
sale  of  the  property  at  Twickenham  and  the  testator's  residuary 
estate,  to  execute  and  do  any  and  what  repairs  or  other  works 
in  order  to  place  the  Cardigan  House  property  in  a  good  state 
of  repair. 

The  summons  was  heard  in  chambers  by  Kekewich  J.,  who 
answered  the  question  in  the  negative,  but  gave  the  plaintiffs 
leave  to  appeal.  His  Lordship  made  a  note  containing  the 
following  statement :  "If  the  trustees  expended  any  money 
on  salvage  they  would  be  entitled  to  indemnity  out  of  their 
trust  estate,  including  the  proceeds  of  sale  directed  to  be  held 
upon  the  same  trusts  as  the  mansion-house,  and  I  should  not 
hesitate  to  authorize  expenditure  of  that  character.  But  it 
must  be  restricted  to  *  salvage.'    I  will  not  now  attempt  to 
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c.  A.      define  salvage  beyond  saying  that  it  is  in  substance  equivalent 
1901       to  preservation,  and  cannot  be  extended  to  improvement  or 
Willis,    repairs  not  necessary  '  for  preservation.'  "    His  Lordship  held 
w^Tis  evidence  shewed  that  the  works  contemplated  were 

V.  "  for  the  most  part  repairs  in  the  ordinary  sense  of  the  word." 
__  "  By  his  Lordship's  leave  the  plaintiffs  appealed. 
The  appeal  was  heard  on  November  5,  1901. 
It  appeared  that  since  the  testator's  death  the  borough 
surveyor  had  inspected  the  boundary  wall  along  the  Petersham 
Eoad  and  found  it  fractured  in  places,  and  on  the  appeal  a 
letter  was  read  written  by  him  to  Miss  Willis,  and  dated  since 
the  hearing  of  the  summons,  stating  that  on  a  further  inspec- 
tion of  the  wall  he  had  found  evidence  of  new  fractures,  and 
that,  in  his  opinion,  the  wall  was  "  getting  decidedly  more 
dangerous."  No  formal  notice  was  given  by  the  local 
authority  to  rebuild  the  wall  or  any  portion  thereof ;  but  in 
consequence  of  that  letter  the  trustees  rebuilt  the  wall  out  of 
capital  moneys  in  their  hands.  This  was  done  by  permission 
of  the  Court  of  Appeal  pending  the  appeal,  but  without 
prejudice  to  the  question  whether  the  expenditure  should 
come  out  of  capital  or  income.  Miss  Willis  undertaking  to 
repay  the  amount  expended  if  the  Court  should  so  order. 

BenshaWy  K.C.,  and  T.  Methold,  for  the  plaintiffs.  The 
testator  could  not  have  intended  that'  if  his  sister,  the 
first  tenant  for  life,  found  the  house  in  disrepair  she  was  to 
leave  it  so.  All  he  intended  was  to  qualify  the  extent  of  her 
liability — that  is,  to  limit  her  responsibility  to  keeping  up  the 
house  as  it  was  at  his  death.  We  admit  that  the  Settled 
Land  Act,  1882  (45  &  46  Vict.  c.  38),  does  not  apply  to  this 
case  :  it  does  not  come  strictly  within  s.  2,  sub-s.  10  (iii.)  of 
that  Act,  nor  within  s.  13,  sub-s.  (ii.),  of  the  Settled  Land 
Act,  1890  (53  &  54  Vict.  c.  69),  but  it  is  within  the  spirit  of 
the  latter  enactment. 

[KoMEK  L.J.  All  the  will  says  in  substance  is,  "  I  am 
anxious  that  the  house  should  not  get  worse."] 

Primarily  a  tenant  for  life  is  not  liable  to  keep  up  a  house 
unless  punishable  for  waste.    For  his  own  protection  he  may 
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keep  it  up  so  as  to  obtain  an  income  from  the  letting  of  it.  C.A. 
Here  the  testator  says  the  liabiHty  on  the  tenant  for  hfe,  whose  I90i 
estate  is  equitable  only,  is  to  keep  the  house  in  the  state  it  wili.i.s, 
is  in  at  his  death.     Anything  further  than  that  must  be 
provided  out  of  the  estate  by  the  trustees  as  being  in  the  ^^ 
position  of  landlords  :  In  re  HotchJcys.  (1)  Wikus. 

[EoMEE  L.J.    There  the  expenditure  on  repairs  was  for  the 
benefit  of  everybody  concerned.] 

The-  Court  will  authorize  the  expenditure  on  terms  fair  to 
both  the  tenant  for  life  and  the  remaindermen.  In  the 
present  case  the  learned  judge,  in  holding  that  the  trustees 
could  not  raise  money  for  repairs  but  only  for  "  salvage," 
must  have  had  in  his  mind  In  re  Lord  Be  Tahley  (2)  and 
In  re  Montagu  (S);  but  in  Li  re  JacJcso7i  (4:) ,  where  the  legal 
estate  was  in  trustees,  it  was  held  that  the  Court,  in  the 
exercise  of  its  general  jurisdiction,  could  authorize  them  to 
raise  money  for  necessary  repairs  of  houses  forming  part  of  an 
infant's  estate.  In  the  present  case  there  can  be  no  doubt 
that  repairs  are  necessary  to  prevent  the  estate  deteriorating 
in  value. 

[KoMEE  L.J.  I  have  no  doubt  that,  if  you  have  this  case- 
that  unless  certain  things  are  done  the  estate  will  be  lost — 
the  Court  may  have  jurisdiction  to  authorize  money  to  be 
raised  for  those  necessary  purposes ;  but  the  jurisdiction  will 
be  exercised  with  great  jealousy.] 

In  the  case  of  the  boundary  wall,  at  least,  it  was  absolutely 
necessary  that  it  should  be  rebuilt  for  the  protection  of  the 
property  and  the  preservation  of  its  amenities.  The  surveyor 
to  the  local  authority  has  himself  stated  it  to  have  been 
"  dangerous." 

[EoMER  L.J.  No  notice  appears  to  have  been  served  on 
the  testator  to  make  the  defects  in  the  wall  good,  therefore  its 
condition  must  have  been  owing  to  some  cause  that  had 
happened  since  his  death.] 

At  all  events  this  letter  constituted  a  good  notice  to  the 
tenant  for  life  under  the  Towns  Improvement  Clauses  Act, 

(1)  (1886)  32  Ch.  D.  408.  (3)  [1897]  2  Ch.  8. 

(2)  W.  N.  (1896)  162  (16).  (4)  (1882)  21  Ch.  D.  786. 
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c.A.      1847  (10  &  11  Yict.  c.  34),  the  provisions  of  which  as  to 
1901      "ruinous  or  dangerous  buildings"  are  incorporated  in  the 
WiLi^is.    PubHc  Health  Act,  1875  (38  &  39  Vict.  c.  55),  by  s.  160  of 
the  latter  Act ;  and  where  a  property  has  been  condemned  as 
i'.        a  "  dangerous  structure,"  the  Court  will,  under  its  general 
jurisdiction,  apart  from  the  Settled  Land  Act,  authorize 
trustees  to  perform  the  work  necessary  for  the  protection  of 
the  property  :  In  re  Be  Teissier's  Settled  Estates.  (1) 

Warrington y  K.C,"  and  E.  S.  Ford,  for  the  defendants.  As 
representing  all  parties  at  present  in  existence  having  any 
interest  in  the  estate,  we  support  the  view  that  these 
repairs,  or  some  of  them,  ought  to  be  provided  out  of  capital. 
What  is  the  duty  of  the  trustees?  It  is  to  preserve  the 
estate.  Then,  if  so,  out  of  what  funds  should  that  duty  be 
performed  ?  That  can  only  be  done  out  of  capital,  and  the 
tenant  for  life  will  have  to  submit  to  the  loss  of  income  caused 
by  the  withdrawal  of  capital,  and  the  remaindermen  will 
ultimately  take  so  much  less  capital,  Ifi  re  Hotchkys  (2)  is, 
we  submit,  a  distinct  authority  that  it  is  the  duty  of  the 
trustees  to  keep  up  the  estate  for  the  benefit  of  all  the  parties 
entitled  to  it. 

[Cozens-Haedy  L.J.  In  that  case  there  was  a  discre- 
tionary, not  an  absolute,  trust  for  sale,  and  upon  that 
Cotton  L.J.  rehes.  (3)] 

As  to  the  wall  the  case  stands  in  a  somewhat  different 
position  from  that  of  the  house  itself,  for  if  it  had  not  been 
repaired,  it  would  certainly  have  had  to  be  pulled  down  by 
order  of  the  local  authority. 

Vaughan  Williams  L.J.  We  think  that  the  decision  of 
Kekewich  J.  ought  to  be  affirmed.  It  is  conceded  that  the 
application  cannot  be  justified  under  the  Settled  Land  Acts  at 
all.  How,  then,  is  the  appHcation  justified?  Where  do  we 
find  the  jurisdiction  ? 

Now,  this  is  a  case  in  which  the  trustees  are  merely  persons 
who  have  a  bare  legal  estate  in  the  house  in  question :  they 

(1)  [1893]  1  Ch.  153,  lGl-2.  (2)  32  Ch.  D.  408. 

(3)  32  Ch.  D.  41G. 
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have  no  duties  to  perform  with  regard  to  the  house ;  there      c.  a. 
is  no  management  of  the  house  thrown  upon  them ;  and  it  is  looi 
not  suggested  that  we  have  any  general  jurisdiction  to  make  av^iTis, 
the  order  which  is  asked  for,  for  the  expenditure  of  the  costs  of 

Wll  LIS 

these  repairs  out  of  the  80,000Z.  .  v\ 

Then  it  is  said  that,  if  we  have  no  jurisdiction  to  make  the  ^^^^is. 
order  on  the  ground  of  any  duties  thrown  upon  the  trustees,  ^vmbmr" 
the  Court  has  in  some  instances  general  jurisdiction  to  authorize 
the  expenditure  of  capital  money  for  the  purpose  of  salving  the 
trust  property.  The  answer  to  that  is  that  we  are  not  satisfied 
at  all  that  this  is  a  case  of  salvage  in  the  sense  in  which  that 
word  is  employed  in  the  authorities.  When  one  looks  at  the 
will  and  at  what  has  happened  here,  one  sees  that  under  the 
terms  of  the  will  an  obligation  is  thrown  upon  each  tenant  for 
life  to  keep  the  property  in  the  state  of  repair  in  which  it  was 
when  it  passed  from  the  testator  to  the  first  tenant  for  life ; 
and,  under  those  circumstances,  it  is  difficult  to  conceive  how 
there  can  be  any  case  of  salvage  if  the  tenants  for  life  one  by 
one  do  their  duty  by  this  house  as  provided  by  the  will.  The 
house  was  standing  and  was  inhabited  at  the  death  of  the 
testator,  and  it  certainly  is  standing  and  inhabited  now.  Under 
those  circumstances,  it  seems  to  me  that,  even  treating  the 
letter  of  the  borough  surveyor  as  a  dangerous-structure  notice, 
there  is  no  case  of  salvage,  if  the  present  tenant  for  life  had 
done  her  duty  in  this  matter. 

I  should  like  to  refer  to  an  observation  by  Chitty  L.J.,  when 
Chitty  J.,  in  the  case  to  which  Mr.  Eenshaw  called  our  atten- 
tion. In  re  Be  Teissier's  Settled  Estates,  (1)  That  learned 
judge  says  (2) :  "  Now,  there  is  one  practical  observation  I 
make  before  I  dispose  of  the  case,  and  that  is  this :  if  I  were 
to  accede  to  this  application,  I  foresee,  in  all  cases  where  a 
testator  leaves  a  dilapidated  mansion-house,  as  he  has  done 
here,  that  there  would  be  first  an  application  by  the  tenant  for 
life  to  see  what  he  could  get  under  the  Settled  Land  Acts,  and 
then,  failing  to  obtain  all  he  wished  for  under  that  jurisdiction, 
he  would  apply,  in  this  ingenious  manner,  to  what  is  called  the 
(1)  [1893]  1  Ch.  153.  (2)  [1893]  1  Ch.  165.  ' 
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C.  A.      general  jurisdiction  of  the  Court.    The  Settled  Land  Acts, 
1901       whether  they  do  or  do  not  exclude  the  application  of  any  of  the 
Willis,     doctrines  of  this  general  jurisdiction,  at  any  rate  afford  a  guide 
to  the  Court,  and  are  of  assistance  to  the  Court  in  arriving  at 
a  proper  conclusion.    Confessedly,  the  things  asked  for  on  this 
Willis,     summons  cannot  be  done  under  the  Settled  Land  Act,  and 
wimams^'^.j.  ™l6ss  the  Court  is  firm  in  a  matter  such  as  this  the  Court  will 
be  flooded  with  similar  applications."    It  seems  to  me  that  the 
practical  rule  which  Chitty  L.J.  there  laid  down  is  a  most 
useful  rule,  and  a  rule  not  to  be  departed  from. 

Now,  just  apply  that  rule  in  the  present  case.  It  is  sug- 
gested that  the  present  case  comes  really  within  the  intent  of 
sub-s.  (ii.)  of  s.  13  of  the  Settled  Land  Act,  1890.  It  was  said 
that  these  repairs  are  necessary,  and  are  justified  under  the 
words  of  that  sub-section.  The  words  are :  "  Making  any 
additions  to  or  alterations  in  buildings  reasonably  necessary  or 
proper  to  enable  the  same  to  be  let."  The  answer  to  that  is 
that  it  has  been  decided  that  you  cannot  act  under  that  power 
unless  there  is  an  immediate  intention  of  letting,  which  there 
is  not  here ;  and  it  seems  to  me  that  the  application  of  that 
useful  rule  of  Chitty  L.J.'s  is  an  answer  to  so  much  of 
the  case. 

The  result  is,  that  it  is  impossible  to  make  this  order  unless 
the  case  can  be  made  out  to  be  one  of  salvage  within  the 
meaning  of  the  authorities.  That  has  not  been  made  out ;  and 
in  addition  to  that,  one  has  the  fact  that  under  this  will  special 
duties  are  imposed  upon  the  tenant  for  life  to  keep  the  house 
substantially  in  the  same  repair  as  the  testator  left  it.  Under 
these  circumstances,  it  seems  to  me  impossible  to  make  the 
order  which  is  asked  for,  and  the  appeal  must,  therefore,  be 
dismissed.  The  tenant  for  life  must  repay  to  the  trustees  the 
sum  expended  by  them  in  rebuilding  the  boundary  wall. 

KoMEE  L.J.  I  agree,  and  I  would  only  add  this.  Under 
this  will  the  trustees  have  practically  a  mere  legal  estate — a 
mere  bare  estate.  They  have  no  trust  to  perform  with  refer- 
ence to  the  house  at  all.    They  are  simply  trustees  for  certain 
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tenants  for  life  and  certain  tenants  in  remainder.    That  being      c.  A. 
so,  I  think  that  for  the  purpose  of  an  appHcation  of  this  kind  1901 
the  case  cannot  be  treated  differently  from  the  ordinary  case  of  willis, 
a  legal  tenant  for  life  with  legal  remainders.    As  at  present 
advised,  that  appears  to  me  to  be  so.   Where  you  have  a  case  of  v. 
legal  tenants  for  life  with  legal  remainders,  and  the  parties  are  "^^^^^s. 
not  sui  juris,  then  it  appears  to  me  that  the  Settled  Land  Acts  I'^^merL.j. 
form,  as  it  were,  a  code  under  which  applications  of  this  kind 
have  to  be  dealt  with ;  and  that  where  the  case  is  not  brought 
within  that  code — that  is,  where  a  tenant  for  life  is  making  the 
application  and  cannot  call  in  aid  any  of  the  provisions  of  the 
Settled  Land  Acts — there  is  no  general  jurisdiction  that  I  am 
aware  of  enabling  expenditure  of  this  kind  to  be  made  at  the 
expense  of  the  estate. 

Cozens-Haedy  L.J.    I  agree,  and  I  have  nothing  to  add. 

Solicitors  :  Grossman,  Prichard,  Crossmmi  d  Block, 


G.  I.  F.  0. 
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c.A.  PEPIN  V,  BEUYEEE. 

[1899    P.  748.] 

Conflict  of  Laws — Domiciled  Foreigner —  Unattested  Will — Immovahles — Lease- 
holds— Administration  ivith\  Will  annexed — Lex  rei  Sites — Lex  Domicilii — 
Wills  Act,  1837  (1  Vict.  c.  26),  s.  9. 

The  beneficial  interest  in  leasehold  property  in  England  will  not  pass 
under  the  will  of  a  domiciled  foreigner  executed  according  to  the  law  of 
his  domicil  but  not  attested  as  required  by  the  Wills  Act,.  1837,  notwith- 
standing that  letters  of  administration  with  the  will  annexed  have  been 
granted  by  the  Probate  Division. 

Decision  of  Kekewich  J.,  [1900]  2  Ch.  504,  afBrmed. 

Appeal  from  the  decision  of  Kekewich  J.  (1) 

Warring  ton  f  K.C.y  and  Mackay,  for  the  appellants,  the 
defendants.  The  learned  judge  below  relied  upon  the  state- 
ment of  the  law  as  given  in  Dicey  on  the  Conflict  of  Laws,  pp. 
620,  522.  That  statement  is  founded  upon  Freke  v.  Lord  Car- 
bery  (2)  ;  but  that  case  dealt  really  with  a  substantial  question 
of  law — whether  certain  provisions  in  the  will  were  repugnant 
to  the  Thellusson  Act :  the  question  of  formality  of  execution, 
which  is  the  question  here,  was  not  before  the  Court.  The 
Wills  Act,  1837  (1  Vict.  c.  26),  applies  only  to  wills  of  persons 
having  an  EngHsh  domicil :  Croker  v.  Marquis  of  Hertford  (3) ; 
Bremer  v.  Freeman  (4) ;  In  re  Price.  (5)  If  a  will  of  a  foreigner 
is  good  according  to  the  law  of  his  domicil,  it  will  pass  his 
personal  estate,  though  not  his  real  estate,  in  England :  Price 
V.  Dewhurst  (6) ;  D'Huart  v.  Harkness.  (7)  In  Dicey  on  the 
Conflict  of  Laws,  pp.  72,  73,  519,  520,  it  is  said  that  leaseholds 
are  not  personal  estate,  but  partake  of  the  character  of  real 
estate.  We  submit,  however,  that  for  the  purposes  of  wills 
they  are  in  fact  personal  estate,  except  in  the  case  of  a  term 
attending  the  inheritance :  2  Blackstone's  Commentaries,  p.  501 ; 

(1)  [1900]  2  Ch.  504.  (5)  [1900]  1  Ch.  442. 

(2)  (1873)  L.  R.  16  Eq.  461.  (6)  (1838)  4  My.  &  Cr.  76;  4 

(3)  (1844)  4  Moo.  P.  C.  339.  E.  R.  185. 

(4)  (1857)  10  Moo.  P.  C.  306,  357.  (7)  (1865)  34  Beav.  324,  327. 
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2  Stephen's  Commentaries,  9th  ed.  pp.  189,  190;  Williams  C.a. 
on  Personal  Property,  10th  ed.  pp.  355-6 ;   Swinburne  on  i90i 
Wills,  7th  ed.  p.  49 ;  Whitchurch  v.  Whitchurch.  (1)    Sect.  5  pepin 
of  the  Statute  of  Frauds  (29  Car.  2,  c.  3),  which  requires  devises  j^Ruyiii] 

and  bequests  of  lands  to  be  in  writing,  does  not  apply  to  terms   

of  years :  1  Powell  on  Devises,  3rd  ed.  p.  62.  The  require- 
ments for  the  validity  of  a  will  of  personal  estate  are  stated  in 
2  Blackstone's  Commentaries,  pp.  500-1.  Westlake  on  Private 
International  Law,  which  was  not  referred  to  by  the  learned 
judge,  appears  to  be  of  a  contrary  opinion  to  Dicey  on  the 
Conflict  of  Laws,  for  the  former  says  (3rd  ed.  p.  192,  pi.  169) 
that  a  term  of  years  will  pass  under  a  will  of  personal  estate — 
that  is,  a  will  which  is  valid  according  to  the  law  of  the  domicil. 
All  that  the  law  of  England  requires  in  order  to  admit  a 
foreign  will  to  probate  is  proof  that  the  formalities  of  the  law 
of  the  foreign  domicil  have  been  complied  with  :  In  the  Goods 
of  Deshais.  (2)  Accordingly,  if  the  present  will  was  executed 
according  to  the  law  of  the  testator's  domicil,  it  is  sufficient  to 
pass  his  interest  in  this  leasehold  property ;  and  this  proposition 
is  further  supported  by  Hood  v.  Lord  Barrington  (3),  Duncan 
v.  Lawson  (4),  and  In  re  Watson.  (5)  In  De  Fogassieras  v. 
Duport  (6),  which  was  referred  to  by  the  learned  judge,  and 
will  probably  be  relied  on  by  the  other  side.  Warren  J.  merely 
followed  Freke  v.  Lord  Garb ery  (7),  where,  as  already  pointed 
out,  the  question  was  one  of  substance  and  not,  as  here,  one 
of  formality  only. 

P.  0.  Latvrence,  K.G.,  and  Jason  Smith,  for  the  plaintiffs, 
the  testator's  next  of  kin,  were  not  called  upon. 

Vaughan  Williams  L.J.  The  real  question  raised  in  this 
case  is  whether  or  not  leasehold  property,  or  an  interest  in 
leasehold  property,  can  be  treated  as  personal  property  so  that 
the  law  of  the  domicil  of  the  testator  will  govern,  not  only  the 
form  and  manner  of  the  making  of  the  testament,  but  also  of 
the  disposition  of  the  beneficial  interest  in  the  property.  In 

(1)  (1724)  2  P.  Wms.  236;  1  Str.  (4)  (1889)  41  Ch.  D.  394. 
619;  Gilb.  Eq.  Eep.  168,  169.  (5)  (1887)  35  W.  R.  711. 

(2)  (1865)  34  L.  J.  (Prob.)  58.  (6)  (1881)  11  L.  R.  Ir.  123. 

(3)  (1868)  L.  R.  6  Eq.  218.  (7)  L.  R.  16  Eq.  461. 
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C.A.  my  judgment,  the  decision  of  Kekewich  J.  is  perfectly  right. 
1901  Speaking  for  myself,  I  do  not  require  to  go  any  further  than 
Pepin  the  decision  of  Lord  Selborne  in  Frehe  v.  Lord  Garhery.  (1) 
As  appears  from  the  first  paragraph  of  the  head-note,  that  case 
decided  that  the  validity  of  a  testamentary  disposition  of  an 
Williams  L.J.  Euglish  Icasehold  is  governed  by  the  law  of  England,  and  not 
by  the  law  of  the  testator's  domicil."  The  whole  basis  of  the 
judgment  of  Lord  Selborne  is  this — that,  although  a  leasehold 
interest  is  a  chattel  interest,  yet  for  the  purposes  of  testamen- 
tary disposition  a  chattel  interest  in  land,  such  as  a  leasehold 
interest  is,  must  be  treated  as  immovable  property  and  must 
follow  the  law  of  the  place  where  the  land  is  situate.  I  do  not 
know  that,  for  the  purpose  of  deciding  the  present  appeal,  it 
is  necessary  to  go  beyond  the  authority  of  Frehe  v.  Lord 
Carhery  (1),  but  I  will  call  attention  to  some  other  authorities, 
the  first  of  which  is  Duncan  v.  Law  son.  (2)  The  judgment  of 
Kay  J.,  as  he  then  was,  in  that  case  seems  to  me  also  in 
principle  to  cover  the  whole  of  the  question  raised  on  the 
present  appeal.  He  says  (3) :  "  But  the  lex  loci  governs  the 
devolution  of  immobilia  in  case  of  intestacy,  just  as  it  does  of 
freehold  property.  There  is  no  possibility  of  doubt  that,  if  the 
Scotch  heir  and  the  English  heir  were  different  persons,  the 
English  heir  and  not  the  Scotch  heir  would  take  the  undisposed 
of  freeholds  in  England.  The  execufcor  is  merely  the  hand  to 
effect  the  distribution  of  personal  estate.  As  to  the  persons 
entitled  under  the  distribution  to  succeed  to  the  undisposed  of 
leaseholds,  the  lex  loci  must  govern,  or  it  would  practically 
have  no  effect  at  all.  The  matter  is  more  clear  if  you  take  the 
case  of  an  absolute  intestacy,  where  no  executor  has  been 
appointed.  As  to  English  leaseholds,  the  Probate  Court  in 
England  would  in  that  case  be  called  on  to  appoint  an  adminis- 
trator. No  doubt  such  administrator  would  be  chosen  from 
the  next  of  kin  according  to  English  law,  and  it  would  be  his 
duty,  subject  to  the  satisfaction  of  the  testator's  debts,  probate 
duty,  and  the  like,  to  distribute  the  leaseholds  among  the 
persons  entitled.    At  this  stage  of  the  proceeding  the  lex  loci 

(1)  L.  K.  16  Eq.  461.  (2)  41  Ch.  D.  394. 

(3)  41  Ch.  D.  397. 
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mast  determine,  independently  of  the  testator's  domicil,  to 
whom  such  distribution  must  be  made."  It  is  quite  plain  from 
that  judgment  that  Kay  J.  assumes  everything  which  is 
necessary  for  the  purpose  of  deciding  the  present  case  in 
favour  of  the  respondents,  and  it  seems  to  me  that  Hood  v. 
L or dt  Barring  ton  (1)  proceeds  on  exactly  the  same  grounds. 

But  the  last  case  which  counsel  considered  it  his  duty  to 
bring  to  our  attention,  although  against  him,  is  a  case  almost 
on  all  fours  with  the  present.  I  refer  to  Be  Fogassieras  v. 
Duport.  (2)  The  head-note  to  the  report  is  this  :  "A  French 
subject,  domiciled  and  resident  in  France,  by  his  will,  executed 
as  required  by  the  1  Vict.  c.  26  (but  not  made  and  executed  as 
required  for  the  validity  thereof  as  required  by  the  law  of 
France),  bequeathed  his  personal  estate  in  England  and  Ireland 
to  trustees,  whom  he  also  named  executors,  and  he  gave  and 
devised  leaseholds  for  years  in  Cork  in  Ireland,  and  all  other 
his  real  estate  and  chattels  real  in  England  and  Ireland  to  the 
same  trustees  : — Held,  that  the  will  was  valid  as  to  the  chattels 
real,  but  invalid  as  to  the  personal  property  of  the  testator, 
other  than  the  chattels  real,  and  so  far  as  it  purported  to 
appoint  executors  or  to  revoke  any  prior  testamentary  dis- 
position of  personal  property  other  than  chattels  real,  and  the 
Court  granted  to  the  trustees  in  that  character  alone  adminis- 
tration cum  test.  ann.  limited  to  the  chattels  real  in  Ireland." 
Now,  that  is  an  extremely  strong  case.  It  is  a  case  in  which 
the  will  of  a  domiciled  Frenchman  was  bad  as  to  personalty 
because  it  did  not  comply  with  French  law.  Personal  property 
generally  follows  the  law  of  the  domicil  of  the  testator,  and 
the  will,  in  order  to  be  effective,  must  be  a  good  will  according 
to  the  law  of  the  domicil;  but  in  that  case,  though  treating 
the  will  as  a  bad  will  qua  personalty,  the  Court  held  that  it 
was  a  good  will  in  respect  of  leasehold  property  because  it  had 
complied  with  the  provisions  of  the  Wills  Act,  1837.  Nothing 
certainly  can  be  stronger  than  that.  It  shews  that  leasehold 
property  is  dealt  with  as  immovables — that  is,  it  is  governed  by 
the  law  of  the  country  where  the  land  which  is  the  subject  of 
the  lease  is  situate.    I  have  really  nothing  to  add  to  the 

(1)  L.  K.  6  Eq.  218.  (2)  11  L.  K.  Ir.  123. 
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C.  A.      judgment  of  Warren  J.  in  that  case,  and  the  decree,  which  is 
1901      set  out  in  the  report,  makes  the  decision  still  more  clear.  In  his 
Pepin     short  and  forcible  judgment  the  learned  judge  says  (1) :  "  How 
Bruyeee.    ^^^^  stand  as  regards  the  leaseholds,  the  immovable 

— -  personal  estate  in  Ireland?  Mr.  Jarman's  opinion  was  that 
Williams  L, J.  ^j^jg  spocies  of  property  was  governed  by  the  lex  loci,  in  the 
same  manner  as  lands  held  for  a  freehold  tenure.  It  appears, 
from  the  note  to  Jarman,  that  later  text-writers  did  not  concur 
with  Mr.  Jarman.  But  the  matter  does  not  depend  on  the 
views  of  text-writers,  for  in  Freke  v.  Lord  Garhery  (2)  Lord 
Selborne  decided  that  testamentary  dispositions  of  an  English 
leasehold  are  governed  by  the  law  of  England,  i.e.,  the  lex  loci 
rei  sitae,  and  not  by  the  law  of  the  testator's  domicil.  In  In 
the  Goods  of  Gentili  (3)  this  Court  acted  on  the  same  principle." 
It  is  not  only  that  this  Court  acted  on  the  same  principle  in 
In  the  Goods  of  Gentili  (3),  but  that  case  is  cited  in  Duncan  v. 
Lawson  (4)  with  approval  at  the  end  of  the  judgment. 

On  these  authorities  I  have  no  doubt  that  the  appeal  fails 
and  must  be  dismissed. 

EoMEE  L.J.    I  agree,  and  have  nothing  to  add. 

Cozen s-Haedy  L.J.    I  agree. 

Solicitors  :  Herhelef;  Baker  d  Nairne. 

(1)  11  L.  B.  Ir.  126.  (3)  (1875)  Ir.  K.  9  Eq.  541. 

(2)  L.  K.  16  Eq.  461.  (4)  41  Ch.  D.  394. 

G.  1.  F.  0. 
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In  re  HEKBEKT  EEEVES  &  CO. 
[1901    K.  645.] 

Practice — Appeal — Order  whether  Final  or  Interlocutory — Solicitor — Summons 
for  delivery  of  Bill  of  Costs  and  Taxation — Order  dismissing  Summons — 
—Rules  of  Supreme  Court,  1883,  Order  Lviii.,  rr.  3,  9, 15. 

An  order  dismissing  an  originating  summons  for  delivery  of  a  bill  of 
costs  by  a  solicitor  and  taxation  is  a  final  order,  and  an  appeal  from  it 
should  be  treated  as  a  final,  not  an  interlocutory,  appeal. 

Appeal  from  Kekewich  J. 

On  April  10  an  originating  summons  was  taken  out  by 
Mr.  C.  E.  Bassington  for  an  order  that  Messrs.  Herbert 
Beeves  &  Co.,  solicitors,  should  deliver  a  bill  of  costs  in  all 
matters  wherein  they  had  been  concerned  for  him,  and  that 
the  bill  when  so  delivered  should  be  referred  to  the  taxing 
officer  to  be  taxed,  and  that  the  said  solicitors  should  refund 
what  (if  anything)  they  might  on  such  taxation  appear  to 
have  been  overpaid;  that  the  taxing  officer  should  tax  the 
costs  of  the  reference  and  certify  what  should  be  found  due 
to  or  from  either  party  in  respect  of  the  bill  and  demand, 
and  of  the  costs  of  the  reference  to  be  charged,  if  payable 
according  to  the  event  of  the  taxation,  pursuant  to  the  statute; 
and  that  upon  payment  of  what  might  appear  to  be  due  to 
the  said  solicitors  they  should,  if  required,  deliver  up  all 
papers  in  their  custody  belonging  to  the  applicant. 

On  August  7,  1901,  an  order  was  made  by  Kekewich  J. 
dismissing  the  summons  with  costs. 

The  applicant  obtained  leave  from  Kekewich  J.  to  appeal 
from  this  order  (if  leave  was  necessary),  and  gave  a  four-day 
notice  of  appeal  accordingly,  on  the  footing  that  this  was  an 
interlocutory  order.  The  time  limited  by  Order  lviii.,  rr.  9, 15, 
for  giving  notice  of  an  appeal  from  the  order  as  a  final  order 
had  expired.  The  appeal  came  on  for  hearing  in  the  inter- 
locutory list,  and  a  preliminary  objection  was  taken  that  the 
order  appealed  from  was  a  final  order,  that  the  notice  of 
appeal  ought  to  have  been  a  fourteen  days'  notice  under 


C.  A. 
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re. 


C.A.  Order  lviii.,  r.  3,  and  that  the  appeal  ought  to  have  gone  into 
1901      the  general  list. 

Heebert 

j^re         ^'  ^'  ^^^^^^^^^^^  appellant. 

P.  0.  Lawrence,  K.C,  and  B.  A.  Hall,  for  Herbert  Eeeves 
&  Co.  The  order  appealed  from  was  a  final  order,  and  this 
appeal  ought  not  to  have  been  inserted  in  the  interlocutory 
list.  The  test  whether  an  order  is  final  or  interlocutory  is 
whether  the  application  is  of  such  a  nature  that,  whether  it 
succeeds  or  whether  it  fails,  the  order  made  upon  it  must 
determine  the  whole  matter  in  dispute :  Balaman  v.  Warner.  (1) 
The  present  order  has  stopped  the  litigation  and  is  final ;  but 
an  order  to  the  contrary  would  have  been  equally  final.  An 
order  for  taxation  in  the  Chancery  Division  contains  directions 
to  pay  the  amount  which  shall  be  found  due.  On  that  direc- 
tion execution  can  be  issued  as  soon  as  the  taxation  is  com- 
pleted; so  an  order  for  taxation  is  final.  An  order  nisi  for 
foreclosure,  which  is  not  so  clear  a  case  as  this,  is  a  final  order  : 
Sinith  V.  Davies.  (2) 

S.  0.  Buchnaster,  for  the  appellant.  The  order  was  not  final 
according  to  the  test  in  Salaman  v.  Warner.  (1)  An  order 
might  have  been  made  which  would  not  have  disposed  of  the 
whole  question.  For  instance,  an  order,  without  more,  that 
a  bill  should  be  delivered ;  or  a  refusal  to  make  any  order  on 
the  ground  that  the  client  could  get  relief  in  other  proceedings. 
It  may  be  that  the  order  asked  for  would  have  been  final,  but 
there  was  nothing  to  compel  the  judge  to  make  that  order. 
The  taxing  master's  certificate  itself  is  not  final :  either  party 
can  move  to  vary  it  and  appeal  from  an  order  made  on  that 
motion  :  In  re  Oddy.  (3) 

The  respondents  are  solicitors,  and  the  application  is  for  an 
order  against  them  as  solicitors.  The  jurisdiction  of  the 
Court  over  them  is  quite  different  from  that  over  other  people. 
An  order  on  solicitors  to  deliver  a  bill  or  give  up  papers  is  only 
a  step  in  procedure ;  it  is  part  of  the  machinery  of  the  Court 
to  ascertain  the  rights  of  the  parties :  In  re  Oddy.  (3) 

(1)  [1891]  1  Q.  B.  734.  (2)  (1886)  31  Ch.  D.  595. 

(3)  [1895]  1  Q.  B.  392. 
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The  order  actually  made  is  not  final.  There  was  a  question  c.  A. 
as  to  the  validity  of  an  agreement,  and  the  order  has  not  looi 

taken  away  the  appellant's  right  to  impeach  that  agreement.  Herbert 

If  this  is  a  final  appeal,  we  ask  the  Court  to  extend  the  time  ^ 

and  advance  the  appeal.    It  will  be  very  inconvenient  if   

applications  of  this  sort  are  delayed. 

Vaughan  Williams  L.J.  This  is  an  appeal  from  an  order 
made  by  Kekewich  J.  dismissing  a  summons  taken  out  for 
delivery  of  a  bill  of  costs  by  solicitors  and  for  taxation  of  that 
bill.  An  objection  in  the  nature  of  a  preliminary  objection  has 
been  taken  that  this  is  really  a  final  and  not  an  interlocutory 
appeal.  It  is  an  objection  which,  if  nothing  is  done  to  correct 
the  mistake,  is  fatal  to  this  appeal ;  and  I  am  of  opinion  that 
it  is  a  good  objection.  In  my  opinion  the  order  made  on  this 
summons  is  a  final  order.  The  question  which  is  raised  upon 
a  summons  of  this  sort  is  the  question  whether  there  is  a  right 
to  the  delivery  of  the  bill  and  to  taxation,  and  that  question  is 
finally  decided  one  way  or  the  other  whatever  order  is  made 
upon  the  summons.  If  the  order  is,  as  the  order  of  Keke- 
wich J.  is,  that  the  summons  stand  dismissed,  there  is  once 
and  for  all  a  final  determination  that  the  client  has  no  right  to 
relief  under  the  Solicitors  Acts  in  the  nature  of  delivery  of  a 
bill  and  taxation.  If,  on  the  other  hand,  an  order  is  made  for 
delivery  of  a  bill  and  taxation,  that  finally  disposes  of  the 
matter  on  the  summons  on  the  other  possibility ;  and  once  and 
for  all  it  is  decided  that  the  client  is,  in  the  circumstances 
before  the  Court,  entitled  to  an  order  for  delivery  and  taxation. 
It  is  suggested  that,  in  the  last  alternative  I  have  put,  the  order 
is  not  final,  because  after  the  order  there  will  be  taxation  and  a 
certificate,  and  possibly  a  review  of  the  taxation.  But  it  is 
really  plain  that  the  mere  fact  that  there  may  be  inquiries  to 
be  Carried  out  after  the  order  or  after  the  judgment  has  been 
delivered  does  not  prevent  the  order  or  the  judgment  from 
being  a  final  order  or  a  final  judgment.  After  you  have  got  an 
order  for  winding  up  a  company,  there  are  obviously  an 
enormous  quantity  of  questions  which  may  be  raised,  and,  as 
Cozens-Hardy  L.J.  pointed  out  in  the  course  of  the  argument. 
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^  ^      after  you  get  an  order  in  a  redemption  action  there  are  inquiries 
^^^^       which  will  have  to  be  proceeded  with  after  the  order.    In  these 
^-v--       circumstances  it  seems  to  me  that  the  objection  raised  that 
EEEVESifc  Co.,  this  is  a  final  and  not  an  interlocutory  order  is  a  good  objection. 

I  can  quite  understand  that  people  may  regard  a  summons 
wiiurtS''L.j.  order  for  delivery  of  a  bill  of  costs  and  taxation  as  a 

summons  the  ultimate  end  of  which  is,  not  to  ascertain 
whether  or  not  there  is  a  liabihty  to  deliver  a  bill  and  have  it 
taxed,  but  as  a  summons  initiated  for  the  purpose  of  ascer- 
taining the  quantum  of  money  which  the  client  is  liable  to  pay 
to  the  solicitor,  or  which  the  solicitor  may  have  to  pay  to  the 
client.  The  proceeding  may  be  so  regarded,  but  it  is  not  so 
here,  and  the  form  of  the  proceedings  itself  shews  that  as 
things  stand  one  must  regard  the  object  of  the  summons  as 
being  to  ascertain  whether  or  not  there  was  a  liability  to  deliver 
a  bill  of  costs  and  have  it  taxed.  It  is  also  said  that  it  is  an 
inconvenient  thing  that  questions  of  this  sort  as  to  the  liability 
to  deliver  bills  of  costs  and  taxation  should  stand  over  for  the 
length  of  time  for  which  they  will  have  to  stand  over  if  the 
appeals  come  into  the  final  list  before  the  question  can  be 
determined.  If  that  is  so,  it  can  be  got  over  by  an  alteration 
of  the  rules  ;  but  we  sitting  here  cannot  deal  with  the  matter 
otherwise  than  according  to  the  existing  practice,  I  say 
nothing  about  any  extension  of  time  for  giving  notice  of  appeal, 
or  any  other  order  which  may  be  made  to  relieve  the  client 
Bassington  from  the  effects  of  the  mistake  which  has  been 
made,  because  I  think  that  it  is  better  in  the  first  instance  to 
decide  this  preliminary  question,  and  as  soon  as  we  have  done 
that  we  will  see  whether  there  is  anything  to  be  said  as  to 
giving  relief. 

KoMER  L.J.  I  agree,  and  need  only  add  this  :  when  you 
have,  as  here,  not  an  application  in  an  action,  but  an  original 
proceeding,  an  originating  summons,  in  order  to  see  whether 
an  order  made  on  that  proceeding  is  final  or  not,  you  ought  to 
consider  what  was  the  object  of  the  proceeding  as  a  matter  of 
substance,  and  the  test  whether  an  order  is  a  final  order  or  not 
is  to  be  arrived  at  by  considering  as  a  matter  of  substance  what 
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was  the  matter  in  dispute — what  was  it  that  gave  rise  to  the 
litigation  in  which  the  order  is  to  be  made.  Applying  that 
test  here,  what  was  the  matter  in  dispute  and  decided  by  this 
order  ?  The  matter  in  dispute  was  simply  this  :  the  applicant 
said  the  respondents  were  his  solicitors  and  ought  to  give  him 
a  bill  of  costs,  and  that  that  bill  ought  to  be  taxed.  The 
solicitors  opposed  that,  and,  whether  on  the  ground  that  they 
were  not  his  solicitors  or  on  some  other  ground,  objected  to 
deliver  a  bill.  That  was  in  substance  the  matter  in  dispute 
between  the  parties  ;  and  what  was  the  order  made  ?  It  was 
an  order  dismissing  the  application.  If  the  order  had  been  the 
other  way,  if  an  order  had  been  made  in  favour  of  the  applicant, 
it  would  equally  have  disposed  of  the  matter  in  dispute.  That 
being  so,  the  order  would  be  a  final  order  within  the  definition 
in  Balaman  v.  Warner  (1),  and,  following  that,  I  am  of  opinion 
that  this  was  a  final  order. 

Cozens-Haedy  L.J.  I  agree.  I  think  the  order  is  none 
the  less  final  because  it  does  not  settle  the  exact  amount  due 
between  the  parties. 

[The  Court  granted  an  extension  of  time  for  giving  notice  of 
appeal,  and  directed  that  the  appeal  should  be  transferred  into 
the  general  list  and  come  on  for  hearing  after  interlocutory 
business  on  the  following  Wednesday.  It  came  on  accordingly 
on  November  13  and  14,  and  was  compromised.] 

Solicitors  :  Godfrey  d  Webb  ;  Herbert  Beeves  d  Co. 
(1)  [1891]  1  Q.  B.  734. 

H.  C.  R. 
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C.A.  PELHAM  CLINTON  ih  DUKE  OF  NEWCASTLE. 

1^^^  [1900   C.  788.] 

BUCKLEY 

Will — Construction — "  Issue" — Estate  in  Special  Tail — Bute  in  Shelley's  Cas"^ 

July  26  ; 

^'  A  devise  to  "  Charles  if  lie  marries  a  fit  and  worthy  gentlewoman  and 

C.  A.  has  issue  male  to  such  issue  male  and  their  male  descendants,  in  failure  of 

1901  which ' '  then  over  :— 

Oct.  30,  31.  Held,  to  be  equivalent  to  a  devise  to  "  Charles  and  such  issue  male  as 

he  may  have  by  marriage  with  a  fit  and  worthy  gentlewoman  and  their 
male  descendants,  in  failure  of  which  "  then  over,  and  thus  to  create  an 
estate  in  special  tail  male  in  Charles, 
Decision  of  Buckley  J.  affirmed. 

Henry  Pelham,  fourth  Duke  of  Newcastle,  by  the  fifth 
codicil,  dated  August  14,  1846,  to  his  will,  dated  January  31, 
1814,  willed  and  bequeathed  to  his  son.  Lord  Charles  Pelham 
Pelham  Clinton,  certain  estates ;  and,  after  providing  that  his 
eldest  son,  the  Earl  of  Lincoln,  might  purchase  and  redeem 
those  estates  for  certain  sums  of  money,  the  testator  continued 
as  follows :  "  The  proceeds  to  go  with  the  limitations  of  this 
will — that  is  to  say,  to  my  son  Charles  if  he  marries  a  fit  and 
worthy  gentlewoman  and  has  issue  male  to  such  issue  male 
and  their  male  descendants,  in  failure  of  which  to  my  son 
Thomas,  to  the  exclusion  of  any  issue  by  his  present  wife,  but 
to  his  issue  male  by  any  future  wife  should  she  be  a  fit  and 
worthy  gentlewoman,  in  failure  of  which  "  then  over. 

At  the  date  of  that  codicil  Lord  Charles,  who  was  the  testa- 
tor's second  son,  was  unmarried.  On  August  10,  1848,  he 
married  Elizabeth  Grant.  On  January  12,  1851,  the  testator 
died.  Disputes  arose,  and  in  1851  Lord  Charles  barred  the 
entail  of  the  estates  in  question,  and  in  1852  he  conveyed  them 
to  the  fifth  Duke.  On  December  14,  1894,  Lord  Charles  died. 
The  plaintiff  in  this  action  was  the  eldest  son  of  the  marriage 
of  Lord  Charles  with  EHzabeth  Grant ;  he  was  born  on 
July  23,  1857 — that  is,  after  the  death  of  the  testator;  and  he 
'brought  the  present  action  against  the  seventh  Duke  with  the 
object  of  recovering  the  property. 
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On  June  18,  1900,  an  order  was  made  upon  the  application 
of  the  defendant  (and  upon  admissions  by  him  of  the  marriage ; 
that  Elizabeth  Grant  was  a  fit  and  worthy  gentlewoman ; 
that  the  plaintiff  was  the  eldest  son  of  the  marriage  ;  and  that 
Lord  Charles  died  as  above  stated)  for  the  determination  of  the 
point  of  law,  whether  upon  the  true  construction  of  the  fifth 
codicil  it  conferred  on  Lord  Charles  a  mere  life  estate,  or  an 
estate  in  tail  male  or  in  tail,  or  an  estate  in  fee  simple.  The 
action  now  came  before  the  Court  under  that  order. 

The  action  was  heard  before  Buckley  J.  on  July  26,  1900. 

Stvinfen  Eady,  Q.G.,  and  A.  F.  Peterson,  for  the  plaintiff'. 
Lord  Charles  only  took  a  life  estate  in  the  property  devised  b}^ 
the  fifth  codicil.  Therefore,  the  conveyance  by  him  was  only- 
operative  to  that  extent,  and  on  his  death  the  property  vested 
in  the  plaintiff.  The  rule  in  Shelley's  Case  (1)  does  not  apply- 
where  the  course  of  descent  is  altered  by  words  superadded  ta 
the  limitation :  Tudor's  Leading  Cases  on  Keal  Property, 
4th  ed.  p.  351 ;  Hamilton  v.  West  (2) ;  Dodds  v.  Dodds  (3) ; 
BrooJcman  v.  Smith.  (4)  The  course  of  descent  is  altered  by 
this  codicil.  The  words  to  such  issue  "  do  not  include  the 
whole  of  Lord  Charles'  issue.  If  he  had  married  an  unworthy 
person  and  had  issue  by  her,  they  would  not  have  taken  any- 
thing. The  gift  is  to  a  selected  class  of  his  issue,  and  they 
take  as  purchasers.  The  codicil  must  be  read  as  giving  an 
estate  for  life  to  Lord  Charles,  and  then  to  the  children  of  the 
particular  marriage  as  purchasers. 

Haldane,  Q.C.,  Vaughan  Hawkins,  Ingle  Joyce,  and  J.  E.  H. 
Ben7i,  for  the  defendant.  "We  admit  that  where  the  words 
indicate  a  course  of  descent  different  from  that  of  the  law  the 
rule  in  Shelley's  Case  (1)  does  not  apply ;  but  the  case  does  not 
turn  on  that  point.  The  codicil  might  be  construed  to  give  an 
estate  in  fee  to  Lord  Charles  ;  however,  we  agree  that  the 
better  construction  is  to  read  it  as  if  the  word  and  "  were 
inserted  after    my  son  Charles."    Then  it  is  a  clear  gift  of  an 

(1)  (1581)  1  Rep.  93  b.  (4)  (1871)  L.  R.  6  Ex.  291 ;  (1872) 

(2)  (1846)  10  Ir.  Eq.  Rep.  75.  L.  R.  7  Ex.  271. 

(3)  (I860)  11  Ir.  Ch.  Rep.  374. 
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C.  A.      estate  in  special  tail  male  to  Lord  Charles  ;  it  is  not  a  gift  of  a 
1901       life  estate  enlarged  by  the  rule  in  Shelley's  Case.  (1)    A  gift  to 
Pelham     a  single  donee  in  special  tail  may  be  to  him  and  his  heirs  which 
Clinton         shall  beget  on  the  body  of  his  (specified)  wife,  or  on  the 
^SvwEOY)    ^^^y      some  person  by  name,  even  if  not  his  wife  at  the  time 

  of  the  limitation ;  or,  as  in  this  case,  upon  the  body  of  one  of  a 

specified  class  :  Challis'  Law  of  Eeal  Property,  2nd  ed.  pp.  266, 
267,  268;  Fage  v.  Hayivard  (2),  also  reported  in  Pigott  on 
Eecoveries,  p.  176 ;  Preston  on  Estates,  vol.  ii.  p.  412  ;  Chud- 
leigh's  Case,  (3)  An  estate  in  special  tail  does  not  alter  the 
course  of  descent.  The  word  "issue"  means  "heirs  of  the 
body."  It  is  nomen  collectivum,  and  applies  to  all  Lord 
Charles'  descendants ;  the  general  intention  that  the  estate 
should  travel  through  the  issue  is  clear,  and  it  can  only  be 
satisfied  by  holding  that  he  takes  an  estate  tail :  Jarman  on 
"Wills,  5th  ed.  vol.  ii.  p.  1257 ;  Bowen  v.  Lewis  (4) ;  Boe  v. 
Greio  (5)  ;  Jesson  v.  Wright  (6)  ;  Van  GrutteJi  v.  Foxzoell  (7) ; 
Fearne  on  Contingent  Eemainders,  10th  ed.  vol.  ii.  p.  254 ; 
Boddy  V.  Fitzgerald.  (8)  The  words  "male  descendants" 
mean  the  same  as  heirs  of  the  body :  Bernal  v.  Bernal  (9) ; 
but  they  are  superfluous  :  Backhouse  v.  Wells  (10) ;  Doe  v. 
Collis.  (11) 

Swinfen  Eady,  Q.C.,  in  reply.  There  is  no  authority  for 
saying  that  such  a  gift  as  this  creates  an  estate  in  special  tail. 
In  Page  v.  Hay  ward  (2),  there  was  a  gift  over  on  failure  of  a 
subsequent  condition,  and  the  words  of  condition  were  treated 
as  a  limitation.  To  create  an  estate  in  special  tail  the  woman 
must  be  specified — not  arbitrarily  selected  in  this  way  :  Challis' 
Law  of  Eeal  Property,  2nd  ed.  p.  268;  Co.  Litt.  ss.  14,  15, 
16,  19;  Tudor's  Leading  Cases  on  Eeal  Property,  4th  ed. 
p.  302 ;  Comyn's  Dig.  vol.  iv.  p.  18,  B  5. 

Cur.  adv.  vult. 

(1)  1  Rep.  93  b.  (7)  [1897J  A.  C.  658. 

(2)  (1703)  2  Salk.  570;  Pigott  on        (8)  (1858)  6  H.  L.  0.  823. 
Kecoveries,  p.  176.  (9)  (1838)  3  My.  &  Cr.  559 ;  45 

(3)  (1589)  1  Rep.  113  b.  R.  R.  330. 

(4)  (1884)  9  App.  Cas.  890,  907.  (10)  (1714)  10  Mod.  181. 

(5)  (1767)2Wils.322;  Wilm.  272.       (11)  (1791)  4  T.  R.  294;  2  R,  R. 

(6)  (1820)  2  Bli.  1 ;  21  R.  R.  1.  388. 
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1900.  Aug.  3.  Buckley  J.  stated  the  facts,  and  continued  : — 
First,  as  to  some  things  which  I  think  are  plain.  The  form  of 
the  gift  is  in  the  first  place  to  Charles  in  such  terms  as  would, 
if  there  were  nothing  more,  give  him  the  fee  simple,  but  the 
words  which  direct  that  the  proceeds,  if  the  Earl  of  Lincoln 
purchases,  are  to  go  with  the  limitations  of  this  will,"  make  it 
plain  that,  whether  the  estates  are  purchased  or  not,  the  estates 
or  their  proceeds  are  to  go  on  the  limitations  which  are  expressed 
with  regard  to  the  proceeds.  Secondly,  as  regards  these  limi- 
tations, I  think  it  clear  that  the  words  are  to  be  read  as  if  a 
comma  or  the  word  "  and  "  were  inserted  next  after  the  word 
"  Charles,"  so  that  the  limitations  will  be  to  my  son  Charles, 
and"  if  he  marries,  &c.,  to  such  issue  male.  Thirdly,  I  think 
that  the  words  "and  has  issue  male"  mean  ''and  has  issue 
male  by  marriage  with  a  fit  and  worthy  gentlewoman  "  ;  and, 
fourthly,  that  the  words  "if  he  marries,"  &c.,  are  not  words  of 
condition,  but  words  limiting  or  defining  the  issue  male  whom 
the  testator  calls  "  such  issue  male."  To  express  these  last 
three  points  concisely,  I  think  the  meaning  of  the  words  is  the 
same  as  if  the  testator  had  said  "  to  my  son  Charles  and  such 
issue  male  as  he  may  have  by  marriage  with  a  fit  and  worthy 
gentlewoman  and  their  male  descendants,  in  failure  of  which  " 
then  over. 

The  contention  which  the  plaintiff  put  forward  was  that  the 
rule  in  Shelley's  Case  (1)  has  no  application  to  these  limitations, 
for  that  upon  the  authorities  to  which  he  referred  the  rule  is 
that,  if  to  the  words  of  limitation  of  the  inheritance  there  are 
superadded  words  of  limitation  which  alter  the  course  of  descent, 
the  rule  in  Shelley's  Case  (1)  does  not  apply,  and  that  in  such 
case  the  heirs  take  not  by  descent,  but  as  purchasers  :  Hamilton 
V.  West  (2),  Dodds  v.  Bodds  (3),  and  other  cases  of  that  kind. 
It  was  argued  that  in  this  case  Charles  cannot  take  an  estate 
tail,  for  that  the  limitation  is  such  as  that  not  all  but  only  a 
selected  class  of  his  issue  male  are  to  take.  Thus,  for  instance, 
if  Charles  married  a  fit  and  worthy  gentlewoman  and  had  issue 
male,  and  then  married  a  lady  who  did  not  satisfy  those  words 

(1)  1  Eep.  93  b.  (2)  10  Ir.  Eq.  Rep.  75. 

(3)  11  Ir.  Ch.  Rep.  374. 
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C.  A.      and  again  liad  issue  male,  the  latter  class  of  issue  are  not  to 
1901       take  by  virtue  of  the  gift. 
Pelham       The  argument  that  this  exception  exists  to  the  application  of 
Clinton  ^^^e  in  Shelley's  Case  (1)  is,  I  think,  well  founded,  and  in 

Newcastle  fact  it  was  not  disputed  by  the  defendant.  But  the  first 
answer  given  was  that  the  rule  in  Shelley's  Case  (1)  has  nothing 
to  do  with  this  case;  but  the  effect  of  these  limitations  is  to 
give  to  Charles  an  estate  in  special  tail  male.  For  that  pro- 
position reliance  was  placed  upon  Page  v.  Hay  ward  (2),  which  is 
reported  in  2  Salk.  570,  and  more  fully  in  Pigott  on  Eecoveries, 
176.  There  Nicholas  Searle  by  his  will  devised  to  his  niece 
Mary  Bryant  and  the  heirs  male  of  her  body  upon  condition 
and  provided  that  she  intermarry  with  and  have  issue  male 
by  one  surnamed  Searle.  Holt  C.J.  held  that  the  estate  devised 
to  Mary  was  a  good  estate  tail,  ''but  it  is  a  special  entail, 
it  is  an  estate  to  her  and  the  heirs  male  of  her  body  begotten 
by  a  Searle,  which  is  a  middle  entail,  not  the  highest  nor  the 
least ;  for  it  might  have  been  to  her  and  the  heirs  of  her  body 
begotten  by  J.  Searle  which  had  been  more  particular,  yet  this 
is  a  good  estate  tail  within  the  statute  de  donis ;  for  it  is  within 
the  reason  of  that  statute."  Further,  that  the  estate  tail  of 
Mary  "  does  not  cease  by  marrying  one  that  is  not  a  Searle ;  for 
the  remainder  over  is  in  default  of  .both  conditions,  and  in  the 
meantime  it  is  limited  to  her  and  the  heirs  male  of  her  body, 
and  she  may  survive  the  first  husband  and  marry  a  Searle,  and 
so  there  is  a  possibility  as  long  as  she  lives."  As  to  this  case, 
it  was  argued  in  reply  that  what  was  given  to  Mary  was  an 
estate  in  tail  male  followed  by  a  condition  which  could  be 
defeated  by  barring  the  entail.  But  the  contrary  was  held,  for 
the  second  ruling  of  the  Chief  Justice  was  that  the  words 
*'  upon  condition,"  &c.,  though  they  are  express  words  of  con- 
dition, shall  be  taken  to  be  a  limitation.  This,  therefore, 
appears  to  me  to  be  a  direct  authority  that  a  good  estate  in 
special  tail  may  be  created  by  words  of  limitation  to  the  issue 
male  of  a  marriage  with  a  person  of  a  certain  name.  In 
Mr.  ChalHs'  book  on  the  Law  of  Eeal  Property,  2nd  ed.  p.  268, 
Page  v.  Hayivard  (2)  is  referred  to  as  an  authority  for  the 
(1)  1  Rep.  93  b.  (2)  2  Salk.  570  ;  Pigott  on  Eecoveries,  p.  176. 
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proposition  that  on  a  gift  to  a  single  donee  in  special  tail  the  C.A. 

v/ife  (or  husband)  assigned  to  the  donee  need  not  necessarily  be  looi 

a  specified  individual,  but  may  be  one  of  a  specified  class,  for  Pelham 

example,  may  be  any  person  bearing  a  specified  name.    In  ^-'^i^to-n 

Preston  on  Estates,  vol.  ii.  of  1827,  at  p.  412,  it  is  stated  :     An  ^:ewcasti.i-: 
...  .  (Duke  of;. 

estate  tail  special  in  this  particular,  ascertains  the  person  by   

whom,  or  on  whose  body,  the  heirs  inheritable  to  the  entail  shall  — - 
be  begotten  thus  ....  Fourthly,  on  the  body  of  any  person 
who  is  not  his  wife,  and  although  she  be  the  wife  of  another 
man,  and  whether  the  donee  be  a  single  or  a  married  man ;  or 
on  the  body  of  a  person  of  particular  rank ;  as  a  person  of  the 
degree  of  peerage ;  or  on  the  body  of  a  person  being  a  Protestant, 
&c.,  &c.,  or  a  person  who  shall  have  a  given  portion,  as  10,000Z." 

It  seems  to  me  that,  without  any  recourse  to  the  rule  in 
Shelley's  Case  (1),  there  is  here  created  (subject  to  something 
which  I  must  say  upon  the  word  "issue")  a  valid  estate  in 
special  tail. 

As  regards  the  word  "  issue,"  it  has  been  said  that  a  devise 
to  A.  and  his  issue  is  the  aptest  way  of  describing  an  estate 
tail  according  to  the  statute :  see,  per  Lord  Thurlow,  Hockley 
V.  Mawhey.  (2)  Prima  facie,  I  think  "issue"  is  a  word  of 
limitation  equivalent  to  heirs  of  the  body,  and  not  a  word 
of  purchase. 

In  Boe  V.  Greio  (3)  a  devise  to  "  my  nephew  George  Grew 
to  hold  unto  George  Grew  for  life,  and  after  his  decease  to  the 
use  of  the  issue  male  of  his  body  lawfully  to  be  begotten  and 
the  heirs  male  of  the  body  of  such  issue  male,  and  for  want 
of  such  issue  male  then  to  George  Dodson,  his  heirs  and 
assigns  for  ever,"  was  held  to  be  an  estate  tail  in  George  Grew ; 
and  Gould  J.  said  :  "  The  word  '  issue '  is  used  in  the  statute 
de  donis  promiscuously  with  the  word  *  heirs.'  The  term  '  issue ' 
comprehends  the  whole  generation,  as  well  as  the  word  *  heirs'; 
and,  in  my  judgment  the  word  '  issue '  is  more  properly,  in  its 
natural  signification,  a  word  of  limitation  than  of  purchase." 

The  decision  of  the  House  of  Lords  in  Boddy  v.  Fitzgerald  (4) 


(1)  1  Kep.  93  b.  (3)  2  Wils.  322 ;  Wilm.  272. 

(2)  (1790)  1  Ves.  Jr.  143,  149  ;        (4)  6  H.  L.  C.  823. 
1  K.  E.  93. 
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C.A.  is  another  authority  directly  in  point  upon  this  part  of  the 

1901  case.    There  was  there  a  gift  over  "  in  failure  of  issue,"  and 

Pelham  the  House  held  that  in  such  a  case  it  is  presumed  that  "  issue  " 

Clinton  j^^^ans  "heirs  of  the  hody."    Here  the  gift  over  is  "  in  failure 

Newcastle  of  v^hich  " — that  is,  "  in  failure  of  such  issue  male  and  their 
(Duke  of). 

  male  descendants."    It  is,  I  think,  therefore  to  be  presumed 

Buckley  J.  . 

  that  the  word  "  issue  "  has  been  used  by  the  testator  as  mean- 
ing "heirs  of  the  body,"  and  it  is  for  the  parties  seeking  to 
give  it  another  meaning  to  shew  clearly  from  the  context  of 
the  will  that  the  testator  intended  to  give  it  a  different  meanings. 
As  regards  the  meaning  of  the  words  "male  descendants"  I 
may  refer  to  the  case  of  Bernal  v.  Bernal.  (1) 

For  these  reasons  it  seems  to  me  that,  apart  altogether  from 
the  rule  in  Shelley's  Case  (2),  Charles  took  an  estate  in  special 
tail  male. 

But,  further,  if  the  rule  in  Shelley's  Case  (2)  has  application^ 
I  first  observe  that  there  is  here  no  gift  in  express  terms  to- 
Charles  of  a  life  estate.  The  first  gift  in  the  will  to  him 
would,  without  more,  give  him  the  fee  simple.  The  limitations 
stated  with  regard  to  the  proceeds  do  not  express  his  estate  to 
be  a  life  estate,  and  I  apprehend  that  what  I  have  to  look  at  is 
to  see  whether  the  testator  did  not  intend  to  make  the  estate 
travel  through  the  defined  class  of  issue  male  generally.  If  he 
did  this,  I  can  only  give  effect  to  that  intention  by  giving  to 
the  ancestor  an  estate  in  tail.  Otherwise,  as  Lord  Cairns  said 
in  Bowen  v.  Lewis  (3),  "  the  consequence  is  that  the  only  other 
resource  which  you  have  is  to  give  to  the  first  taker  in  the 
series  of  issue  an  estate  by  purchase,  in  which  case  it  will  not 
go  through  the  issue  generally,  but  only  through  the  descend- 
ants of  that  particular  head  of  the  issue."  So  here,  if  I  were 
to  hold  that  there  is  not  an  estate  in  special  tail  male  in 
Charles,  but  that  the  first  taker  in  the  series  of  issue  took  by 
purchase,  it  would  follow  that  only  the  descendants  of  that 
particular  head  of  the  issue  would  take,  and  the  words  "  in 
failure  of  which  "  would  not  be  satisfied.  Upon  the  principle, 
therefore,  of  Jesson  v.  Wright  (4)  and  Va7i  Grutten  v.  Fox- 

(1)  3  My.  &  Cr.  559,  581 ;  45  K.  K.  330.        (3)  9  App.  Cas.  890,  907. 

(2)  1  Rep.  93  b.  (4)  2  Bli.  1 ;  21  R.  R.  1, 
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^oell  (1),  I  ought  to  say  that  the  rule  in  Shelley's  Case  (2)  is  to 
be  applied  so  as  to  give  effect  to  the  general  intention  of  the 
testator  that  the  whole  class  of  issue  male  by  a  fit  and  worthy 
gentlewoman  shall  be  exhausted  before  the  gift  over  shall 
take  effect. 

For  these  reasons  I  hold  that,  on  the  true  construction  of 
the  fifth  codicil,  Lord  Charles  took,  not  a  mere  life  estate,  but 
an  estate  in  special  tail  male. 

The  action  was  placed  in  the  paper  for  trial,  and  was 
dismissed. 

H.  C.  K. 


a  A. 

1901 

Pelham 
Clinton 

V. 

Newcastle 
(Duke  op). 


The  plaintiff  appealed. 
October  30,  1901. 


The  appeal  came  on  for  hearing  on      c.  A. 


Swinfeii  Eady,  K.C.,  and^.  F.  Peterson,  for  the  plaintiff. 
On  the  face  of  the  will  there  is  an  intention  to  give  Charles  an 
estate  for  life,  with  remainder  to  his  issue  as  purchasers.  This 
case  is  not  within  the  rule  in  Shelley's  Case  (2),  because  the 
only  limitation  here  is  to  a  special  class  of  heirs ;  nor  is  it 
within  the  rule  in  Wild's  Case  (3),  because  there  is  not  here 
any  immediate  gift  to  a  man  and  his  issue.  The  issue  are  to 
take  only  on  the  happening  of  a  double  contingency — the 
contingency  of  Charles  marrying  and  having  issue  by  a  wife  of 
a  particular  description.  The  rule  in  Wild's  Case  (3)  was 
considered  by  the  House  of  Lords  in  Byng  v.  Byng,  (4) 
[KoMEE  L.J.  Wild's  Case  (3)  does  not  apply.] 
Boe  V.  Grew  (5),  on  which  Buckley  J.  relied,  turned  upon 
the  reasoning  in  Shelley's  Case  (2),  and  is  not  in  point.  There 
is  here  no  estate  tail  in  Charles,  because  it  has  not  been  given 
by  the  will.  If  Charles  is  held  to  take  an  estate  tail,  the  result 
of  barring  the  entail  might  be  that  the  estate  would  go  to  the 
very  persons  whom  the  testator  desired  to  exclude.  Further, 
the  superadded  words,  "  and  their  male  descendants,"  shew  an 
intention  to  limit  the  word  "issue"  to  children,  because  if 

(1)  [1897]  A.  C.  658.  (3)  (1599)  6  Kep.   16  b ;  Tudor's 

(2)  1  Eep.  93  b ;  Tudor's  Eeal  Pro-     Eeal  Property  Cases,  4th  ed.  p.  361. 
perty  Cases,  4tli  ed.  p.  332.  (4)  (1862)  10  H.  L.  C.  171. 

(5)  2  Wils.  322;  Wilm.  272. 
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C.A.      "issue  male"  was  intended  to  cover  all  descendants  the 

1901       additional  words  v/ould  be  superfluous. 
Pelham       Halda7ie,  K.G.,  Vauglian  Hawkins  (J.  E.  H.  Benn  with 
Clinton    them),  for  the  defendant.    First,  upon  the  construction  of  the 
Newcastle  will,  this  is  a  gift  to  Charles  in  special  tail  male ;  secondly, 

  even  if  not,  it  is  so  by  virtue  of  the  rule  in  Shelley's  Case.  (1) 

We  do  not  rely  upon  Wild's  Case.  (2)  And  if  this  is  a  gift  in 
special  tail  male,  whether  issue  capable  of  taking  were  born 
or  not,  Charles  could  bar  the  entail :  Fearne  on  Contingent 
Eemainders,  10th  ed.  vol.  i.  p.  424 ;  Page  v.  Hayivard  (3)  ; 
Boe  v.  Greio  (4)  ;  Boddy  v.  Fitzgerald.  (5)  Those  three  cases 
govern  this  case.  A  gift  in  special  tail  is  necessarily  expressed 
by  some  such  word  as  the  word  "if,"  but  that  does  not  prevent 
the  gift  from  being  immediate.  It  is  said  that  Charles  takes 
an  estate  for  life ;  but  the  will  contains  no  gift  to  Charles  for 
life.  Then  reliance  is  placed  on  the  superadded  words  "  and 
their  male  descendants,"  but  those  words  will  not  alter  the 
character  of  the  gift  to  the  issue  so  as  to  enable  them  to  take 
as  purchasers.  The  rule  in  Shelley's  Case  (1)  is  not  a  technical 
rule,  but  is  a  rule  of  substance  to  give  effect  to  the  general 
intention  of  the  testator  and  make  the  estate  travel  through 
the  issue  generally :  Bowen  v.  Leiois  (6) ;  and  see  Van  Grutten 
V.  Foxwell.  (7) 

Sioinfen  Eady,  K.C.,  in  reply.  In  order  that  the  rule  in 
Shelley's  Case  (1)  may  operate,  the  limitation  to  the  heirs  must 
be  by  way  of  remainder,  not  by  way  of  executory  devise  : 
Tudor's  Leading  Cases  on  Keal  Property,  4th  ed.  p.  341.  It  is 
submitted  that  here  the  limitation  to  the  issue  is  an  executory 
devise,  not  a  remainder.  The  authorities  relied  on  for  the 
defendant  are  all  distinguishable  from  the  present  case.  Here 
the  gift  over  is  not,  as  it  was  in  Boddy  v.  Fitzgerald  (5),  upon  a 
general  failure  of  issue,  but  upon  the  failure  of  a  hmited  class 
of  issue.  There  is  no  reason  why  the  issue  male  of  Charles 
should  not  take  in  succession  as  purchasers. 

(1)  1  Eep.  93  b.  (4)  2  Wils.  322;  Wilm.  272. 

(2)  6  Kep.  16  b  ;  Tudor's  Eeal  Pro-        (5)  6  H.  L.  C.  823. 
perty  Cases,  4th  ed.  p.  361.  (6)  9  App.  Cas.  890,  907. 

(3)  2   Salk.  570;   Pigott  on  Ee-        (7)  [1897]  A.  C.  658. 
coveries,  p.  176. 
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LoED  Alveestone  C.J.    I  think  Buckley  J.  has  arrived  at      c.  A. 
the  right  conclusion,  and  I  doubt  whether  I  can  usefully  add  lOOi 
anything  to  his  judgment ;  but,  inasmuch  as  the  case  is  one  of  pelham 
considerable  importance,  and  certainly  raises  a  very  interesting  Clinton 
point  of  law,  I  think  I  ought  to  state  my  reasons  for  concurring 
in  his  judgment.   

The  short  point  for  our  decision  arises  thus.  In  the  year 
1851  Lord  Charles  Pelham  Clinton  executed  a  disentailing 
deed.  It  is  contended  that  at  that  time  he  had  only  a  life 
estate,  or  that  at  any  rate  he  had  not  an  estate  tail  in  the 
estates  comprised  in  the  deed.  The  estates  were  devised  by  a 
codicil  to  the  will  of  the  fourth  Duke  of  Newcastle,  and 
Buckley  J.  has  held  on  the  construction  of  that  codicil  that 
Lord  Charles  took,  not  a  mere  life  estate,  but  an  estate  in 
special  tail  male.  It  will,  I  think,  be  convenient  that  I  should 
deal  with  the  authorities  before  I  come  to  the  construction  of 
the  codicil  itself,  because  it  seems  to  me  that  in  this  case,  as,  I 
suppose,  in  nearly  every  other  will  case,  we  must  gather  the 
intention  of  the  testator  from  the  words  which  he  has  used. 

I  will  not  go  so  far  as  to  say  that  Fage  v.  Hayward  (1)  is  an 
authority  which  concludes  the  point  now  raised.  But  it  seems 
to  me  to  be  an  instance  of  the  manner  in  which  a  will  con- 
taining provisions  not  very  dissimilar  from  those  of  this  codicil 
ought  to  be  construed.  There  the  testator  devised  land  to  his 
niece  Mary  and  the  heirs  male  of  her  body,  "upon  condition 
and  provided  that  she  intermarry  with  and  have  issue  male  by 
one  surnamed  Searle";  and  in  default  of  both  conditions  he 
devised  to  his  niece  Elizabeth  in  the  same  manner,  and  in 
default  thereof  over.  The  Court  came  to  the  conclusion  upon 
the  words  of  the  will,  "  that  the  estate  devised  to  Mary  was 
a  good  estate  tail,  and  so  was  the  estate  to  EHzabeth ;  but  it  is 
a  special  entail,  it  is  an  estate  to  her  and  the  heirs  male  of  her 
body  begotten  by  a  Searle."  And  the  Court  further  resolved — 
and  this  seems  to  me  important — "  that  the  words,  upon  con- 
dition, &c.,  though  they  are  express  words  of  condition,  shall 
be  taken  to  be  a  limitation."  I  think  the  Court  arrived  at  the 
special  estate  tail,  which  they  held  that  Mary  took,  by  looking 
(1)  2  Salk.  570;  Pigott  on  Kecoveries,  p.  176. 
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C.A.  at  the  subsequent  words  which  they  construed  as  words  of 

1901  hmitation,  that  is,  as  I  understand  it,  words  which  defined  the 

Pelham  estate  which  Mary  took.    It  is  true  that  in  their  third  resolu- 

Clinton  ^.qj^  ^-^^  ^^^^^  g^.^^    rj^^^^  ^-^Q  estate  tail  of  Mary  and  EHza- 

(DuKE  oST  either  of  them,  does  not  cease  by  marrying  one  that  is 
  not  a  Searle ;  for  the  remainder  over  is  in  default  of  both 

Lord  Alverstone 

c-J-  conditions,  and  m  the  meantime  it  is  limited  to  her  and  the 
heirs  male  of  her  body,  and  she  may  survive  the  first  husband 
and  marry  a  Searle."  It  seems  to  me  that  that  is  the  neces- 
sary conclusion  from  the  fact  the  Court  had  previously  found 
upon  the  construction  of  the  words  of  the  will  that  Mary  had 
a  special  estate  tail. 

Again,  with  regard  to  Boe  v.  Grew  (1),  I  do  not  suggest  that 
it  is  an  authority  which  concludes  the  present  case.  But  there 
the  Court,  looking  at  the  whole  will,  came  to  the  conclusion 
that  there  was  an  estate  tail,  and  they  did  so  for  reasons  which 
in  my  judgment  are  applicable  to  the  present  will.  Wilmot  C.J. 
said  that,  as  of  two  intentions  indicated  by  the  testator  one 
could  not  be  carried  out,  the  Court  must  put  itself  in  the  place 
of  the  testator,  and  consider  which  of  the  two  he  would  have 
desired  to  take  effect.  The  Court  held  that  the  words  "  issue 
male,"  &c.,  shewed  a  general  intention  that  there  should  be  an 
estate  tail,  and  that,  therefore,  they  must  override  the  particular 
words  which  indicated  only  a  life  estate  in  George  Grew.  The 
testator  used  the  word  issue  "  as  indicating  by  its  use  what 
may  be  called  a  special  intention,  and  therefore — that  again 
being  a  case  in  which  there  were  words  which  might  be  con- 
strued as  a  condition — the  Court  came  to  the  conclusion  that 
there  was  an  estate  tail  in  the  devisee,  who  otherwise  would 
have  been  only  tenant  for  life. 

Lastly,  I  wish  to  say  a  word  about  Boddy  v.  Fitzgerald.  (2) 
I  am  not  surprised  to  see  that  there,  as  Lord  Wensleydale 
observed  (3),  the  ten  Irish  judges  were  equally  divided  in  opinion, 
and  that  the  eight  English  judges  would  have  been  equally 
divided  had  not  Martin  B.  been  prevented  from  giving  his 
opinion.    And  I  doubt  whether  any  ordinary  man  reading  the 

(1)  2  Wils.  322  ;  Wilm.  272.  (2)  6  H.  L.  C.  823. 

(3)  6  H.  L.  C.  876. 
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will  in  that  case  would  have  come  to  the  conclusion  at  which  C.  A. 

the  Court  arrived.    I  do  not  think  Mr.  Vaughan  Hawkins  is  i90i 

quite  justified  in  saying  that  that  is  an  authority  conclusive  Pelha3i 

of  the  present  case.    But  I  think  it  is  very  important,  because  ^'^^"^^^^ 

it  shews  how  far  the  House  of  Lords  thought  it  right  to  go  Newcastle 

°  o  o      (Duke  of). 

in  giving  effect  to  the  word  "  issue,"  and  to  words  which  v\rould 
prima  facie  confer  an  estate  tail.  I  think,  however,  that 
Mr.  Vaughan  Hawkins  is  at  any  rate  justified  in  saying  that 
that  authority  does  limit  to  a  great  extent  the  discretion  of  the 
Court  as  to  the  construction  of  the  words  "  issue  male  — words 
which  are  also  found  in  the  will  now  before  us. 

Now,  that  being  the  state  of  the  authorities  which  Buckley  J. 
has  thought,  and  which  I  also  think,  are  material  as  laying 
down  the  principles  which  should  guide  us,  I  will  now  state 
why  I  consider  that  this  fifth  codicil  conferred  a  special  estate 
tail  on  Lord  Charles.  It  is  certainly  a  curiously  expressed 
codicil.  But  I  think  one  answer  to  the  main  argument  of 
Mr.  Swinfen  Eady  is,  that  he  assumed  throughout  that  there 
is  in  the  first  instance  a  devise  of  the  estates  to  the  son  Charles, 
and  he  severed  that  from  the  words  which  followed.  He 
referred  only  indirectly  to  s.  28  of  the  Wills  Act.  I  would 
observe  in  passing  that  that  section  only  says  that  "  where  any 
real  estate  shall  be  devised  to  any  person  without  any  words  of 
limitation,  such  devise  shall  be  construed  to  pass  the  fee  simple, 
or  other  the  whole  estate  or  interest  which  the  testator  had 
power  to  dispose  of  by  will  in  such  real  estate,  unless  a  contrary 
intention  shall  appear  by  the  will."  I  think  that  the  reason- 
able construction  of  this  codicil  is  that  which  Buckley  J.  has 
given  to  it.  The  testator  began  by  saying  what  he  was  going 
to  do  with  his  estates.  He  was  going  to  devise  them  to  his 
son  Charles,  and,  of  course,  if  that  had  stood  alone,  Charles 
would  have  taken  them  absolutely  by  reason  of  s.  28  of  the 
Wills  Act.  Then  there  follow  some  intermediate  words  which 
{inter  alia)  provide  that  Lord  Lincoln,  the  testator's  eldest  son, 
may  purchase  the  estates.  Then  I  think  the  scheme  of  the 
codicil  is  to  go  back  again  to  what  was  to  be  done  with  the 
estates  just  referred  to,  because  there  is  a  direction  that  the 
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t^.  A.  purchase-money,  which  was  to  take  the  place  of  the  estates,  is 
1901  "  to  go  with  the  Hmitations  of  this  will."  I  read  that  as  taking 
Pelham  up  again  the  sentence  which  had  been  commenced  with  the 
words  "I  bequeath  to  Charles" — that  is  to  say,  "to  my  son 
Charles  if  he  marries  a  fit  and  worthy  gentlewoman  and  has 
issue  male  to  such  issue  male  and  their  male  descendants."  It 
was  not  really  disputed  that  those  words  would  give  an  estate 
tail  to  the  issue.  The  real  question  and  the  important  question 
we  have  to  consider  is,  Do  those  words  create  an  estate  tail  in 
Charles?  Speaking  for  myself,  if  the  words  had  been  to  my 
son  Charles  if  he  marries  a  fit  and  worthy  gentlewoman  and 
has  issue  male  to  such  issue  male  and  their  male  descendants," 
and  there  had  not  been  the  previous  gift  to  Charles,  I  think  the 
plaintiff's  case  would  have  been  hardly  arguable.  But,  looking 
at  the  sentence  as  a  whole,  I  think  it  is  clear  that  the  testator 
was  speaking  throughout  of  the  limitations  in  his  will,  and 
intended  to  limit  the  estate  which  he  bequeathed,  or  the  money 
which  represented  the  estate,  to  his  son  Charles  and  to  his 
issue  male,  if  he  married  a  fit  and  worthy  gentlewoman.  In 
my  opinion,  therefore,  the  same  line  of  reasoning  which  led 
the  learned  judges  in  the  three  cases  to  which  I  have  referred 
to  the  conclusion  that  the  words  used  were  sufficient  to  confer 
an  estate  tail,  is  equally  cogent  to  bring  us  to  the  conclusion 
at  which  Buckley  J.  arrived. 

Vaughan  Williams  L.J.  I  have  arrived  at  the  same  con- 
clusion. The  case  is  a  difficult  one,  but  after  all  we  have  only 
to  construe  the  words  of  a  particular  will,  and  we  have  not,  as 
I  understand  it,  to  lay  down  any  general  rule.  That  being  so, 
I  am  content  to  deliver  my  judgment  without  any  further 
consideration,  and  I  give,  as  I  think  one  ought  to  do  in  the 
construction  of  a  will  of  doubtful  terms,  all  weight  to  the  con- 
clusion of  the  judge  of  first  instance,  and  I  am  not  prepared 
here  to  differ  from  his  conclusion.  But  I  must  say  what  Lord 
Cranworth  said  of  will  cases  generally  in  Boddy  v.  Fitz- 
gerald (1) :     I  must  begin  by  saying  that  the  decision  of  these 

(1)  6  H.  L.  C.  871. 
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cases  is  never  very  satisfactory,  because  one  cannot  but  feel  C.  A. 

that  the  real  intention  which  the  testator  had  in  view  is  very  looi 

frequently  defeated  instead  of  being  carried  into  effect.    But  Pelham 

the  duty  of  the  Court  is  only  to  interpret  the  language  of  the  ^^i™^ 

will,  attending  to  certain  well-known  rules  or  canons  of  con-  ^^^ewcastle 

*  ^  (Duke  of). 

struction."    I  have  no  inclination  to  favour  such  rules  one  jot   

I  P       T  yaughaai 

more  than  previous  authority  compels  me,  for  I  am  strongly  wiiuams  l.j. 
of  opinion  that  those  rules  constantly  tend  to  prevent  the  Courts 
which  have  to  construe  wills  from  giving  effect  to  the  obvious 
intention  of  the  testator,  so  far  as  words  are  concerned,  if  one 
leaves  out  of  consideration  the  technical  meaning  or  the 
technical  canon  of  construction  which  judges  have  thought  fit 
to  adopt,  and  which  very  often  is  not  present  to  the  mind  of 
the  testator,  even  though  his  will  may  have  been  drawn  with 
the  assistance  of  a  professional  lawyer. 

I  make  these  observations,  because  I  can  hardly  doubt  that 
in  the  present  case  we  shall  by  the  conclusion  to  which  we 
are  coming-  defeat  the  manifest  intention  of  the  testator. 
Can  any  one  doubt  that  the  real  object  of  this  testator  was 
to  cut  out  of  his  inheritance  a  son  of  whose  conduct  he  did 
not  approve,  and  to  substitute  for  him,  one  after  the  other, 
his  younger  sons,  they  and  other  descendants  in  succession 
taking  estates  tail,  and  only  to  let  in,  not  the  son  of  whose 
conduct  he  did  not  approve,  but  the  children  of  that  son  after 
the  failure  of  all  the  issue  of  all  the  other  sons?  That,  so 
far  as  I  can  see,  was  the  plain  intention  of  this  testator; 
and  we  are  putting  a  construction  upon  this  codicil  which 
facilitates  the  happening  of  the  very  contrary,  and  has  in  fact 
led  to  the  very  contrary  happening,  because  we  are  holding 
that  all  these  estates  tail  might  be  barred  by  a  disentailing 
deed  in  the  way  in  which  they  have  in  fact  been  barred. 
By  that  means  the  general  intention  of  the  testator  will  be 
utterly  defeated.  But  still,  as  Lord  Cranworth  sa3^s,  the  duty 
of  the  Court  is  only  to  interpret  the  language  of  the  will 
according  to  certain  well-known  canons  of  construction,  and 
we  have  to  determine,  according  to  those  canons  of  construc- 
tion, whether  the  children  of  Charles  take  as  purchasers,  or 
whether  they  take  under  the  limitation  created  by  the  use  of 
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the  words  issue  male."  I  base  my  decision  on  Boddij  v. 
Fitzgerald.  (1)  I  do  not  say  that  strong  arguments  might 
not  be  rested  on  the  other  authorities  which  have  been  cited, 
and  my  Lord  Chief  Justice  has  expressed  his  view  to  that 
effect.  But  I  wish  to  say  a  word  about  Fage  v.  Hayward.  (2) 
There  you  start  with  the  creation  of  a  plain  estate  tail  in  Mary 
and  the  heirs  male  of  her  body,  and  then  you  go  on  and  find 
words  which  not  only  prima  facie  are  conditions,  but  which  by 
the  very  terms  of  the  will  are  expressed  to  be  conditions,  and 
it  was  held  notwithstanding  that  the  express  words  were  words 
of  condition  they  should  be  taken  to  be  a  limitation.  This,  as 
it  seems  to  me,  was  a  very  strong  thing  to  do ;  but  it  must 
not  be  forgotten  that  there  clearly  was  an  estate  tail  imme- 
diately upon  the  death  of  the  testator,  and,  therefore,  the 
question  was  really,  not  whether  there  was  a  condition  on  the 
happening  of  which  an  estate  tail  was  to  come  into  existence, 
but  whether  there  was  a  condition  which  was  to  defeat  the 
estate  tail  already  created.  And  the  third  resolution  of  the 
Court  says  "  that  the  estate  tail  of  Mary  and  Elizabeth,  or 
either  of  them,  does  not  cease  by  marrying  one  that  is  not  a 
Searle."  It  is  obvious,  therefore,  that  there  was  an  estate  tail 
wholly  independently  of  the  words  of  that  condition ;  and  then 
the  Court  said,  having  got  an  estate  tail  wholly  independently 
of  that  condition,  you  are  to  treat  the  words  as  words  of  limi- 
tation, and  not  as  a  condition.  I  do  not  say  that  this  prevents 
the  case  from  applying  here.  I  have  not  thought  it  out  suffi- 
ciently to  enable  me  to  say  whether  the  terms  of  the  resolution 
are  such  as  to  make  the  case  one  of  general  application.  But 
that  difficulty  made  me  try  to  see  whether  there  are  not  more 
cogent  reasons  which  would  lead  me  to  the  same  conclusion. 

With  regard  to  Boe  v.  Grew  (3),  I  think  that  Wilmot  C.J. 
really  decided  it  upon  the  intention  of  the  testator.  He 
pointed  out  that  the  testator  had  an  inconsistent  will,  and 
that  you  could  not  carry  it  out  as  a  whole.  He  then  looked 
about  for  what  he  called  the  general  intention  "  and  "  the 
particular  intention,'.'  and  then  he  said  that  no  one  can  doubt 


(1)  6  H.  L.  C.  823. 

(3)  2  Wils.  322 


(2)  2  Salk.  570. 


Wilm.  272. 
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what  that  general  intention  was,  and  that  you  could  not  carry      c.  A. 

that  intention  out  unless  you  construed  the  words  so  as  to  looi 
create  an  estate  tail.    That  seems  to  me  to  be  the  meaning  of  Pelham 
the  judgment  of  Wilmot  C.J.    And  I  observe  that  one  of  the  ^^^^tox 
learned  judges  who  advised  the  House  of  Lords  in  Boddy  v.  >^^wcastle 

Fitzgerald  (1)  speaks  of  the  rule  about  inconsistent  general  and   

particular  intentions  as  having  been  invented  by  Wilmot  C.J.  wnSsT.j. 
Then,  having  arrived  at  that  conclusion,  Wilmot  C.J.  said  (2)  : 
The  word  issue  in  a  will,  is  either  a  word  of  purchase  or  of 
limitation,  as  will  best  effectuate  the  intention  of  the  testator ; 
it  is  a  plural  word,  and  takes  in  all  the  sons  of  George  Grew, 
and  the  words  *  issue  male  of  his  body  and  the  heirs  male  of 
the  body  of  such  issue '  mean  only  that  they  were  not  all  to 
take  at  a  time  "  (that  is,  distributively),  but  in  succession, 
as  if  he  had  said  to  his  first  and  every  other  son,  &c." 

I  pass  now  to  Boddy  v.  Fitzgerald.  (1)  As  I  understand  it, 
that  is  a  very  strong  case  to  shew  that  prima  facie  the  word 
"  issue  "  is  a  word  of  limitation,  and  not  a  word  of  purchase. 
I  so  read  the  word  here ;  and  it  seems  to  me  that,  when  once 
it  is  read  in  that  way  and  you  add  to  it  the  subsequent  clause, 
namely,  to  my  son  Charles  if  he  marries  a  fit  and  worthy 
gentlewoman  and  has  issue  male  to  such  issue  male  and  their 
male  descendants,  in  failure  of  which,  &c.,"  it  looks  very  much 
as  if  Boddy  v.  Fitzgerald  (1)  applied  exactly.  But  Mr.  Swinfen 
Eady  says  it  does  not,  because  although  the  word  "issue"  is 
used  as  a  word  of  limitation,  and  it  is  necessary  therefore  to 
read  "issue"  exactly  as  if  it  were  "heirs  of  the  body,"  and 
although  there  is  in  this  case,  as  in  Boddy  v.  Fitzgerald  (1),  the 
addition  of  the  provision  "  in  failure  of  which,"  yet  there  the 
failure  referred  to  was  a  general  failure  of  issue,  whereas  here 
it  is  not  a  general  failure,  but  a  failure  of  a  limited  class  of 
issue.  I  am  afraid  I  do  not  quite  follow  that  observation.  I 
do  not  see  anything  in  the  limitation  in  this  codicil  which 
excludes  the  argument  which  would  arise  in  the  case  of  a 
general  failure  of  issue.  At  any  rate,  I  am  quite  clear  that  there 
is  nothing  in  the  words  "  issue  male  and  their  male  descen- 
dants "  which  gives  anything  to  Mr.  Swinfen  Eady's  chent  as  a 

(1)  6  H.  L.  C.  823.    (2)  2  Wils.  323.  [The  italics  are  in  the  original  report.] 
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purchaser.  I  have  come  to  that  conclusion  upon  consideration 
of  the  arguments  which  have  been  addressed  to  us. 

I  have  only  one  more  observation  to  make,  and  that  is  this. 
I  do  not  mj^self  read  the  words  "to  Charles  if  he  marries 
a  fit  and  worthy  gentlewoman  and  has  issue  male  "  as  creating 
a  condition  at  all.  It  seems  to  me  that  those  words  as  a  whole 
are  words  of  limitation  and  not  of  condition. 

I  do  not  think  I  can  usefully  add  anything  more. 

KoMER  L.J.  I  also  think  that  Buckley  J.  has  put  a  right 
construction  upon  this  codicil,  and  I  need  only  add  a  few 
remarks. 

In  the  first  place,  I  think  that  the  reference  in  the  codicil 
to  the  marriage  of  Charles  with  a  fit  and  worthy  gentlewoman 
is  not  a  condition  properly  so  called,  and  that  Charles  takes 
some  estate  in  the  property  devised,  whether  he  marries  as 
mentioned  in  the  codicil  or  not.  Page  v.  Haywarcl  (1) 
strongly  supports  that  view — indeed,  it  was  a  much  stronger 
case  in  that  direction  than  the  present. 

Nor  do  I  think  that,  according  to  the  true  construction  of 
this  codicil,  there  was  a  gift  in  fee  to  Charles,  with  an  executory 
devise  over  in  case  he  should  marry  as  provided,  and  should 
leave  male  issue  by  that  marriage.  The  codicil  speaks  of  the 
various  successive  gifts  as  being  limitations,"  and,  when  the 
Court  can  give  effect  to  such  gifts  by  will  as  are  found  in  this 
codicil  by  way  of  legal  remainders,  it  will  prefer  to  do  so 
rather  than  to  treat  the  gifts  as  arising  by  way  of  executory 
devise. 

This  being  so,  it  appears  to  me  that  there  are  but  two 
possible  constructions  of  this  codicil — first,  that  it  created  an 
estate  in  special  tail  male  in  Charles ;  or,  secondly,  that  it 
created  an  estate  to  Charles  for  life,  with  remainder  to  his 
male  issue  by  the  marriage  mentioned,  as  purchasers,  in  tail 
male.  Of  these  two  possible  constructions,  I  think  the  first 
is  the  true  one.  By  it  you  give  effect  to  that  which,  as  it 
appears  to  me,  was  the  true  intent  of  the  testator,  without 
adding  or  implying  anything  which  does  not  appear  on  the 

(1)  2  Salk.  570. 
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face  of  the  codicil.    I  think  the  intent  was  to  give,  so  far  as      C.  A. 

possible,  to  Charles  such  an  estate  as  would  on  his  death,  if  looi 

he  had  married  as  mentioned,  pass  to  his  male  issue  by  the  pelham 

marriage  in  the  ordinary  course  of  succession,  and  that  it  was  Clinton 

-only  on  the  ultimate  failure  of  that  issue  that  the  next  Nr.wcASTf,E 

.  ....         (Duke  of). 

gift  was  to  take  effect  by  way  of  remainder.    In  his  limitations 

the  testator  uses  the  word  "  issue,"  which  is  a  word  of  well- 
known  legal  import,  and  one  peculiarly  apt  and  proper  to 
create  an  estate  tail.  Moreover,  when  the  words  of  the  gift  in 
remainder  to  the  testator's  son  Thomas,  after  the  determination 
of  the  estate  given  to  Charles  and  his  issue,  are  considered, 
it  is  clear  that  the  testator  regarded  the  issue  of  Thomas  by 
the  marriage  indicated  as  succeeding  by  virtue  of  the  estate 
given  to  Thomas ;  and  I  think  it  is  plain  on  the  words  of  this 
■codicil  that,  at  any  rate,  the  estate  given  to  Thomas  was  an 
■estate  in  special  tail  male.  And  I  cannot  suppose  that  the 
testator  intended  the  estate  which  he  gives  to  Charles  to  be 
different  from  that  which  he  gives  to  Thomas,  if  Thomas 
should  succeed. 

On  the  other  hand,  the  second  construction  which  I  have 
mentioned  would  give  rise  to  considerable  difficulties.  In  the 
first  place,  it  is  to  be  noticed  that  the  testator  does  not 
expressly  give  to  Charles  an  estate  for  life,  and  I  do  not  think 
the  Court  ought  to  imply  such  a  limitation  when  it  is  not 
obliged  to  do  so.    Whether,  if  the  testator  had  used  the  words 

estate  for  life  "  in  describing  the  interest  given  to  Charles, 
that  would  have  been  sufficient  for  the  appellant's  purposes, 
we  need  not  consider.  Secondly,  though  it  is  true  that  the 
testator  speaks  of  the  "  male  descendants  "  of  the  male  issue 
of  Charles  by  the  particular  marriage,  and  that  it  was  unneces- 
sary to  do  that  if  the  gift  was  to  Charles  in  special  tail  male, 
yet  we  know  that  testators  do  often  add  unnecessary  words. 
And,  if  the  testator  in  speaking  of  Charles'  male  issue  intended 
to  give  them  an  estate  tail  as  purchasers,  the  question  would 
then  arise,  which  of  the  issue  were  meant  to  be  the  purchasers. 
It  is  said  that  only  the  sons  of  Charles  were  so  intended.  Bat 
the  testator  has  not  said  so,  and  I  do  not  see  why  the  Court 
should  imply  it  unnecessarily.     Nor  do  I  think  he  can  be 
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C.  A.      taken  to  have  meant  that  all  the  male  issue  of  Charles  livings 
1901       at  the  time  of  Charles'  death  should  be  regarded  as  pur- 
Telham    chasers.    He  has  not  said  so,  and  I  do  not  think  he  could 
Clixtox    }2ave  intended  both  a  son  of  Charles  and  that  son's  sons  to 
(Duke  OT)^  ^^^^  simultaneously  as  purchasers.    Moreover,  the  gift  over 

  is  on  failure  of  all  the  male  issue  and  their  male  descendants^ 

 '     and  I  do  not  see  why  the  Court  should  be  driven  unnecessarily 

to  imply  cross-remainders  in  tail.  I  think  that  the  limitations- 
of  this  codicil  are  more  simply  and  properly  carried  out  by 
holding  that  there  is  a  gift  to  Charles  in  special  tail  male,  as- 
Buckley  J.  has  decided.  It  is  true  that,  by  reason  of  the  fact 
that  an  estate  tail  can  be  barred,  the  testator's  intention  may 
in  one  sense  be  defeated,  but  that  is  only  because  such  is  the 
legal  effect  of  an  estate  tail.  The  consideration  that  such  an 
estate  can  be  barred  cannot  possibly  affect  in  the  eyes  of  the 
Court  the  legal  effect  of  the  v^ords  v^hich  the  testator  has  used 
in  this  codicil.  For  these  reasons  I  agree  in  thinking  that  the 
appeal  should  be  dismissed. 

Solicitors  :  Blair  dc  W.  B.  Girling ;  Bichard  Smith  d  Soiis,  for 
Marshalls  d  Bate,  East  Betford. 

W.  L.  0. 
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Mortgage — Clog  on  Bedemption — Agreement  suhsequent  to  Mortgage — Option  to 
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Purchase  Mortgaged  Property — Conditional  Sale.  91  29 


On  April  23,  1896,  an  agreement  was  entered  into  between  the  plaintiffs 
and  the  defendant  by  which  the  plaintiffs  agreed  to  lend  the  defendant 
5000?.,  which  was  to  be  secured  by  a  first  mortgage  of  a  ship  belonging  to 
i;he  defendant,  and  was  to  be  made  payable  six  months  from  the  date  of 
the  mortgage.  If  interest  was  regularly  paid  the  plaintiffs  were  not  to 
call  in,  and  the  defendant  was  not  to  compel  them  to  receive,  the  principal 
before  the  expiration  of  two  years  from  the  date  of  the  mortgage.  If  at 
any  time  within  two  years  from  April  23,  1896,  the  plaintiffs  should  elect 
io  enter  into  partnership  with  the  defendant,  they  were  to  be  at  liberty  to 
•do  so,  in  which  case  they  were  to  relieve  the  defendant  from  payment  of 
the  mortgage  money,  and  transfer  the  ship  free  from  the  mortgage  for  the 
■purposes  of  the  partnership.  The  capital,  of  which  the  ship  was  to  form 
part,  was  to  belong  to  the  plaintiffs  and  the  defendant  in  equal  shares. 

On  July  4, 1896,  the  defendant  executed  a  statutory  mortgage  of  the 
'S'hip  to  the  plaintiffs. 

The  plaintiffs  did  not  within  the  two  years  elect  to  enter  into  partner- 
ship with  the  defendant,  and  no  part  of  the  5000?.  was  paid. 

On  June  27,  1898,  the  defendant  executed  a  mortgage  to  the  plaintiffs  of 
^some  wharves  as  a  further  security  for  2000Z.,  part  of  the  5000/.  By  this 
deed  the  defendant  covenanted  for  the  repayment  of  the  2000Z.  on 
December  27,  1898,  and  there  was  a  proviso  for  redemption  upon  payment 
-on  that  day. 

On  July  9,  1898,  another  agreement  was  entered  into  between  the 
plaintiffs  and  the  defendant.  It  contained  a  recital  of  the  agreement  of 
April  23,  1896,  and  of  the  mortgages  of  July  4,  1896,  and  June  27,  1898  ; 
a  recital  that  the  plaintiffs  had  applied  to  the  defendant  for  repayment  of 
'the  5000L,  and  that  he  was  unable  to  repay  it ;  and  that  he  had  requested 
them  to  extend  the  term  of  two  years  for  a  further  period  of  five  years, 
which  they  had  agreed  to  do  upon  the  terms  thereinafter  appearing.  It 
was  then  agreed  and  declared  that,  if  at  any  time  within  the  further  period 
of  five  years  the  plaintiffs  should  elect  to  enter  into  partnership  with  the 
defendant,  they  should  be  at  liberty  to  do  so,  in  which  case  the  plaintiffs 
were  to  release  the  defendant  from  payment  of  the  5000?.,  and  to  transfer 
the  ship  free  from  the  mortgage  for  the  purposes  of  the  partnership.  The 
capital  of  the  partnership,  of  which  the  ship  was  to  form  part,  was  to 
belong  to  the  plaintiffs  and  the  defendant  in  equal  shares. 

On  February  24,  1900,  the  plaintiffs  gave  notice  in  writing  to  the 
Kiefendant  that  they  elected  to  enter  into  partnership  with  him.  He 
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refused  to  allow  them  to  do  so ;  and  they  thereupon  brought  an  action  to 
compel  specific  performance  of  the  contract  constituted  by  the  agreement 
of  July  9, 1898,  and  the  notice  of  February  24, 1900,  or,  in  the  alternative, 
payment  of  damages  for  breach  of  contract,  in  which  case  the  plaintiffs 
claimed  the  right  to  enforce  their  securities  for  the  5000?.  and  interest. 

The  defendant  alleged  that  the  agreement  of  July  9,  1898,  was  invalid, 
because  it  clogged  the  equity  of  redemption ;  and  by  a  counter-claim  he 
asked  that  that  agreement  might  be  delivered  up  to  be  cancelled,  and  a 
declaration  that  he  was  entitled  to  redeem  the  securities  : — 

Held,  by  Buckley  J.,  that  the  mortgage  of  June  27  and  the  agreement 
of  July  9,  1898,  formed  really  one  transaction,  but  that,  as  the  condition 
which  gave  the  mortgagees  an  option  in  effect  to  purchase  a  moiety  of  the 
mortgaged  property  must  be  performed  (if  at  all)  before  the  legal  right  of 
redemption  would  arise,  and  consequently  before  there  could  be  any  equit- 
able right  of  redemption,  the  transaction  was  valid  as  a  conditional  sale, 
and  the  rule  against  cloggicg  an  equity  of  redemption  had  no  application : 
Held,  by  the  Court  of  Appeal,  that  the  mortgage  of  June  27  and  the? 
agreement  of  July  9,  1898,  were  separate  and  independent  transactions,, 
and  that,  the  fairness  of  the  agreement  of  July  9  not  being  impeached^ 
there  was  no  reason  why  the  mortgagor  and  the  mortgagees  should  not 
subsequently  to  the  date  of  the  mortgage  enter  into  an  arrangement 
which  might  have  the  effect  of  depriving  the  mortgagor  of  his  equity  of 
redemption. 

On  this  ground  the  decision  of  Buckley  J.  was  affirmed. 
But  the  Court  of  Appeal  expressly  stated  that  they  must  not  be 
understood  as  assenting  to  the  view  of  the  law  expressed  by  Buckley  J. 

Teial  op  Action. 

The  following  statement  of  the  facts  is  taken  in  substance 
from  the  judgment  of  Buckley  J. : — 

By  an  agreement  dated  April  23,  1896,  and  made  between 
the  plaintiffs  (who  carried  on  business  as  Bentham  &  Co.) 
and  the  defendant,  the  plaintiffs  agreed  to  lend  the  defendant. 
3000Z.,  and  such  further  sums  not  exceeding  2000^.  as  the 
defendant  should  require,  and  these  sums  were  to  be  a  first 
mortgage  on  the  defendant's  steamship  the  Norfolk.  The 
further  advances  were  only  to  be  made  within  two  years  from 
April  23,  1896.  The  3000^.  and  further  advances  to  be  secured 
by  the  mortgage  were  to  be  made  payable  at  six  months  from  the 
date  of  the  mortgage.  The  3000Z.  was  to  bear  interest  at  5^  per 
cent,  from  that  date.  The  further  advances  were  to  be  free  of 
interest.  The  plaintiffs  were  not  to  call  in,  and  the  defendant 
was  not  to  compel  the  plaintiffs  to  receive,  the  principal  moneys, 
before  the  expiration  of  two  years  from  the  date  of  the  mort- 
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gage,  if  interest  was  regularly  paid.   If,  at  any  time  within  two      C.  A. 
years  from  the  making  of  the  agreement  (April  23,  1896),  the  1901 
plaintiffs  should  elect  to   enter  into  partnership  with  the  lisle 
defendant,  they  were  to  be  at  liberty  to  do  so,  upon  the  terms  reeVe, 
that  (inter  alia)  the  plaintiffs  should  relieve  the  defendant  from 
the  payment  of  the  3000Z.  and  further  advances,  if  made,  and, 
if  the  whole  2000L  had  not  been  advanced,  should  make  up  the 
2000^.,  and  the  plaintiffs  should  transfer  the  ship  free  from  the 
mortgage  for  the  purposes  of  the  partnership.    The  capital  of 
the  partnership  was  to  be  represented  by  the  Norfolk  and  some 
other  property  described  in  a  schedule  to  the  agreement,  and 
the  ship  and  other  property  were  to  belong  to  the  defendant 
and  the  plaintiffs  in  equal  shares.    They  were  to  share  the 
profits  and  losses  of  the  partnership  equally,  and  the  partner- 
ship was  to  continue  until  determined  by  six  months'  notice  on 
either  side. 

On  July  4,  1896,  the  defendant  executed  to  the  plaintiffs  a 
statutory  mortgage  of  the  Norfolk  to  secure  an  account  current, 
the  particulars  of  which  were  therein  stated  to  be  described  in 
a  receipt  and  agreement  of  even  date.  No  date  for  payment 
was  named  in  the  mortgage.  The  receipt  and  agreement  were 
introduced  by  reference.  It  appeared  that  there  was  a  receipt 
or  memorandum  (not  of  even  date),  but  dated  July  16,  1896, 
which  shewed  that  3783Z.  was  the  amount  in  fact  then  advanced 
and  secured  by  the  mortgage,  and  Buckley  J.  held  that  this 
was  the  receipt  referred  to  in  the  statutory  mortgage.  It  fixed 
July  4,  1898,  as  the  date  for  repayment. 

There  was  also  executed  a  deed  of  July  4,  1896,  between  the 
defendant  of  the  one  part  and  the  plaintiffs  of  the  other  part, 
which,  after  a  recital  that  the  defendant  (therein  called  "the 
mortgagor  ")  was  the  owner  of  the  ship  Norfolk,  and  that  he 
had  applied  to  the  plaintiffs  (therein  called  "  the  mortgagees  ") 
for  a  loan  of  5000Z.,  to  be  secured  on  the  ship  and  her  freight 
and  insurances,  and  that  he  had  by  a  deed-poll  of  even  date 
mortgaged  the  ship  to  the  plaintiffs,  it  was  witnessed  that  the 
mortgagor  assigned  to  the  mortgagees  all  charterparties,  bills 
of  lading,  and  documents  under  which  freight  might  be  earned 
by  the  ship,  and  all  policies  of  insurance  of  the  ship,  by  way 
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C.A.  of  security,  and  he  covenanted  for  payment  of  the  5000^.  on 
1901  demand. 

Lisle  In  the  Opinion  of  Buckley  J.  all  the  instruments  above 
Reeve     stated  formed  part  of  one  transaction,  and  he  thought  that  it  v^as 

  unnecessary  for  the  purposes  of  his  judgment  to  comment  upon 

the  fact  that  in  the  receipt  the  obligation  was  to  pay  on  July  4, 
1898,  while  in  the  deed  of  covenant  it  was  to  pay  on  demand. 

On  April  23,  1898,  the  two  years,  within  which  the  plaintiffs 
were  under  the  agreement  of  April  23,  1896,  entitled  to  elect  to 
enter  into  partnership  with  the  defendant,  expired.  They  had 
not  elected  to  enter  into  partnership.  The  whole  sum  of  5000/. 
had  been  advanced,  but  no  part  of  it  had  been  repaid.  Under 
these  circumstances  Buckley  J.  was  of  opinion  that  there  clearly 
existed,  after  April  23,  1898,  the  relation  of  mortgagor  and 
mortgagee  between  the  parties,  so  far  as  the  transaction  of 
1896  was  concerned.  On  July  4,  1898,  there  existed  an 
equitable  right  in  the  defendant  to  redeem  the  plaintiffs. 

In  this  state  of  things  there  was  executed  on  June  27,  1898, 
an  indenture  between  the  defendant  (therein  called  the  mort- 
gagor ")  of  the  one  part,  and  the  plaintiffs  (therein  called  the 
mortgagees  ")  of  the  other  part,  which,  after  a  recital  that  the 
mortgagees  had  advanced  to  the  mortgagor  2000/.,  in  con- 
sideration of  which  the  mortgagor  covenanted  for  payment  of 
that  sum  on  December  27,  1898,  with  interest  at  5  per  cent., 
the  defendant  conveyed  to  the  plaintiffs  by  way  of  security 
some  wharves  at  Norwich  and  at  Great  Yarmouth,  subject  to 
a  proviso  for  redemption  on  payment  of  the  2000/.  on  Decem- 
ber 27,  1898.  This  sum  of  2000/.  was  part  of  the  above- 
mentioned  sum  of  5000/. ;  and  the  deed  of  June  27,  1898,  was 
a  further  security  for  part  of  the  debt  of  5000/.,  and  it  gave 
time  to  the  mortgagor,  until  December  27,  1898,  for  payment 
of  the  2000/. 

On  the  same  June  27,  1898,  the  defendant  executed  to  the 
plaintiffs  a  mortgage  of  a  policy  of  assurance  for  3000/.  by  way 
of  security  to  them  against  a  guarantee  which  they  had  given 
to  the  defendant's  bankers  for  a  sum  of  1000/.,  part  of  the 
defendant's  overdraft. 

On  July  9, 1898,  another  agreement  was  entered  into  between 
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the  plaintiffs  and  the  defendant.    This  agreement  contained  C.A. 
an  imperfect  recital  of  the  agreement  of  April  23,  1896 ;  for,  looi 
although  it  stated  that  under  that  agreement  the  further  ljsle 
advances  were  to  be  made  within  two  years  from  April,  1896,  reevf 

and  that  the  election  to  enter  into  partnership  was  to  be  made   

within  the  same  time,  it  did  not  state  that  under  that  agree- 
ment the  loan  was  for  a  period  of  two  years  from  July  4,  1896. 
There  was  then  a  recital  that  the  plaintiffs  had  advanced  to  the 
defendant  5000/.,  which  had  been  secured  by  a  first  mortgage 
on  the  ship  Norfolk,  and  by  a  second  mortgage  on  the  wharves, 
■dated  June  27,  1898  (this  statement  was  inaccurate),  and  by  an 
assignment  of  the  policy  for  3000Z.  (which  was  not  the  fact), 
and  that  the  plaintiffs  had  not  up  to  date  entered  into  partner- 
ship with  the  defendant.  Then  followed  a  recital  that  "  the 
said  term  of  two  years  so  fixed  by  the  said  agreement  having 
on  April  23  last  expired,  and  Bentham  &  Co.  having  made  an 
application  to  Keeve  for  the  repayment  of  the  said  sum  of 
5000/.  with  interest  thereon,  and  Eeev.e,  not  being  in  a  position 
to  comply  therewith,  has  requested  Bentham  &  Co.  to  extend 
the  said  term  of  two  years  for  a  further  period  of  five  years, 
which  they  the  said  Bentham  &  Co.  have  agreed  to  do  upon 
Eeeve  entering  into  this  agreement  and  paying  interest  upon 
the  said  sum  of  5000/.  or  any  further  sums  at  5/.  per  cent, 
per  annum,  upon  the  terms  hereinafter  appearing."  It  was 
then  agreed  and  declared,  that,  if  at  any  time  within  the  said 
further  period  of  five  years  from  the  making  of  this  agreement, 
the  plaintiffs  should  elect  to  enter  into  partnership  with  Eeeve 
in  his  business,  they  should  be  at  liberty  to  do  so,  and  the 
partnership  should  be  upon  the  terms  thereinafter  appearing. 
The  plaintiffs  were  to  release  Eeeve  from  payment  of  the  5000/., 
and  to  transfer  the  ship  free  from  the  mortgage  for  the  purposes 
of  the  partnership.  Eeeve  was  to  satisfy  all  the  liabilities  of 
his  business,  and  to  be  entitled  to  all  book  debts  outstanding  at 
the  time  of  the  partnership  being  entered  into,  but  all  current 
contracts  were  to  be  apportioned  between  Eeeve  and  the  new 
partnership.  The  capital  was  to  be  represented  by  the  ships 
and  the  property  set  out  in  a  schedule  to  the  agreement,  or 
othes  the  ships  and  property  used  by  Eeeve  in  his  business  at 
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C.A.  the  time  of  the  election,  and  the  said  ships  and  property  were 
1901  to  belong  to  Keeve  and  Bentham  &  Co.  in  equal  shares.  Profits 
Lisle  and  losses  of  the  new  partnership  were  to  be  respectively  divided 
Reeve.  borne  between  Eeeve  and  the  plaintiffs  in  equal  shares. 

The  partnership  was  to  continue  until  determined  by  six 
months'  notice  on  either  side,  or  for  such  term  as  the  parties 
should  agree.  A  partnership  deed  was  to  be  settled;  and 
Eeeve  was  not  during  the  period  of  five  years  to  incumber 
or  dispose  of  the  property  used  in  his  business  without  the 
consent  of  the  plaintiffs.  In  the  opinion  of  Buckley  J.,  the  agree- 
ment of  July  9,  1898,  notwithstanding  the  form  of  the  recital, 
extended  the  period  of  the  loan  for  a  further  five  years ;  and 
the  mortgage  of  June  27,  1898,  which  had  given  six  months 
from  that  date  for  repayment  of  the  2000Z.,  and  the  agreement 
of  July  9,  1898,  which  gave  five  years,  i.e.,  until  July  9,  1903, 
for  repayment  of  the  whole  5000^.,  and  contained  the  terms  of 
the  new  arrangement  between  the  parties,  formed  in  reality 
part  of  one  transaction. 

By  a  letter  of  February  24, 1900,  the  plaintiffs  gave  notice  to 
the  defendant  that  they  elected  to  enter  into  partnership  with 
him.  The  defendant  refused  to  allow  them  to  do  so.  The 
plaintiffs  then  brought  this  action  to  enforce  specific  per- 
formance of  the  contract  constituted  by  the  agreement  of 
July  9,  1898,  and  the  letter  of  February  24,  1900 ;  and  in  the 
alternative  they  claimed  damages  for  the  breach  of  that  con- 
tract ;  and  in  the  latter  case  they  claimed  also  payment  of  the 
5000Z.  with  interest;  and  to  enforce  their  securities  by  fore- 
closure or  sale.  The  defendant  in  his  defence  alleged  that  the 
effect  of  the  agreement  of  July  9,  1898,  was  to  render  the 
mortgaged  property  or  a  moiety  thereof  irredeemable,  and  was 
an  illegal  clog  on  the  equity  of  redemption.  And  he  alleged 
that  the  agreement  of  July  9,  1898,  was  obtained  from  him  at 
a  time  when  he  was  to  the  knowledge  of  the  plaintiffs  in 
financial  trouble ;  that  the  effect  thereof  was  never  explained  to 
him  by  the  solicitors  who  acted  for  the  plaintiffs  in  the  matter  ; 
that  the  defendant  had  no  independent  advice,  and  the  same 
agreement  was  obtained  from  him  by  pressure,  and  that  it 
w^as  unfair  and  oppressive,  and  not  binding  on  him. 
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By  a  counter-claim  the  defendant  asked  for  a  declaration  C.A. 
that  the  agreement  of  July  9,  1898,  was  not  binding  on  him,  laoi 
and  that  the  same  might  be  delivered  up  to  be  cancelled ;  a  j^jsle 
declaration  that  the  registered  mortgage  of  the  ship  Norfolk,  reeve. 

the  indenture  of  July  4,  1896,  the  mortgage  of  June  27,  1898,   

and  the  assignment  of  the  policy  of  the  same  date,  should  stand 
as  security  only  for  the  principal  sum  of  5000L,  with  interest 
at  5  per  cent,  from  December  31,  1899,  to  the  issue  of  the  writ 
in  the  action ;  and  to  redeem  those  securities. 

The  action  came  on  for  hearing  before  Buckley  J.  on 
November  19,  1900. 

Asthury,  Q.G.,  and  B,  J.  Parker,  for  the  plaintiffs.  The 
defence  set  up  to  the  plaintiffs'  claim  is  that  there  is  an  illegal 
clogging  of  the  equity  of  redemption. 

In  the  first  place,  it  was  not  illegal  for  the  agreement  of 
April  23,  1896,  to  preclude  the  mortgagor  from  redeeming 
before  the  end  of  two  years :  Teevan  v.  Smith.  (!)  At  the 
expiration  of  that  period  the  defendant,  not  being  in  a  position 
to  pay  back  the  money  borrowed,  and  no  election  by  the 
plaintiffs  to  become  partners  having  been  made,  further  time 
was  required,  and  further  documents  were  executed.  But  the 
transaction  then  entered  into  was  not  a  fresh  mortgage ;  it  was 
a  mere  extension  of  time  for  repayment  upon  certain  terms. 
At  the  time  when  the  agreement  of  July  9,  1898,  was  entered 
into  the  relation  of  mortgagor  and  mortgagees  already  existed, 
and  the  parties  were  at  liberty  to  deal  with  one  another  as  to 
the  equity  of  redemption  in  any  way  they  pleased :  Gossip  v. 
Wright.  (2)  No  doctrine  as  to  clogging  is  applicable  in  such 
circumstances.  The  mortgagor  said,  "  I  will  give  you  an 
option  of  partnership  in  consideration  of  your  extending  the 
time  for  payment  and  postponing  the  exercise  of  your  rights  as 
mortgagees  "  ;  and  those  terms  were  accepted.  The  effect  of 
the  older  reported  cases  is  that  a  contemporaneous  fetter  on 
the  right  to  redeem  is  bad,  but  that  a  subsequent  agreement 
for  an  option  to  purchase  is  good.  There  was  no  bargain  for  a 
new  mortgage  or  new  loan  in  July,  1898 ;  what  took  place  was 

(1)  (1882)  20  Ch.  D.  724,  729.  (2)  (1863)  32  L.  J.  (Ch.)  648. 
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O.A.      a  bargain  on  the  top  of  an  existing  loan.    The  reasons  why 
1901       there  was  no  clog  on  the  equity  are  :  (1.)  Because  the  option  to 
Lisle      enter  into  partnership  only  existed  while  the  mortgage  was 
Reeve.  irredeemable  condition — for  no  equity  of  redemption 

  had  then  arisen  or  was  in  existence :   Santley  v.  Wilde.  (1) 

(2.)  Because,  even  if  the  equity  of  redemption  was  operative 
during  the  five  years,  what  was  agreed  upon  would  not  prevent 
the  mortgagor  from  redeeming.  He  may  redeem,  and  he  gets 
his  property  back ;  but  hei  is  personally  liable  to  enter  into  a 
partnership,  and  by  the  partnership  agreement  the  property 
becomes  part  of  the  partnership  assets.  This  being  a  contract 
for  partnership  does  not  operate  in  rem  but  only  in  personam, 
and  if  the  mortgagor  will  not  put  his  property  into  partnership 
the  mortgagees  cannot  have  specific  performance,  and  are  only 
entitled  to  damages.  There  is  no  specific  performance  of  an 
agreement  to  enter  into  partnership. 

By  July  9,  1898,  the  original  option  had  gone,  and  nothing 
remained  but  the  relation  of  mortgagor  and  mortgagees.  Then 
came  a  new  contract — not  a  new  mortgage  or  a  new  bargain  of 
loan — that  five  years'  further  time  should  be  given  with  a  new 
option  of  partnership. 

The  doctrine  as  to  clogging  the  equity  has  within  recent 
years  been  transformed — if  that  word  is  applicable  where  the 
effect  of  the  decisions  is  to  cause  the  doctrine,  in  cases  where 
no  separate  equitable  ground  assists  the  mortgagor,  to  dis- 
appear. The  old  cases  were  supposed  to  have  established  : 
(1.)  That  the  mortgagee  was  not  entitled  to  bargain  for  any 
collateral  advantage  ;  that  was  demolished  by  Biggs  v.  Hoddi- 
nott.  (2)  (2.)  That  to  make  the  mortgaged  property  irredeem- 
able prior  to  the  end  of  a  fixed  term  of  years  was  illegal. 
Teevan  v.  Smith  (3)  and  other  cases  have  disposed  of  that 
erroneous  idea.  (3.)  That  when  the  equity  of  redemption  does 
arise  or  come  into  existence,  the  mortgagor  camaot  by  any 
bargain  contemporaneous  with  the  mortgage  be  prevented  from 
getting  back  his  property  unaltered  and  unfettered.  For  the 
purpose  of  a  clog  the  equity  is  the  right  to  get  back  the 

(1)  [1899]  2  Ch.  474.  (2)  [1898]  2  Ch.  307. 

(3)  20  Ch.  D.  724,  729. 
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property  on  the  payment  of  SO  much  money.  There  cannot  be  C.  A. 
a  clog  till  this  right  arises :  Santleij  v.  Wilde.  (1)  A  bargain  1901 
altering  the  nature  of  the  transaction  upon  an  event  happening 
in  the  meantime  is  perfectly  valid.  A  mortgage  in  which  a 
time  is  fixed  for  redemption  does  not,  by  the  rules  of  equity, 
become  redeemable  in  this  sense  until  that  time  has  arrived  : 
Fisher  on  Mortgages,  5th  ed.  p.  668 ;  Brown  v.  Cole.  (2) 

[Buckley  J.  referred  to  Bovill  v.  Endle.  (3)] 

•The  period  for  payment  allowed  by  the  mortgage  may  be 
altered  by  a  deed  of  covenant  so  as  to  postpone  the  time  for 
payment  and  the  right  to  foreclose  or  sell  till  the  death  of  the 
mortgagor  :  Burrowes  v.  Molloy.  (4)  If  there  was  no  right  to 
foreclose,  there  would  be  no  right  to  redeem  in  the  absence  of 
express  stipulation  for  such  a  right.  The  contract  may  be  such 
that  the  equity  of  redemption  shall  not  arise  until  after  the 
expiration  of  the  whole  of  the  mortgagor's  term — which  means 
that  it  shall  never  arise.  Byrne  J.  so  described  the  mortgage 
in  Santley  v.  Wilde  (5)  ;  and  in  Bice  v.  Noakes  d  Co.  (6) 
Cozens-Hardy  J.  said  that  in  Santley  v.  Wilde  (5)  the:  proviso 
for  redemption  was  nugatory.  In  other  words,  it  was  an 
irredeemable  mortgage. 

In  Bice  v.  Noakes  d  Co.  (6)  the  mortgagor  succeeded  because 
the  mortgagees  were  attempting  to  retain  after  redemption 
something  which  was  more  than  a  mere  collateral  advantage. 

If  there  is  anything  in  Bojiham  v.  Newcomh  (7)  inconsistent 
with  the  other  cases  cited,  that  case  cannot  be  relied  on  by 
the  defendant ;  but  the  decision  seems  to  be  in  the  plaintiffs' 
favour. 

[Buckley  J.  It  seems  to  mean  that  the  transaction  was 
not  "  once  a  mortgage."] 

What  is  complained  of  here  can  only  be  put  in  force  at  a 
time  when  there  is  no  equity  of  redemption. 

The  decision  of  the  Court  of  Appeal  in  Santley  v.  Wilde  (1)  has 
been  much  misunderstood.    A  mortgage  may  be  irredeemable 

(1)  [1899]  2  Ch.  474.  (6)  [1900]  1   Ch.  213,  218 ;  on 

(2)  (1845)  14  Sim.  427.  appeal  [1900]  2  Ch.  445. 

(3)  [1896]  1  Ch.  648.  (7)  (1681)  1  Vern.  7 ;   (1683)  1 

(4)  (1845)  2  J.  &  Lat.  521.  Yern.  214;  (1684)  1  Yern.  232. 

(5)  [1899]  1  Ch.  747,  761. 
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C.A.  although,  in  a  sense,  there  is  an  equity  of  redemption,  e.g., 
1901  a  mortgage  of  an  annuity  to  secure  an  annuity.  Santley  v. 
Lisle  WUclc  (1)  means  that  when  you  have  security  for  a  contract 
ReeVe.  extending  over  the  v^^hole  Hfe  of  the  property,  there  is  not  a 
clog  merely,  because  you  can  never  say,  Here  is  your  money ; 
give  me  back  my  property." 

The  Statute  of  Limitations  would  run  from  the  mortgage  of 
1896,  and  in  1898  the  defendant  sold  to  the  plaintiffs  a  right  to 
part  of  his  property  on  certain  terms  including  forbearance  by 
them  and  the  release  of  the  mortgage  debt.  Is  there  any 
objection  because  what  is  sold  is  an  option  to  become  a  partner 
and  that  the  consideration  is  the  continuation  of  an  existing 
loan  on  mortgage  ?  Certainly,  if  the  relation  of  mortgagor 
and  mortgagee  is  ended,  there  is  no  clog. 

In  no  reported  case  has  there  been  held  to  be  a  clog  where 
there  was  no  equity  to  say,  Take  your  money  and  give  me 
the  property." 

The  provision  as  to  partnership  indirectly  facilitates  redemp- 
tion, for  if  it  is  a  transaction  of  mortgage  the  defendant  has 
the  right  to  have  his  property  back,  and  if  he  does  not  fulfil 
his  agreement  the  plaintiffs  are  entitled  to  damages.  The 
case  may  be  put  as  one  of  conditional  sale.  An  agreement 
made,  upon  an  advance  of  money,  to  convey  property,  and 
containing  a  power  of  redemption  within  a  given  time,  and 
providing  that  in  default  the  sale  is  to  be  absolute,  is  a 
conditional  sale  and  not  a  mortgage :  Perry  v.  Meddowcroft.  (2) 

H.  Terrell,  Q.C.,  and  Martelli,  for  the  defendant.  If  there 
is  a  clog  on  the  equity,  it  is  immaterial  that  it  is  created  by  a 
separate  instrument,  provided  it  is  part  of  the  same  transaction. 
If  the  original  term  giving  an  option  was  invalid,  the  new 
agreement  for  an  option  was  invalid. 

If  a  mortgage  is  made  redeemable  at  a  certain  day,  a  stipula- 
tion that  if  the  mortgage  money  is  not  then  paid  the  mortgagee 
may,  by  paying  a  further  sum,  turn  his  mortgage  into  an 
absolute  purchase  cannot  be  enforced  so  as  to  bar  redemption : 
Price  V.  Perrie  (3) ;  Willett  v.  Winnell  (4) ;  In  re  Edwards' 


(1)  [1899]  1  Ch.  747,  7G1. 

(2)  (1841)  4  Beav.  197. 


(3)  (1702)  Freem.  Ch.  258. 

(4)  (1687)  1  Yern.  488. 
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Estate  (1)  ;  Jennings  v.  Ward.  (2)    The  judgments  do  not      C.  A. 
distinguish  between  a  right  to  purchase  before  and  a  right  to  1901 
purchase  after  the  equity  of  redemption  attaches.    The  law  lisi.e 
will  not  allow  a  contemporaneous  instrument  to  turn  a  mort-  i>eeye. 

gage  into  what  is  in  effect  a  foreclosure  decree,  whether  the   

instrument  is  executed  before  or  after  the  period  for  redemption 
has  arrived.  The  present  case  is  not  inconsistent  w^ith  Santley 
Y.  Wilde  (3),  and  it  is  within  the  broad  principle  long  since  laid 
down,  and  emphasized  by  Bice  v.  NoaJces  d  Co.  (4),  that  what 
is  once  a  mortgage  is  always  a  mortgage. 

The  transaction  must  be  looked  at  as  a  whole  in  order 
to  see  whether  it  was  a  mortgage  transaction  or  not :  Salt  v. 
Marquess  of  Northampton.  (5)  This  was  all  one  transaction, 
and  constituted  a  mortgage.  It  was  not  a  merely  personal 
contract.  At  all  events,  in  respect  of  the  wharves  it  gave  a 
right  in  rem. 

This  was  a  collateral  agreement  which  deprived  the  mort- 
gagor of  his  equity  of  redemption.  The  fact  that  the  option 
is  to  be  exercised  before  the  period  fixed  for  redemption  is 
immaterial.  It  would  admittedly  be  invalid  if  it  came  into 
operation  after  that  time,  because  it  would  prevent  the  mort- 
gagor from  redeeming  at  the  date  fixed  or  within  the  time 
allowed  by  equity,  and  an  option  to  be  exercised  before  that 
time  has  precisely  the  same  effect.  The  right  of  redemption 
exists  from  the  moment  when  the  mortgage  was  made.  The 
security  is  redeemable  on  payment  of  the  debt,  and  the  right 
to  redeem  is  not  a  personal  right,  but  an  equitable  estate  or 
interest  in  the  property  mortgaged  :  Broivn  v.  Cole  (6) ;  Bur- 
roives  V.  Molloy.  (7)  Before  the  time  limited  for  payment  the 
relation  of  mortgagor  and  mortgagee  cannot  be  disturbed  : 
Bovill  V.  Endle.  (8)  There  cannot  be  a  series  of  deeds  which 
at  the  option  of  either  party  may  constitute  either  a  purchase 
or  a  mortgage  :  Hoioard  v.  Harris  (9) ;  Ashburner  on  Mortgages, 

(1)  (1861)  11  Ir.  Ch.  Eep.  367.  (6)  U  Sim.  427. 

(2)  (1705)  2  Vera.  520.  (7)  2  J.  &  Lat.  521. 

<5)  [1899]  1  Ch.  747.  (8)  [1896]  1  Ch.  648,  651. 

(4)  [1900]  1  Ch.  213 ;  on  appeal        (9)  (1683)  W.  &:  T.  7th  ed.  vol.  ii- 
[1900]  2  Ch.  445.  p.  11 ;  1  Yern.  190, 

(5)  [1892]  A.  C.  1. 
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O.A.      p.  272,  par.  4.     No  irredeemable  interest  was  created  in 
1901       Santley  v.  Wilde.  (1)    Such  a  contract  as  this  cannot  be  the 
Lisle      foundation  of  a  claim  for  damages  :  Sa?itley  v.  Wilde.  (2) 
Ceeve  course  of  the  trial  the  defendant's  counsel  withdrew 

  the  charge  of  oppression  and  unfairness,  and  admitted  that 

the  agreement  of  July  9,  1898,  was  a  fair  one.] 

Asthury,  Q.G.y  in  reply.  There  is  no  rule  that  a  mortgagor 
is  entitled  to  get  back  exactly  what  he  mortgaged ;  the  security 
may  be  of  a  wasting  nature. 

[Buckley  J.  But  the  change  in  that  case  is  not  caused  by 
the  act  of  the  parties.] 

There  is  no  right  of  redemption  in  an  ordinary  mortgage 
before  the  time  fixed.  At  law  the  property  belongs  to  the 
mortgagee  subject  to  defeasance.  Equity  has  nothing  to  do 
with  it  till  the  end  of  the  six  months,  when  the  legal  right 
arises  which  equity  extends.  An  ordinary  mortgage  is  a  con- 
ditional sale  for  the  first  six  months,  and  the  rule  as  to  clogging 
the  equity  of  redemption  does  not  apply.  It  does  not  apply  if 
there  is  any  doubt  whether  the  transaction  is  a  mortgage. 
The  doctrine  of  "  Once  a  mortgage  always  a  mortgage  "  depends 
upon  the  transaction  being  a  mortgage  ab  initio.  Here  it 
depended  upon  a  subsequent  condition  whether  the  transaction 
ever  became  a  mortgage  or  not.  There  is  no  rule  against 
inserting  a  condition  subsequent  in  a  proviso  for  redemption. 
A  contractual  right  to  redeem  is  not  the  same  as  an  equity  of 
redemption.  This  contract  provides  that  in  a  certain  event  the 
transaction  shall  not  be  a  mortgage.  It  states  that  the  security 
is  of  a  fluctuating  character.  This  never  was  a  mortgage, 
and  there  never  has  been  any  right  to  redeem. 

Cur,  adv.  vuU. 

1900.  Nov.  29.  Buckley  J.,  after  stating  the  facts  in  sub- 
stance as  above,  continued  : — The  question  I  have  to  determine 
is,  what  is  the  true  effect  of  the  agreement  of  July  9,  1898. 

The  plaintiffs  contend  that  no  question  as  to  a  clog  on  the 
equity  of  redemption  arises,  because  the  transaction  of  July  9, 


(1)  [1899]  2  Ch.  474. 


(2)  [1899]  1  Ch.  747. 
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1898,  was  not  a  mortgage  transaction  at  all.    They  say  that      C.  A. 
at  the  date  of  the  execution  of  the  agreement  of  July  9,  1898,  1901 
there  existed  certain  securities  in  respect  of  which  the  plaintiffs  lislk, 
and  defendant  stood  towards  each  other  in  the  relation  of  j>eeve 
mortgagees  and  mortgagor,  that  mortgagee  and  mortgagor  may    ^^"^  ; 

by  any  arrangement  made  after  the  execution  of  the  mortgage   

enter  into  any  arrangement  as  to  the  equity  of  redemption 
which  they  think  proper  {Gossip  v.  Wright  (1)),  and  that  the 
arrangement  of  July  9,  1898,  was  of  that  character. 

They  contend  that  the  real  question  for  consideration  is 
whether  the  transaction  was,  in  the  events  which  happened,  a 
conditional  sale,  which  by  the  performance  of  the  condition 
became  a  sale,  or  was  a  mortgage.  They  contend  that  it  was 
the  former. 

The  proposition,  broadly  stated,  which  the  plaintiffs  put 
forward  is — that  if  a  contract,  as  to  which  a  question  arises  / 
whether  it  is  a  mortgage  or  not,  includes  a  condition  subsequent 
which  is  to  be  satisfied,  if  at  all,  before  the  right  of  redemption 
arises  at  law,  and  upon  whose  satisfaction  there  is  never  to  be 
any  right  to  redeem  at  law,  then  the  transaction  is  in  fact  a 
conditional  sale,  and  there  is  no  equity  of  redemption  which 
can  be  clogged,  because  there  was  in  the  events  which  happened 
never  any  right  to  redeem  at  law.  They  say  that  it  is  only 
upon  default  of  satisfaction  of  the  condition  within  the  time 
that  the  transaction  becomes  a  mortgage  transaction.  In  other 
words,  that  if  the  condition  is  satisfied,  then  the  instrument  is 
never  "  once  a  mortgage "  for  the  purposes  of  the  maxim, 

Once  a  mortgage  always  a  mortgage." 

The  operation  of  the  agreement  of  July  9,  1898,  seems  to  me 
to  have  been  this — the  plaintiffs  were  then  the  holders  of  the 
statutory  mortgage  of  July  4,  1896,  upon  the  Noj-folk,  and 
the  second  mortgage  of  June  27,  1898,  upon  the  wharves. 
Those  stood  as  security  respectively  for  5000Z.  and  for  2000/., 
part  of  the  5000Z.,  moneys  lent  by  the  plaintiffs  to  the  defend- 
ant. For  repayment  of  those  moneys  the  plaintiffs  gave  time 
until  July  9,  1903,  and  until  that  date  arrived  there  could  be 
no  default  by  the  defendant  in  payment  of  the  money  at  the 

(1)  32  L.  J.  (Ch.)  648. 
Vol.  J,  1902.  F  1 
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C.A.  time  fixed  by  the  contract.  In  other  words,  there  could  not 
1901  until  July  9,  1903,  arise  in  the  plaintiffs,  if  the  transaction  was 
Lisle  a  mortgage,  an  absolute  right  to  the  property  at  law,  or  any 
Reeve,  right  in  the  defendant  subsequently  to  redeem  in  equity.  If 
5u^ki^j.    ^iii^iiig        currency  of  this  period  of  five  years,  i.e.,  before 

  July  9,  1903,  the  plaintiffs  did  (as  in  fact  they  did  in  February, 

1900)  elect  to  enter  into  partnership  with  the  defendant,  then 
the  debt  of  5000Z.  and  interest  was  to  cease  to  exist,  and  the 
properties  mortgaged  and  other  properties  were  to  become 
assets  of  a  partnership  in  which  the  plaintiffs  and  defendant 
were  to  be  interested  in  equal  shares.  The  substance  of  this 
is  that  in  this  event  the  plaintiffs  by  becoming  partners  were  to 
become  purchasers  from  the  defendant  of  one-half  of  the  pro- 
perties included  in  the  mortgages,  and  the  purchase-money 
was  to  be  the  5000Z.  and  interest.  If  they  availed  them- 
selves of  this  option  there  could  be  no  right  to  redeem  at 
law,  for  no  right  of  redemption  arises  till  1903,  and  before 
that  time  arrives,  the  condition  being  satisfied,  the  purchase 
has  taken  effect.  The  question  is  whether  such  a  condition 
is  valid. 

Now,  the  plaintiffs  argued  that  the  transaction  of  1898  could 
not  be  a  transaction  between  mortgagor  and  mortgagee,  for 
that  the  loan  of  5000Z.  was  not  then  made,  but  had  been  made 
long  previously,  and  the  bargain  was  only  one  for  giving  time 
for  the  payment  of  an  existing  loan.  I  do  not  accede  to  this 
argument.  I  think  that  the  same  principles  must  apply  where 
an  existing  mortgage  is  used  as  security  for  new  terms  of  a 
bargain  of  loan  as  where  a  mortgage  is  then  executed  for  the 
first  time.  But  then  the  plaintiffs  say — assume  that  this  was 
a  mortgage  transaction,  still  it  was  subject  to  a  condition,  and 
it  is  valid  in  a  mortgage  transaction  to  introduce  a  condition 
subsequent  to  be  satisfied,  if  at  all,  before  the  time  arrives  at 
which  the  estate  becomes  absolute  at  law,  and  which,  if 
satisfied,  makes  the  transaction  a  sale  and  not  a  mortgage,  and 
that  this  is  a  case  of  that  sort. 

[In  that  which  follows  I  am  not  addressing  myself  to  the 
case  of  a  mere  equitable  charge  where  the  right  of  redemption 
is  equitable  from  the  first,  but  to  the  case  of  a  legal  mortgage 
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(which  this  is)  with  a  legal  right  to  redeem  at  a  defined  c.A. 
time.  (1)]  1^ 
Now,  an  equity  of  redemption  is  a  right  upon  equitable  lisi.e 
terms  to  redeem  after  the  legal  time  for  redemption  has  p^^^^;.^ 
expired,  and  after  the  estate  has  become  absolute  at  law.    An  ^ 

equity  of  redemption  is  an  equitable  right  additional  to  and   

superimposed  upon  the  legal  right  to  redeem.  When  the 
estate  has  become  absolute  at  law  equity  intervenes,  and  says 
that  even  then  the  estate  which  has  become  absolute  at  law  is 
meant  to  be,  and  ought  to  be  treated  as  being,  a  security  only. 
If,  however,  there  is  no  legal  right  of  redemption,  there  is  no 
right  which  equity  can  extend.  In  other  words,  an  equity  of 
redemption  can  never  exist  unless  there  exists  a  legal  right  of 
redemption. 

To  ascertain,  therefore,  whether  there  is  an  equity  of  redemp- 
tion, the  first  step  is  to  ascertain  whether  according  to  the 
contract,  and  having  regard  to  all  the  terms  of  the  contract, 
there  is  a  legal  right  of  redemption.  If  there  is  not,  then  the 
transaction  is  not  a  mortgage  for  the  purpose  of  the  maxim, 

Once  a  mortgage  always  a  mortgage." 

It  seems  to  me  that  the  terms  of  the  contract  as  to  a  legal 
right  of  redemption  may  include  a  condition  subsequent  so 
expressed  as  that,  if  the  condition  is  satisfied  before  the  date 
for  legal  redemption  arrives,  there  shall  be  no  right  of  redemption 
at  law. 

Thus,  suppose  that  A.  lends  lOOOZ.  to  B.  upon  a  covenant  by 
B.  for  repayment  with  interest  at  5  per  cent,  at  the  expiration 
of  six  months,  with  an  agreement  that  if  A.  at  any  time  within 
three  months  elects  to  purchase  Blackacre  for  lOOOZ.  and 
interest  to  date,  then  A.  shall  be  entitled  to  become  such  pur- 
chaser, and  the  loan  and  interest  shall  be  set  off  against  the 
purchase-money,  but  that  in  default  of  such  notice  A.  shall  be 
entitled  to  a  charge  on  Blackacre  for  the  loan  and  interest,  and 
B.  will  on  demand  execute  to  him  a  legal  mortgage  with  a 
proviso  for  redemption  on  payment  of  the  loan  and  interest  at 
the  expiration  of  the  six  months.     Then  suppose  that  A. 

(1)  The  words  in  square  brackets  were  added  by  Buckley  J.  in  revising  the 
print  of  this  judgment. 
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0.  A.      within  the  three  months  gives  the  notice.    In  such  a  case,  by 
1901      the  terms  of  the  bargain,  there  never  has  arisen  in  B.,  according 
Lisle      to  the  stipulations  of  the  contract,  any  legal  right  to  redeem. 
Reeve.     because  before  the  end  of  the  six  months  the  estate  has  by 
purchase  become  the  property  of  A.,  and  the  debt  has  been 
extinguished. 

Then  suppose  the  transaction  takes  the  form  of  an  ordinary 
mortgage  by  covenant  for  payment  at  the  expiration  of  six 
months,  and  a  conveyance  subject  to  a  proviso  for  redemption 
at  the  end  of  the  six  months,  but  with  a  stipulation  that  if  A.  at 
any  time  within  the  six  months  elects  to  purchase  as  above  he 
shall  be  entitled  to  do  so,  and  the  debt  shall  be  set  off  against 
the  purchase-money.  I  do  not  see  that  this  differs  from  the 
former  case.  In  this  latter  case,  again,  no  right  of  redemption 
ever  arises  under  the  contract.  There  is  nothing  to  which 
equity  can  add  a  larger  right  of  redemption. 

The  case  seems  to  me  to  differ  totally  from  a  case  in  which 
the  bargain  is  that  if  B.  does  not  redeem  at  the  end  of  six 
months  he  shall  not  redeem  at  all.  In  that  case  there  is  a 
legal  right  of  redemption,  and  equity  will  not  suffer  a  contract 
which  provides  that  the  legal  right  shall  be  exercised  according 
to  its  terms  or  not  at  all.  But  a  contract  which  is  that  in  a 
certain  event  there  shall  be  no  right  to  redeem  at  law  seems 
to  me  to  be  good.    It  is  a  conditional  sale. 

It  seems  to  me,  therefore,  that  the  proposition  is  well 
founded  that  if,  by  a  condition  subsequent  contained  in  the 
instrument  and  which  is  to  be  performed  at  a  time  before  the 
legal  right  of  redemption  arises,  the  lender  may  at  his  option 
become,  and  does  by  exercise  of  the  option  become,  purchaser, 
so  that  the  date  for  redemption  at  law  never  arrives,  then 
there  is  no  legal,  and  consequently  no  equitable,  right  of  redemp- 
tion. In  such  case  the  transaction  is  valid  as  a  conditional  sale, 
and  the  doctrine  of  clogging  the  equity  of  redemption  can  have 
no  operation. 

Now  that,  as  it  seems  to  me,  is  the  present  case.  The 
defendant,  according  to  the  terms  of  the  bargain,  could  never 
have  redeemed  adversely  to  the  plaintiffs  before  1903.  In 
1900  the  plaintiffs  availed  themselves  of  an  option  by  which 
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they  became  in  substance  purchasers  of  half  the  property  C.A. 
included  in  the  security  upon  the  terms  that  the  debt  should  I90i 
be  released.    It  seems  to  me  that  this  is  valid  as  a  conditional  lisi.e 
sale.    Under  these  circumstances  the  question  of  clogging  the  jjeeVe 
equity  of  redemption  does  not  arise. 

What,  then,  is  the  relief  to  which  the  plaintiffs  are  entitled  ? 
They  stand,  in  my  judgment,  in  the  position  of  purchasers  who 
have  paid  their  purchase-money  and  whose  vendor  refuses  to  con- 
vey. The  effect  of  his  refusal  was  not  to  remit  the  parties  to  the 
position  in  which  they  would  have  stood  if  the  option  had  never 
been  exercised,  so  that  the  plaintiffs  reverted  to  the  position  of 
lenders  of  a  loan  not  to  be  paid  off  or  called  in  till  1903,  with 
rights  of  foreclosure  and  redemption  to  arise  at  that  date,  nor 
to  give  the  plaintiffs  a  present  right  of  foreclosure,  nor  the 
defendant  a  present  right  of  redemption,  but  was  to  give  to  the 
plaintiffs  the  rights  of  purchasers  who  have  paid  their  purchase- 
money  and  whose  vendor  refuses  to  convey.  Their  right  is, 
I  think,  to  repayment  of  the  purchase-money  and  damages 
for  breach  of  the  contract.  The  purchase-money  is  5000Z. 
with  interest  at  5  per  cent. ;  but  there  ought  not  to  be  added  to 
this  amount  six  months'  interest  in  lieu  of  notice  or  mort- 
gagees' costs — for  the  right  of  the  plaintiffs  is  not  as  mortgagees, 
but  as  purchasers. 

The  defendant  delivered  his  defence  on  May  17,  1900,  and 
by  paragraph  4  pleads  that  he  brings  51251.  into  court  in 
satisfaction.  All  interest  on  the  5000Z.  has  been  paid  to 
December  31,  1899.  This  5125Z.,  therefore,  was  at  the  date  of 
the  payment  into  court  sufficient  to  answer  the  purchase- 
money  as  consisting  of  5000Z.  and  interest  from  December  31, 
1899.  The  plaintiffs  sue  for  specific  performance  or  damages. 
They  do  not  ask  for  specific  performance,  but  ask  for  damages. 
They  are  entitled,  I  think,  to  an  order  for  payment  out  of  court 
of  the  5125Z.,  and  an  inquiry  as  to  damages.  The  defendant  is, 
I  think,  entitled  to  an  order  for  reconveyance  of  the  properties 
comprised  in  the  statutory  mortgage  of  July  4,  1896,  and  in 
the  second  mortgage  of  the  wharves  of  June  27,  1898.  I 
say  nothing  about  the  mortgage  by  assignment  of  the  policy 
for  3000L — that  was  security  for  another  debt,  namely,  the 
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C.A.  guarantee  of  the  overdraft.  The  judgment,  therefore,  which 
1901  I  pronounce  is  a  declaration  that  upon  February  24,  1900, 
Lisle  plaintiffs  became  entitled  to  enter  into  partnership  with 

the  defendant  upon  the  terms  of  the  agreement  of  July  9, 1898, 
and  that  the  refusal  of  the  defendant  to  enter  into  that  partner- 
ship was  a  breach  of  the  agreement.  An  order  for  payment 
out  of  court  to  the  plaintiffs  of  the  sum  of  5125Z.  paid  intO' 
court  by  the  defendant.  An  inquiry  as  to  damages  sustained 
by  the  plaintiffs  by  breach  of  the  contract.  An  order  for 
reconveyance  by  the  plaintiffs  to  the  defendant  of  the  pro- 
perties comprised  in  the  mortgage  of  July  4,  1896,  of  the 
Norfolky  and  the  second  mortgage  of  June  27,  1898,  of  the 
wharves. 

It  remains  to  deal  with  the  costs  of  the  action.  The  whole 
question  between  the  parties  was  whether  the  plaintiffs  were 
right  in  suing  for  breach  of  the  contract  of  July  9,  1898,  or 
whether  the  defendant  was  right  in  saying  that  that  agreement 
was  not  binding  on  the  parties,  and  ought  to  be  delivered  up  to 
be  cancelled.  In  this  contest  the  plaintiffs  have  succeeded  and 
the  defendant  has  failed.  I  think  the  costs  must  follow  the 
event,  and  that  the  defendant  must  pay  the  costs  of  the  action 
and  counter-claim. 

F.  E. 
H.  C.  E. 

C.  A.         The  defendant  appealed.   The  appeal  came  on  for  hearing  on 
November  12,  1901. 

Warmington,  K.C.y  and  Martelliy  for  the  defendant. 
Asthury,  K.C.y  and  B.  J.  Parker,  for  the  plaintiffs. 

It  is  considered  unnecessary  to  report  the  arguments,  inas- 
much as  the  arguments  in  the  Court  below  are  fully  reported, 
and  the  decision  of  the  Court  of  Appeal  turned  upon  their  view 
of  the  facts. 

In  addition  to  the  cases  cited  in  the  Court  below,  the 
following  authorities  were  •  referred  to  :  Casborne  v.  Scarf e  (1)  ; 
Exton  V.  Greaves  (2) ;   Toomes  v.  Conset  (3)  ;   Bpurgeon  v. 

(1)  (1737)  1  Atk.  603.  (2)  (1682)  1  Vern.  138. 

(3)  (1745)  3  Atk.  261. 
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Collier  (1) ;  Seton  v.  Slade  (2) ;  Carritt  v.  Bradley  (3) ;  Bowen  c.  a. 
V.  Edwards,  (4)  i90i 

Lisle 

Vaughan  Williams  L.J.    The  long  and  interesting  dis- 

XVEEVE. 

cussion  to  which  we  have  listened  about  clogging  an  equity  of   

redemption  has  been  in  the  result  quite  useless,  because,  as  I 
understand  this  case,  it  turns  upon  a  question  of  fact,  or  rather 
upon  our  view  of  a  state  of  facts  which  in  substance  is  not 
in  dispute.  I  did  not  understand  the  defendant's  counsel  to 
dispute  that  it  is  competent  for  a  mortgagee  to  enter  into  an 
agreement  to  purchase  from  the  mortgagor  his  equity  of 
redemption.  The  only  objection  to  such  an  agreement  is,  that 
it  must  not  be  part  and  parcel  of  the  original  loan  or  mortgage 
bargain.  The  mortgagee  cannot,  at  the  moment  when  he  is 
lending  his  money  and  taking  his  security,  enter  into  an  agree- 
ment the  effect  of  which  would  be  that  the  mortgagor  should 
have  no  equity  of  redemption.  But  there  is  nothing  to  pre- 
vent that  being  done  by  an  agreement  which  in  substance  and 
in  fact  is  subsequent  to  and  independent  of  the  original 
bargain. 

In  the  present  case  it  was  certainly  held  by  Buckley  J.  that 
the  mortgage  transaction  of  June  27  and  the  agreement  of 
July  9,  under  which  the  option  was  given  to  the  mortgagees  to 
purchase  the  equity  of  redemption  by  entering  into  a  partner- 
ship with  the  mortgagor,  were  one  and  the  same  transaction. 
It  is  now,  however,  admitted  that  there  is  no  evidence  of  this 
except  the  documents  themselves ;  and  if  one  looks  at  the 
documents  there  is  nothing  in  them  to  shew  that  the  arrange- 
ment contained  in  the  agreement  of  July  9  was  contemplated 
by  or  was  part  and  parcel  of  the  mortgage  of  June  27.  I 
come,  therefore,  to  the  conclusion  that  this  finding  of  fact  by 
Buckley  J.  cannot  be  supported.  Indeed,  it  is  not  even  aUeged 
in  the  defendant's  pleadings  that  these  two  transactions  of 
June  27  and  July  9  were  part  and  parcel  of  one  transaction. 
Taking  it,  then,  that  these  two  transactions  were  really  separate 
and  independent,  what  is  the  objection  which  is  made  to  the 


(1)  (1758)  1  Eden,  55,  59.  (3)  [1901]  2  K.  B.  550. 

(2)  (1802)  7  Yes,  265, 273 ;  6  K.  K.  124.        (4)  (1661)  1  Rep.  Ch.  221. 
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agreement  of  July  9  ?  It  appears  to  me  that  nothing  can  be 
said  against  it  if  it  is  really  separate  from  and  independent  of 
the  mortgage  of  June  27.  The  agreement  of  July  9  was  an 
agreement  for  the  purchase  of  an  option  to  enter  into 
partnership,  and  to  buy  in  that  way  the  equity  of  redemption 
by  including  the  subject-matter  of  the  mortgage  in  the  property 
of  the  partnership  proposed  to  be  entered  into  between  the 
mortgagor  and  the  mortgagees. 

I  wish  to  add  that  I  do  not  quite  understand  some  observa- 
tions in  the  judgment  of  Buckley  J.  about  the  time  at  which  an 
equity  of  redemption  is,  if  I  may  so  say,  first  to  be  recognised. 
The  learned  judge  said :  "  Now  an  equity  of  redemption  is  a 
right  upon  equitable  terms  to  redeem  after  the  legal  time  for 
redemption  has  expired,  and  after  the  estate  has  become 
absolute  at  law.  An  equity  of  redemption  is  an  equitable  right 
additional  to  and  superimposed  upon  the  legal  right  to  redeem. 
When  the  estate  has  become  absolute  at  law  equity  intervenes, 
and  says  that  even  then  the  estate  which  has  become  absolute 
at  law  is  meant  to  be,  and  ought  to  be  treated  as  being,  a 
security  only.  If,  however,  there  is  no  legal  right  of  redemp- 
tion, there  is  no  right  which  equity  can  extend.  In  other 
words,  an  equity  of  redemption  can  never  exist  unless  there 
exists  a  legal  right  of  redemption..  To  ascertain,  therefore, 
whether  there  is  an  equity  of  redemption,  the  first  step  is,  to 
ascertain  whether,  according  to  the  contract,  and  having  regard 
to  all  the  terms  of  the  contract,  there  is  a  legal  right  of 
redemption.  If  there  is  not,  then  the  transaction  is  not  a 
mortgage  for  the  purpose  of  the  maxim  *  Once  a  mortgage 
always  a  mortgage.'  "  Speaking  for  myself,  I  must  say  that  I 
cannot  accept  that  proposition.  It  is  not  necessary  for  the 
present  purpose  to  go  further  into  this  matter.  But  I  think  it 
right  to  say  that  I  cannot  as  yet  agree  with  the  proposition  of 
law  there  laid  down,  and,  in  the  course  of  the  long  argument  we 
have  heard,  no  authority  which  supports  that  proposition  has 
been  cited  to  us. 


RoMER  L.J.  I  agree  in  thinking  that  this  appeal  should 
be  dismissed.    The  question  turns  entirely  upon  the  agree- 
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ment  of  July  9,  1898.  It  is  to  be  noticed  that  it  is  not  now  C.  A. 
even  alleged  that  that  agreement  was  unconscionable  or  unfair,  i90i 
and  the  sole  question  is  whether  there  is  any  principle  of  law  lisle 
which  prevents  it  from  being  enforceable  in  this  Court.  In 
my  opinion,  under  the  circumstances,  and  looking  at  the 
provisions  of  the  agreement,  there  is  no  rule  of  law  or 
equity  which  prevents  its  being  enforceable.  The  cases 
which  have  been  cited,  and  the  principles  which  have  been 
referred  to  about  clogging"  the  equity  of  redemption,  and 
the  maxim  "Once  a  mortgage  always  a  mortgage,"  have,  in 
my  opinion,  no  application  to  the  present  case.  What,  then, 
was  the  agreement  between  the  parties  ?  It  is  true  that 
they  occupied  the  position  of  mortgagor  and  mortgagee. 
But  that  of  itself  does  not  necessarily  render  unfair  or  im- 
peachable a  contract  bona  fide  made  between  them,  if  in  other 
respects  it  is  unobjectionable.  The  agreement  of  July  9, 
as  I  understand  its  terms,  amounts  to  this.  The  mortgagor 
was  carrying  on  a  business.  As  between  the  parties  to  the 
agreement,  there  is  given  to  the  mortgagees  an  option  of 
becoming  partners  with  the  mortgagor  in  the  business  within 
a  period  of  five  years  from  the  date  of  the  agreement.  If  the 
option  is  exercised  within  that  period,  the  mortgagees  are  then 
to  pay  a  sum  of  money  to  the  mortgagor  as  their  share  of  the 
capital  of  the  business,  and  that  sum  is  fixed  at  5000^.,  which 
was  the  amount  due  on  the  mortgage.  The  5000Z.  so  to  be 
brought  in  will,  if  it  is  brought  in  and  if  the  partnership  is 
established,  be  applied  in  discharging  the  mortgagor  from  his 
liability  under  the  mortgage.  The  agreement  further  provides 
that,  pending  the  exercise  of  the  option,  the  mortgagees  will 
not  call  in  the  mortgage  money.  Now,  admitting  that  that 
was  a  bona  fide  transaction,  and  not  merely  colourable  to 
prevept  the  mortgage  debt  from  being  paid  off  and  the 
mortgaged  property  redeemed  (and  there  is  nothing  in  the 
facts  to  justify  such  a  conclusion),  what  is  there  in  any  rule  of 
law  to  prevent  persons  who  occupied  such  a  position  from 
entering  into  such  a  contract  ?  In  my  opinion,  there  is 
nothing.  Putting  aside,  of  course,  the  provision  that  the 
mortgagees  shall  not  insist  upon  being  paid  the  mortgage  debt 
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during  the  fixed  period,  there  is  obviously  nothing  on  the  face 
of  the  agreement  against  which  a  word  can  be  said.  Is  such 
an  agreement  bad  because  the  mortgagee  contracts  that, 
pending  the  exercise  of  his  option  to  enter  into  partnership 
with  the  mortgagor,  the  mortgagee  will  not  call  in  his  money, 
or  that  that  forms  part  of  the  consideration  for  the  partnership 
agreement  ?  I  think  not.  "We  are  dealing  with  a  transaction 
which,  as  I  have  pointed  out,  is  not  impeached  as  being  in 
itself  unconscionable  or  unfair ;  and  it  seems  to  me  impossible 
to  say  that  there  is  any  rule  which  would  invalidate  this  agree- 
ment, honestly  come  to  and  on  the  face  of  it  fair.  On  this 
ground  I  think  the  appeal  should  be  dismissed. 

I  only  desire  to  add  that  it  must  not  be  understood  that,  in 
affirming  the  decision,  I  am  indorsing  everything  which  was 
said  by  the  learned  judge  in  the  Court  below. 

Cozens-Haedy  L.J.  I  agree.  I  desire  to  adopt  the 
language  of  Kindersley  V.-C.  in  Gossip  v.  Wright.  (1)  He 
said  (2) :  "  In  that  which  is  to  be  a  mortgage  transaction, 
that  is,  a  security,  the  Court  will  not  allow  the  right  of 
redemption  to  be  crippled  and  hampered  by  any  arrangement 
between  the  parties  at  the  time.  That  is  well  established  as 
a  general  rule.  I  need  not  say,  like  any  other  general  rule, 
that  even  that  broad  rule  is  liable  to  some  exceptions.  For 
example,  there  are  one  or  two  cases  of  this  sort ;  one  where 
the  object  of  the  transaction  was  not  merely  a  loan  of  money, 
but  one  party  meant  to  benefit  the  other.  It  was  a  sort  of 
settlement  between  relations ;  and  then  the  Court,  although 
it  did  cripple  the  right  of  redemption,  upheld  the  trans- 
action. However,  there  is  no  doubt  that  the  broad  rule 
is  this :  the  Court  will  not  allow  the  right  of  redemption 
in  any  way  to  be  hampered  or  crippled  in  that  which  the 
parties  intended  to  be  a  security,  either  by  any  contempora- 
neous instrument  with  the  deed  in  question,  or  by  anything 
which  this  Court  would  regard  as  a  simultaneous  arrangement 
or  part  of  the  same  transaction.  That  the  Court  will  allow 
the  parties  by  a  subsequent  arrangement  to  enter  into  a 

(1)  32  L.  J.  (Ch.)  648.  (2)  32  L.  J.  (Ch.)  653. 


0.  A. 
1901 
Lisle 

V.  . 

Eeeve. 
Eomer  L.J. 


1  Ch. 


CHANCEEY  DIVISION. 


75 


Cozens-Hardy 


transaction  by  which  the  mortgagor  sells  or  releases,  or      C.  a. 
conveys  or  gives  up  (call  it  what  you  will)  his  equity  of  looi 
redemption,  and  makes  the  estate  out  and  out  the  estate  of  lisle 
the  mortgag  ee,  is  clear.     Now,  applying  that  principle  to  the  ueeVe 
present  case,  and  in  the  absence  of  either  allegation  or 
evidence  that  the  two  deeds  of  June  and  July,  1898,  were  part  ^ 
of  the  same  transaction,  the  agreement  of  July  9,  as  it  seems 
to  me,  comes  simply  to  an  arrangement  between  a  mortgagor 
and  a  mortgagee  made  subsequent  to  the  mortgage,  that  the 
mortgagee  shall  have  an  option  to  purchase  the  equity  of 
redemption.    And,  so  far  as  I  know,  there  is  no  authority 
which  shews  that  there  is  any  objection  to  such  a  contract 
between  mortgagor  and  mortgagee,  not  as  part  of  the  original 
mortgage  transaction,  but  at  a  subsequent  time. 

This  being  so,  I  desire  only  to  say  for  myself  that  I  entirely 
adopt  the  expressions  of  my  brother  Vaughan  Williams  L.J., 
and  also  that,  subject  to  the  effect  of  any  further  argument 
which  Mr.  Parker,  whom  we  have  not  heard,  might  have 
adduced,  if  I  had  come  to  the  conclusion  that  the  two 
agreements  formed  really  one  transaction,  I  should  not  have 
been  able  to  adopt  the  conclusion  at  which  Buckley  J.  arrived. 

Solicitors  :  Gattarns  d  Be  Vesian  ;  Bowcliffes,  Bawle  <&  Co., 
for  Alfred  Appleby,  Newcastle'itpon-Tyne. 

W.  L.  0. 
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Will — Absolute  Gift — Property  or  Power — Qift  of  Income — Life  Tenant — 
Power  to  use  Capital  if  Income  not  "  sufficient " — Power  of  Appointment. 

Bequest  of  the  income  of  an  estate  to  testator's  wife  for  life  with  a 
direction  that  "  in  case  such  income  shall  not  be  sufficient  she  is  to  use 
such  portion  of"  the  capital  "as  she  may  deem  expedient."  On  wife's 
decease  "  what  is  left "  of  the  capital  to  be  divided  among  certain  residuary- 
legatees  : — 

ffeld,  that  the  wife  has  a  general  power  of  appointment  over  the  capital 
during  her  life. 

Be  Pedrotti's  Will,  (1859)  27  Beav.  583,  distinguished. 
"Whether  the  wife  can  appoint  by  will,  qusere. 

Oeiginating  Summons. 

By  his  will,  dated  July  9, 1898,  the  testator  Eichard  Eichards 
provided  as  follows :  "I  give  the  income  of  all  my  real  and 
personal  estate  and  effects  to  my  wife  Jane  Eichards  for  her 
life,  and  also  direct  that  in  case  such  income  shall  not  be 
sufficient  she  is  to  use  such  portion  of  my  said  real  and  per- 
sonal estate  as  she  may  deem  expedient.  I  direct  that  on  my 
said  wife's  decease  what  is  left  of  my  said  real  and  personal 
estate  and  effects  shall  be  divided  "  among  certain  residuary 
legatees. 

The  testator  died  on  August  12,  1900. 

This  summons  was  issued  to  determine  what  interest  (if 
any)  the  wife  took  in  the  capital  of  the  estate. 

Austen-Cartmelly  for  the  executor. 

Jenkins y  K.C.,  and  Ashton  Gross,  for  the  wife.  There  is  no 
absolute  gift  of  the  capital  to  the  wife,  but  she  has  a  general 
power  of  appointment  by  deed  or  will  exercisable  at  her  own 
discretion. 

W,  H.  Cozens-Hardy,  for  the  residuary  legatees.  The  wife 
is  only  entitled  to  use  so  much  of  the  capital  as  with  the 
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income  is  sufficient  to  afford  her  a  maintenance  suitable  to 
her  station  in  Hfe :  Be  Pedrotti's  Will.  (1) 

Faewell  J.  Unless  I  am  bound  by  Be  PedrotWs  Will  (1), 
I  have  no  doubt  that  the  wife  has  a  general  power  of  appoint- 
ment over  the  capital  during  her  life.  Now,  Be  Pedrotti's 
Will  (1)  is  distinguishable  on  the  following  grounds.  In  that 
case  the  words  following  the  bequest  of  income  to  the  life 
tenant  were  :  "  And  I  further  devise,  in  case  anything  should 
occur  that  her  income  is  not  sufficient,  she  shall  be  at  liberty  to 
go  to  the  principal."  In  the  present  case  they  are  :  "  And  also 
direct  that  in  case  such  income  shall  not  be  sufficient  she  is  to 
use  such  portion  of  my  said  real  and  personal  estate  as  she 
may  deem  expedient." 

In  neither  case  does  the  testator  define  the  limits  of  the 
ambiguous  word  "sufficient." 

In  Be  Pedrotti's  Will  (1)  Eomilly  M.E.  held  on  the  construc- 
tion of  that  particular  will  that  the  word  "sufficient"  meant 
in  effect  "  sufficient  for  the  widow's  wants,"  so  as  to  afford  her 
a  maintenance  suitable  to  her  station  in  life.  He  impliedly 
held  that  no  part  of  the  capital  was  given  to  her,  and  that  she 
had  no  general  power  of  appointment  such  as,  according  to 
the  report,  she  had  attempted  to  exercise.  The  ambiguity  of 
the  word  "  sufficient  "  is  the  real  distinction  between  that  case 
and  the  present.  It  may  either  mean  "  sufficient  for  her 
wants "  or  "  sufficient  for  her  desires."  In  Be  Pedrotti's 
Will  (1)  there  was  nothing  to  indicate  which  meaning  was 
intended,  and  the  more  limited  meaning  was  applied. 

In  the  present  case  the  wife  is  to  use  such  portion  of  the 
capital  "  as  she  may  deem  expedient,"  and  not  merely  such 
portion  as  may  be  sufficient  for  her  wants  or  maintenance, 
and  it  really  is  left  to  her  to  say  whether  the  income  is  sufficient 
or  not. 

The  words  "in  case  such  income  shall  not  be  sufficient," 
though  apparently  contingent,  are  not  really  so  in  this  will. 
They  are  merely  introductory  to  and  expressive  of  the  motive 
for  the  words  "  she  is  to  use  such  portion  of  my  said  real  and 

(1)  27  Beav.  583. 


FAR  WELL 
J. 

1901 

Richards, 
In  re. 

Uglow 

V. 

Richards. 


78 


CHANCEEY  DIVISION. 


[1902] 


J. 

1901 

ElCHABDS, 

In  re. 
Uglow 

V. 

ElCHAEDS. 


FAR  WELL  personal  estate  as  she  may  deem  expedient,"  and  the  whole 
clause  means  that  if  the  wife  deems  it  expedient  to  add  any- 
thing to  her  income  she  may  take  it  out  of  capital.  That  the 
words  "in  case  such  income  shall  not  be  sufficient"  are  not 
necessarily  contingent  may  be  illustrated  by  such  cases  as 
Greetham  v.  GoUon  (1),  where  a  charge  of  debts  upon  a  testator's 
real  estate,  "  in  case  his  personal  estate  shall  be  insufficient  for 
the  payment  of  his  debts,"  was  held  an  unconditional  charge. 
Of  course  this  is  only  an  illustration,  and  perhaps  not  very 
germane  to  the  present  case,  in  which  there  is  clearly  no  real 
contingency.  The  apparent  contingency  depends  simply  on 
the  will  of  the  wife,  and  not,  as  in  Be  Pedrotti's  Will  (2),  on 
the  occurrence  of  some  extraneous  event  not  indicated  by  the 
testator.  I  therefore  hold  that  the  wife  has  a  general  power  of 
appointment  over  the  capital  during  her  life ;  but  I  express  no 
opinion  on  the  question  whether  she  can  exercise  it  by  will. 
That  point  can  be  decided  when  it  arises. 


Solicitors :  Bohhins,  Billing  d  Co.,  for  Marrack,  N alder  d 
Hockin,  Truro ;  Kingsford^  Borman  d  Co.,  for  E.  Laurence 
CarlyoUj  Truro, 

(1)  (1865)  34  Beav.  615.  (2)  27  Beav.  583. 
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Practice  —  Company  —  Debentures  —  Registration  —  Extension  of  Time  — 
Protection  of  Creditors— Companies  Act,  1900  (63  &  64  Vict.  c.  48), 
ss.  14, 15. 

An  order  under  s.  15  of  the  Companies  Act,  1900,  extending  the  time 
for  registration  of  debentures  ought  to  contain  the  words :  "  but  that  this 
order  be  without  prejudice  to  the  rights  of  parties  acquired  prior  to  the 
time  when  such  debentures  shall  be  actually  registered." 

Motion  by  the  company  that  the  time  for  the  registration 
of  second  and  third  mortgage  debentures  might  be  extended, 
under  s.  15  of  the  Companies  Act,  1900,  until  one  calendar 
month  from  the  date  of  the  order  to  be  made  on  the  motion. 
Practically  the  whole  of  the  shares  and  debentures  of  the  com- 
pany, which  was  a  family  business,  belonged  to  a  few  persons, 
all  of  whom  supported  the  application;  the  company  was 
entirely  solvent ;  and  the  omission  to  register  the  debentures 
had  been  due  to  the  illness  of  one  of  the  directors. 

A,  L,  Ellis,  for  the  motion. 

Buckley  J.  made  an  order  extending  the  time  for  fourteen 
days,  subject  to  the  production  of  a  further  affidavit. 

On  October  29  the  matter  was  mentioned  again,  when  his 
Lordship  said  that  the  14th  section  of  the  Bills  of  Sale  Act, 
1878  (41  &  42  Vict.  c.  31),  was  in  pari  materiEl.  with  s.  15  of  the 
Companies  Act,  1900,  and  that  orders  for  extension  of  time 
under  the  latter  section  ought  to  be  made  in  the  same  form 
as  those  under  the  former,  namely,  without  prejudice  to  the 
rights  of  creditors  acquired  before  actual  registration. 

A.  L.  Ellis  submitted  that,  if  there  had  been  an  accidental 
omission  to  register,  the  applicants  were  by  the  language  of 
s,  15  entitled  to  an  extension  notwithstanding  the  creditors ; 
the  object  was  that  the  debenture-holders  should  not  be  pre- 
judiced by  the  slip ;  and  the  Bills  of  Sale  Act  did  not  apply  to 
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investments  in  the  nature  of  debentures.  But,  in  the  pecuhar 
circumstances  of  this  company,  he  was  not  concerned  to  argue 
against  the  proposed  addition  to  the  order. 

Buckley  J.  Sect.  14  of  the  Bills  of  Sale  Act,  1878,  contains 
a  clause  enabling  a  judge  to  extend  the  time  for  registration  of 
a  bill  of  sale  where  there  has  been  accidental  omission  to 
register  within  due  time.  It  is  the  practice  in  judges'  chambers 
in  making  orders  under  this  section  to  introduce  the  words : 

but  that  this  order  be  without  prejudice  to  the  rights  of 
parties  acquired  prior  to  the  time  when  the  bill  of  sale  is 
actually  registered  "  ;  and  these  orders  are  made  readily  upon 
proper  evidence  of  accident  or  inadvertence  for  the  reason  that 
by  the  insertion  of  these  words  the  rights  of  absent  parties  are 
not  affected.  The  application  before  me  on  Friday  last  was 
made  under  s.  15  of  the  Companies  Act,  1900,  which  is  a  pro- 
vision of  similar  import  to  s.  14  of  the  Act  of  1878,  although 
the  language  is  wider.  The  words  in  s.  14  of  the  Bills  of  Sale 
Act  are :  "  Any  judge  of  the  High  Court  of  Justice  on  being 
satisfied  that  the  omission  to  register  a  bill  of  sale  or  an 
affidavit  of  renewal  thereof  within  the  time  prescribed  by  this 
Act,  or  the  omission  or  misstatement  of  the  name,  residence,  or 
occupation  of  any  person,  was  accidental  or  due  to  inadvertence, 
may  in  his  discretion  order  such  omission  or  misstatement  to 
be  rectified  by  the  insertion  in  the  register  of  the  true  name, 
residence,  or  occupation,  or  by  extending  the  time  for  such 
registration  on  such  terms  and  conditions  (if  any)  as  to 
security,  notice  by  advertisement  or  otherwise,  or  as  to  any 
other  matter,  as  he  thinks  fit  to  direct."  Sect.  15  of  the  Com- 
panies Act,  1900,  is :  "A  judge  of  the  High  Court,  on  being 
satisfied  that  the  omission  to  register  a  mortgage  or  charge 
within  the  time  required  by  this  Act,  or  the  omission  or  mis- 
statement of  any  particular  with  respect  to  any  such  mortgage 
or  charge,  was  accidental,  or  due  to  inadvertence  or  to  some 
other  sufficient  cause,  or  is  not  of  a  nature  to  prejudice  the 
position  of  creditors  or  shareholders  of  the  company,  or  that  on 
other  grounds  it  is  just  and  equitable  to  grant  relief  may,  on 
the  application  of  the  company  or  any  person  interested,  and 
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on  such  terms  and  conditions  as  seem  to  the  judge  just  and  Buckley 
expedient,  order  that  the  time  for  registration  be  extended, 
or,  as  the  case  may  be,  that  the  omission  or  misstatement  be 
rectified."  The  language  of  the  latter  section  is  larger  than 
that  of  the  former,  but  I  do  not  see  that  the  variance  makes 
any  difference  to  the  point  with  which  I  have  to  deal.  Under 
s.  14  of  the  Companies  Act,  1900,  a  security  if  not  registered 
within  a  given  time  is  void  as  against  the  liquidator  and  any 
creditor  of  the  company.  These  applications  are  made  without 
serving  the  creditors,  and  the  orders  ought  to  be  drawn  so  as 
to  save  the  rights  of  persons  who  have  become  creditors  of  the 
company  before  registration  is  effected,  just  as  in  the  case  of 
bills  of  sale.  I  therefore  direct  that  there  be  added  to  the 
order  the  words  :  "  but  that  this  order  be  without  prejudice  to 
the  rights  of  parties  acquired  prior  to  the  time  when  the 
debentures  shall  be  actually  registered";  and  I  intimate  my 
opinion  that  these  words  ought  to  be  added  in  every  case, 
unless  there  is  some  good  ground  to  the  contrary — e.g.,  in 
cases  in  which  the  order  could  not  prejudice  the  rights  of 
any  creditors. 


Solicitor  :  L.  W.  Byrne ^  for  G.  N.  Joplin,  Liverpool. 

H.  C.  E. 
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[1901    D.  974.] 


Husband  and  Wife- — Settlement — Construction — After-acqidred  Property — 
Covenant  — "  During  the  Marriage  " —  Judicial  Separation  —  Pro'perty 
acquired  during  Separation — Matrimonial  Causes  Acty  1857  (20  &  21  Vict., 
c.  85),  s.  26— Matrimonial  Causes  Act,  1858  (21  &  22  Vict.  c.  108),  s.  8. 

A  marriage  settlement  contained  a  covenant  to  settle  all  property  to* 
which  the  wife  or  her  husband  in  her  right  should,  during  the  saidj 
intended  marriage,  become  beneficially  entitled  in  possession  or  reversion. 
A  judicial  separation  was  subsequently  decreed  between  the  husband  and* 
wife.  At  the  date  of  the  settlement  the  wife  was  entitled  to  a  reversionary 
interest,  which  fell  into  possession  during  the  separation ;  and  she  became 
entitled  during  the  separation  to  some  personal  property  under  the  will  of 
her  mother : — 

Held,  that  the  reversionary  interest  was  bound  by  the  covenant ;  but 
that  the  property  acquired  during  the  separation  was  not  bound,  because 
the  object  of  the  covenant  was  to  exclude  the  husband,  and,  inasmuch  as 
he  was  excluded  by  s.  25  of  the  Matrimonial  Causes  Act,  1857,  the 
covenant  was  inoperative  during  the  separation. 

Special  Case. 

On  October  8,  1868,  a  settlement  was  executed  on  the 
marriage  of  Edward  Marshall  and  Eosa  Louisa  Davenport 
which  contained  a  covenant  that,  "  in  consideration  of  the 
said  intended  marriage,  each  of  the  said  Edward  Marshall  and 
Eosa  Louisa  Davenport  doth  hereby  for  himself  and  herself  and 
his  and  her  heirs,  executors,  and  administrators,  covenant  with 
the  trustees  and  with  each  of  them  that  all  real  and  personal 
property,  if  any,  to  which  the  said  Eosa  Louisa  Davenport 
now  is  or  she  or  the  said  Edward  Marshall  in  her  right  shall 
at  any  time  during  the  said  intended  marriage  become  benefici- 
ally entitled  in  possession  or  reversion  (except  Jewels,  trinkets, 
plate,  linen,  books,  furniture,  and  other  specific  articles  of  a  like 
nature,  and  except  any  legacy  or  other  property  not  exceeding 
in  amount  or  value  lOOZ.)  shall  be  paid,  transferred  to,  or  vested 
in  the  trustees  or  trustee  upon  trust "  as  therein  mentioned. 

At  the  date  of  the  settlement  Mrs.  Marshall  was  entitled 
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under  the  will  of  her  grandfather,  G.  F.  Furnivall,  to  a  share  Buckley 
of  his  personal  estate  expectant  on  the  death  of  her  mother. 

On  November  20,  1875,  an  order  was  made  in  the  Probate, 
Divorce,  and  Admiralty  Division  whereby  a  judicial  separation 
was  decreed  between  Mr.  and  Mrs.  Marshall  on  the  petition  of  Marshall 
the  latter. 

On  October  13,  1900,  Mrs.  Davenport,  the  mother  of  Mrs. 
Marshall,  died,  having  devised  and  bequeathed  all  the  residue 
of  her  real  and  personal  property  to  be  converted  and  divided 
equally  between  her  son  and  Mrs.  Marshall,  the  share  of  the 
latter  to  be  for  her  sole  and  separate  use. 

The  questions  now  arose  whether  the  share  thus  bequeathed 
to  Mrs.  Marshall  by  Mr.  Furnivall  before  and  that  given  by 
her  mother  after  the  date  of  the  judicial  separation  were  caught 
by  the  covenant  to  settle  after-acquired  property,  and  must  be 
paid  to  the  trustees  of  the  settlement,  or  ought  to  be  paid  over 
to  Mrs.  Marshall. 

H.  Terrell,  K.G.,  and  S.  Dichinson,  for  the  trustees.  Both 
the  property  acquired  by  Mrs.  Marshall  from  Mr.  Furnivall 
and  that  acquired  from  her  mother  are  caught  by  the  covenant. 
All  property  acquired  during  the  marriage  is  to  be  settled,  and 
the  marriage  continues  to  this  day.  The  judicial  separation 
did  not  put  an  end  to  it,  and  has  no  effect  upon  the  opera- 
tion of  this  covenant.  In  Dawes  v.  Creyke  (1)  Bacon  V.-C. 
held  that  stock  to  which  a  married  woman  became  entitled  • 
after  a  judicial  separation  was  not  included  in  a  covenant  to 
settle  all  property  acquired  "  during  the  coverture."  That 
decision  clearly  does  not  apply  to  Mr.  Furnivall's  property, 
which  was  acquired  before  the  separation  :  Waite  v.  Mor- 
land.  (2)  Sect.  25  of  the  Matrimonial  Causes  Act,  1857, 
provides  that  whilst  the  separation  shall  continue  the  wife  is 
to  be  considered  as  a  feme  sole  with  respect  to  property  which 
she  may  acquire;  but,  for  the  same  reason,  that  does  not 
affect  Mr.  Furnivall's  property,  and  it  passes  to  the  trustees. 
The  property  which  Mrs.  Marshall  acquired  from  her  mother 
is  also  within  the  covenant.    Dmves  v.  CreyJce  (1)  was  doubted 

(1)  (1885)  30  Ch.  D.  500.  (2)  (1888)  38  Ch.  D.  135. 
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ceased,  but  the  marriage  continues  and  the  covenant  is  still  in 
Marshall,  force.  Sect.  25  was  never  intended  to  apply  to  a  covenant  in 
a  previously  executed  settlement  under  which  the  property 
passed  direct  to  the  trustees  and  was  not  really  acquired  by 
the  married  woman  at  all :  she  could  not  have  given  a  receipt 
for  it. 

Ingpen,  E.G.,  and  Barley^  for  Mrs.  Marshall.  When  Mrs. 
Marshall  became  entitled  in  possession  to  her  interest  under 
Mr.  FurnivalFs  will,  it  became  hers  absolutely  and  was  not 
bound  by  the  covenant :  In  re  Insole.  (2)  It  is  expressly 
provided  by  s.  8  of  the  Matrimonial  Causes  Act,  1858,  that, 
where  a  wife  has  obtained  a  separation,  property  to  which  she 
was  entitled  in  reversion  at  the  date  of  the  decree  shall  be 
included  in  the  protection  given  by  the  decree.  The  covenant 
must  be  construed  as  if  it  contained  the  words  "  during  the 
said  intended  coverture,"  or  as  if  "marriage"  meant  coverture: 
In  re  Edwards  (3)  ;  Garter  v.  Garter.  (4)  The  coverture  has 
ceased ;  therefore  Mrs.  Marshall  ought  to  be  treated  as  a  feme 
sole,  and  both  funds  ought  to  be  paid  over  to  her. 

H.  Terrell,  E.G.,  referred  to  Hill  v.  Gooper.  (5) 

Buckley  J.  referred  to  the  settlement,  and  held  that  in  the 
circumstances  it  was  binding  on  Mrs.  Marshall,  who  was  an 
infant  when  she  executed  it,  and  continued  : — Then  the  next 
material  fact  is  that  on  November  20,  1875,  the  lady  obtained 
against  her  husband  a  decree  of  judicial  separation.  There 
had  been  three  children  born  of  the  marriage,  all  of  whom  are 
now  living.  At  the  date  of  the  settlement,  and  at  the  date  of 
the  judicial  separation,  she  was  entitled  in  reversion  expectant 
on  the  death  of  her  mother  to  a  share  in  the  estate  of 
G.  F.  Furnivall.  The  settlement  contains  a  covenant  that 
property  to  which  she  "  now  is  or  shall  during  the  said  intended 

(1)  38  Ch.  D.  135.  (3)  (1873)  L.  E.  9  Ch.  97. 

(2)  (1865)  L.  R.  1  Eq.  470.  (4)  (1869)  L.  R.  8  Eq.  551. 

(5)  [1893]  2  Q.  B.  85. 
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marriage  become  beneficially  entitled  in  possession  or  rever-  buckley 
sion  "  shall  be  settled.    It  appears  tome  that  that  reversionary 
property  is  plainly  within  the  covenant  and  is  bound  by  the  ^^^^ 
settlement.  Davenpobt 

V. 

She  also  became  entitled  on  the  death  of  her  mother,  who  Marshall. 
died  in  1900,  to  one-half  of  her  residuary  personal  estate.  She 
was  not  entitled  to  that  at  the  date  of  the  judicial  separation, 
but  she  became  entitled  to  it  afterwards.  The  question  is 
whether  that  is  property  to  which  she  became  entitled  "  during 
the  said  intended  marriage."  In  one  sense  it  is.  The  result 
of  the  decree  was  not  to  dissolve  the  marriage ;  the  husband 
and  wife  may  come  together  again,  and  the  marriage  has 
not  come  to  an  end.  But  I  have  to  determine  what  in  this 
settlement  is  the  meaning  of  the  expression  "  during  the  said 
intended  marriage."  In  In  re  Edwards  (1)  the  Court  of 
Appeal  had  to  consider  what  was  the  true  effect  of  a  covenant 
to  settle  after- acquired  property  without  any  limit  of  time. 
The  Court  held  that,  if  no  contrary  intention  appeared,  it  ought 
to  be  construed  as  applying  only  to  property  acquired  during 
coverture.  James  L.J.  says  (2) :  The  primary  object  of  a 
covenant  to  settle  the  future  property  of  a  wife  is  to  prevent 
its  falling  under  the  sole  control  of  the  husband,  and  it  there- 
fore prima  facie  is  to  be  supposed  not  to  be  intended  to  apply 
to  property  the  wife's  title  to  which  does  not  accrue  until  after 
the  husband's  death.  We  have  consulted  the  Lord  Chancellor 
on  the  case,  and  he  agrees  with  us  in  the  opinion  that,  in  the 
absence  of  any  expressions  shewing  that  a  covenant  of  this 
nature  was  intended  to  have  a  more  extended  operation,  it  is 
to  be  construed,  as  if  the  usual  words, '  during  the  said  intended 
coverture,'  had  been  inserted.  It  appears  to  his  Lordship,  as 
well  as  to  us,  that  the  rule  laid  down  in  Dickinson  v.  Billwyn  (3) 
and  Carter  v.  Carter  (4)  is  to  be  followed,  and  not  the  rule 
which  was  acted  upon  in  Stevens  v.  Van  Voorst.''  (5)  The 
Court  of  Appeal,  therefore,  laid  it  down  that  the.  object  of  a 
covenant  of  this  description  is  to  exclude  the  husband. 

(1)  L.  B.  9  Ch.  97.  (3)  (1869)  L.  R.  8  Eq.  546. 

(2)  Ibid.  100.  (4)  L.  R.  8  Eq.  551. 

(5)  (1853)  17  Beav.  305. 
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BUCKLEY  Further,  in  Dawes  v.  Creyhe  (1)  there  was  a  settlement 
1901  w^i^^  contained  a  covenant  to  settle  all  property  which  might 
be  acquired  "  during  the  said  intended  coverture  "  ;  and  the 
question  was  whether  a  sum  of  stock  to  which  a  married  woman 
Marshall,  became  entitled  after  a  decree  of  judicial  separation  had  been 
obtained  was  acquired  "  during  the  coverture."  Bacon  V.-C. 
held  that  it  was  not.  The  25th  section  of  the  Matrimonial 
Causes  Act  of  1857  says  this  :  "In  every  case  of  a  judicial 
separation  the  wife  shall,  from  the  date  of  the  sentence  and 
whilst  the  separation  shall  continue,  be  considered  as  a  feme 
sole  with  respect  to  property  of  every  description  which  she 
may  acquire  or  which  may  come  to  or  devolve  upon  her." 
Bacon  V.-C.  held  that  the  covenant  did  not  apply  because  the 
property  was  not  acquired  during  coverture.  He  says  this  (2) : 
"  The  effect  of  the  covenant,  standing  by  itself,  would  be  to  vest 
the  property  in  the  trustees  upon  the  trusts  of  the  settlement ; 
but  it  has  become  wholly  inoperative  under  the  separation 
decree,  so  long  as  the  decree  continues."  I  think  the  Vice- 
Chancellor  must  have  meant  that  it  had  become  inoperative 
because  the  words  "  during  the  coverture  "  were  not  satisfied 
as  long  as  the  separation  continued.  These  decisions  guide 
me  to  this — that  I  ought  to  test  this  case  on  the  footing  that 
the  intention  was  to  exclude  the  husband,  and,  if  no  question 
arises  of  excluding  the  husband  because  the  Act  has  already 
excluded  him,  the  covenant  is  not  intended  to  apply  and  is 
inoperative.  The  words  of  this  covenant  are,  "  during  the  said 
intended  marriage."  Properly  construed,  that  means  during 
the  marriage,  in  which  the  usual  marital  relations  subsist,  and 
-does  not  apply  to  a  case  where  the  husband  is  by  reason  of  a 
judicial  separation  deprived  of  rights  in  respect  of  his  wife's 
property.  I  therefore  hold  that  the  property  acquired  after  the 
separation  is  not  within  the  covenant. 

Solicitors  :  Colman  d  Knight, 

(1)  30  Ch.  D.  500.  (2)  30  Cii.  D.  504. 

H.  C.  E. 
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Settled  Land — Tenant  for  Life  —  Mortgage  to  discharge  Incumhrances  — 
"  Bequired  ''—Settled  Land  Act,  1890  (53  &  54  Vict.  c.  69),  s.  11. 

The  word  "  required "  in  s.  11  of  the  Settled  Land  Act,  1890,  is  not 
confined  to  cases  where  a  mortgagee  has  given  notice  to  call  in  his  money ; 
the  section  must  he  read  as  if  "required"  meant  "where  money  is 
reasonably  required  having  regard  to  the  circumstances  of  the  settled 


By  a  family  settlement  made  on  August  17,  1888,  freehold 
landed  estates  in  Salop  and  Staffordshire  were  settled  to  secure 
an  annuity  of  300Z.  a  year  to  James  Eobert  Scott  during  the 
Joint  lives  of  himself  and  his  mother  Mrs.  Scott,  and  subject 
thereto  to  the  use  of  Mrs.  Scott  during  her  life,  and  after  her 
death  to  the  use  of  J.  E.  Scott,  his  heirs  and  assigns.  The 
-settlement  contained  a  proviso  that  if  in  any  year  (after  pro- 
viding for  the  annuity  of  300L  and  all  outgoings)  the  net 
income  derived  from  the  settled  estates  by  Mrs.  Scott  should 
be  less  than  lOOOZ.,  the  trustees  should  in  every  such  year, 
either  by  sale  or  mortgage,  raise  and  pay  to  her  the  deficiency. 

The  estates  were  at  the  date  of  the  settlement  subject  to 
five  mortgages  for  15,500L,  lOOOZ.,  2000Z.,  3600Z.,  and  800Z., 
charged  on  different  portions  of  the  estate.  Since  the  date  of 
the  settlement,  3000Z.  in  addition  had  been  raised  under  powers 
contained  in  the  settlement,  and  a  sum  of  143Z.  was  raisable 
for  costs  incurred  under  an  order  of  the  Court.  All  the 
mortgages  bore  interest  at  4  per  cent. 

In  December,  1899,  the  mortgagee  gave  notice  to  Mrs.  Scott 
calling  in  the  15,500Z.  mortgage.  She  endeavoured  to  procure 
a  transfer  of  the  mortgage,  but,  owing,  as  was  stated,  to  a  doubt 
whether  the  portion  of  the  estates  subject  to  this  mortgage 
constituted  a  sufficient  security,  was  unable  to  do  so.  She 
therefore  arranged  to  consolidate  the  mortgages  into  one 
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BUCKLEY  mortgage  for  26,043Z.  at  3 J  per  cent.,  which  would  reduce  by 
129Z.  a  year  the  amount  of  interest  payable.  On  May  15, 1900, 
she  gave  notice  to  the  trustees  of  her  intention  to  do  this,  and 
to  charge  the  costs  on  the  estates ;  on  August  23  she  gave 
notices  to  the  other  mortgagees  of  her  intention  to  pay  them 
off ;  and  on  March  4,  1901,  they  were  paid  off  accordingly  and 
the  new  mortgage  executed.  The  costs  of  the  consolidation 
amounted  to  640Z.,  and  it  was  stated  that  if  the  mortgage  for 
15,500Z.  had  alone  been  transferred  the  cost  would  have  been 
4S0L 

Mrs.  Scott  took  out  a  summons  asking  for  a  declaration  that 
she  was  entitled  to  raise  by  mortgage  of  the  settled  land  the 
costs  and  expenses  incurred  by  her  in  effecting  a  discharge  of 
the  incumbrances  and  raising  a  new  loan. 

It  was  alleged  that  the  consolidation  would  have  the  effect  of 
keeping  free  from  incumbrances  a  portion  of  the  estate  which 
it  was  expected  would  shortly  be  developed  as  a  mining  pro- 
perty, and  which  would  have  had  to  be  included  in  the  security 
if  the  mortgage  for  15,500Z.  had  been  transferred  separately. 


Buchnastery  for  Mrs.  Scott  and  one  of  the  trustees.  It  is 
right  that  the  estate  should  bear  the  costs  of  this  transaction, 
which  is  for  the  benefit  of  all  parties  interested,  including  the 
remainderman.  The  reduction  of  interest  increases  the  income, 
and  makes  it  less  probable  that  Mrs.  Scott  will  have  recourse 
to  the  capital ;  the  proposed  mining  operations  will  be  facili- 
tated, and  Mr.  J.  K.  Scott  will  eventually  come  into  a  larger 
property.  The  Court  can  make  the  order  under  s.  11  of  the 
Settled  Land  Act,  1890. 

[Buckley  J.  Can  it  be  said  that  the  whole  of  this  money 
was  "  required  "  to  discharge  incumbrances  ?  No  doubt  when 
the  mortgagee  called  in  the  15,500Z.,  that  sum  was  "  required  "  ; 
but  the  other  mortgages  were  not  called  in.] 

"Kequired"  means  whenever  the  tenant  for  life  in  the 
exercise  of  his  discretion  thinks  it  desirable.  The  Court  will 
take  care  that  he  is  not  acting  improperly.  Indeed,  the  tenant 
for  life  is  a  trustee  under  s.  53  of  the  Settled  Land  Act,  1882, 
Mrs.  Scott  might  have  sold  half  the  property  to  pay  off  incum- 
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brances  :  s.  21,  sub-s.  ii.,  of  the  Act  of  1882.  "  Kequired  "  is  buckley 
not  confined  to  required  by  the  mortgagee  :  Hampden  v.  Earl 
of  Buckinghamshire,  (1)  A  decision  to  the  contrary  would 
affect  the  validity  of  the  mortgage,  which  nobody  disputes,  and 
it  would  be  necessary  on  every  occasion  to  induce  the  mortgagee 
to  call  in  his  money.  The  money  is  suiB&ciently  required  if  it 
has  become  due  and  payable. 

Henry  Fellows,  for  the  other  trustee,  referred  to  In  re  Fares' 
Settled  Estate  (2),  decided  by  Kekewich  J.  in  chambers  on 
December  21,  1897. 

Dunham,  for  J.  K.  Scott.  This  is  an  ordinary  settlement 
of  real  estate  with  legal  limitations,  and  the  Court  has  no 
jurisdiction  to  make  this  order  except  under  s.  11  of  the 
Settled  Land  Act,  1890.  The  remainderman  does  not  contend 
that  "required"  in  s.  11  is  confined  to  cases  where  the  mort- 
gagee has  called  in  his  money ;  but  it  does  mean  that  it  must 
be  reasonably  required.  Here  the  money  was  only  required  in 
order  to  get  a  reduction  of  interest,  and  that  is  not  enough.  It 
is  not  for  J.  R.  Scott's  benefit.  It  is  very  probable  that  this 
arrangement  will  be  completely  upset  before  he  comes  in  to 
the  property. 


Buckley  J.  Under  the  Settled  Land  Act,  1882,  a  tenant 
for  life  had  no  power  to  mortgage  the  settled  land  except  in 
the  cases  mentioned  in  s.  18,  where  money  was  required  for 
enfranchisement  or  equality  of  exchange  or  partition.  There 
was  power  to  sell  the  land,  but  not  to  mortgage  it.  In  1890 
there  was  passed  s.  11  of  the  Settled  Land  Act  of  that  year, 
which  for  the  first  time  gave  power  to  mortgage  for  other 
purposes.  The  dominant  words  of  that  section  are  :  "  Where 
money  is  required  for  the  purpose  of  discharging  an  incum- 
brance on  the  settled  land  or  part  thereof,  the  tenant  for  life 
may  raise  the  money  so  required."  The  question  I  have  to 
consider  is,  "What  is  the  meaning  of  the  word  "  required  "  ? 
Where  the  mortgagee  gives  notice  to  call  in  his  money  the 
word  is  clearly  satisfied :  the  money  is  "  required  for  the 
purpose  of  discharging  an  incumbrance."    But  is  the  section 

(1)  [1893]  2  Ch.  531.  (2)  Not  reported. 
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BUCKLEY  confined  to  that  ?    I  think  that  it  is  not.    The  section  must 
^^'^^      be  read  as  if  it  meant  "  where  money  is  reasonably  required 
having  regard  to  the  circumstances  of  the  settled  land"  ;  and, 
in  fact,  Mr.  Dunham,  who  has  argued  this  case  on  behalf  of 
the  remainderman,  did  not  contend  to  the  contrary. 

The  facts  with  which  I  have  to  deal  here  are  that  there 
were  on  the  settled  estate,  of  which  the  applicant  is  tenant  for 
life,  several  mortgages,  the  largest  for  15,500Z.  and  several 
others,  at  the  date  of  the  settlement,  making  up  22,000/.,  and 
there  were  later  incumbrances  bringing  the  total  to  26,043Z. 
That  being  so,  the  mortgagee  for  15,500Z.  gave  notice  calling 
in  his  money.  That  money  was  certainly  "  required,"  and  the 
tenant  for  life  would  have  been  entitled  to  mortgage  the 
settled  land  in  order  to  raise  the  costs  of  obtaining  a  transfer 
of  that  mortgage.  When  she  went  into  the  matter  she  found 
that  the  15,500Z.  could  not  be  readily  transferred,  but  that,  if 
she  were  able  to  consolidate  all  the  mortgages,  she  could  get 
26,043Z.  at  per  cent,  interest  instead  of  4  per  cent. 
Accordingly,  notice  to  call  in  having  been  given  to  her  by 
the  mortgagee  of  the  15,500Z.  in  December,  1899,  she  gave 
notice  to  the  other  mortgagees  of  her  intention  to  pay  them 
off,  and  she  effected  a  mortgage  for  26,043Z.  at  3J  per  cent. 
If  she  had  raised  the  15,500Z.,  it  would  have  been  within  her 
right  to  charge  the  costs  of  doing  so  on  the  settled  estate,  and 
those  costs  are  said  to  amount  to  480Z.  The  costs  of  the 
whole  transaction  amounted  to  a  larger  sum,  and  the  difference 
is  said  to  be  180Z.  or  200Z.  The  only  question  is  whether  she 
is  entitled  to  charge  that  difference  on  the  settled  land.  If  I 
am  right  in  my  view  of  the  section,  I  have  to  consider  whether 
the  money  was  "reasonably  required"  for  the  benefit  of  the 
estate,  and  whether  the  tenant  for  life  has  acted  properly. 
How  does  it  affect  the  remainderman  ?  Under  the  settlement 
the  tenant  for  life  had  the  income  with  a  right  to  resort  to 
capital  if  the  income  fell  below  lOOOZ.  If  she  saves  J  per  cent, 
interest  on  the  mortgages,  the  income  will  be  larger  by  129Z.  a 
year,  and  the  probability  of  resorting  to  capital  will  be  less, 
and  that  will  be  a  benefit  to  the  remainderman.  Again,  when 
he  comes  into  the  property  he  will  succeed  to  a  larger  income. 
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Was  it  reasonable  on  her  part  to  replace  4  per  cent,  mortgages  bucklI':y 
by  3J-  per  cent,  mortgages,  and  were  the  costs  of  doing  so 
reasonably  incurred  ?  I  answer  that  they  were.  If  I  am  right 
in  my  construction  of  the  section,  she  was  justified  in  acting  as 
she  did,  and  the  costs  ought  to  be  raised  by  mortgage  of  the 
€states.  I  may  say  that,  in  arriving  at  this  conclusion,  I  am 
fortified  by  a  judgment  of  Kekewich  J.  in  a  case  of  In  re  Pares' 
Settled  Estate  (1),  with  a  copy  of  which  I  have  been  furnished 
by  Mr.  H.  Fellows.  The  judgment  was  delivered  in  chambers, 
but  it  appears  to  have  been  a  written  judgment  and  initialled 
by  the  learned  judge.  He  held  that  it  would  be  a  narrow  con- 
struction of  the  section  to  hold  that  required  "  met  only  the 
case  of  a  calling  in  of  a  mortgage  by  the  mortgagee,  and  that 
it  extended  to  all  cases  in  which  the  economical  administration 
of  the  settled  estate  reasonably  demanded  that  a  mortgage 
should  be  paid  off,  whether  for  the  purpose  of  transfer  or 
otherwise.  Mrs.  Scott  is,  therefore,  entitled  to  raise  these 
costs  by  mortgage  of  the  settled  estate.. 


Solicitors:  Clayton,  Sons  d  Fargus ;  Taylor,  Hoare  d;  Co., 
for  hee,  Bussell  &  Mtcsgrove,  Birmingham  ;  Pritchard  d  So7is. 


(1)  Not  reported. 
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[1899    J.  1991.] 


ELGOOD  V.  JONES. 
[1900   J.  1303.] 

Practice — Costs — Administration  Action — Real  and  Personal  Estate— Appor- 
tionment—Land  Transfer  Act,  1897  (60  61  Vict.  c.  65),  ss.  1  sub-s.  1, 
2  sub-s.  3. 

The  settled  practice  of  the  Chancery  Division,  as  stated  in  In  re 
Middleton,  (1882)  19  Ch.  D.  552,  that  the  costs  of  an  administration 
action,  so  far  as  they  have  been  increased  by  the  administration  of  the 
real  estate,  are  to  be  borne  by  that  real  estate,  has  not  been  altered  or 
affected  by  the  Land  Transfer  Act,  1897. 

FuETHER  Consideration. 

The  only  question  raised  at  the  hearing  of  the  further  con- 
sideration of  these  consoHdated  actions  was  whether  the  Land 
Transfer  Act,  1897,  by  vesting  real  estate  in  the  personal 
representative,  had  made  any  difference  in  the  hitherto  settled 
practice  of  the  Chancery  Division  that  the  costs  of  an  adminis- 
tration action,  so  far  only  as  they  have  been  increased  by  the 
administration  of  the  real  estate,  are  to  be  borne  by  that  real 
estate. 

The  above-named  Louisa  Jones,  who  died  in  March,  1899, 
by  her  will  of  March,  1887,  after  appointing  an  executor  who 
predeceased  her,  and  bequeathing  certain  specific  and  pecuniary 
legacies,  devised  and  bequeathed  all  the  residue  of  her  property, 
both  real  and  personal,  to  her  brother,  who  also  predeceased 
her.  Letters  of  administration  with  the  will  annexed  of  the 
estate  and  effects  of  the  said  Louisa  Jones  were  granted  to  the 
plaintiff,  one  of  the  next  of  kin,  in  May,  1899,  the  gross  value 
of  the  real  and  personal  estate  at  the  date  of  the  death  being 
sworn  at  43,800/.,  of  which  16,675Z.  was  the  value  of  the 
personal  estate,  and  27,125/.  the  value  of  the  real  estate. 

In  December,  1899,  the  plaintiff  took  out  an  originating 
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summons,  to  which  one  only  of  the  next  of  kin  was  made  a  Buckley 

defendant,  for  the  administration  of  the  trusts  of  the  will  of 

the  testatrix,  in  which  the  usual  accounts  and  inquiries  neces- 

sary  for  the  administration  of  real  and  personal  estate  were  '^jnre' 

directed.    Subsequently  a  second  summons  was  taken  out,  to  Elgood 

which  the  two  co-heiresses  of  the  testatrix,  as  well  as  one  of  kixdeeley. 

the  next  of  kin,  were  made  defendants,  which  also  asked  for  ^ 

.   .         ,  Elgood 

administration  of  the  real  and  personal  estate ;  and  by  an  order  v. 

Jones 

of  November,  1890,  the  two  actions  were  consolidated.   * 

On  June  27,  1901,  the  master  made  his  certificate  as  to  the 
result  of  the  accounts  and  inquiries  directed  by  the  administra- 
tion order  in  the  first  action  and  also  certified  who  were  the 
next  of  kin  and  who  were  the  co-heiresses-at-law  of  the 
testatrix.  The  consohdated  actions  now  came  on  for  further 
consideration. 

By  the  minutes  as  proposed,  the  costs  of  all  parties  of  these 
actions  were  to  be  taxed  as  between  solicitor  and  client, 
including  in  the  costs  of  the  plaintiff  all  costs,  charges,  and 
expenses  properly  incurred  by  her  relating  to  the  administra- 
tion of  the  testatrix's  estate  and  the  execution  of  the  trusts  of 
the  will  beyond  her  costs  of  the  said  actions ;  and  then  it  was 
suggested  that  the  order  should  proceed  :  "  and  let  the  taxing 
master  certify  what  part  of  such  costs,  charges,  and  expenses 
is  properly  payable  out  of  personalty  and  what  part  out  of 
realty,  and  for  that  purpose  he  is  to  apportion  all  general 
costs,  charges,  and  expenses  between  personalty  and  realty 
in  proportion  to  the  respective  amounts  thereof  as  valued  for 
probate." 


B.  J.  Parker,  for  the  plaintiff.  It  has  been  suggested  that 
since  the  passing  of  the  Land  Transfer  Act  it  is  proper  to 
apportion  the  costs  of  the  action  between  the  real  and  personal 
estate,  in  proportion  to  the  respective  values  of  each  estate, 
and  the  minutes  as  drawn  provide  for  this. 

C.  E,  Bovillj  for  the  defendant  next  of  kin.  The  minutes  as 
proposed  are  right  as  far  as  they  go,  but  a  direction  should  be 
added  that  a  proportionate  part  of  the  costs  of  obtaining  letters 
of  administration  should  also  be  borne  by  the  realty.  Eeal 
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BUCKLEY  estate  now  vests  in  the  legal  personal  representative  and  has 
to  be  dealt  with  by  him ;  but  before  he  can  deal  with  it  he  has 
to  take  out  probate,  or  letters  of  administration,  as  the  case 
may  be,  to  clothe  himself  with  the  legal  authority  necessary  to 
deal  with  the  real  estate,  and  the  costs  of  this  ought  to  fall  on 
the  real  estate,  e.g.,  221.  out  of  the  36Z.  ought  to  be  paid  by  the 
realty.  Even  if  there  were  no  personal  estate,  probate  would 
still  be  necessary  as  regards  real  estate.  Sub-s.  3  of  s.  2  says 
real  estate  is  now  to  be  administered  in  the  same  way  as  per- 
sonal estate.  True,  there  is  the  proviso  at  the  end ;  but  the  effect 
of  the  earlier  part  of  the  section,  coupled  with  the  creation  of 
the  real  representative,  has  altered  the  old  practice  as  to  costs. 

C,  T,  Mitchell,  for  one  of  the  co-heiresses.  The  general 
costs  of  an  administration  action  have  always  been  paid  by  the 
personal  estate,  and  the  costs  so  far  only  as  increased  by  the 
administration  of  real  estate  fall  on  real  estate :  this  rule  was 
established  by  Patching  v.  Barnett  (1)  and  In  re  Middleton  (2), 
and  has  ever  since  been  recognised  as  the  settled  practice  of 
this  Court ;  and  it  has  not  been  altered  by  the  Land  Transfer 
Act,  1897 :  the  proviso  at  the  end  of  s.  2,  sub-s.  3,  expressly 
preserves  the  existing  rules.  The  costs  of  taking  out  probate 
ought  to  follow  the  same  rule  as  before,  and  be  paid  by 
personalty.  [He  also  referred  to  In  re  Boper  (3)  and  Seton  on 
Judgments,  5th  ed.  p.  1267.] 

E.  Ford,  for  the  other  co-heiress,  adopted  this  argument. 
B.  J.  Parker,  in  reply.  I  do  not  dispute  the  old  rule  as  settled 
by  Patching  v.  Barnett  (1) ;  I  say  it  is  altered  since  the  passing 
of  the  Land  Transfer  Act.  This  is  not  a  simple  action  for 
administration;  there  are  two  actions  here,  and,  at  any  rate 
since  the  commencement  of  the  second  action,  this  has  only 
been  an  action  for  the  administration  of  the  real  estate. 


Buckley  J.  In  May,  1881,  Fry  L.J.,  then  Fry  J.,  in  In  re 
Middleton  (2),  said  that  if  the  matter  were  res  integra  he 
should  have  been  inclined  to  hold  that  the  costs  of  administra- 
tion of  real  and  personal  estate  ought  to  be  paid  rateably  ;  but 

(1)  (1881)  51  L,  J.  (Ch.)  74.  (2)  19  Ch.  D.  552. 

(3)  (1890)  45  Ch.  D.  126, 131. 
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he  considered  himself  bound  by  a  series  of  decisions,  and  buckley 
thought  he  was  following  the  usual  rule  in  deciding  that  the 
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entire  costs  of  the  action  were  primarily  payable  out  of  the 
residuary  personal  estate.  In  Patching  v.  Barnett  (1),  which 
was  decided  by  the  Court  of  Appeal  in  June,  1881,  subse-  elgood 
quently  that  is  to  the  decision  by  Fry  J.,  the  Court  of  Appeal,  kinderley. 
overruling  that  decision,  held  that,  where  real  and  personal 
estate  are  being  administered  in  one  action,  the  costs  exclusively 
occasioned  by  the  administration  of  the  real  estate  must  be 
borne  by  the  real  estate,  the  general  costs  of  suit  being  borne 
by  the  personal  estate.  In  February,  1882,  the  decision  of 
Fry  J.  in  In  re  Middleton  (2)  came  before  the  Court  of  Appeal 
and  was  reversed,  and  the  practice  as  to  costs,  as  laid  down  by 
Patching  v.  Barnett  (1),  was  followed,  Jessel  M.E.  (3)  saying 
that  the  case  was  covered  by  Patching  v.  Barnett  (1)  :  but 
even  if  it  is  not,  there  is  no  practice  established  binding  on  the 
Court,  such  as  Fry  J.  has  held  to  exist "  ;  and  then  he  went  on 
to  say  that  it  was  only  just  that  the  costs  of  administration, 
*'  so  far  as  they  have  been  increased  by  the  administration  of 
real  estate  should  be  borne  by  that  real  estate  "  ;  and  the  order 
was  varied  by  a  declaration  to  that  effect.  This,  then,  was 
the  established  practice  as  to  costs  in  an  administration  action 
of  real  and  personal  estate  before  the  Land  Transfer  Act,  1897, 
was  passed ;  but  it  has  been  contended  that  the  Land  Transfer 
Act,  1897,  by  vesting  the  real  estate  in  the  personal  representa- 
tive, and  by  directing  the  real  estate  to  be  administered  in  the 
same  manner  as  the  personal  estate,  has  made  a  difference  in 
the  former  practice,  and  consequently  that  all  costs  must  be 
apportioned  between  the  realty  and  the  personalty  in  accord- 
ance with  the  respective  amount  of  each  estate  as  valued  for 
probate.  Now,  the  wording  of  s.  2,  sub-s.  3,  of  the  Land 
Transfer  Act,  1897,  is  as  follows :  "In  the  administration  of 
the  assets  of  a  person  dying  after  the  commencement  of  this 
Act,  his  real  estate  shall  be  administered  in  the  same  manner, 
subject  to  the  same  liabilities  for  debt,  costs,  and  expenses,  and 
with  the  same  incidents  as  if  it  were  personal  estate  :  provided 

(1)  51  L.  J.  (Ch.)  74.  (2)  19  Ch.  D.  552. 

(3)  19  Ch.  D.  556. 
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BUCKLEY  that  nothing  herein  contained  shall  alter  or  affect  the  order  in 
which  real  and  personal  assets  respectively  are  now  applicable 
in  or  towards  the  payment  of  funeral  and  testamentary 
iwTe^'  expenses,  debts  or  legacies,  or  the  liability  of  real  estate  to  be 
Elgood  charged  with  the  payment  of  legacies."  The  present  case  is 
KiNDEELEY.  to  which  this  Act  applies,  and  the  question  I  have  to  decide 
Elgood  whether  after  that  enactment  the  former  practice  as  to  the 
costs  of  an  administration  action  prevails.  Suppose  a  benefi- 
ciary were,  since  the  Land  Transfer  Act,  1897,  to  bring  an 
action  or  take  out  a  summons  against  the  legal  personal  repre- 
sentative for  administration  of  the  testator's  real  and  personal 
estate,  upon  which  the  usual  order  for  administration  was  made, 
it  seems  to  me  the  rule,  as  laid  down  by  the  Court  of  Appeal 
in  Patching  v.  Barnett  (1)  and  In  re  Middleton  (2),  would  still 
remain  in  force,  for,  though  the  earlier  part  of  sub-s.  3  says 
that  the  real  estate  shall  be  administered  in  the  same  manner 
and  subject  to  the  same  liabilities  for  costs  and  expenses  as  if 
it  were  personal  estate,  still  the  proviso  at  the  end  goes  on  to 
say  that  "  Nothing  herein  " — that  is  in  the  Act — contained 
shall  alter  or  affect  the  order  in  which  real  and  personal  assets 
respectively  are  now  applicable  in  or  towards  the  payment  of 
....  testamentary  expenses,"  which  include  the  costs  of  an 
administration  action. 

It  is  said  that  the  present  case  is  not  a  case  of  the  kind  I 
have  just  given,  and  that  there  are  special  circumstances,  the 
special  circumstances  being  that  the  first  action  was  only 
brought  against  one  of  the  next  of  kin,  and  subsequently  a 
second  action  became  necessary  and  was  commenced  against 
the  co-heiresses  and  the  next  of  kin,  and  that  the  two  have 
been  consolidated,  and  it  is  suggested  that,  as  from  the  date  of 
the  commencement  of  the  second  action,  this  consolidated 
action  became  merely  an  action  for  the  administration  of  the 
real  estate.  I  cannot  treat  these  two  actions  in  that  way  ;  they 
became  in  fact  one  action  for  the  administration  of  the  real 
and  personal  estate  of  this  testatrix;  and  if  I  am  right  in 
thinking,  as  I  do,  that  the  Land  Transfer  Act,  1897,  does  not 
make  any  difference  in  the  hitherto  established  practice  as  to 
(1)  51  L.  J.  (Ch.)  74.  (2)  19  Ch.  D.  552. 
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costs  in  an  ordinary  action  for  administration  of  real  and  buckley 
personal  estate,  then  the  right  order  as  to  costs  in  the  present 
case  will  be,  following  the  rule  laid  down  by  Patching  v. 
Barnett  (1)  and  In  re  Middleton  (2),  that  the  costs  of  this  action, 
so  far  only  as  they  have  been  increased  by  the  administration 
of  the  real  estate,  must  be  borne  by  the  real  estate. 


Solicitors :  Arhcoll,  Gochell  d  Chadwick ;  Blyth,  Button, 
Hartley  dc  Blyth  ;  Lawrence,  Graham  d  Co, 

W.  C.  D. 
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In  re  FKEAKE'S  SETTLEMENT.  Joyce  j. 

KINNAIED  V,  FEEAKE.  i90i 

[1901    F.    790.]  OcL^O. 

Settled  Land — Tenant  for  Life  and  Bemainderman — Oapital  Money ,  Applica- 
tion of — Leasehold  Houses — Alterations  and  Additions  with  a  view  to 
Letting — Electric  Lighting  Installation — Settled  Land  Acts,  1882  (45  &  46 
Vict.  c.  38),  s.  25 ;  1890  (53  &  54  Vict.  c.  69),  s.  13,  suh-s.  {ii.). 

Leasehold  houses  in  a  fashionable  quarter  of  London  were  comprised  in 
a  settlement.  They  were  more  than  fifty  years  old,  and  were  lighted  by 
an  imperfect  service  of  gas.  In  order  to  satisfy  the  modern  requirements 
of  tenants  it  was  necessary  to  provide  a  system  of  electric  lighting  for  the 
houses ; — 

Held,  that  the  provision  of  an  electric  lighting  installation,  exclusive 
of  fittings  such  as  would  be  ordinarily  supplied  by  a  tenant,  was  an 

addition  "  within  the  meaning  of  s.  13,  sub-s.  (ii.),  of  the  Settled  Land 
Act,  1890,  and  might  properly  be  paid  for  out  of  capital  money. 

This  was  an  originating  summons  taken  out  by  the  trustees 
of  the  marriage  settlement  of  Sir  Thomas  George  Freake  for 
leave  to  apply  a  certain  sum  out  of  capital  money  in  their 
hands  in  payment  of  works  specified  in  a  scheme  approved  by 
them  as  being  improvements  within  the  meaning  of  s.  13, 
sub-s.  (ii.),  of  the  Settled  Land  Act,  1890 ;  or  in  the  alternative 
that  it  might  be  determined  whether  the  cost  of  such  works 
ought,  as  between  the  beneficiaries  under  the  said  settlement, 
to  be  paid  for  out  of  the  capital  or  income  of  the  trust  property. 

(1)  51  L.  J.  (Ch.)  74.  (2)  19  Ch.  D.  552. 
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JOYCE  J.      The  settlement  was  dated  April  20,  1868,  and  comprised 
1901      nineteen  leasehold  houses  in  South  Kensington  which  were 
Feeake's    held  on  long  terms,  and  by  it  the  houses  were  demised  to  the 
^^Jm^^!^^^'  trustees  for  the  residue  of  the  terms  for  which  the  same  were 
KiNNAiRD   respectively  held,  except  the  last  days  thereof,  upon  certain 
Freake.    trusts  for  the  benefit  of  the  husband  and  wife  and  the  children 
of  the  marriage.    The  tenant  for  life.  Sir  T.  G.  Freake,  had 
submitted  a  scheme  to  the  trustees  for  the  execution  of  certain 
improvements  to  three  of  the  leasehold  houses  held  on  the 
trusts  of  the  settlement,  and  was  desirous  that  a  sufficient  part 
of  the  capital  money  in  the  hands  of  the  trustees  should  be 
applied  in  payment  of  the  proposed  expenditure.    The  trustees 
had  approved  the  scheme  subject  to  the  question  whether  the 
proposed  works  were  improvements  within  the  meaning  of  the 
Settled  Land  Acts,  1882  to  1890. 

The  houses  in  question — 6,  Cranley  Place,  9,  Sumner  Place, 
and  36,  Onslow  Gardens — were  all  old  houses,  having  been 
built  over  fifty  years.  They  were  all  unlet,  and  it  was  found 
that  in  order  to  meet  modern  ^requirements  it  was  necessary 
to  provide  the  houses  with  (inter  alia)  an  electric  lighting 
installation.  The  scheme  consequently  included  the  proposed 
expenditure  of  a  certain  sum  upon  wiring  the  houses  for  the 
purpose  of  electric  lighting.  The  only  question  upon  the 
summons  calling  for  a  report  was  whether  this  sum  was 
properly  payable  out  of  capital.  There  was  evidence  that  the 
houses  were  only  provided  with  an  imperfect  gas  service  which 
no  responsible  tenant  was  likely  to  accept,  and  that  unless  an 
electric  lighting  installation  were  provided  there  would  be 
difficulty  in  letting  the  houses. 

HugheSy  X.C,  and  A.  L.  Ellis^  for  the  trustees. 

G,  B.  Northcote,  for  the  tenant  for  life.  The  proposed 
expenditure  upon  the  electric  lighting  installation  clearly  comes 
within  s.  13,  sub-s.  (ii.),  of  the  Act  of  1890  as  an  "  addition  to  " 
or  "  alteration  in  "  buildings.  There  is  no  authority  directly 
in  point,  but  the  cases  which  have  been  decided  upon  the 
section  are  tabulated  in  Wolstenholme  on  the  Settled  Land 
Acts,  8th  ed.  p.  352. 
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Bryan  Farrer,  for  the  remaindermen.    This  case  is  covered  JOYCE  j. 

by  the  decision  in  In  re  GashelVs  Settled  Estates  (1),  which  1901 

shews  that  an  addition  or  alteration  to  a  building  must,  in  Freake's 

order  to  come  within  s.  13,  sub-s.  (ii.),  be  of  a  structural  ^^^^^^^^^^t. 

character.    The  provision  of  electric  light  comes  under  the  Kinnaird. 

same  category  as  electric  bells  or  Venetian  blinds,  which  clearly  freake. 
could  not  be  thrown  upon  capital. 

B,  Feetham,  for  Lady  Freake,  the  tenant  for  life  in  remainder. 

Joyce  J.  I  understand  that  a  system  of  lighting  of  some 
kind  must  be  provided  for  the  houses.  The  electric  lighting 
installation  will  be  altogether  a  new  system,  and,  in  my 
opinion,  that  is  an  "  addition  "  which  is  reasonably  neces- 
sary "  within  the  meaning  of  s.  13,  sub-s.  (ii.),  of  the  Act  of 
1890.  I  shall,  therefore,  sanction  the  expenditure,  but  it  will 
be  confined  to  the  wiring  of  the  houses,  and  will  not  extend  to 
fittings  such  as  are  usually  provided  by  the  tenant. 

Solicitors  :  Pears,  Ellis  d  Co. 

(1)  [1894]  1  Ch.  485. 

G.  A.  S. 
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C.A. 

1901 


In  re  MOSES. 
C.A.  BEDDINGTON  v.  BEDDINGTON. 

1900  [1900    M.  1261.] 

BYRNE  J. 

Aug  2  7      Power  of  Appointment — Special  Power — Exercise  hy  Will — Settled  Land — 
Lease  hy  Appointor  after  exercise  of  Fewer  hy  Will — Lease  in  Considera- 
tion of  Premium — Operation  of  Appointment  on  Premium — Ademption — 
"  Capital  Money  " — Change  of  Lnvestment — Wills  Act,  1837  (1  Vict.  c.  26), 
'^'^i)Jc  V^'  27  — /Se^i^Zec^  Land  Act,  1882  (45  &  46  Vict.  c.  38),  s.  22, 

J!l  *  suh-s.  5— Settled  Land  Act,  1884  (47  &  48  Vict.  c.  18),  s.  4. 

A  tenant  for  life  of  real  estate,  who  had  under  the  settlement  power  to 
appoint  the  estate  by  will  among  his  children  after  his  own  death,  made  a 
will  by  which  he  appointed  part  of  the  estate  to  one  son  and  part  of  it  to 
another  son.  After  the  execution  of  the  will  the  testator,  in  exercise  of 
the  power  conferred  on  him  as  tenant  for  life  by  the  Settled  Land  Act, 
1882,  granted  leases  of  parts  of  the  appointed  property  in  consideration  of 
premiums  paid  by  the  lessees.  The  premiums  were  paid  to  the  trustees 
of  the  settlement,  and  were  invested  by  them  : — 

Held,  that,  neither  by  virtue  of  s.  24  of  the  Wills  Act,  1837,  nor  by 
virtue  of  s.  22,  sub-s.  5,  of  the  Settled  Land  Act,  1882,  did  the  appoint- 
ment carry  the  premiums  to  the  appointees. 

And,  there  being,  in  the  opinion  of  the  Court,  nothing  in  the  will  to 
shew  an  intention  that  the  premiums  should  pass  under  the  appoint- 
ment : — 

Held,  that  the  premiums  went  as  in  default  of  appointment  under  the 
provisions  of  the  settlement. 
Decision  of  Byrne  J.  affirmed. 

Though  an  appointment  made  by  will  in  exercise  of  a  power  takes 
effect  under  the  instrument  creating  the  power,  it  has  no  operation  until 
the  death  of  the  testator.  There  is  no  relation  back  to  the  date  of  the 
execution  of  the  will. 

The  doctrine  of  ademption  applies  to  an  appointment  by  will,  whether 
made  under  a  general  or  under  a  special  power. 

An  appointment  by  will  fails  in  case  of  the  non-existence  at  the  death 
of  the  testator  of  either  the  object  or  the  subject  of  the  appointment. 

Decision  of  Farwell  J.  in  In  re  Dowsett,  [1901]  1  Ch.  398,  approved. 

Dicta  of  Lord  Cairns  in  Cooper  v.  Martin,  (1867)  L.  R.  3  Ch.  at  p.  56, 
approved. 

Dicta  of  Lord  St.  Leonards,  Sugden  on  Powers,  8th  ed.  pp.  308,  309, 
disapproved. 

Summons  for  the  determination  of  the  question,  whether  an 
appointment  of  real  estate,  made  by  a  testator  in  exercise  of  a 
special  power  of  appointment,  comprised,  not  only  the  real 
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In  re. 
Beddinqton 

V. 

Bbddington. 


estate  specifically  described  in  the  appointment,  but  also  some  C.  A. 
premiums  paid  as  the  consideration  for  the  granting  of  leases  1901 
of  parts  of  the  specified  estate  which  were,  after  the  date  of  the  moses, 
will,  granted  by  the  testator  under  the  power  of  leasing 
conferred  on  him  as  tenant  for  life  by  the  Settled  Land  Act, 
1882. 

Henry  Moses  by  his  will  dated  March  21,  1873,  gave  and 
devised  to  his  trustees  (inter  alia)  his  freehold  estate  in  the 
Westminster  Bridge  Eoad,  consisting  of  twelve  or  more  houses, 
his  freehold  estate  in  Lime  Street,  and  his  freehold  estate  in 
the  Dover  Koad,  also  consisting  of  houses,  among  which  was  a 
public-house  called  the  Virginia  Plant  Wine  Vaults,  upon 
trust  for  his  son  A.  H.  Beddington  for  his  life,  and  after  his 
death  for  all  and  every  the  child  and  children  of  A.  H.  Bed- 
dington, or  for  any  one  or  more  exclusively  of  the  other  or 
others  of  them,  and  for  such  estates  and  interests  and  in  such 
shares  and  proportions,  manner,  and  form  as  A.  H.  Beddington 
should  by  his  will  appoint,  and,  in  default  of  such  appointment 
and  so  far  as  the  same  should  not  extend,  for  all  his  children 
who  being  sons  should  attain  twenty-one,  or  being  daughters 
should  attain  that  age  or  marry,  as  tenants  in  common ;  if  all 
males  or  all  females,  then  in  equal  shares  ;  but  if  some  or  two 
of  them  should  be  males  and  some  or  one  of  them  should  be 
females,  then  each  male  to  take  double  the  share  of  each  female. 
The  will  also  contained  a  hotchpot  clause  and  a  declaration 
that  all  females  taking  benefits  under  the  will  should  take  the 
same  for  their  separate  use. 

The  will  authorized  the  trustees  to  grant  leases  and  to  take 
premiums  therefor,  in  some  cases  for  twenty-one  years,  and  in 
some  cases  for  ninety-nine,  but  such  premiums,  if  taken,  were 
to  be  invested  and  to  be  treated  and  considered  as  part  of  the 
corpus  or  capital  of  the  estate  in  respect  of  which  the  same 
should  have  been  received,  and  to  go,  devolve,  and  be 
transmissible  accordingly. 

Henry  Moses  died  on  December  3,  1875. 

A.  H.  Beddington  by  his  will  dated  July  8,  1892,  after  a 
recital  of  the  will  of  H.  Moses  and  a  recital  that  part  of 
the  freehold  estate  in  Lime  Street  had  been  taken  by  the 
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0.  A.      Commissioners  of  Sewers,  and  was  then  represented  by  the  sum 

1901      of  1300Z.  stock  of  the  Madras  Kailway  Company,  and  that 

Moses,     the  testator  had  two  sons  then  living,  continued  :     Now,  in 

exercise  of  the  power  so  as  hereinbefore  appearing  vested  in  me 
Beddington  .  .  j.  j.  o 

V.        by  virtue  of  the  will  of  my  late  father,  and  of  every  other  power 

in  anywise  enabling  me  in  this  behalf,  I  hereby  direct,  limit,  and 
appoint  that  after  my  decease  all  and  singular  the  said  free- 
hold estate  in  the  Westminster  Bridge  Koad,  wherein  I  have 
such  life  interest  as  aforesaid,  together  with  the  said  sum  of 
1300^.  stock  of  the  Madras  Eailway  Company,  or  any  heredita- 
ments or  property  representing  the  same,  shall  be  and  be  held 
in  trust  for  my  said  son  Herbert  and  his  assigns  for  his  life, 
and  that  after  the  decease  of  my  said  son  Herbert  the  said  free- 
hold estate  in  the  Westminster  Bridge  Eoad  and  the  said 
Madras  Eailway  Stock,  or  the  hereditaments  or  property 
representing  the  same,  shall  go  and  be  held  upon  such  trusts 
and  for  such  estates  or  interests  and  for  such  intents  and 
purposes  and  in  such  manner  and  form  in  all  respects  as  my 
said  son  Herbert  shall  by  his  will  direct  or  appoint."  And  the 
testator  made  a  similar  appointment  of  the  Dover  Eoad  estate 
in  trust  for  his  son  Claude  and  his  assigns  for  his  life,  and  after 
his  decease  upon  such  trusts,  &c.,  as  his  son  Claude  should  by 
his  will  direct  or  appoint. 

The  testator  A.  H.  Beddington  died  on  June  23,  1900. 

In  1895  A.  H.  Beddington,  in  exercise  of  his  power  as  tenant 
for  life  under  the  Settled  Land  Act,  1882,  granted  leases  of  two 
of  the  houses  in  Westminster  Bridge  Eoad.  Each  lease  was 
granted  in  consideration  of  a  premium  of  7501.  The  premiums 
were  paid  to  the  trustees  of  the  will  of  Henry  Moses,  and 
were  invested  by  them,  partly  in  freehold  land  and  partly  in 
Metropolitan  Consolidated  3  per  cent.  Stock. 

In  the  year  1898  A.  H.  Beddington,  in  consideration  of  a 
premium  of  14,400Z.,  granted  a  lease  of  the  Virginia  Plant 
pubHc-house  for  sixty  years.  The  premium  was  paid  to  the 
trustees  of  the  will  of  Henry  Moses,  and  was  invested  by  them 
in  the  purchase  of  India  Stock.  In  1899  part  of  the  India 
Stock  was  sold,  and  the  proceeds  were  invested  in  the  purchase 
of  a  house  in  Westbourne  Terrace  North. 
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A.  H.  Beddington  had  five  children,  all  of  whom  survived  O  A. 
him  and  attained  the  age  of  twenty- one  years — namely,  the  looi 
two  sons,  Herbert  and  Claude,  and  three  daughters.  jl^g 

The  summons  was  issued  by  the  trustees  of  the  will  of  Henry 
Moses,  and  was  heard  before  Byrne  J.  on  August  2,  1900.  Beddington 

Beddington. 

Alexander y  Q.G.y  and  G.  S.  Alexander,  for  the  trustees  of  the 
will  of  Henry  Moses. 

Swinfen  Eady,  Q.C.,  and  Fawcus,  for  the  sons  of  A.  H. 
Beddington. 

Levett,  Q.C.y  and  Wace,  for  the  daughters. 

H.  J.  H»  MacJcay,  for  the  trustees  of  the  marriage  settlements 
of  two  of  the  daughters. 

Cur.  adv,  vult. 

1900.  Aug.  7.  Byene  J.,  after  stating  the  facts,  and 
referring  to  and  commenting  on  Gale  v.  Gale  (1),  Collinson  v. 
Collinsoii  (2),  In  re  Johnstone's  Settlement  (3),  and  Blahe  v. 
Blake  (4),  continued : — I  think  I  have  referred  to  all  the 
cases  which  it  is  necessary  to  consider  to  ascertain  what  is 
the  true  principle  to  apply  in  this  case.  I  think  Gale  v. 
Gale  (1),  notwithstanding  the  adverse  criticisms  of  Lord 
St.  Leonards  and  other  text-writers,  and  the  observations 
of  Malins  Y.-C.  in  In  re  Johnstone's  Settlement  (5),  must, 
having  regard  to  the  decision  of  Jessel  M.K.  in  Blake  v. 
Blake  (4),  be  treated  as  a  binding  authority  in  a  Court  of  first 
instance.  Different  considerations  arise  in  cases  in  which  the 
appointment  is  made  by  deed  and  cases  in  which  it  is  made  by 
will.  Different  considerations  apply  when,  prior  to  the  date  of 
the  will,  a  change  in  the  nature  of  the  property  described  in 
the  will  has  been  made,  and  when  the  change  takes  place  sub- 
sequently to  the  date  of  the  will,  but  prior  to  the  death  of  the 
testator.  I  think  that,  apart  from  the  special  provisions  of 
the  Settled  Land  Act,  which  I  shall  have  to  mention  again, 
the  question  really  comes  to  be  one  of  intention  expressed  in 
the  will,  having  regard  to  the  attendant  circumstances  to  which 

(1)  (1856)  21  Beav.  349.  (3)  (1880)  14  Ch.  D.  162. 

(2)  (1857)  24  Beav.  269.  (4)  (1880)  15  Ch.  D.  481. 

(5)  14  Ch.  D.  167. 
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0.  A.      it  is  legitimate  to  refer,  and  it  resolves  itself  into  this :  Did 
1901      the  testator  intend  by  his  will  to  exercise  the  power  only  in  the 
Moses,     event  of  the  property  remaining  in  the  condition  he  describes, 
In  re.         ^-^      intend  to  exercise  it  in  reference  to  the  property  in 
V.        whatever  condition  it  should  be  at  the  time  of  his  death? 
Beddington.  rpj^^jg  question  is  one  which  is  easier  of  determination  when 
Bymej.  property  exists  at  the  date  of  the  will  in  a  condition  not 

corresponding  with  the  description  contained  in  the  will  than 
when  the  words  of  the  will  are  not  apt  to  fit  the  description 
at  the  date  of  the  death.    Now,  the  premiums  received  on  the 
granting  of  the  leases  are,  under  the  Settled  Land  Act  of  1884, 
to  be  deemed  capital  money  arising  under  the  Act,  and  by 
s.  22,  sub-s.  5,  of  the  Act  of  1882  it  is  provided  that  "  Capital 
money  arising  under  this  Act  while  remaining  uninvested  or 
unapplied,  and  securities  on  which  an  investment  of  any  such 
capital  money  is  made,  shall,  for  all  purposes  of  disposition, 
transmission,  and  devolution,  be  considered  as  land,  and  the 
same  shall  be  held  for  and  go  to  the  same  persons  successively, 
in  the  same  manner,  and  for  and  on  the  same  estates,  interests, 
and  trusts,  as  the  land  wherefrom  the  money  arises  would,  if 
not  disposed  of,  have  been  held  and  have  gone  under  the 
settlement."    And  s.  24  provides  (1.)  that  **Land  acquired  by 
purchase  or  in  exchange,  or  on  partition,  shall  be  made  subject 
to  the  settlement  in  manner  directed  in  this  section  " ;  and 
(2.)  that  "  Freehold  land  shall  be  conveyed  to  the  uses,  on  the 
trusts,  and  subject  to  the  powers  and  provisions  which,  under 
the  settlement,  or  by  reason  of  the  exercise  of  any  power  of 
charging  therein  contained,  are  subsisting  with  respect  to  the 
settled  land,  or  as  near  thereto  as  circumstances  permit,  but 
not  so  as  to  increase  or  multiply  charges  or  powers  of  charging." 
It  was  argued  that  under  sub-s.  5  of  s.  22  such  portion  of  the 
premiums  as  was  represented  by  securities  upon  which  it  has 
been  invested  ought  to  go  to  the  persons  to  whom  it  would 
go  under  the  power  of  appointment  created  before  the  date  of 
the  will  and  before  those  moneys  arose,  notwithstanding  the 
fact  that  the  change  in  the  nature  of  the  property  and  the 
investment  on  those  securities  took  place  at  a  later  date.  In 
my  opinion  the  true  meaning  of  s.  22,  sub-s.  5,  is  this,  that  the 
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capital  money  is  to  be  held  on  the  trusts  of  the  settlement —      C.  A. 

that  is,  to  be  held  in  exactly  the  same  way  under  the  sub-  looi 

sisting  settlement  at  the  time  of  the  sale  as  the  land  so  sold  moses, 

would  have  been  held  if  no  sale  had  taken  place.    In  other  ^^^^* 

Beddington 

words,  as  soon  as  this  property  was  sold  the  capital  money  v. 
was  held  on  the  trusts  (the  only  effective  trusts  thenisubsisting) 
of  the  will  of  Henry  Moses.  If  that  be  the  true  view,  it  throws  ^^J^' 
one  back  again  on  what  is  the  intention  of  the  testator  as 
expressed  by  his  will,  having  regard,  of  course,  to  s.  24  of  the 
"Wills  Act.  It  is  to  be  observed  that  in  the  present  case  there 
had  not  been  a  total  change  of  the  whole  of  the  property  and 
a  reinvestment  in  some  other  way.  Here  there  is  existing 
property  exactly  answering  the  precise  description  which  the 
testator  used  in  his  will  when  exercising  the  power  of  appoint- 
ment, and  when  I  am  considering  what  was  the  true  intention 
it  appears  to  me  that  the  intention  of  the  testator  when  he 
made  his  will  was  to  pass  the  whole  of  the  property  which  was 
subject  to  the  power  of  appointment  in  its  then  state;  and 
although,  by  reason  of  his  own  subsequent  act,  the  property 
has  become  less  valuable  by  reason  of  the  taking  of  premiums 
on  the  granting  of  leases,  property  sufficient  to  answer  the 
description  which  he  gave  still  remains.  I  have,  therefore, 
come  to  the  conclusion,  not  without  a  good  deal  of  hesitation, 
having  regard  to  the  state  of  the  authorities,  that  no  sufficient 
evidence  is  to  be  found  in  the  testator's  will,  having  regard  to 
the  circumstances,  of  an  intention  to  pass  what  has  arisen 
from  the  property  by  way  of  premiums,  or  to  pass  the  property 
in  whatever  condition  it  should  be  found  at  the  date  of  his 
death.  In  my  opinion,  therefore,  the  appointment  has  not 
operated  as  regards  the  land  acquired  as  a  reinvestment,  or 
the  securities  which  are  subject  to  be  invested  in  land.  The 
result  is  that  the  premiums  and  the  securities  now  representing 
them  will,  under  the  settlement  which  still  subsists,  pass  as  in 
default  of  appointment  to  the  children  of  A.  H.  Beddington  in 
the  shares  mentioned  in  the  will  of  H.  Moses. 

G.  M. 


The  sons  of  A.  H.  Beddington  appealed.  The  appeal  came  CA. 
on  for  hearing  on  November  7,  1901. 
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C.A.         Warrington,  K.C.y  Norton,  K.G.,  and  Fawcus,  for  the  appel- 
1901      lants.    The  question  is  in  effect,  whether  an  appointment  of 
MmEs,     ^eal  estate  by  the  will  of  the  donee  of  a  special  power  of 
appointment  will  carry  to  the  appointee  the  proceeds  of  the 
sale  of  a  part  of  the  appointed  estate  made  after  the  execution 
Beddington.      ^-^^  ^^^1,    The  question  depends  partly  on  the  construction 
of  the  Wills  Act,  1837  (1),  and  partly  on  the  construction  of 
the  Settled  Land  Acts,  1882  and  1884.  (2) 

In  this  case  the  "  settlement "  consists  of  the  will  of  Henry 
Moses  and  the  will  of  A.  H.  Beddington  taken  together. 


(1)  By  the  Wills  Act,  s.  23,  "  No 
conveyance  or  other  act  made  or  done 
subsequently  to  the  execution  of  a 
will  of  or  relating  to  any  real  or 
personal  estate  therein  comprised, 
except  an  act  by  which  such  will 
shall  be  revoked  as  aforesaid,  shall 
prevent  the  operation  of  the  will  with 
respect  to  such  estate  or  interest  in 
such  real  or  personal  estate  as  the 
testator  shall  have  power  to  dispose 
of  by  will  at  the  time  of  his  death." 

By  s.  24,  "Every  will  shall  be 
construed,  with  reference  to  the  real 
estate  and  personal  estate  comprised 
in  it,  to  speak  and  take  effect  as  if  it 
had  been  executed  immediately  before 
the  death  of  the  testator,  unless  a 
contrary  intention  shall  appear  by  the 
will." 

By  s.  27,  "A  general  devise  of 
the  real  estate  of  the  testator,  or  of 
the  real  estate  of  the  testator  in  any 
place  or  in  the  occupation  of  any 
person  mentioned  in  his  will,  or 
otherwise  described  in  a  general 
manner,  shall  be  construed  to  include 
any  real  estate,  or  any  real  estate  to 
which  such  description  shall  extend 
(as  the  case  may  be),  which  he  may 
have  power  to  appoint  in  any  manner 
he  may  think  proper,  and  shall  oper- 
ate as  an  execution  of  such  power, 
unless  a  contrary  intention  shall 
appear  by  the  will;    and  in  like 


manner  a  bequest  of  the  personal 
estate  of  the  testator,  or  any  bequest 
of  personal  property  described  in  a 
general  manner,  shall  be  construed  to 
include  any  personal  estate,  or  any 
personal  estate  to  which  such  descrip- 
tion shall.extend  (as  the  case  may  be), 
which  he  may  have  power  to  appoint 
in  any  manner  he  may  think  proper, 
and  shall  operate  as  an  execution  of 
such  power,  unless  a  contrary  intention 
shall  appear  by  the  will." 

(2)  By  the  Settled  Land  Act,  1882, 
s.  22,  sub-s.  5,  "Capital  money 
arising  under  this  Act  while  remain- 
ing uninvested  or  unapplied,  and 
securities  on  which  an  investment  of 
any  such  capital  money  is  made, 
shall,  for  all  purposes  of  disposition, 
transmission,  and  devolution,  be  con- 
sidered as  land,  and  the  same  shall  be 
held  for  and  go  to  the  same  persons 
successively,  in  the  same  manner  and 
for  and  on  the  same  estates,  interests, 
and  trusts,  as  the  land  wherefrom  the 
money  arises  would,  if  not  disposed 
of,  have  been  held  and  have  gone 
under  the  settlement." 

By  the  Settled  Land  Act,  1884, 
s.  4,  "  A  fine  received  on  the  grant 
of  a  lease  under  any  power  conferred 
by  the  Act  of  1882  is  to  be  deemed 
capital  money  arising  under  that 
Act." 
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The  son's  will  should  be  read  into  the  father's  will,  and  C.A. 
then  by  the  operation  of  s.  22,  sub-s.  5,  of  the  Settled  Land  i90i 
Act,  1882,  the  father's  will  passes  the  capital  money  which  moses, 
represents  the  land.  On  the  construction  of  the  son's  will  it  is 
submitted  that  he  intended  to  appoint  that  in  which  under  his  v. 
father's  will  he  had  a  life  interest  and  a  power  to  appoint  ^^^^^'^^ 
among  his  children.     This  would  include  the  premiums  in 
question.    The  doctrine  of  ademption  applies  to  a  testator's 
own  property ;  it  has  no  application  to  property  over  which  he 
has  a  special  power  of  appointment.    The  effect  of  an  exercise 
of  a  special  power  of  appointment  is  in  substance  merely  to  insert 
in  the  will  which  created  the  power  the  name  of  the  particular 
person  who  is  to  take  the  subject-matter  of  the  power. 

The  judgment  of  Byrne  J.  was  really  founded  on  Gale  v. 
Gale  (1) ;  but  that  decision  has  been  questioned.  Sect.  24  of 
the  Wills  Act  does  not  apply  to  a  will  made  in  exercise  of  a 
special  power  of  appointment.  In  such  a  case  the  operative 
instrument  is  that  which  creates  the  power,  not  that  which 
exercises  it.  Sect.  27  does  not  of  itself  apply  to  a  special 
power ;  there  must  be  in  the  will  some  reference  to  the  power. 
There  are  several  sections  in  the  Wills  Act  which  do  not  apply 
to  special  powers.  In  In  re  Wells'  Trusts  (2)  it  became  unneces- 
sary to  decide  whether  s.  24  applies  to  a  will  made  in  exercise 
of  a  special  power  ;  but  it  is  plain  from  what  Stirling  J.  said  (3) 
that  in  his  opinion  s.  24  did  not  apply  to  such  a  will ;  and  in  In 
re  Hayes  (4)  this  Court  held  that  a  will  did  not  exercise  a  special 
power  of  appointment  which  was  created  after  the  date  of  the 
will.  The  ground  of  the  decision  was  that  the  language  of 
the  will  did  not  shew  an  intention  to  exercise  a  non-existent 
special  power,  but  the  Court  expressed  an  opinion  that  ss.  24 
and  27  of  the  Wills  Act  did  not  apply.  In  Doyle  v.  Coyle  (5) 
it  was  expressly  decided  that  neither  s.  24  nor  s.  27  of  the 
Wills  Act  applies  to  special  powers  of  appointment.  In 
Cooper  V.  Martin  (6)  Lord  Cairns  L.J.  expressed  (7)  an  opinion 


(1)  21  Beav.  349. 

(2)  (1889)  42  Ch.  D.  646. 

(3)  Ibid.  656,  657. 


(4)  [1901]  2  Ch.  529. 

(5)  [1895]  1 1.  K.  205. 

(6)  L.  K.  3  Ch.  47. 


(7)  L.  K.  3  Ch.  56. 
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0.  A.      which  is  in  favour  of  the  appellants.    Byrne  J.  did  not  really 
1901      deal  with  this  point.    He  based  his  decision  on  cases  which 
Moses,     applj  to  general  powers. 

[Cozens-Haedy  L.J.  referred  to  Airey  v.  Bower.  (1)] 
In  In  re  Dow  sett  (2)  Far  well  J.  overlooked  the  real  distinc- 
tion between  a  general  power  and  a  special  power.  It  is 
contended  that  the  will  must  be  construed  as  at  its  date,  and 
that  there  is  no  ademption.  The  doctrine  of  ademption  has 
no  application  to  special  powers.  Indeed,  that  doctrine  would 
not  apply  to  any  power,  general  or  special,  but  that  by  s.  27 
of  the  Wills  Act  it  is  made  applicable  to  general  powers.  If 
an  estate  is  settled  to  A.  for  life,  remainder  to  B.  for  life, 
remainder  to  his  children  as  he  shall  appoint,  and  B.  makes 
a  will  exercising  the  power,  after  this  A.,  as  tenant  for  life, 
without  the  knowledge  of  B.,  sells  the  estate  and  dies,  the 
result  of  the  decision  of  Byrne  J.  would  be  that  the  proceeds 
of  sale  would  not  pass  under  B.'s  will.  This  would  be 
contrary  to  s.  22,  sub-s.  5,  of  the  Settled  Land  Act,  1882. 
By  virtue  of  that  section  the  proceeds  of  sale  would  pass 
under  B.'s  will,  and,  indeed,  they  would  equally  pass  if  A.  had 
sold  the  estate  before  B.  made  his  will.  The  intention  of 
the  son  in  the  present  case  was  to  appoint  the  subject-matter 
of  the  power  in  whatever  condition  it  might  be  at  the  time  of 
his  death. 

Levett,  K.C.,  and  Wace^  for  the  daughters  of  A.  H.  Bed- 
dington. On  the  construction  of  the  son's  will  the  decision  of 
Byrne  J.  was  right.  The  son  might,  if  he  had  so  intended, 
have  appointed  the  houses  or  any  investments  of  the  trust 
fund  which  might  be  substituted  for  them.  He  has  not 
done  this,  and  the  appellants  wish  to  insert  in  the  will  words 
to  that  effect.  In  the  case  of  the  Madras  Stock  the  testator 
did  use  words  to  that  effect. 

[Cozens-Hardy  L.J.  Are  those  words  limited  to  the 
Madras  Stock  ?] 

The  true  inference  is  that  the  testator  intended  to  appoint 
only  the  particular  houses  which  he  mentions. 

[Vaughan  Williams  L.J.   Was  it  not  reasonable  that  in 

(1)  (1887)  12  App.  Cas.  263,  268.  (2)  [1901]  1  Ch.  398. 
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exercising  the  power  the  testator  should  describe  the  property  C.  A 
as  in  its  actual  condition  at  the  date  of  his  will?  Can  you  i90i 
from  that  draw  any  such  inference  ?]  Moses, 

There  is  still  existing  property  which  fits  the  description 
in  the  will,  and  yet  it  is  said  that  that  description  includes 
property  purchased  since  the  date  of  the  will. 

[KoMEE  L.J.  Suppose  the  money  derived  from  one  part  of 
the  property  subject  to  the  power  had  been  employed  in 
improving  another  part,  would  the  appointee  to  whom  the  first 
part  was  given  be  entitled  to  a  charge  for  the  money  upon  the 
second  part  ?] 

By  s.  22,  sub-s.  5,  of  the  Settled  Land  Act,  1882,  capital 
money  arising  from  the  sale  of  settled  land  is  to  be  held  to  the 
uses  of  the  whole  settlement ;  the  money  is  not  earmarked  to 
any  particular  part  of  those  uses. 

It  is  admitted  that  if  an  appointment  of  Blackacre  were 
made  by  deed  the  proceeds  of  the  sale  of  Blackacre  would  pass ; 
but  that  is  because  the  deed  of  appointment  becomes  at  the 
moment  of  its  execution  part  of  the  settlement,  even  if  a  power 
of  revocation  is  reserved.  But  that  would  not  be  so  if  the 
appointment  were  made  by  will.  Suppose  the  premiums 
received  in  respect  of  the  Dover  Eoad  estate  had  been  applied 
in  paying  off  a  charge  upon  the  "Westminster  Bridge  Eoad 
estate,  and  after  that  had  been  done  the  son  had  appointed  the 
Dover  Koad  estate  to  one  of  his  children  and  the  Westminster 
Bridge  Eoad  estate  to  another  child,  could  it  be  said  that  the 
latter  estate  was  appointed  subject  to  a  charge  for  the  money 
so  applied  in  favour  of  the  appointee  of  the  Dover  Eoad  estate  ? 

[Cozbns-Haedy  L.J.  Would  not  the  appointee  of  the  Dover 
Eoad  estate  be  entitled  to  stand  in  the  shoes  of  the  mortgagee 
who  had  been  paid  off  ?] 

That  would  depend  upon  the  dates — upon  whether  the  will 
was  executed  before  or  after  the  charge.  The  property  stood 
settled  as  it  was  settled  by  the  father's  will  until  a  will  of  the 
son  altered  the  destination,  and  a  will  can  have  no  effect  during 
the  life  of  the  testator.  At  the  time  when  these  premiums  were 
paid  the  "  settlement  "  of  the  property  did  not  include  the  will 
of  the  son,  which  had  not  then  come  into  operation  because  he 
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C.  A.  was  living.  The  property  was  subject  to  the  provisions  of  the 
1901  father's  will  only.  A  new  power  arose  under  that  will,  and 
Moses,  the  Westbourne  Terrace  house  was  conveyed  subject  to  that 
In  re.  power.  For  the  purpose  of  construction  it  is  immaterial 
whether  the  power  is  general  or  special.  The  argument 
derived  from  the  fact  that  the  testator  appointed  the  whole  of 
the  property  applies  equally  to  either  case.  Until  the  appoint- 
ment is  made  there  is  a  vested  interest  in  the  persons  entitled 
in  remainder.  Consequently  Gale  v.  Gale  (1),  and  other  cases 
in  which  the  power  was  general,  apply  to  the  present  case. 
The  real  question  is,  whether  there  is  enough  in  the  son's  will 
to  divest  the  interest  of  the  daughters  under  the  father's  will — 
whether  the  son  has  appointed  the  house  and  all  capital  moneys 
which  may  arise  from  it.  It  is  submitted  that  he  has  not  done 
this.  When  the  premiums  were  received  they  became,  under 
s.  22,  sub-s.  5,  of  the  Settled  Land  Act,  a  part  of  the  whole 
settled  estate ;  they  were  not  attached  to  any  particular  part 
of  it. 

The  difference  between  the  effect  of  an  appointment  by  dee4 
and  that  of  an  appointment  by  will  was  pointed  out  in  Cooper 
V.  Martin.  (2)  A  will  cannot  be  looked  at  for  any  purpose 
until  it  comes  into  operation  by  the  death  of  the  testator.  It 
is  submitted  that  the  decision  in  Gale  v.  Gale  (1)  was  right.  It 
was  recognised  as  a  binding  authority  by  Jessel  M.E.  in  Blake 
V.  Blake  (3),  and  it  is  referred  to  in  Theobald  on  Wills,  5th  ed. 
pp.  141,  221,  as  being  good  law. 

When  the  subject-matter  of  an  appointment  is  taken  away 
the  appointment  does  not  operate.  There  is  no  reason  why 
the  doctrine  of  ademption  should  not  apply  to  a  special  power. 
The  decision  in  In  re  Johnstone's  Settlement  (4)  turned  upon 
the  words  of  the  will.  The  question  of  construction  must 
always  come  before  that  of  ademption. 

[Vaughan  Williams  L.J.  referred  to  the  observations  on 
Gale  V.  Gale  (1)  in  Sugden  on  Powers,  8th  ed.  p.  308.] 

If  a  testator  by  his  will  gave  a  house,  and  then  he  let  the 
house,  taking  a  premium  from  the  lessee,  by  virtue  of  s.  23  of 

(1)  21  Beav.  349.  (3)  15  Ch.  D.  481,  489. 

(2)  L.  E.  3  Ch.  47,  59.  (4)  14  Ch.  D.  162. 


ICh. 


CHANCEKY  DIVISION. 


Ill 


In  re. 
Beddington 

V. 

Beddington. 


the  Wills  Act  the  house  would  pass  to  the  devisee  subject  to  C.  A. 
the  lease,  but  the  premium  would  not  pass  to  him.  1901 

[Cozen s-Hardy  L.J.  Does  s.  23  apply  at  all  to  a  special  moses, 
power  ?] 

That  is  a  difficult  question ;  but,  even  if  it  does  apply,  still 
the  appointment  would  not  carry  the  premiums. 

It  is  submitted  that  the  decision  in  In  re  Dowsett  (1)  was 
right.    All  the  authorities  were  cited  there. 

The  Court  is  really  asked  by  the  appellants  to  say  (1.)  that  a 
will  made  in  exercise  of  a  special  power  must  be  construed 
differently  from  other  wills ;  (2.)  that  such  a  will  has  a  retro- 
spective operation  which  is  unknown  to  the  law  of  wills.  The 
question  is  really  one  of  intention,  and,  if  so,  s.  24  of  the  Wills 
Act  has  no  application. 

In  the  case  of  an  absolute  owner  of  property  there  is  no 
presumption  that  he  intends  to  dispose  of  the  whole  of  his 
property  by  his  will,  and  this  applies  equally  to  a  will  made  in 
exercise  of  a  special  power. 

Apparently  In  re  Dowsett  (1)  is  the  only  case  in  which  the 
doctrine  of  ademption  has  been  applied  to  a  special  power. 

Norton,  K.C.y  in  reply.  In  Blahe  v.  Blake  (2)  all  the  sales 
were  made  before  the  will,  so  that  the  present  point  did  not 
arise.  In  all  cases  of  appointment  under  a  power  the  presump- 
tion (but  for  the  Wills  Act)  is  that  the  appointor  intends  to 
give  the  property  in  whatever  state  it  may  be  at  the  time  of 
his  death. 

In  Holyland  v.  Lewin  (3)  it  was  decided  that  s.  33  of  the 
Wills  Act  does  not  apply  to  an  appointment  under  a  special 
power.  And  Lord  Selborne  L.C.,  in  delivering  the  judgment 
of  the  Court  of  Appeal,  said  (4):  "An  appointment  under 
a  limited  power  operates  by  virtue  of  the  instrument  creating 
the  power,  the  execution  when  valid  being  read  into,  and 
deriving  its  force  from  that  instrument  " ;  and  he  added  that, 
provided  that  a  will  executing  the  power  is  duly  executed 
according  to  law,  "  the  execution  operates  in  the  same  way 
after  the  death  of  the  appointor  as  if  the  instrument  were  not 

(1)  [1901]  1  Ch.  398.  (3)  (1884)  26  Ch.  D.  266. 

(2)  15  Ch.  D.  481.  (4)  Ibid.  271. 
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C.A.  testamentary."  Under  the  old  law  of  wills  a  devise  of  real 
1901  estate  was  a  conveyance  operating  as  from  the  death  of  the 
jj^g  testator  of  the  real  estate  which  he  had  at  the  date  of  the 
In  re.  execution  of  his  will. 
Beddington  rpj^g  premiums  ought  to  be  treated  as  attached  to  the 
Beddington.  particular  property  in  respect  of  which  they  were  received. 

The  difficulty  which  arises  here  would  arise  equally  if  the 
appointment  had  been  made  by  deed.  Under  s.  21  of  the 
Settled  Land  Act,  1882,  there  is  power  to  apply  money  arising 
from  the  sale  of  estate  X.  in  improving  estate  Y.  For  all 
practical  purposes  a  will  which  exercises  a  special  power  is 
equivalent  to  an  appointment  by  a  revocable  deed.  In  order 
to  ascertain  the  subject-matter  of  the  appointment,  you  must 
look  at  the  date  of  the  execution  of  the  will,  though  not  for  the 
purpose  of  ascertaining  the  persons  who  are  to  take.  Sect.  24 
of  the  Wills  Act  does  not  apply  to  the  persons  who  are  to 
take. 

In  In  re  Wells'  Trusts  (1)  Stirling  J.  was  evidently  of  opinion 
that  s.  24  does  not  apply  to  a  will  made  in  exercise  of  a  special 
power.  The  doctrine  of  ademption  would  no  doubt  apply  to 
special  powers  if  the  subject-matter  had  gone  entirely ;  it  does 
not  apply  when  there  has  been  merely  what  may  be  called  a 
change  of  investment. 

In  re  Johnstone's  Settlement  (2)  is  not  distinguishable  from 
the  present  case.  [He  also  referred  to  In  re  Duke  of  Marl- 
borough and  Governors  of  Queen  Anne's  Bounty  (3) ;  In  re  Earl 
of  Badnor's  Will  Trusts  (4) ;  In  re  Lowman,  (5)] 

Cur.  adv.  vult. 

Dec.  5.  Vaughan  Williams  L.J.  read  the  following  judg- 
ment : — This  case  raises  a  question  as  to  the  construction  of 
the  will  of  A.  H.  Beddington  whereby  he  exercised  the  power 
of  appointment  given  to  him  by  the  will  of  his  father,  Henry 
Moses.  The  question  is  whether  the  gift  of  some  freehold 
houses  described  by  name  carries  some  premiums  which,  after 

(1)  42  Ch.  D.  646,  656.  (3)  [1897]  1  Ch.  712. 

(2)  14  Ch.  D.  162.  (4)  (1890)  45  Ch.  D.  402. 

(5)  [1895]  2  Ch.  348. 
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the  date  of  the  execution  of  the  will  exercising  the  power,  were      C  A. 
taken  on  the  granting  of  leases  of  some  of  the  houses  by  the  hkji 
testator  in  the  exercise  of  his  power  of  leasing  as  tenant  for  :^ro.sEs 
life,  under  the  provisions  of  the  Settled  Land  Acts,  1882  and 
1884.    [His  Lordship  stated  the  facts  in  substance  as  above, 
and  continued  : — ] 

It  will  be  seen,  therefore,  that  a  far  larger  amount  was  taken  ^vi)Ss''L.j 
from  the  value  of  the  Dover  Street  estate,  which  was  appointed 
to  the  son  Claude,  than  was  taken  from  the  value  of  the  West- 
minster Bridge  estate,  given  to  the  son  Herbert.  This,  it  is 
-urged,  makes  it  probable  that  the  testator  meant  to  divide  the 
property,  the  subject  of  the  power,  equally  between  his  sons, 
and  makes  it  improbable  that  he  should  have  intended  to  make 
unequal  abstractions  from  the  shares.  I  do  not  suppose  that, 
if  the  houses  which  have  been  let  on  long  leases  in  considera- 
tion of  heavy  premiums  had  been  the  property  of  the  testator, 
and  had  been  so  let  after  the  date  of  a  will  of  the  testator 
leaving  the  houses  to  his  son,  it  would  be  contended  that  the 
^premiums  so  taken  would  pass  to  the  son.  But  it  is  contended 
ihat  the  premiums  do  pass  to  the  son  under  an  exercise  of  a 
power  of  appointment,  or  at  all  events  of  this  power  of  appoint- 
ment, and  the  grounds  upon  which  this  contention  is  based 
seem  to  me  to  be,  first,  that  s.  24  of  the  Wills  Act  has  no 
iappHcation  to  special  powers,  but  only  to  general  powers. 
Secondly,  that  neither  Blake  v.  Blake  (1)  nor  any  of  the  other 
cases  which  decide  that  a  gift  of  land  under  a  power  of  appoint- 
ment exercised  by  will  does  not  carry  the  proceeds  of  the  land, 
ihave  any  application  to  the  exercise  of  a  special  power,  because 
they  are  all  cases  of  an  exercise  of  a  general  power.  Thirdly, 
it  is  contended  that  the  premiums  do  pass  by  virtue  of  the 
Settled  Land  Acts,  1882  and  1884.  Fourthly,  it  is  contended 
that  the  dicta  of  Lord  St.  Leonards  in  Sugden  on  Powers, 
-8th  ed.  p.  308,  and  of  Lord  Cairns  in  Cooper  v.  Martin  (2), 
shew  that  an  alteration  in  the  character  of  the  settled  property 
€Lfter  the  date  of  a  will  exercising  the  power  will  not  prevent 
the  settled  property  in  its  altered  character  from  passing. 
Lastly,  it  is  contended  that,  if  the  will  of  Henry  Moses,  settling 

(1)  15  Ch.  D.  481.  (2)  L.  R.  3  Ch.  47. 
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c.A.      the  property  and  creating  the  special  power,  and  the  will  of 
1901      A.  H.  Beddington  exercising  the  power  are  read  together,  the^ 
Moses,     premiums  taken  on  granting  the  leases  pass  to  the  appointee ► 
I  propose  to  deal  with  these  contentions  seriatim. 

First,  I  will  assume  that  the  contention  is  correct,  that  s.  24 
of  the  Wills  Act  has  no  application  to  appointments  under  £i 
inml^Lj.  special  power  of  appointment.    What  then  ?    It  seems  to  me? 

to  follow  that  the  exercise  of  the  power  by  the  will  can  only 
apply  to  the  property  as  it  existed  at  the  time  of  making  the- 
will.  I  cannot  think  that  the  appointment  takes  effect  upon 
the  death  of  the  testator  as  from  the  date  of  the  will.  The 
appointment  seems  to  me  to  be  absolutely  inoperative  until  the 
death  of  the  testator.  Nothing  vests  in  the  appointee  at  the 
date  of  the  execution  of  the  will.  It  differs  in  this  respect 
from  an  appointment  by  deed  under  a  power  giving  a  power  of 
revocation.  It  is  true  that  estates  created  by  the  exercise  of 
a  power  tiake  effect  precisely  in  the  same  manner  as  if  created 
by  the  deed  which  raised  the  power.  But,  although  what  is 
taken  by  the  appointee,  whether  realty  or  personalty,  is  taken 
under  the  authority  of  the  power,  yet  it  is  not  taken  from  the 
time  of  the  creation  of  the  power.  There  is  no  relation  back,, 
"so  as  to  make  things  vest  from  the  time  of  the  power,  but 
according  to  theltime  of  that  act  executing  that  power ;  not  like 
the  referring  back  in  case  of  assignment  in  commission  of 
bankruptcy ;  that  is,  by  force  of  the  statute,  and  to  avoid  mesne 
wrongful  acts  "  :  see  per  Lord  Hardwicke  in  BuTie  of  Marl- 
borough  v.  Lord  Godolphin  (1) ;  Sugden  on  Powers,  4th  ed. 
p.  335.  Now,  in  the  case  of  an  exercise  of  a  power  by  will,  it 
seems  to  me  that  there  is  no  act  exercising  the  power  so  long 
as  the  will  is  ambulatory — that  is,  till  the  death  of  the  testator. 
As  is  pointed  out  by  Farwell  J.  in  his  judgment  in  In  re 
Dowsett  (2),  the  same  principle  which  makes  a  gift  to  an 
appointee,  under  a  special  power  of  appointment  by  will,  fail 
or  lapse  by  reason  of  the  death  of  the  appointee  before  the 
death  of  the  testator,  also  appHes  to  the  failure  of  the  subject- 
matter  of  the  appointment.  There  is  no  difference  in  principle, 
says  Farwell  J.  (3),  between  the  failure  of  the  object  and  the 
(1)  (1750)  2  Yes.  Sen.  Gl,  79.  (2)  [1901]  1  Ch.  398. 

(3)  [1901]  1  Ch,  402. 
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failure  of  the  subject  of  the  power.  When  a  power  is  exercised      C.  A. 
by  will,  although  the  legatee  will  take  under  the  authority  of  i90i 
the  power,  yet  he  does  not  take  under  the  power  solely  and  Moses, 
exclusively,  but  under  it  and  the  will  jointly.     The  will  so 
made  is  to  be  construed  and  considered  like  all  other  wills : 
Oke  V.  Heath  (1) ;  Williams  on  Executors,  9th  ed.  p.  1079.  It 
is  therefore  ambulatory,  revocable,  and  incomplete  till  the  death  wnSs^.j, 
of  the  testator ;  consequently  no  person  can  take  under  it  who 
does  not  survive  him  :  see  Williams  on  Executors.   If  authority 
were  wanted  to  shew  that  the  making  of  a  will  cannot  be 
treated  as  an  act  exercising  a  power  so  as  to  make  the  exercise 
take  effect  from  the  date  of  making  the  will,  Cooper  v. 
Martin  (2)  is  a  sufficient  authority,  because  in  that  case  the 
exercise  of  the  power  would  have  been  within  the  time  limited 
for  its  exercise,  if  the  date  of  making  the  will  could  have  been 
treated  as  th^  date  of  the  exercise  of  the  power. 

Secondly,  I  think  that  Blake  v.  BlaJce  (3)  and  the  other  cases 
decided  on  the  construction  of  wills  purporting  to  exercise  a 
general  power,  and  the  effect  of  an  alteration  of  the  character 
of  the  settled  property  after  the  making  of  the  will,  apply  just 
as  much  to  the  exercise  of  a  special  power  as  to  that  of  a 
general  power.  In  fact,  the  whole  contention  that  such  cases 
do  not  apply  to  appointments  in  exercise  of  a  special  power 
was  based  upon  the  assumption  of  the  relation  back  of  an 
appointment  by  will  to  the  date  of  the  will,  and  falls  if  that 
assumption  cannot  be  maintained. 

Then,  as  to  the  Settled  Land  Act,  1882.  [His  Lordship 
read  s.  22,  sub-s.  5,  and  continued  : — ]  I  think  that  the 
"  settlement  "  in  this  case  is  the  will  of  Henry  Moses.  I  do 
not  think  that  the  will  of  A.  H.  Beddington,  the  donee  of  the 
power,  was  part  of  the  settlement  at  the  date  of  the  receipt  of 
the  premiums.  I  think  that  the  only  effect  of  s.  22,  sub-s.  5, 
upon  the  premiums  was,  to  make  them,  as  "  capital  money," 
subject  to  the  power  of  appointment,  and  the  other  provisions 
in  the  will  of  Henry  Moses,  but  that  this  leaves  unaffected  the 
question  whether  the  appointment  by  A.  H.  Beddington  of  the 

(1)  (1748)  1  Ves.  Sen.  135-40.  (2)  L.  K.  3  Ch.  47. 

(3)  15  Ch.  D.  481. 
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freehold  estates  carries  premiums  taken  by  him  between  the 
date  of  his  will  and  his  death,  although  those  prerniums 
undoubtedly  were,  by  virtue  of  s.  4  of  the  Act  of  1884,  capital 
money  "  within  the  meaning  of  sub-s.  5  of  s.  22. 

Then  come  the  dicta  of  Lord  Cairns  and  Lord  St.  Leonards. 
I  will  deal  first  with  the  dictum  of  Lord  Cairns  in  Cooper  v. 
Martin.  (1)  He  said :  I  should  have  had  no  doubt,  speaking 
with  great  respect  of  the  contrary  view  which  the  Vice-Chan- 
cellor  appears  to  have  entertained,  that  the  appointment  of 
Pain's  Hill,  eo  nomine,  in  the  will  would  have  been  a  revocation 
pro  tanto  of  the  appointment  in  the  deed  of  the  5th  of  April 
previous,  and  would  have  carried  the  proceeds  of  the  sale  of 
Pain's  Hill  if,  under  the  trust  for  pre-emption  by  the  younger 
brothers  or  otherwise,  it  should  become  necessary  to  sell  it.'* 
It  will  be  seen,  however,  that  there  the  power  of  appointment 
was  a  power  to  appoint  a  fund  amongst  certain  of  her  children 
in  such  shares  as  the  donee  of  the  power  should  by  deed  or  will 
appoint,  of  which  fund  the  proceeds  of  the  sale  of  Pain's  Hill 
formed  a  part.  Then,  by  will,  the  donee  of  the  power,  the 
testator's  widow,  appointed  the  Pain's  Hill  estate  by  name  to 
her  eldest  son.  It  seems  plain  from  this  that  Lord  Cairns  did 
not  mean  by  the  passage  I  have  quoted  to  say  that,  under  a 
power  to  appoint  real  estate,  an  appointment  of  a  specified  real 
estate  would  carry  the  proceeds  of  that  estate,  if  the  estate 
should  happen  to  be  sold  between  the  date  of  the  will  of  the 
donee  of  the  power  and  his  death.  I  do  not,  therefore,  think 
that  the  dictum  of  Lord  Cairns  assists  us  in  the  decision  of 
the  present  case. 

Then,  as  to  the  passage  from  Sugden  on  Powers,  8th  ed. 
p.  308.  He  begins  by  criticising  Gale  v.  Gale  (2)  on  the  ground 
that  it  is  based  on  too  narrow  a  construction  of  s.  27  of  the 
Wills  Act.  If  he  meant  that  an  appointment  of  a  specified  real 
estate  would  in  all  cases  carry  the  proceeds  of  its  sale,  even 
though  invested  in  the  purchase  of  some  other  estate,  Moor  v. 
liaisbeck  (3)  would  seem  to  be  a  clear  authority  to  the  contrary, 
and  it  is  quoted  in  Shelford's  Eeal  Property  Statutes,  8th  ed. 

(1)  L.  R.  3  Ch.  56.  (2)  21  Beav.  349. 

(3)  (1841)  12  Sim.  123.  ^ 
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p.  520,  as  the  authority  for  the  passage  which  Jessel  M.K.  cited  C.  A. 

with  approval  in  Blake  y.  Blake.  (1)    Then  follows  a  passage  i90i 

in  which  Lord  St.  Leonards  certainly  does  seem  to  say  as  Moses, 
a  matter  of  construction  that  when  property,  the  subject  of  a 

n  •  .  T    •       1  t       ^  BeDDINGTON 

power  of  appomtment,  is  vested  m  trustees  who  nave  a  power 
of  sale,  with  the  consent  of  the  donee  of  the  power  of  appoint- 
ment,  which  power  they  exercise  after  the  date  of  the  will  wiuramsT.j. 
exercising  the  power  of  appointment,  the  appointment  would 
not  be  defeated  by  the  change  in  the  character  of  the  estate. 
Lord  St.  Leonards  says  that,  supposing  a  personal  fund  to  be 
settled  on  a  marriage,  in  like  manner  as  the  real  estate  was 
settled  in  Gale  v.  Gale  (2),  and  there  was  a  power  in  the  settle- 
ment to  vary  the  securities,  it  could  hardly  be  held  that  an 
appointment  by  will  of  the  fund  in  its  then  present  state  would 
be  defeated  by  a  variation  in  the  investment  of  it,  under  the 
power  for  that  purpose,  subsequently  to  the  will.  Jessel  M.E. 
in  Blake  v.  Blake  (1)  did  not  agree  with  this  view.  He  thought 
that  the  sale,  being  made  with  the  consent  of  the  donee  of  the 
power,  had  the  same  effect  as  a  sale  of  the  donee's  own  land 
would  have  had,  and  he  declined  to  read  the  gift  of  the  land  as 
a  gift  of  the  proceeds.  It  is  true  that,  in  both  Gale  v.  Gale  (2) 
and  Blake  v.  Blake  (1),  the  power  of  appointment  was  general, 
and  the  sale  was  with  the  consent  of  the  donee  of  the  power, 
and  these  facts  certainly  made  the  case  very  like  the  case  of  a 
devise  of  the  land  of  the  testator,  and  a  subsequent  sale  of  the 
same  land  by  the  testator.  But,  even  if  one  regards  the  exercise 
of  a  special  power  as  being  merely  the  nomination  of  a  member 
or  members  of  a  class  to  take  specific  property  included  in  the 
power  of  appointment,  yet,  if  the  property  as  described  ceases 
to  exist,  it  would  seem  that  the  appointment  must  fail,  unless 
you  can  find  in  the  terms  of  the  will,  construed  in  the  light  of 
the  instrument  creating  the  power,  something  to  shew  that  the 
donee  of  the  power  intended  to  appoint  that  portion  of  the  settled 
property  in  whatever  state  it  might  be  found  at  the  time  of  his 
death.  In  the  hypothetical  case  put  by  Lord  St.  Leonards  he 
found  evidence  of  the  intention  in  the  fact  that  the  trustees  of 
the  settled  property  were  assumed  to  have  power  to  vary  the 
(1)  15  Ch.  D.  487.  (2)  21  Beav.  349. 
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C.  A.      investments,  and  in  In  re  J ohnstone's  Settlement  (1)  Malins  V.-C. 
1901       drew  the  same  inference  from  a  similar  power.    On  the  whole, 
^J^g^     I  think  that,  even  if  it  is  assumed  that  such  a  rule  of  con- 
Inre.      struction  is  right  in  cases  in  which  the  property  the  subject 
of  the  appointment  is  vested  in  trustees,  who  have  a  power  of 
changing  the  investment  of  the  property,  and  who  in  fact  do 
wuS^'l.j.  change  the  investment  after  the  date  of  the  will  of  the  donee 
^      of  the  power,  the  rule  does  not  apply  in  a  case  in  which  the 
change  of  investment  results  from  a  sale  by  the  donee  of 
the  power  after  the  date  of  his  will. 

As,  in  my  opinion,  all  the  above-mentioned  contentions  in 
favour  of  the  view  that  the  present  appointment  carries  the 
premiums  taken  on  the  granting  of  the  leases  fail,  the  only 
point  left  is  one  of  construction.  And  I  regret  that  I  cannot 
persuade  myself  that,  on  the  true  construction  of  the  will  of 
A.  H.  Beddington,  the  appointment  of  the  freehold  houses  by 
name  extends  to  carry  the  premiums  taken  by  him  when  exer- 
cising his  power  of  leasing  as  tenant  for  life  under  the  Settled 
Land  Act.  I  regret  it,  because  I  fear  this  construction  may 
defeat  the  intention  of  the  testator.  I  can  only  say  that  for  the 
future  a  donee  who  wishes  an  appointment  to  carry  the  property 
the  subject  of  the  power,  however  it  may  happen  to  be  invested 
at  the  time  of  his  death,  will  know  that  he  must  say  so  in 
express  terms  in  his  will.  I  do  not  say  that  In  re  Johjistone's 
Settlement  (1)  is  bad  law.  It  is  not  necessary  to  do  so.  That 
case  does  not  really  touch  the  present  case.  That  was  a  case 
of  mere  construction  in  which  the  surrounding  circumstances 
were  different  from  those  of  the  present  case.  But  I  do  hold 
that  a  will  made  in  the  exercise  of  a  power  is  to  be  construed 
and  considered  in  the  same  way  as  all  other  wills,  and  that  the 
Court  cannot  have  recourse  to  speculation  to  construe  it. 

EoMER  L.J.  read  the  following  judgment : — I  have  had 
an  opportunity  of  reading  the  judgments  of  my  brothers, 
and,  as  they  express  also  my  views  on  the  chief  points 
arising,  I  desire  only  to  add  a  few  words  to  what  they 
have  written.    In  the  first  place,  I  may  point  out  that, 

(1)  14  Ch.  D.  162. 
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when  A.  H.  Beddington  in  his  will  refers  to  and  appoints  C.A, 
iDy  name  the  different  estates  over  which  he  had  the  special  1901 
power  of  appointment  (e.g.,  the  freehold  estate  in  the  West-  moses, 
minster  Bridge  Koad),  although  he  uses  short  expressions, 
his  will  is  in  effect  the  same  as  if,  instead  of  using  the  short 
•expressions,  he  had  given  the  full  particulars  of  those  estates,  i^^ddington. 
For  example,  his  appointment  of  the  freehold  estate  in  the  p-o^^-J- 
Westminster  Bridge  Eoad  is  an  appointment  of  the  houses 
constituting  that  estate  at  the  date  of  the  will,  as  if  he  had 
specifically  mentioned  each  house.  So  that  the  legal  question 
arising  in  this  case  may  be  shortly  stated  as  follows.  A 
person  having  a  special  power  of  appointment  by  will  over  a 
settled  estate  consisting  of  lands  and  houses,  appoints  by  will  a 
particular  house  to  A.  (an  object  of  the  power),  and  either 
appoints  the  rest  of  the  estate  to  other  objects  of  the  power, 
or  lets  it  go  as  in  default  of  appointment.  There  is  nothing 
in  the  will  beyond  what  I  have  stated  to  cast  a  light  upon  the 
testator's  intentions.  After  the  date  of  the  will  the  testator, 
as  tenant  for  life  of  the  settled  estate  under  the  settlement, 
sells,  under  the  Settled  Land  Acts,  the  house  appointed  to  A. 
The  question  is,  whether  the  proceeds  of  sale  pass  to  A.  under 
the  appointment.  Now,  I  agree  with  my  brothers  that  the 
provisions  of  the  Settled  Land  Acts  do  not  shew  that  that 
question  must  be  answered  in  the  affirmative.  Those  pro- 
visions do  shew  that  the  proceeds  of  sale  were  subject  to  the 
special  power  to  appoint  by  will,  but  still  leave  it  to  the  will 
to  appoint,  or  not  to  appoint,  those  proceeds,  as  the  testator 
might  think  fit.  Nor,  even  assuming  that  s.  23  of  the  Wills 
Act  applies  to  special  powers,  is  there,  in  my  judgment, 
anything  in  that  section  which  makes  the  proceeds  pass  to  A. 
I  cannot  see  how  the  proceeds  can  be  said  to  constitute  an 
"  estate  or  interest  "  in  the  house  sold,  within  the  meaning  of 
those  words  as  used  in  the  section.  And  I  may  point  out  that 
after  the  sale  of  the  house  the  proceeds  of  sale  became  "  capital 
moneys  "  in  respect  of  the  settled  estate  generally,  and  had  no 
special  relation,  during  the  testator's  life  and  before  his  will 
came  into  operation,  to  any  particular  part  of  that  estate. 
It  seems  to  me,  then,  that  the  question  narrows  itself  to  this  : 
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O.A.  Can  it  be  gathered  from  the  will,  regard  being  had  to  the 
1901  instrument  creating  the  power,  that  the  testator  intended  the- 
Moses,     proceeds  of  sale  to  pass  to  A.  ?  I  cannot  say  that  it  does  so  here. 

The  testator  may  or  may  not  have  so  intended,  and  different 
persons  may  hold  different  views  as  to  the  probabilities  one- 
way or  the  other.  For  myself,  I  decline  to  speculate  as  to 
Komer  L.J,  -j^'g  jntcntions.  He  has  not  said  in  his  will  that  the  proceeds 
are  to  pass,  nor  can  I  be  sure  from  the  will  that  he  even 
wished  the  proceeds  to  pass.  For  all  I  know,  he  might  have 
had  special  motives  in  appointing  the  house  itself  to  A.,  which 
would  not  induce  him,  or  make  him  wish,  if  the  house  were^ 
sold,  to  appoint  the  proceeds  to  A. 

I  will  only  add  a  few  words  about  the  cases  which  have 
been  cited. 

The  reasoning  of  Jessel  M.E.  in  Blaise  v.  Blahe  (1),  where 
he  deals  with  Gale  v.  Gale  (2),  though  those  were  cases  of  a 
general  power,  appears  to  me  to  apply  to  the  present  case. 
And,  with  reference  to  the  criticism  of  Lord  St.  Leonards  on 
Gale  V.  Gale  (2),  I  may  observe  that  he  himself  relies  on  the 
intention  of  the  testator.  He  says  (Sugden  on  Powers,  8th  ed. 
p.  308)  that  The  testator  did  not  intend  his  legatees  to  take 
the  settled  estate  itself,  but  the  produce  of  it,  and  that  wa& 
precisely  the  condition  in  which  the  settled  property  stood 
at  his  death."  But  that  was  begging  the  whole  question.  If 
the  intention  of  the  testator  was  to  appoint  the  proceeds  of 
the  sale  of  the  estate,  I  know  of  no  jceason  why  effect  should 
not  be  given  to  that  intention.  But,  of  course,  that  intentiort 
must  appear  from  the  will  itself,  regard  being  had  to  the 
instrument  creating  the  power.  So  that  again  one  is  brought 
back  to  the  point,  whether  from  the  will  you  can  gather  that 
the  testator  has  appointed  the  proceeds.  No  doubt,  in  many 
cases,  though  an  appointment  may  be  of  a  property  by  a 
particular  description,  there  may  be  sufficient  in  the  will  to* 
shew  that  the  testator  meant  to  appoint,  and  has  really 
appointed,  whatever  might  represent  that  property  at  the  time 
of  his  death.  It  is,  in  my  opinion,  only  on  this  ground,  if  at 
all,  that  the  decision  of  Malins  V.-C.  in  hi  re  Johnstone' 
(1)  15  Ch.  D.  481.  (2)  21  Beav.  349. 
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Settlement  (1)  can  be  supported.  And  this  was,  I  think,  the 
ground  on  which  Willett  v.  Finlay  (2)  was  decided.  In  that 
case  the  power  was  to  appoint  by  will  a  settled  fund  of  1000^., 
which  was  at  the  date  of  the  will  invested  on  loan  to  a 
Mr.  Fitzpatrick  on  mortgage.  The  will,  which  was  of  an 
informal  character,  appointed  the  lOOOZ.  by  the  description  of  : 
"the  1000^.  Mr.  Fitzpatrick  has,"  and  I  gather  that  the  Court 
in  effect  held  that  the  intention  sufficiently  appeared  to  appoint 
the  lOOOL  as  a  fund,  and  that  the  reference  to  Mr.  Fitzpatrick 
was  descriptive  only  of  the  then  condition  of  the  fund,  and 
that  it  was  not  in  essence  merely  an  appointment  of  a  debt 
which  prima  facie  would  be  adeemed  by  being  paid  off.  With 
regard  to  the  observation  of  Lord  Cairns  in  Coopers.  Martin  (3), 
which  is,  of  course,  of  great  weight,  I  think  it  is  fully  explained 
by  the  fact  that  in  that  case  the  power  was  in  terms  to  appoint 
the  proceeds  of  sale  of  an  estate  devised  in  trust  for  sale,  and 
an  appointment  of  the  estate  under  such  a  power  could  only 
operate  on  the  estate  through  the  proceeds. 

Lastly,  I  may  say  that  I  agree  with,  the  excellent  judgment 
of  Farwell  J.  in  In  re  Boicsett.  (4) 

Of  course,  I  need  scarcely  point  out  that  the  present  case  is 
not  one  in  which  the  estate  appointed  has  been  wrongfully 
sold  or  dealt  with  between  the  date  of  the  will  and  the  death. 
In  such  a  case  there  would  be  no  ademption.  The  present  is 
a  case  in  which  not  only  was  the  sale  not  wrongful,  but  it  was 
effected  by  the  action  of  the  testator  himself. 

For  these  reasons,  I  think  that  the  decision  of  Byrne  J, 
was  correct,  and  that  the  appeal  should  be  dismissed. 

Cozens-Haedy  L.J.  read  a  judgment,  in  which,  after  stating 
the  facts,  he  continued  : — Now  the  matter  may  be  considered, 
first,  having  regard  to  the  express  provisions  of  the  Settled 
Land  Act,  and,  secondly,  under  the  general  law  applicable  to 
powers.  [His  Lordship  read  s.  22,  sub-s.  5,  of  the  Settled 
Land  Act,  1882,  and  continued  : — ] 

It  is  argued  on  the  part  of  the  sons  that  the  language  of  the 


(1)  14  Ch.  D.  162.  (3)  L.  E.  3  Ch.  47,  56. 

(2)  (1891-2)  29  L.  E.  Ir.  156,  497.  (4)  [1901]  1  Ch.  398. 
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C.  A.      statute  is  clear  and  expressly  applicable  to  the  case ;  that,  if 
]90i       the  specific  properties  had  not  been  dealt  with  under  the  Settled 
Moses,     Land  Act,  it  is  plain  that  the  sons  would  have  taken  them 
under  the  combined  effect  of  the  grandfather's  will  and  the 
father's  appointment,  and  that  the  securities  on  which  the 
capital  money  is  invested  are  by  the  Act  directed  to  go  to  the 
Dozens-Hardy  ^^^^  persous  as  the  land  would  have  gone  if  not  disposed  of. 

In  my  opinion,  this  contention  cannot  prevail.  The  will  of 
the  father,  so  long  as  he  lived,  was  no  part  of  the  settle- 
ment "  within  the  definition  contained  in  s.  2,  sub-s.  1,  of  the 
Act.  The  proceeds  of  the  sale  of  a  house,  or  the  premium  on 
a  lease  of  a  house,  named  in  the  appointment  to  the  son 
Herbert,  might  properly  have  been  applied  in  payment  off  of 
an  incumbrance  on  a  house  named  in  the  appointment  to  the 
son  Claude.  There  was  in  truth,  until  the  father's  death,  only 
one  settlement,  namely,  the  grandfather's  will.  This  capital 
money  was,  by  virtue  of  s.  22,  held  upon  trust  for  the  son  for 
life,  with  a  special  power  of  appointment  by  will  in  favour  of 
his  children,  and  subject  thereto  upon  trust  for  all  his  children 
as  real  estate.  Sect.  22  does  not  in  any  way  enlarge  or 
alter  the  effect  of  the  testamentary  appointment  by  the 
will  of  1892. 

The  question  under  the  general  law,  apart  from  the  Settled 
Land  Act,  may  be  stated  as  follows.  When  an  appointor,  who 
is  not  disposing  of  his  own  property,  but  is  merely  designating 
the  persons  who  are  to  take  property  under  an  instrument 
which  contemplates  and  authorizes  a  change  of  investment, 
appoints  a  particular  portion  of  the  property  to  an  object  of  the 
power,  is  that  appointment  defeated  by  reason  of  a  change  of 
investment  ?  Now,  on  principle  and  apart  from  authority,  it 
seems  to  me  that  everything  must  depend  upon  the  true  con- 
struction of  the  testamentary  instrument  which  is  said  to  have 
exercised  the  power.  It  manifestly  differs  from  an  appoint- 
ment by  deed,  with  a  power  of  revocation.  The  appointee 
•under  a  will  must  survive  the  appointor,  whereas  an  appoint- 
ment by  deed  will  not  fail  by  reason  of  the  death  of  the 
appointee  in  the  lifetime  of  the  appointor.  If  the  doctrine  of 
lapse  applies  to  an  appointment  under  a  special  power,  it  seems 
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to  follow  that  the  doctrine  of  ademption  must  likewise  apply.  C.  A. 
It  is  said  that  you  must  read  the  instrument  exercising  a  special  1901 
power  into  the  instrument  creating  the  power.    But  a  will  is  moses. 

ambulatory  "  and  incomplete  in  its  operation  during  the  life  of 
the  testator.  It  is  a  disposition,  or,  in  the  case  of  a  power,  a  desig- 
nation, of  certain  property  in  favour  of  a  certain  individual, 
dependent  upon  the  existence  of  both  the  property  and  the  '^^^ens-Hardy 
person  at  the  moment  of  the  death  of  the  testator.  The  rules  for 
construing  a  will  exercising  a  power  are,  except  so  far  as  they 
are  altered  by  the  "Wills  Act,  the  same  as  those  for  construing 
a  will  disposing  of  a  testator's  own  property.  In  each  case  it  is 
a  question  of  intention,  to  be  gathered  from  the  words  used, 
and  not  from  speculation  as  to  what  the  testator  would  probably 
have  desired.  If  the  language  used  is  such  that  a  devise  of  his 
own  property  would  have  failed  by  reason  of  some  subsequent 
act,  an  appointment  under  a  special  power  in  the  same  language 
must  equally  fail.  The  subsequent  act  need  not  be  the  act  of 
the  testator  himself.  For  example,  a  devise  of  Blackacre, 
which  is  subject  to  a  mortgage,  will  be  defeated  if  the  mortgagee 
sells  under  his  power  of  sale  in  the  testator's  lifetime,  and  the 
devisee  will  not  take  the  surplus  proceeds  in  the  hands  of  the 
mortgagee.  A  will  may,  however,  be  so  framed  as  to  indicate 
an  intention  to  give  or  appoint  property,  however  invested,  or 
notwithstanding  any  change  of  investment.  An  illustration 
of  this  is  furnished  by  the  decision  of  Malins  V.-C.  in  In  re 
Johnstone's  Settlement.  (1) 

There  is  not  much  authority  on  the  point.  I  put  aside  cases, 
such  as  Gale  v.  Gale  (2)  sjidi  Blake  v.  Blake  (3),  in  which  a  tes- 
tator has  exercised  a  general  power.  They  may  be  considered 
as  equivalent  to  dispositions  of  a  man's  own  property,  and  there- 
fore distinguishable.  But  Lord  St.  Leonards,  in  the  8th  edition 
of  his  work  on  Powers,  p.  309,  undoubtedly  expressed  a  strong 
view  that,  in  the  common  case  of  a  marriage  settlement,  with 
a  power  to  the  father  to  appoint  the  fund  by  will  among  the 
children  of  the  marriage,  "it  could  hardly  be  held  that  an 
appointment  by  will,  of  the  fund  in  its  then  present  state,  would 
be  defeated  by  a  variation  in  the  investment  of  it,  under  the 
power  for  that  purpose,  subsequently  to  the  will . "  No  authority 

(1)  14  Ch.  D.  162.  (2)  21  Beav.  349.  (3)  15  Ch.  D.  481. 


124: 


CHAXCEEY  DIVISION. 


[19021 


is  quoted  by  Lord  St.  Leonards  in  support  of  this  view.  Lord! 

1901      Cairns  lias  been  sometimes  treated  as  having  expressed  in* 

Moses,     Cooper  V.  Martin  (!)  the  same  view,  although  it  was  not 

necessary  for  the  purposes  of  his  decision.    But  it  seems  to  me 
Beddington  *'  ^     ^  . 

V.        that  there  is  no  foundation  for  this.    The  Pain's  Hill  estate- 

Beddingto^.        devised  to  trustees  in  terms  which  rendered  a  sale  necessary,, 
cozens-Hardy        ^-^^  widow  had  a  testamcutary  power  of  appointment  over 
"  the  proceeds  of  sale  in  favour  of  her  children  or  issue.  Lord 

Cairns  only  said  that  an  appointment  of  Pain's  Hill  eo  nomine 
would  have  carried  the  proceeds  of  the  sale  of  that  estate.  The 
only  power  the  widow  had  was  over  the  proceeds  of  sale,  and 
her  will  sufficiently  indicated  an  intention  to  exercise  that 
power.  No  general  principle  was  laid  down  by  Lord  Cairns. 
•  So  far  as  I  am  aware,  the  precise  question  has  never  arisen  for 
decision  until  In  re  Doiosett  (2),  in  which  Farwell  J.  decided 
that,  for  the  purposes  of  ademption,  there  was  no  difference- 
between  a  special  and  a  general  power,  and  that  the  doctrine 
applies  to  both  alike.  I  agree  with  that  view  of  Farwell  J.,, 
which  seems  to  me  to  be  consistent  with  general  principles. 

It  remains  to  consider  the  terms  of  the  particular  instruments- 
in  this  case,  namely,  the  will  of  the  grandfather  and  the  will  of 
the  father.  I  observe  that  the  leases  which  give  rise  to  the- 
question  before  us  were  granted,  not  under  any  power  in  the 
grandfather's  will,  but  under  the  Settled  Land  Act.  They 
were  due  to  the  father  himself  in  his  capacity  as  tenant  for  life. 
There  is  nothing  in  his  will  which  in  any  way  points  at  the 
investments  of  capital  money  in  the  hands  of  the  trustees.  I 
decline  to  speculate  as  to  what  he  would  have  desired,  if  his 
attention  had  been  drawn  to  the  fact  that  his  will  had  not 
dealt  with  these  capital  moneys.  It  is  sufficient  for  me  that  he 
has  not  done  that  which  is  necessary  to  defeat  the  title  of  the 
children  who  take  in  default  of  appointment. 

I  think  the  judgment  of  Byrne  J.  was  correct,  and  that  the 
appeal  should  be  dismissed. 

Solicitors:  Montagu ^  Mileham  Montagu;  Upto7i,  AtTcei^ 
d  Co. 

(1)  L.  E.  3  Cli.  5G.  (2)  [1901]  1  Ch.  398. 

W.  L.  C. 
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In  re  FAULDEE  &  CO.'S  TKADE-MAKK. 

Trade-mark — Registration — "  Distinctive  Word  " — "  Addition  "  to  Trade-mark 
— Addition  registered  as  Part  of  Trade-marJc — "  Disentitled  to  Protec- 
tion^^— Disclaimer — Disclaimer  subsequent  to  Application  for  Registration 
—Patents,  Designs,  and  Trade  Maries  Act,  1883  (46  &  47  Vict,  c.  57),  ss.  64, 
73,  74. 

In  1887  the  F.  Company  registered,  in  connection  with  jams,  a  trade- 
mark consisting  of  the  word  "  Silverpan  "  in  large  type  with  their  signature 
underneath,  and  subsequently  the  word  by  itself  became  identified  in  the 
market  with  their  goods.  In  1900  the  R.  Company,  rival  jam  manufac- 
turers, applied  that  the  entire  trade-mark  might  be  removed  from  the 
register  as  "  being  calculated  to  deceive  or  otherwise  disentitled  to  pro- 
tection," within  s.  73  of  the  Patents,  Designs,  and  Trade  Marks  Act,  1883, 
or,  in  the  alternative,  that  the  word  *'  Silverpan "  might  be  disclaimed 
under  s.  74  as  being  a  "  distinctive  word  "  : — 

Held,  by  the  Court  of  Appeal  (reversing  Kekewich  J.),  that  the  word 

Silverpan  "  was  to  be  regarded  as  an  "  addition  "  to,  and  not  part  of,  the 
trade-mark,  and  that  at  the  date  of  registration  it  was  a  word  "dis- 
tinctive "  of  the  F.  Company's  goods,  that  is,  "  prima  facie  distinctive  "  : 
Burland  v.  Broxburn  Oil  Co,,  (1889)  42  Ch.  D.  274;  and,  therefore,  ought 
to  have  been  disclaimed  under  s.  74 ;  but,  the  F.  Company  submitting,  an 
order  was  made  to  remove  the  entire  trade-mark  from  the  register. 

In  re  Clement  &  Cie.h  Trade-marh,  [1900]  1  Ch.  114,  and  In  re 
Smokeless  Powder  Co.h  Trade-raark,  [1892]  1  Ch.  590,  approved  of  and 
distinguished.  * 

Per  Romer  L.J. :  The  word  "distinctive"  in  s.  74  means  something 
which,  at  the  time  of  registration,  is  chosen  by  the  applicant  and  is  prima 
facie  suitable,  when  used,  for  the  purpose  of  distinguishing  his  goods  from 
the  goods  of  others. 

Whether  a  disclaimer  under  s.  74  can  be  made  or  ordered  subsequently 
to  the  application  for  registration  of  the  trade-mark,  qusere. 

On  June  3,  1887,  Henry  Faulder  &  Co.,  a  firm  of  jam  manu- 
facturers in  Stockport,  registered  a  trade-mark  in  class  42  for 
preserves.  The  trade-mark,  which  was  duly  advertised  in  the 
Trade  Marks  Journal,  consisted  of  the  word  "  Silverpan," 
printed  in  large  black  type  with  the  signature,  Henry  Faulder 
<fe  Co.,"  underneath,  the  word  Silverpan"  being  the  most 
prominent  feature  of  the  mark.  The  firm  was  subsequently 
turned  into  a  company  called    Henry  Faulder  &  Co.,  Limited," 
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C.A.  which  thereupon  became  the  registered  proprietors  of  the- 
1901  trade-mark. 
Fatlder  0^  October  31,  1900,  a  company  carrying  on  business  as> 
grocers  and  jam  manufacturers  in  Wigan  called  "0.  &  G. 
In  re.  Kushton,  Limited,"  which  was  being  sued  in  the  Palatine- 
Court  of  Lancaster  by  the  Faulder  Company  for  alleged 
infringement  of  the  trade-mark  and  passing  off  of  preserves- 
under  labels  bearing  the  word  "  Silverpan,"  served  the  Faulder 
Company  and  the  comptroller  with  a  notice  of  motion  under 
s.  90  of  the  Patents,  Designs,  and  Trade  Marks  Acts,  1883  to 
1888,  to  have  the  register  of  trade-marks  rectified  (a)  by  the 
removal  of  the  Faulder  Company's  trade-mark,  or  (b)  alter- 
natively, by  adding  to  the  entry  therein  of  that  trade-mark  a^ 
disclaimer  of  any  right  on  the  part  of  the  registered  proprietors 
to  the  exclusive  use  of  that  part  of  the  mark  consisting  of  the 
word  "  Silverpan."  The  applicants,  the  Kushton  Company,, 
insisted  on  their  right  to  use  the  word  "  Silverpan  "  for  their 
goods,  and  contended  that  the  trade-mark,  so  far  as  it  consisted 
of  the  word  "  Silverpan,"  had  been  improperly  registered;  that 
it  was  not  a  "fancy  word  not  in  common  use,"  or  otherwise 
capable  of  registration  under  s.  64  of  the  Act ;  that  it  was  not 
in  any  way  distinctive  of  the  Faulder  Company's  goods,  but 
was  merely  a  combination  of  two  English  words  descriptive  of 
the  mode  of  manufacture  of  jams  and  preserves,  arid  was  so 
understood  by  the  public  and  used  by  the  Faulder  Company ; 
and  that  that  company  was  not  entitled  to  acquire  an  exclusive 
right  therein  by  registration.  In  support  of  that  contention 
an  affidavit  was  filed  on  behalf  of  the  Eushton  Company,  in 
which  it  was  stated  that  many  manufacturers  were  in  the  habit 
of  boiling  their  jams  in  silver  or  silvered  pans,  and  laid  great 
stress  on  this  in  their  advertisements  as  a  guarantee  of  the 
purity  of  their  jams. 

In  an  affidavit  filed  by  the  managing  director  of  the  Faulder 
Company  in  opposition  to  the  motion  it  was  stated  that  since 
the  original  registration  of  the  trade-mark  the  Faulder  firm 
and  the  company,  their  successors,  had  been  in  the  habit  of 
attaching  to  their  goods  labels  with  the  word  "  Silverpan  "^ 
printed  sometimes  as  one  word,  sometimes  as  "  Silver  pan," 
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and  occasionally  as     "^^^^^j^  and  that  by  reason  of  such  user 

pan,  1901 

the  word  had  become  and  was  exclusively  indicative  to  pur-  yavlbei' 

chasers  of  the  fact  that  the  goods  to  which  it  was  applied  were  ^  ^  &  Cj.'s 

goods  of  that  firm  or  company.   The  deponent  further  disputed  re. 

the  accuracy  of  the  applicants'  statement  that  jam  manu- 

facturers  boiled  their  jams  in  silver  pans,  and  was  confident 

that  none  of  them  (other  than  the  Eushton  Company)  described 

their  goods  as  "  Silverpan  "  goods ;  and  he  submitted  that  the 

Bushton  Company  were  not  entitled  to  describe  their  goods 

as  "  Silverpan  "  goods  so  as  to  cause  deception.  He  also  stated 

that  the  word  "  Silverpan  "  had  become  so  identified  with  the 

Faulder  Company's  goods  that  letters  frequently  reached  the 

company  addressed  merely  to  "  Silver  Pan  Preserve  Works, 

Stockport." 

Upon  the  motion  being  opened  before  Kekewich  J.  on 
December  7,  1900,  counsel  for  the  Faulder  Company  stated 
that  they  would  not  contend  that  "  Silverpan  "  by  itself  was 
a  good  trade-mark ;  whereupon  counsel  for  the  applicants,  the- 
Eushton  Company,  contended  that  there  ought  to  be  a  dis- 
claimer, under  s.  74  of  the  Act,  of  the  use  by  itself  of  the  word 

Silverpan,"  to  which  it  was  replied  that  "  Silverpan  "  was^ 
one  of  those  words  which  did  not  require  a  disclaimer — that  it 
did  not  come  within  the  disclaiming  section,  s.  74,  sub-s.  2,  as- 
a  "  distinctive  word."  The  motion  having  then  been  argued 
upon  that  point,  Kekewich  J.  refused  it  with  costs,  holding, 
that  "  Silverpan  "  was  not  a  "  distinctive  word  "  within  iter 
meaning  of  s.  74  of  the  Patents,  Designs,  and  Trade  Mark& 
Act,  1883,  so  as  to  require  a  disclaimer,  and  was  not,  under 
s.  73,  "  calculated  to  deceive  or  otherwise  disentitled  to- 
protection."  (1) 

0.  &  G.  Eushton,  Limited,  appealed. 

The  appeal  was  heard  on  November  30,  1901. 

On  the  appeal  being  opened  it  was  stated  by  counsel  on 
behalf  of  the  respondents,  the  Faulder  Company,  that  they  did 
not  rely  on  the  trade-mark  as  their  ground  of  action  in  the 
Palatine  Court,  and  they  offered  to  amend  their  claim  in  the 

(1)  (1900)  18  Rep.  Pat.  Cas.  37. 
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C.  A.      action  by  striking  out  all  statements  supporting  the  trade-mark 

1901      as  such,  relying  solely  upon  the  allegations  of  " passing  off"  or 

Fauldek  "make-up." 
&  Co.'s 
Trade-mark, 

Moulton,  K.C.,  and  A.  J.  Walter,  for  the  appellants.  The 
offer  on  behalf  of  the  respondents  comes  too  late.  They  cannot 
take  for  their  own  exclusive  use  a  word  of  the  EngHsh 
language — that  is,  a  word  common  to  all.  It  is  not  suggested 
that  we  are  using  the  respondents'  trade-mark,  which  consists, 
not  of  the  word  "  Silverpan"  alone,  but  of  that  word  coupled 
with  the  signature  underneath.  All  that  is  complained  of  is 
that  we  are  using  the  word  Silverpan."  Now,  "  Silverpan  " 
by  itself  cannot  be  claimed  as  a  trade-mark  the  infringement  of 
which  can  be  restrained.  The  use  of  the  word  "  Silverpan  "  in 
large  letters  on  the  top,  with  the  signature  underneath,  leads 
to  the  idea  that  Silverpan  "  is  an  essential  part  of  the  trade- 
mark, and  that  no  one  else  can  use  it  at  all,  and  we  are  being 
sued  for  the  use  of  that  word  as  an  infringement.  Treating 
this  word,  which  was  not  one  capable  of  registration,  as  being 
of  the  substance  of  the  trade-mark,  is  an  abuse  of  the  Act,  and 
the  word  should,  therefore,  be  either  expunged  or  disclaimed : 
if  it  remains,  it  is  calculated  to  deceive.  Under  the  definition 
section — s.  64,  sub-s.  1  (b) — one  of  the  "  essential  particulars  " 
of  a  trade-mark  is  "  a  written  signature  or  copy  of  a  written 
signature  of  the  individual  or  firm  applying  for  registration 
thereof  as  a  trade-mark."  Then  sub-s.  2  says :  There  may 
be  added  to  any  one  or  more  of  these  particulars  any  letters 
words  or  figures,  or  combination  of  letters  words  or  figures,  or 
of  any  of  them."  It  is  apparently  under  that  section  that  the 
■present  trade-mark  has  been  registered,  "Silverpan"  being, 
under  the  sub-section,  a  word  "  added  "  to  the  "  written  signa- 
ture." But  s.  73  says  that  "  it  shall  not  be  lawful  to  register 
as  part  of  or  in  combination  with  a  trade  mark  any  words  the 
-exclusive  use  of  which  would  by  reason  of  their  being  calculated 
to  deceive  or  otherwise,  be  deemed  disentitled  to  protection  in 
a  Court  of  Justice,"  the  clause  being  substantially  the  same  as 
that  in  s.  6  of  the  Trade  Marks  Kegistration  Act,  1875  (38  &  39 
Yict.  c.  91) ;  and  this  word  "  Silverpan  "  comes  within  the 
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■section,  since  it  is  a  word  of  which  the  respondents  are  not      C.  A. 
entitled  to  the  exclusive  use,  and  which  is,  therefore,  disentitled  1901 
to  protection — that  is  to  say,  it  is  a  "  distinctive  word  "  within  faulder 
-s.  74,  sub-s.  1  (h),  though  common  to  the  trade,  and  is  an  ^j^^jj^^^.^^j'^^j^^ 
**  addition  "  to  the  signature  ;  the  signature  alone  being  entitled      Jn  re. 
to  protection.  Accordingly  the  respondents  must,  under  sub-s.  2, 
•disclaim  any  right  to  the  exclusive  use  of  that    addition,"  and 
a  copy  of  the  disclaimer  must  be  entered  on  the  register, 
•''Distinctive"  means  "prima  facie  distinctive":  Burland  v. 
Broxburn  Oil  Co,  (1),  the  "  Washerine"  case.    In  re  Clement 
d  Cie's  Trade-mark  (2)  shews  that  an  addition  to  a  trade-mark 
Tinder  s.  64,  sub-s.  2,  requires  a  disclaimer  under  s.  74. 

[Warrington,  K.C.  I  agree  that  "  Silverpan  "  is  an  addition 
to  the  "  essential  particulars  "  of  the  trade-mark,  but  not  to  the 
-trade-mark  itself.] 

The  word  is  clearly  distinctive,"  and  this  is  admitted  in  the 
^respondents'  own  affidavit.  Sect.  74  shews  that  you  can  use  a 
word  common  to  the  trade  as  distinctive. 

[EoMER  L.J.  There  can  be  no  doubt  that  a  distinctive 
word  "  means  a  word  distinctive  of  the  goods,  not  a  distinctive 
word  of  the  English  language.] 

That  is  so.  And  here  "  Silverpan  "  was  taken  as  a  word  to 
distinguish  the  Faulder  Company's  goods,  as  is  in  fact  shewn 
by  its  being  printed  on  the  labels  in  large  and  prominent  type. 

[Warringto7i,  K.C.  The  word  may  have  become  distinc- 
tive "  by  reason  of  the  user  of  the  trade-mark  after  registration  ; 
but  that  is  not  the  test.  The  true  test  is,  was  it  distinctive  " 
;at  the  date  of  registration  ?    I  say  it  was  not.] 

At  all  events  it  was  then  a  word  capable  of  being  distinctive, 
and  was  selected  for  that  express  purpose,  and  it  should, 
therefore,  be  disclaimed.    If  it  is  not     distinctive,"  it  is 

descriptive,"  and  is  therefore  excluded  from  registration  by 
the  words  "  or  otherwise  "  in  s.  73 :  Li  re  Anderson's  Trade- 
mark (3) ;  In  re  Arhenz'  Application,  (4) 

Warrington,  K.C,  and  Sebastian,  for  the  respondents,  the 
Faulder  Company.    The  sole  question  is  whether  "  Silverpan  " 

(1)  42  Cb.  D.  274.  (3)  (1884)  26  Ch.  D.  409,  415. 

(2)  [1900]  1  Ch.  114.  (4)  (1887)  35  Ch.  D.  248. 
Vol.  I.  1902                               K  1 
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C.  A.      is  a  "  distinctive  word  "  within  s.  74.   If  the  Court  should  hold 
1901      that  it  is,  and  that  we  must  therefore  disclaim,  we  would  prefer 
Faulder    ^0  have  our  trade-mark  taken  off  the  register  altogether.  The 

&  Co.'s     iqq^  ig  jiot  whether    Silverpan  "  is  a  "  distinctive  word  "  now, 

Teade-maek,  ^ 

In  re.  but  whether  it  was  so  at  the  date  of  registration.  What  is  the 
scheme  of  ss.  64  and  74?  By  s.  64  your  trade-mark  "  must'* 
consist  of  or  contain  at  least  one  of  the  "  essential  particulars  " 
there  mentioned,  one  being  "  a  written  signature  or  copy  of  a 
written  signature  of  the  individual  or  firm  applying  for  regis- 
tration thereof  as  a  trade-mark";  and  then  you  "may"  add 
"  any  letters  words  or  figures."  Then  s.  74  says  that,  if  you 
do  add  to  the  trade-mark  "  any  distinctive  word "  that  is 
"  common  to  the  trade,"  you  must  disclaim  "  any  right  to 
the  exclusive  use  of  that  distinctive  word;  but  you  need  not 
disclaim  a  word  that  is  not  distinctive :  Iii  re  Clement  d  Cie.'s 
Trade-mark.  (1)  Now,  "  distinctive "  and  "  common  to  the 
trade  "  are  expressions  that  are  mutually  destructive,  as  was 
pointed  out  by  Chitty  J.  in  Burland  v.  Broxburn  Oil  Co.  (2) ; 
but  he  met  the  difficulty  by  saying  that  "  distinctive  "  means 
''prima  facie  distinctive" — that  is,  a  word  that  would  be  dis- 
tinctive of  the  particular  goods  if  it  was  not  common  to  the 
trade ;  and,  construing  s.  74  by  reading  back  to  s.  64,  he  held 
that  if  an  added  word  was  not  capable  of  registration  as  a  "  fancy 
word"  under  s.  64,  but  was  peculiar  to  and  distinctive  of  the 
particular  goods  and  therefore  not  common — that  is  to  say,  not 
open  to  the  trade — you  must  disclaim :  see  also  Sebastian  on 
Trade  Marks,  4th  ed.  p.  352.  Now,  "  Silverpan  "  was  not  at 
the  date  of  registration  a  "  prima  facie  distinctive  "  word,  and 
therefore  that  case  does  not  apply  here.  We  do  not,  by  the 
user  of  the  word  since  the  date  of  registration,  appropriate  it 
to  ourselves,  and  we  cannot  do  so :  other  people  may  use  the 
word,  provided  only  that  they  add  some  words  to  distinguish 
their  goods  from  ours.  The  word  is  in  fact  not  "  distinctive  "  : 
it  is,  as  is  agreed  on  both  sides,  descriptive  of  the  mode  of 
manufacture;  but  a  word  that  is  merely  descriptive  is  not 
subject  to  disclaimer  at  all.  In  re  Smokeless  Powder  Company's 
Trade-mark  (3)  exactly  applies.  There  Chitty  J.  held  that 
(1)  [1900]  1  Ch.  114.    (2)  42  Ch.  D.  274,  278.    (3)  [1892]  1  Ch.  590,  594. 
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the  words  "  Smokeless  Powder  "  forming  part  of  the  trade-      c.  A. 
mark  were  not  distinctive,  but  descriptive  only,  and  therefore  I90i 
did  not  require  any  disclaimer  under  s.  74.    There  is,  in  short,  Fallder 
in  the  Act  no  provision  for  disclaimer  in  such  a  case  as  this,  trade-mar 
for  the  word     Silverpan  "  is  not  an  *'  addition  "  to  the  trade- 
mark  at  all :  it  is  itself  part  of  the  trade-mark  as  registered ; 
and  s.  74  applies  only  to  a  distinctive  word  that  is  an 
"  addition  to  any  trade-mark."    If,  on  the  other  hand,  the 
word  is  to  be  treated  as  an  addition,  it  was  not,  at  the  date  of 
registration,  even  prima  facie  distinctive,  so  neither  on  this 
footing  was  any  disclaimer  necessary. 

Vaughan  Williams  L.J.  In  my  judgment  this  appeal 
ought  to  be  allowed.  The  real  question  we  have  to  decide  in 
this  case  is  whether  or  not  the  word  "  Silverpan  is  a  "  dis- 
tinctive word  "  within  the  meaning  of  s.  74  of  the  Act  of  1883. 
If  it  is,  the  result  is  that  the  respondents  Henry  Faulder 
&  Co.,  Limited,  will  have  to  disclaim  under  that  section. 

Now,  with  regard  to  the  meaning  of  the  word  "  distinctive  " 
in  s.  74,  Mr.  Warrington  does  not  quarrel  with  the  definition 
of  that  word  which  is  given  by  Chitty  J.  in  Burland  v. 
Broxburn  Oil  Co.  (1),  the  Washerine  "  case.  The  definition 
or  meaning  of  that  word  which  is  given  by  Chitty  J.  in  that 
case  is  "  prima  facie  distinctive."  The  question  we  have  then 
to  ask  ourselves  here  is,  whether  this  word  "  Silverpan  "  is 
prima  facie  distinctive  as  used  in  the  advertisement  in  the 
Trade  Marks  Journal.  In  my  judgment,  it  is  prima  facie 
distinctive ;  it  is  not  an  English  word  :  it  is  a  word  which  is 
formed  by  putting  together  two  common  words.  I  entirely 
agree  with  Mr.  Warrington  that  in  considering  the  question 
we  must  have  regard  to  the  state  of  things  which  existed  at 
the  time  of  the  registration  ;  and  taking  that  to  be  so,  it  seems 
to  me  that  the  word  is  prima  facie  distinctive. 

It  is  not  worth  while  to  go  through  all  the  cases,  but  I  will 
just  deal  with  one  or  two  in  which  the  words  used  have  been 
held  not  to  require  disclaimer  under  s.  74.  One  of  those  cases 
is  In  re  Clement  d-  Cie's  Trade-mark  (2),  which  went  to  the 

(1)  42  Ch.  D.  274.  (2)  [1900]  1  Ch.  114. 
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C.A.      Court  of  Appeal.    In  that  case,  the  words     St.  Kaphael " 
1901      were  part  and  parcel  of  what  Eomer  L.J.  in  his  judgment  called 
Faulder    ttie  "lower  label";  and  under  those  circumstances  it  was 
Trade-mark         ^^^»     ^  ^^^J  naturally  held,  that  the  words 

In  re.      ''St.  Eaphacl "  which  occurred  in  the  course  of  the  long 
vaughan     seuteucc  iu  the  lower  label  were  not  distinctive. 

Williams  L.J. 

  In  the  same  way,  in  Li  re  Smokeless  Powder  Company's 

Trade-mark  (1),  before  Chitty  J.,  it  was  held  by  that  learned 
judge  that  the  words  "  Smokeless  Powder  "  were  not  distinc- 
tive. What  he  says  is  this  (2)  :  "  Now,  in  my  opinion,  the 
words  *  Smokeless  Powder '  are  not  distinctive  words,  or  a 
distinctive  combination  of  words — they  are  two  ordinary  English 
words  denoting  that  no  smoke,  or  practically  no  smoke,  comes 
from  this  powder."  In  addition  to  that,  he  calls  attention  in 
another  part  of  his  judgment  to  the  fact  that  the  words 
Smokeless  Powder"  were  really  only  part  and  parcel  of  the 
registered  design,  which  is  shewn  on  page  591  of  the  report. 

I  have  only  to  add  one  word  as  to  the  facts  that  appear  from 
the  affidavits.  Although  I  said,  and  I  still  say,  that  I  agree 
with  Mr.  Warrington  as  to  the  date  at  which  the  test  is  to 
be  applied  as  to  whether  a  word  is  a  prima  facie  distinctive 
word  or  not,  I  am  not  at  all  sure  that  in  order  to  form  a 
judgment  on  a  question  such  as  we  have  here  one  is  not 
entitled  to  take  into  consideration  the  fact  that  since  that 
date  the  word  has  been  used  as  a  distinctive  word,  quite  irrespec- 
tive of  the  circumstance  that  something  may  have  happened 
since  the  date  of  registration,  which  did  not  then  exist,  to 
enable  the  word  so  to  be  used  as  a  distinctive  word.  That, 
however,  is  not  a  matter  of  any  great  importance,  because,  in 
my  judgment,  the  word  Silverpan,"  as  used  in  the  registered 
advertisement,  was  clearly  intended  to  be  used  jas  a  distinctive 
word;  and  under  those  circumstances  I  think  it  is  necessary 
that  there  should  be  a  disclaimer  under  the  provisions  of  s.  74. 

EoMEK  L.J.  I  agree.  As  was  pointed  out  by  Lord  Lindley, 
when  Master  of  the  Eolls,  in  the  case  of  Li  re  Clement  d  Cie.'s 
Trade-mark  (3),  there  might  be  cases  in  which  it  would  be 

(1)  [1892]  1  Ch.  590.       (2)  [1892]  1  Ch.  594.       (3)  [1900]  1  Ch.  121. 
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extremely  difficult  to  say,  with  reference  to  s.  64  of  the  Act      c.  A. 
of  1883,  whether  particular  words  were  part  of  the  trade-mark  190] 
or  were  an  addition  to  it.     He  said  in  that  case  that  he  faulder 
thought  the  words  there  in  question  were  obviously  part  of  trade^mIrk 
the  trade-mark.    I  can  only  say  that  in  this  case  I  think  the      ^»  re. 
word  objected  to,  "  Silverpan,"  is  clearly  an  addition  to  the  RomerL.j. 
trade-mark  and  not  a  part  of  it.    Then,  if  that  be  so,  the 
question  arises  whether  that  addition  is  distinctive  or  not  within 
the  meaning  of  the  word    distinctive  "  as  used  in  s.  74,  for  if 
it  is,  then  it  must  be  disclaimed.    That  gives  rise  to  the 
consideration  of  what  is  "distinctive"  within  the  meaning 
of  the  word  as  used  in  s.  74  of  the  Act.    I  may  point  out  that 
an  "  addition  "  would  not  necessarily  be  non-distinctive  merely 
because  it  could  not  be  in  itself  a  good  subject  of  a  trade-mark. 
That  was  pointed  out  in  the  "  Washerine  "  Case  (1),  which, 
in  my  opinion,  was  rightly  decided  by  Chitty  J.,  and  really 
governs  this  case.    Looking  at  the  Act  of  Parliament,  and 
trying  to  gather  from  its  language  what  the  intention  of  the 
Legislature  was,  I  think  that  the  word  "  distinctive,"  as  used 
in  s.  74,  was  employed  to  mean  something,  at  the  time  of 
registration  apparently,  chosen  by  the  applicant  who  is  seeking 
to  register  his  trade-mark,  and  prima  facie  suitable,  when 
used,  for  the  purpose  of  distinguishing  his  goods  from  the  goods 
of  others.    Applying  that  test  to  the  present  case,  it  is  clear 
to  me  that  the  word  "  Silverpan  "  is  "  distinctive  "  ;  and,  that 
being  so,  it  follows  that  there  must  either  be  a  disclaimer  of 
the  word,  or  the  trade-mark  must  be  taken  off.    I  understand,, 
from  what  Mr.  Warrington  said,  his  clients  prefer  that  the 
trade-mark  should  be  taken  off. 

I  would  only  add  that,  in  my  opinion,  this  case  is  quite 
distinguishable  from  Bi  re  Smokeless  Powder  Company's 
Trade-mark  (2),  as  has  been  pointed  out  by  my  Lord,  and 
that  there  is  nothing  in  the  case  of  Clement  d  Cie.'s  Trade-^ 
mark  (3),  or  what  was  said  there  by  the  judges  of  the  Court  of 
Appeal  who  decided  that  case,  which  in  any  way  militates 
against  this  judgment. 

(1)  42  Ch.  D.  274.  (2)  [1892]  1  Ch.  590. 

(3)  [1900]  1  Ch.  114. 
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0.  A.         Cozens-Haedy  L.J.   I  agree.    I  have  nothing  to  add  on  the 
1901       main  part  of  the  case.    I  understand  that  the  respondents 
Faulder    prefer  an  order  to  have  the  mark  taken  off  the  register.  I 
TRADE^aiAEK  ^^^^  desire,  speaking  for  myself,  to  express  a  doubt  whether 
In  re.  have  any  jurisdiction  now  to  direct  a  disclaimer. 

A,  J,  Walter,  I  submit  that  we  are  entitled  to  have  a 
disclaimer  entered  on  the  register. 

Cozens-Haedy  L.J.  Sect.  74,  sub-s.  2,  says  that  the 
applicant  for  entry  on  the  register  of  any  such  common 
particular  as  is  mentioned  in  sub-s.  1  must  disclaim  "  in  his 
application."  How  can  we  make  an  order  nunc  pro  tunc  ?  I 
only  wish  to  guard  myself. 

Warrington,  K.C,  It  seems  to  have  been  decided  in  In  re 
Meeus'  Application  (1)  that  the  disclaimer  must  be  made  in 
and  at  the  time  of  the  application  for  registration  and  not 
afterwards ;  but  there  are  authorities  the  other  way.  However, 
we  submit  to  have  our  entire  trade-mark  struck  out. 

Vaughan  Williams  L.J.  Then  it  is  unnecessary  to  discuss 
that  question  now.  The  appeal  is  allowed,  with  costs,  and 
the  trade-mark  must  be  expunged  from  the  register.  (2) 

Solicitors:  Bowcliffes,  Bawle  d  Co,,  for  John  Wall,  Wig  an ; 
Bohinson  d  Bradley  ;  The  Solicitor  to  the  Board  of  Trade, 

(1)  [1891]  1  Ch.  41.  in  In  re  ApolUnaris  Company^ s  Trade- 

(2)  That  the  disclaimer  must  be  marks,  [1891]  2  Ch.  186,  212.  But 
made  at  the  time  of  and  in  the  subsequent  disclaimer  was  directed 
application  for  registration,  and  can-  by  Chitty  J.  in  Burland  v.  Broxburn, 
not  be  made  afterwards,  was  held  by  Oil  Co.,  42  Ch.  D.  274,  281;  and  see 
North  J.  in  In  re  GoodaWs  Trade-  also  other  cases  collected  in  Sebastian 
marh,  (1889)  42  Ch.  D.  566  by  on  Trade  Marks,  4th  ed.  p.  354.— 
Chitty  J.  in  In  re  Meeus'  Application,  G.  I.  F.  C. 

[1891]  1  Ch.  41,  and  by  Kekewich  J. 

a  I.  F.  C. 


1  Ch. 


CHANCERY  DIVISION. 


135 


In  re  GKIFFIN. 
GEIFFIN  V,  GEIFFIN. 


C.  A. 


1901 


[1901    G.  2088.] 


Dec.  4. 


Friendly  Society — Life  Policy — Assignment — Nomination — Friendly  Societies 
Act,  1875  (38  &  39  Vict.  c.  60),  s.  15,  sub-s.  S— Friendly  Societies  Act, 
1896  (59  &  60  Vict.  c.  25),  ss.  56,  57. 

Policies  effected  under  the  Friendly  Societies  Act,  1875,  and,  semble, 
under  the  Friendly  Societies  Act,  1896,  are  assignable  in  the  ordinary  way 
as  well  as  by  nomination  under  the  Acts. 

Caddick  v.  Eighton,  [1901]  2  Ch.  476,  n.,  and  In  re  Redman,  [1901] 
2  Ch.  471,  overruled  on  this  point.  | 

Appeal  from  an  order  of  Joyce  J. 

The  only  question  raised  by  this  appeal  was  whether  a  policy 
of  assurance,  effected  by  a  member  of  a  friendly  society  on  his 
own  life,  is  legally  assignable  by  him  in  any  other  manner  than 
by  means  of  a  nomination  under  the  Friendly  Societies  Acts. 

In  May,  1894,  George  Griffin,  a  member  of  the  Koyal  Liver 
Friendly  Society,  which  was  duly  registered  under  the  Friendly 
Societies  Acts,  effected  a  policy  of  assurance  with  the  society 
for  the  sum  of  30Z.,  payable  on  his  death.  The  policy  on  the 
face  of  it  was  expressed  to  be  made  subject,  amongst  other 
things,  "  to  the  rules  and  tables  of  the  said  society  hereunto 
annexed,  and  to  any  amendment  or  alteration  thereof,  and  to 
any  new  rule  or  table  or  rules  or  tables  hereinafter  lawfully 
made." 

The  rules  of  the  society  which  were  referred  to  in  the  course 
of  the  argument  were,  so  far  as  material,  rule  1,  which  stated 
the  objects  of  the  society  to  be  the  raising,  by  voluntary  sub- 
scriptions from  the  members  thereof,  funds  for  the  following 
purposes  mentioned  in  the  Friendly  Societies  Act,  1875,  s.  8, 
namely,  "For  insuring  money  to  be  paid  on  the  death  of  a 
member,  or  for  the  funeral  expenses  of  the  husband,  wife,  or 
child  of  a  member,  or  of  the  widow  of  a  deceased  member. 
For  the  relief  or  maintenance  of  members  in  old  age.    For  the 
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endowment  of  members  or  nominees  of  members,  at  any  age,, 
and  for  the  relief  of  members  in  sickness  by  medical  aid  " ; 
rule  32,  which  provided  that  every  member,  "  or  any  person 
claiming  through  a  member  after  such  member's  death,"  should 
produce  a  certificate  of  birth,  or  otherwise  prove  the  age  of  a 
deceased  member  to  the  satisfaction  of  the  committee  of 
management;  rule  41,  which  provided  that  upon  the  death 
of  a  member  the  party  claiming  the  assurance  in  respect  of 
the  deceased  member  "  must  produce  at  the  registered  office,  or 
to  the  agent  in  the  district  wherein  the  death  occurred,  a 
certificate  from  the  registrar  of  deaths ;  and  rule  72,  which  was> 
as  follows :  "  The  secretary  shall  keep  a  book  in  which  any 
member  may  nominate  in  writing  the  person  to  whom  the 
money  assured  by  him,  not  exceeding  100^.,  shall  be  paid  on 
his  decease,  such  person  not  being  an  officer  or  servant  of  the 
society,  ....  Any  member  may  revoke  such  nomination  by  a 
written  notice  to  that  effect  signed  by  himself,  and  it  shall  be 
the  duty  of  the  secretary  to  see  the  nomination  erased.  The 
member  to  pay  dd.  to  the  management  fund  for  each  nomina- 
tion or  revocation." 

In  March,  1895,  George  Griffin  assigned  this  policy  to  the 
plaintiff  for  valuable  consideration.  No  nomination  in  accord- 
ance with  rule  72  was  ever  made  by  George  Griffin  in  respect 
of  this  policy. 

In  February,  1901,  George  Griffin  died.  In  March,  1901, 
the  plaintiff  served  the  society  with  notice  in  writing  of  the 
assignment  to  him  of  March,  1895.  In  August,  1901,  letters 
of  administration  to  the  estate  of  George  Griffin  were  granted 
to  his  widow,  the  defendant. 

Both  the  plaintiff  and  the  defendant  claimed  the  policy 
moneys ;  and  in  order  to  decide  the  rights  of  the  parties  the 
present  action  was  commenced,  in  which  the  plaintiff  applied 
for  the  appointment  of  a  receiver  of  the  pohcy  moneys. 

Joyce  J.,  on  November  23,  1901,  without  expressing  any 
opinion  of  his  own,  but  following  In  re  Bedman  (1),  in  which 
Kekewich  J.  followed  a  prior  decision  by  Phillimore  J.  in 
Caddich  v.  Highton  (2),  refused  the  apphcation  on  the  ground 
(1)  [1901]  2  Ch.  471.  (2)  [1901]  2  Ch.  476,  n. 
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that,  according  to  these  authorities,  a  policy  of  this  kind  was      C.  A. 
not  assignable  except  by  means  of  a  nomination.  1901 
The  plaintiff  appealed.  Griffjn, 

In  re. 

P.  0.  Lawrence,  K.C.,  and  Austen-Cartmell,  for  the  appellant.  ^^^J^^^ 
There  is  no  express  prohibition  against  assignment  in  any  of  Gbiffi^'- 
the  rules,  either  those  in  force  in  1894  or  those  in  force  now, 
and  until  the  decision  in  Caddick  v.  Higliton  (1)  the  assignees 
of  a  member  have  been  always  recognised  by  this  society  as 
"  persons  claiming  under  a  member." 

The  Friendly  Societies  Act,  1875,  which  was  the  Act  in  force 
when  this  policy  was  effected,  contains  no  express  prohibition 
against  assignment ;  the  inference  that  can  be  drawn  from 
many  of  the  phrases  in  several  of  the  sections  is  in  favour  of 
assignment.  In  s.  4,  Persons  claiming  through  a  member"" 
is  defined  as  including  "  the  heirs,  executors,  administrators, 
and  assigns  of  a  member,  and  also  his  nominees  where  nomina- 
tion is  allowed  "  ;  s.  18,  sub-s.  1,  provides  for  loans  to  members 
on  the  security  of  the  policy,  shewing  that  the  assured  can  deal 
with  it  as  part  of  his  property ;  s.  21,  sub-s.  2,  recognises  the 
right  of  a  person  claiming  through  a  member,"  that  is  an 
assign,  to  sue  the  society ;  s.  22  provides  for  disputes  between 
assigns  of  a  member  and  the  society;  and  s.  25,  sub-s.  8  (e), 
recognises  other  persons  than  members  having  claims  against 
the  society.  The  power  to  nominate  under  s.  15,  sub-s.  3,  is  an 
additional  facility  given  to  members,  but  does  not  abrogate  the 
general  right  of  assignment.  There  is  no  question  here  between 
an  assignee  and  a  nominee.  In  every  Act  relating  to  friendly 
societies  since  1829  persons  claiming  under  a  member  have 
been  recognised. 

[They  referred  to  10  Geo.  4,  c.  56,  s.  37 ;  4  &  5  Will.  4, 
c.  40,  s.  2,  where  nominee  "  is  first  mentioned ;  3  &  4  Vict, 
c.  73,  s.  3,  where  ''nominees"  are  again  mentioned;  9  &  10 
Vict.  c.  27,  which  creates  an  investment  fund  which  is  not 
assignable ;  13  &  14  Vict.  c.  115,  s.  12 ;  18  &  19  Vict.  c.  63, 
ss.  24,  37,  40.] 

Assignment  is  expressly  forbidden  in  certain  specified  cases,. 
(1)  [1901]  2  Ch.  476,  n. 
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as  in  9  &  10  Vict.  c.  27,  and  in  Friendly  Societies  Act,  1875, 
s.  28,  sub-s.  2,  for  insurances  on  children ;  but  in  other  cases 
the  Acts  do  not  interfere  with  the  general  right  of  assignment 
which  belongs  to  all  property.  The  exemption  of  friendly 
societies  out  of  the  Policies  of  Assurance  Act,  1867  (30  &  31 
Vict.  c.  144),  ig  in  favour  of  our  contention,  because  these 
societies  always  had  an  inexpensive  forum  of  their  own. 

[KoMEE  L.J.  The  jurisdiction  of  the  High  Court  is  not 
ousted  in  a  proper  case :  In  re  Boyal  Liver  Friendly 
Society.  (1)] 

[The  Provident  Nominations  and  Small  Intestacies  Act,  1883 
(46  &  47  Vict.  c.  47),  ss.  6,  8,  and  9,  and  Ashhy  v.  Costin  (2) 
were  also  referred  to.] 

The  Friendly  Societies  Act,  1896,  contains  no  express  or 
implied  prohibition  against  assignment.  [Sects.  56,  57,  58,  60, 
68,  and  106  were  referred  to.] 

Bennett  v.  Slater  (3),  which  was  relied  on  in  Gaddick  v. 
Highton  (4),  only  shews  that  nomination  excludes  the  general 
right  of  assignment  pro  tanto.  There  is  no  special  rule  in  this 
case  at  all  similar  to  the  special  rule  in  Gaddick  v.  Highton  (4) ; 
on  that  ground  that  decision  is  distinguishable,  but,  in  so  far 
as  it  tends  to  decide  generally  that  these  policies  are  not 
assignable,  it  cannot  be  supported. 

Hughes,  K.G.,  and  J.  M.  Gover,  for  the  respondent.  True 
there  is  no  express  prohibition  against  assignment  in  any  of 
the  Friendly  Societies  Acts  or  the  rules  of  the  society  affecting 
policies  of  that  nature,  but  assignment  is  forbidden  by  implica- 
tion :  alienation  is  provided  for  by  nomination  only,  under 
s.  15,  sub-s.  3,  to  the  extent  allowed  by  nomination,  otherwise 
the  nominee  and  the  assignee  will  have  conflicting  interests, 
and  an  assignment  for  value  might  be  defeated  by  a  subsequent 
nomination.  The  Legislature  could  never  have  intended  that. 
The  object  of  the  Friendly  Societies  Acts  was  to  enable  the 
members  to  make  provision  for  their  families — not  to  enable 
them  to  raise  money  by  assignment  of  their  policies.  These 
policies  are  the  creatures  of  statute,  and  to  the  extent  of  the 


(1)  (1887)  35  Ch.  D.  332. 

(2)  (1888)  21  Q.  B.  D.  401. 


(3)  [1899]  1  Q.  B.  45. 

(4)  [1901]  ^  Ch.  476,  n. 
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amount  allowed  by  nomination  are  assignable  only  by  nomina-      c.  A. 
tion,  pursuant  to  s.  15,  sub-s.  3,  of  the  Act ;  in  the  present  case  i90i 
the  total  amount  secured  by  the  policy  is  less  than  the  amount  geiffin, 
allowed  for  nomination ;  the  whole,  therefore,  of  this  policy  is  **^' 
assignable  only  by  nomination.    The  objects  for  which  the 
society  is  formed,  as  stated  in  rule  1,  or  s.  8  of  the  1875  Act, 
cannot  be  carried  out  if  these  policies  are  assignable.  Bennett 
V.  Slater  (1)  shews  that  the  policy  moneys  are  not  the  absolute 
property  of  the  assured.    The  Policies  of  Assurance  Act,  1867, 
by  excepting  friendly  societies  indicates  that  these  policies 
were  not  intended  to  be  assignable.    Caddick  v.  Highton  (2)  is 
correct  on  this  point.    The  right  to  the  policy  moneys  on 
death  is  not  the  "  property  "  of  the  assured  in  the  ordinary 
sense :  it  is  subject  to  the  Acts  and-  the  rules  of  the  society, 
and  to  the  extent  allowed  by  nomination  is  not  assignable. 

Younger,  K.C.,  and  M,  Bomer,  for  the  trustees  of  the  Eoyal 
Liver  Friendly  Society,  took  no  part  in  the  argument. 

Vaughan  Williams  L.J.  In  this  case  the  only  question 
raised  is  whether  or  not  a  policy  issued  by  a  friendly  society 
governed  by  the  Act  of  1875  is  or  is  not  assignable.  I  have 
come  to  the  conclusion  that  it  is  assignable. 

Prima  facie  a  policy,  or  the  proceeds  of  a  policy,  are  assign- 
able by  the  person  who  has  taken  it  out,  and  form  part  of  the 
property  of  the  member,  or  the  estate  of  the  deceased  member 
as  the  case  may  be ;  and  we  therefore  have  to  find  something 
in  the  Act  of  1875,  or  in  the  rules  of  the  society,  which  pre- 
vents this  particular  policy  having  this  ordinary  incident  of 
property. 

Now,  it  is  admitted  here  on  both  sides  that  there  is  nothing 
whatsoever  express  in  either  Act  of  Parliament  or  the  rules 
which  prevents  the  moneys  payable  under  this  policy,  or  the 
policy  itself,  from  being  assignable.  If,  therefore,  the  policy  is 
not  assignable,  it  must  be  from  some  implication  arising  under 
the  statute.  I  do  not  propose  to  go  through  all  the  legislation 
upon  the  subject  of  friendly  societies  prior  to  1875,  or  to  deal 
with  the  arguments  that  Mr.  Lawrence  put  forward,  based 

(1)  [1899]  1  Q.  B.  45.  (2)  [1901]  2  Ch.  476,  n. 
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upon  the  presence  in  those  Acts  of  Parhament  of  words  and 
phrases  which  seem  to  recognise  the  rights  of  persons,  not 
members  of  the  society,  claiming  through  members  of  the 
society.  I  think  it  is  more  satisfactory  to  decide  this  case  upon 
the  interpretation  of  the  Act  of  1875  ;  and  really  there  has 
been  brought  forward  in  this  case  but  one  section  of  the  Act 
of  1875  from  which  it  could  be  argued  that  the  statute  takes 
away  by  implication  the  power  to  assign  a  policy  issued  by  the 
society,  and  that  is  s.  15,  sub-s.  3.  That  provides :  "  A 
member  of  a  society  (other  than  a  benevolent  society  or 
working  men's  club),  not  being  under  the  age  of  sixteen  years, 
may,  by  writing  under  his  hand  delivered  at  or  sent  to  the 
registered  office  of  the  society,  nominate  any  person,  not  being 
an  officer  or  servant  of  the  society,  to  whom  any  moneys  pay- 
able by  the  society  on  the  death  of  such  member,  not  exceeding 
50Z.,  shall  be  paid  at  his  decease,  and  may  from  time  to  time 
revoke  or  vary  such  nomination  by  a  writing  under  his  hand 
similarly  delivered  or  sent ;  and  on  receiving  satisfactory  proof 
of  the  death  of  a  nominator,  the  society  shall  pay  to  the 
nominee  the  amount  due  to  the  deceased  member,  not  exceeding 
the  sum  aforesaid."  It  is  said  that  we  ought  to  draw  the 
inference  from  that  provision  that  the  statute  intended  that 
this  power  of  nomination  should  be  the  only  mode  of  alienation 
of  moneys  under  a  policy  issued  by  a  friendly  society  governed 
by  this  statute. 

I  myself  think  we  are  not  bound  to  draw  any  such  conclusion,, 
and  that  we  ought  not  to  draw  it.  I  would  point  out,  in  the 
first  place,  that  apparently  sub-s.  3  is  a  section  which  is- 
intended  not  so  much  to  give  a  power  of  alienation  as  to  give 
a  testamentary  power.  It  is  a  sub-section  which  enables  the 
nominator  to  nominate  a  person  to  whom  the  moneys  arising 
under  the  policy  shall  be  paid  at  his  decease. 

That  power  is  by  the  express  terms  of  the  Act  of  Parliament 
a  revocable  power,  but  it  is  revocable  only  in  the  way  provided 
by  the  statute — that  is  to  say,  by  delivering  a  particular  notice 
to  the  society. 

But  one  looks  to  see  why  it  is  suggested  that  this  sub-s.  3 
of  s.  15  takes  away  the  power  of  ahenation.    As  I  understand, 
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it  is  put  somewhat  in  this  way.  It  is  said  that  there  is  an  o.  A. 
express  provision  in  this  Act  of  ParHament  that  the  money  1901 
shall  be  paid  in  accordance  with  this  nomination,  unless  gbiffin, 
the  nomination  has  been  revoked  ;  and  then  it  is  said  that,  if  J'^ 
that  is  so,  it  might  be  that  there  is  outside  and  beside  the 
nomination  an  assignment,  possibly  an  assignment  for  value, 
and  that,  having  regard  to  the  imperative  words  of  this  section,  wuSs^l.j. 
the  money  shall  be  paid  in  accordance  with  the  nomination, 
unless  it  is  revoked  ;  this  might  be  to  put  the  nominator  in  a 
position  whereby  he  could  revoke  a  previous  assignment  for 
value,  or  could  defeat  the  claim  of  an  assignee.  I  do  not  know 
how  that  might  be.  It  is  said,  I  know,  it  is  not  likely  that  the 
Legislature  meant  to  put  the  nominator  or  his  assignee  for 
Talue  in  such  a  position,  and  that  the  way  to  avoid  that  is  to 
read  sub-s.  3  as  providing  one  express  mode  of  alienation,  and 
excluding  all  others ;  but,  as  I  have  already  said,  this  question 
as  to  what  might  be  the  position  of  an  assignee  for  value  as 
against  a  nominee  does  not  really  arise  in  this  case,  and  we 
have  not  to  decide  it.  As  far  as  my  decision  is  concerned,  I 
must  be  taken  to  decide  that,  whether  or  not  that  difficulty,  or 
that  hardship,  or  that  strange  position  would  arise,  I  cannot 
find  sufficient  in  the  Act  of  Parliament  to  make  me  say  that  by 
necessary  implication  the  ordinary  incident  of  property  is  taken 
away.  I  think  that  the  policy  of  insurance  and  the  moneys 
payable  under  it  are  assignable.  In  the  particular  case  before 
us  the  policy  was  only  a  30Z.  policy,  and  there  was  no  nomina- 
tion, and  for  that  reason  I  decline  to  go  into  the  question  of 
what  might  be  the  state  of  things  if  the  policy  had  been  for  a 
larger  sum  than  50Z.,  and  there  had  been  a  nomination  as  to 
•50Z.,  and  a  surplus  beyond.  We  have  not  to  decide  that 
question.  All  we  have  to  decide  here  to-day  is  whether  or  not 
in  the  case  of  a  policy  for  30Z.,  there  being  no  nomination,  an 
assignment  executed  by  the  member  of  the  society  who  took 
out  the  pohcy  in  his  lifetime  is  effective  to  transfer  to  the 
assign  the  right  to  this  30Z.,  or  whether  it  becomes  part  of  his 
.general  estate ;.  and  I  decide  it  is  effective  to  transfer  to  the 
a^ssign  that  policy,  and  the  moneys  under  it. 
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C.A.  KoMEE  L.J.  I  agree.  As  the  Lord  Justice  has  pointed  out, 
1901  the  policy  moneys  in  question  are  prima  facie  assignable.  To 
Gmffin,  i^ake  them  non-assignable,  you  must  find  some  legislative 
enactment  to  that  effect,  either  express  or  arising  by  necessary 
Geiffin  implication.  I  can  only  say,  after  considering  the  various  Acts 
Griffin,  which  our  attention  has  been  called,  that  1  can  find  no  such 
legislative  enactment.  The  case  is  really  governed  by  the  Act 
of  1875,  and,  far  from  finding  any  express  enactment  in  that 
Act  prohibiting  assignment,  there  are  expressions  used  in  that 
Act,  and  provisions  in  it,  which  seem  to  me  to  militate  against 
the  idea  that  assignment  in  this  case  was  not  recognised. 
There  is,  for  example,  the  definition  in  s.  4  of  persons  claiming 
through  a  member,  and  it  defines  the  expression  in  this  way : 
it  says  it  includes  the  heirs,  executors,  administrators,  and 
assigns  of  a  member,  and  also  his  nominees  where  nomination 
is  allowed.  Putting  together  in  that  definition  both  the  assigns 
and  the  nominees  seems  to  my  mind  significant.  And  you  find 
that  section  followed  up  by  several  important  sections  where 
the  expression  I  have  referred  to  is  used,  as,  for  example,  s.  21, 
sub-s.  2,  which  gives  a  right  of  suing  the  friendly  society  by 
a  member,  "  or  person  claiming  through  a  member."  In  legal 
proceedings,  it  says,  which  may  be  brought  under  this  Act  by 
a  member,  *'  or  person  claiming  through  a  member,"  the 
society  may  be  sued  in  a  particular  way. 

Now,  the  chief  section  relied  on  by  the  respondents  in  this 
case  as  supporting  their  contention  is  s.  15,  sub-s.  3.  To  my 
mind  that  section  may  one  of  these  days  give  rise  to  questions 
of  some  difficulty,  which  fortunately  do  not  arise  on  this  appeal. 
And  I  should  like  for  myself  to  keep  my  mind  free  to  decide 
these  questions  when  they  come  before  us.  I  mean  such  ques- 
tions as  might  arise  if  you  found  persons  duly  nominated  by  a 
member  under  the  section,  and  other  assignees,  when  difficulties 
would  arise  as  between  those  nominees  and  the  express  assigns 
of  the  person  who  effected  the  policy.  Also  questions  of  this 
kind,  as  to  whether,  as  between  the  member  and  his  nominee, 
there  might  not  have  been  provisions,  enforceable  on  behalf  of 
some  persons,  which  had  made  the  nominee  a  trustee.    I  am  not 
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indicating  any  opinion  one  way  or  the  other.  I  only  say  that  C.  A. 
these  questions  and  similar  questions  may  arise,  and  may  have 


1901 

to  be  considered  hereafter.  In  the  case  before  us  there  has  griffin, 
been  no  nomination  :  the  member  has  not  nominated  any  person 
to  receive  these  policy  moneys  ;  so  that  the  question  is  this  :  Is  \. 
there  anything  in  that  s.  15,  sub-s.  3,  which  would  tend  to  shew, 
or  shew  by  necessary  implication,  for  there  is  nothing  expressed,  Romer  l. j. 
that,  in  a  case  where  there  are  no  nominees  under  the  section, 
an  assign  for  value,  or  an  assign  from  the  member  in  his  life- 
time, should  have  no  legal  position,  and  could  not  have  his 
rights  in  any  way  recognised  or  enforced  ?  I  am  bound  to  say 
I  cannot  myself  find  in  this  section  any  such  necessary  impli- 
cation. It  appears  to  me  that,  even  giving  the  fullest  rights  to 
the  nominees,  it  does  not  follow  that  in  a  case  where  there  are 
no  nominees  there  should  not  be  a  right  to  assignment,  and 
that  the  assigns  should  have  no  rights  whatever.  The  mere 
fact  that  nominees  have  been  provided  for  by  this  sub-section 
does  not  in  my  opinion  justify  the  argument  or  the  conclusion 
that  the  Legislature  had  intended  that  no  other  persons  claim- 
ing through  a  member  should  be  recognised  but  these  nominees. 
It  may  well  be  when  such  questions  as  I  have  before  referred 
to  come  to  be  considered  that  it  may  be  held  that  these  nominees 
are  really  only  in  the  nature  of  assigns— assigns  claiming  under 
what  is  equivalent  to  an  assignment,  which  is  revocable  in  a 
particular  way,  or  that  they  are  in  the  position  only  of  assigns 
whose  position,  unless  that  position  is  revoked,  is  conclusive 
as  between  them  and  the  society.  It  may  well  be  that  that  is 
the  proper  view  to  take ;  I  express  no  opinion  upon  it,  for,  as  I 
have  said,  it  does  not  arise  here.  But  I  can  find  nothing  in 
the  Act  of  1875  that  will  justify  this  Court,  even  assuming  that 
the  nominees  are  in  the  position  of  persons  who  have  titles  for 
all  purposes  which  negative,  when  they  do  exist,  the  rights  of 
the  assignees  for  value — even  assuming  that,  I  can  find  nothing 
that  justifies  the  inference  that  when  there  are  no  such  nominees 
you  can  have  no  other  assignees  at  all. 

I  should  like  to  say  further  with  reference  to  the  judgment  of 
Phillimore  J.  in  Caddick  v.  Highton  (1),  to  which  my  attention 
(1)  [1901]  2  Ch.  476,  n. 
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has  been  called,  that  I  cannot  see  myself  anything  in  the 
Policies  of  Assurance  Act,  1867,  which  justifies  the  conclusion 
that  Phillimore  J.  came  to  in  the  case  I  have  referred  to.  All 
that  the  Policies  of  Assurance  Act,  1867,  did  was  this  :  to  give 
the  assignees  of  most  policies  the  right  to  sue  on  those  policies 
at  law.  It  excepted  the  policies  of  the  class  we  have  to  consider 
on  this  appeal;  but  it  appears  to  me  that  might  well  have 
been  because,  if  the  last-mentioned  policies  were  not  excepted, 
it  might  have  justified  the  argument  that  those  poHcies  could 
have  been  sued  on  in  the  ordinary  way  without  being  hampered 
or  hindered  in  any  way  in  the  ordinary  Courts  of  law,  whereas 
we  know,  from  the  course  of  legislation  on  the  subject  of  friendly 
societies,  that  provisions  more  or  less  of  a  stringent  character 
have  been  made  to  settle  disputes  before  special  tribunals ;  and 
I  need  not  say  now  that  those  provisions  compel  disputes  to  be 
settled  in  a  special  way,  and  only  render  them  enforceable  in 
special  cases.  But  it  may  well  be  that  the  Legislature  in 
passing  the  Act  of  1867  did  not  want  to  throw  any  doubt  on 
the  efficacy  of  those  provisions  in  the  case  of  policies  of  the 
kind  we  have  to  consider  in  this  appeal. 

Lastly,  I  can  only  say  that  I  cannot  find  for  myself  anything 
in  the  case  of  Bennett  v.  Slater  (1)  which  would  justify  us  in 
allowing  the  contention  of  the  respondents  on  this  appeal. 
And  for  those  reasons  I  agree  in  thinking  that  the  appeal 
should  be  allowed. 


Cozens-Hardy  L.J.  I  agree.  This  is  really  an  appeal 
from  Phillimore  J.'s  decision  in  Caddich  v.  Highton.  (2)  He 
there  decided  that  policies  of  this  nature  cannot  be  assigned  ; 
they  can  only  be  disposed  of  by  nomination ;  and  unless  and  in 
so  far  as  they  are  so  disposed  of  they  vest  both  legally  and 
beneficially  in  the  legal  personal  representative. 

In  order  to  establish  that,  it  is  important  to  remember  how 
to  approach  an  Act  like  the  Friendly  Societies  Act,  1875. 
You  do  not  want  to  find  any  clause  enabling  assignments  to 
be  made.  You  must  find,  if  PhiUimore  J.'s  view  is  correct, 
some  words  preventing  the   owner  of  the  property  from 

(1)  [1899]  1  Q.  B.  45.  (2)  [1901]  2  Ch.  476,  n. 


1  Ch. 


CHANCEEY  DIVISION. 


145 


In  re. 
Griffin 

V, 

Griffin. 


disposing  of  that  which  did  not  belong  to  anybody  else.  I  C.A. 
do  not  find  any  such  words  in  this  case.  I  will  not  go  1901 
through  the  sections  my  learned  brothers  have  gone  through,  Griffin, 
but  I  mention  s.  18,  sub-s.  1,  which  seems  to  me  strong  to 
shew  that  the  owner  of  the  policy  can  deal  with  it  as  part  of 
his  property.  It  provides  a  mode  in  which  the  funds  of  the 
society  may  be  invested,  and  the  Legislature  has  said  in  effect 
the  funds  of  this  society  may  be  lent  to  members  on  personal 
security  with  two  satisfactory  sureties  to  the  amount  of  half 
the  value  of  the  policy ;  and  you  may  deduct  the  amount  due 
on  the  loan  from  the  policy  when  it  matures.  That  seems  to 
me  consistent,  and  only  consistent,  with  a  view  that  this  is 
part  of  the  property  of  the  assured. 

Then  reliance  was  placed  on  Bennett  v.  Slater  (1)  ;  but 
Bennett  v.  Slater  (1),  when  carefully  considered,  does  seem  to 
me  to  be  a  strong  authority  in  support  of  the  view  that  this 
is  property  subject  to  assignment ;  for  the  Lords  Justices  there 
held  that,  although  so  long  as  there  was  a  nomination  in  force 
and  unrevoked,  the  will  of  the  assured  had  no  operation  on  the 
policy,  yet  if  it  had  been  revoked  the  policy  would  have  formed 
part  of  his  estate,  and  been  subject  to  his  disposition  by  will. 

We  are  not  met  here  with  the  more  difficult  problem 
Phillimore  J.  had  to  deal  with — of  assignment  for  value  followed 
by  nomination.  I  desire,  as  my  learned  brothers  have,  to  keep 
that  an  open  point.  Here,  where  there  was  no  nomination, 
and  we  have  nothing  but  the  policy,  the  assignment,  and  the 
death  of  the  assured,  I  have  no  doubt  the  assignment  was 
perfectly  good. 

Solicitors:  Pritchard,  Englefield  d  Co. , for  J".  J.  Lambert, 
Manchester;  B.  B.  Wheatly,  Son  d  Daniely  for  Cobbett, 
Wheeler  d-  Cobbett,  Manchester;  Bowcliffes,  Bawle  d  Co. ,  for 
Bremner,  Sons  d  Corlett,  Liverpool. 

(1)  [1899]  1  Q.  B.  45. 
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C.A.     BAGOT  PNEUMATIC  TYKE  COMPANY  v.  CLIPPEE 


Contract — Privity  of  Contract — Contract  with  Promoter  for  Benefit  of  intended 
Company — Batification — Adoption — Agreemerit  to  grant  to  Promoter  and 
that  he  or  intended  Company  should  accept  Licence  to  use  Patent — Bight 
of  Grantee  to  enforce  Agreement  against  Company  when  formed. 

On  March  3, 1897,  the  plaintiffs  agreed  to  grant  to  Phelps,  and  he  agreed 
that  he  or  a  company  then  being  formed  by  him  should  accept,  an  exclusive 
licence  to  use  some  patents  belonging  to  the  plaintiffs.  The  consideration 
for  the  grant  was  to  be  that  (after  providing  for  payment  to  the  share- 
holders of  the  company  in  each  year  a  cumulative  preference  dividend  of 
8  per  cent,  on  a  capital  of  150,000/.,  and  setting  aside  such  sum  as  the 
directors  should  think  fit  as  a  reserve  fund)  the  company  should  pay  to 
the  plaintiffs  in  each  year  out  of  their  remaining  profits  available  for  divi- 
dend 8  per  cent,  upon  a  fixed  capital  of  150,000?.,  and  that  after  payment 
of  these  sums  the  plaintiffs  should  be  entitled  to  receive  one-half  of  the 
balance  (if  any)  of  net  profits  of  the  company  available  for  dividend  in 
each  year. 

On  March  4,  1897,  the  plaintiffs  granted  the  exclusive  licence  to  Phelps. 
The  licence  contained  a  recital  of  the  agreement  of  March  3,  and  was 
expressed  to  be  made  in  consideration  of  that  agreement  and  of  the 
payment  therein  agreed  to  be  made  by  the  licensee  to  the  plaintiffs. 

By  an  agreement  dated  March  5,  1897,  between  Phelps  (as  vendor)  and 
one  Piercy,  for  and  on  behalf  of  the  intended  company,  after  a  recital 
of  the  agreement  of  March  3  and  the  licence  of  March  4,  it  was  agreed 
that  Phelps  should  sell  and  the  company  should  purchase  the  full  benefit 
of  the  licence  and  the  agreement  of  March  3  for  the  consideration  therein 
mentioned. 

The  intended  company  was  registered  on  March  8,  1897. 

By  an  agreement  dated  April  8,  1897,  between  Phelps,  Piercy,  and  the 
company,  it  was  provided  that  the  agreement  of  March  5  should  be  adopted 
by  the  company  and  should  be  binding  on  Phelps  and  the  company  in  the 
same  manner  as  if  the  company  had  been  in  existence  at  the  date  thereof, 
and  had  by  the  agreement  of  April  8  ratified  the  same. 

The  company  made  some  use  of  the  licence,  though  it  was  never 
actually  assigned  to  them  by  Phelps. 

The  plaintiffs  brought  an  action  against  the  company  to  enforce  the 
performance  by  them  of  the  provisions  of  the  agreement  of  March  3 : — 

Heldy  that  assuming  that  the  plaintiffs  were  entitled  to  sue  the  defend- 
ants upon  that  agreement,  yet  upon  its  true  construction  nothing  had 
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become  due  to  the  plaintiffs  which  had  not  been  paid  to  them,  and  con- 
sequently that  no  cause  of  action  had  arisen : 

Heldy  also,  that  there  was  no  privity  of  contract  between  the  plaintiffs 
and  the  defendants,  and  therefore  no  legal  right  of  action  by  the  former 
against  the  latter. 

And,_per  Yaughan  Williams  L.J. :  The  plaintiffs  had  not,  by  reason  of 
their  having  taken  the  benefit  of  the  agreement  of  March  3  and  the  licence, 
any  equitable  right  to  sue  the  defendants. 

Per  Eomer  L.J. :  8emhle,  that  in  case  any  money  should  thereafter 
become  due  to  the  company  under  the  agreement  of  March  3,  the  plaintiffs 
might  possibly  have  some  remedy  by  obtaining  leave  to  use  the  name  of 
Phelps  in  proceedings  against  the  company  or  otherwise. 

Decision  of  Kekewich  J.,  [1901]  1  Ch.  196,  affirmed. 

Werderman  v.  Societe  Oenerale  Electricite^  (1881)  19  Ch.  D.  246, 
explained  and  distinguished. 


C.  A. 
1901 
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Appeal  against  the  decision  of  Kekewich  J.  (1) 
The  plaintiffs  brought  the  action  to  enforce  against  the 
defendants  the  provisions  of  an  agreement  dated  March  3, 1897, 
made  between  the  plaintiffs  and  J.  C.  Phelps.  By  this  agree- 
ment, after  a  recital  that  the  plaintiffs  were  entitled  to  certain 
patents  set  out  in  the  1st  schedule  thereto,  it  was  agreed  that 
the  plaintiffs  should  grant  to  Phelps,  and  that  he  or  the  com- 
pany thereinafter  mentioned  should  accept,  an  exclusive  licence 
to  use  the  patents  in  the  form  set  forth  in  the  2nd  schedule 
thereto.  The  consideration  for  the  grant  of  the  licence  was  to 
be  as  follows :  (a)  (after  providing  for  payment  to  the  share- 
holders of  a  company  in  the  course  of  formation  by  Phelps  in 
each  year  of  a  cumulative  preference  dividend  equal  to  8  per 
cent,  on  a  capital  of  150,000Z.,  and  after  such  sum  as  the 
directors  of  the  company  should  think  fit  should  have  been  set 
aside  as  a  reserve  fund)  the  company  should  pay  to  the  grantors 
in  each  year  out  of  their  remaining  profits  available  for  dividend 
a  sum  equal  to  8  per  cent,  upon  a  fixed  capital  of  150,000L ; 
(b)  after  providing  for  payment  of  the  above  sums  the  grantors 
should  be  entitled  to  receive  a  further  sum  equal  to  one-half  of 
the  balance  (if  any)  of  net  profits  of  the  company  available  for 
dividend  in  each  year ;  (c)  the  grantors  should  accept  the  certifi- 
cate of  the  auditors  of  the  company  in  all  matters  of  account 
and  net  profits  of  the  company  available  for  dividend. 


(1)  [1901]  1  Ch.  196. 
L  2 


1 


148 


CHANCEEY  DIVISION. 


[1902] 


C.A. 

1901 

Bagot 
Pneumatic 

Tyre 
Company 

V. 

Clipper 
Pneumatic 

Tyre 
Company. 


The  grantee  was  to  have  the  right  of  assigning  the  agreement 
and  the  licence  referred  to  therein  to  the  company  then  in 
course  of  formation,  and,  upon  the  adoption  thereof  by  that 
company,  the  same  should  be  as  binding  and  effective  as  if  the 
company  had  been  named  therein  in  lieu  of  the  grantee. 

On  March  4,  1897,  the  plaintiffs  granted  to  Phelps  a  licence 
in  the  specified  form.  This  licence,  after  a  recital  of  the  fact 
that  the  agreement  of  March  3,  1897,  had  been  entered  into, 
was  expressed  to  be  made  in  consideration  of  that  agreement 
and  of  the  payment  therein  agreed  to  be  made  by  the  licensee 
to  the  licensors,  and  it  contained  a  covenant  by  the  licensee 
not  to  assign  the  licence  without  the  consent  of  the  licensors, 
except  to  the  intended  company. 

By  an  agreement  dated  March  5,  1897,  between  Phelps 
(described  as  the  vendor)  of  the  one  part,  and  Ernest  Piercy 
for  and  on  behalf  of  the  intended  company,  of  the  other  part, 
after  a  recital  of  the  agreement  of  March  3  and  the  licence  of 
March  4,  it  was  agreed  that  the  vendor  should  sell  and  the 
company  should  purchase  the  full  benefits  of  and  under  (inter 
alia)  the  licence  of  March  4  and  the  agreement  of  March  3  for 
120,000Z.,  of  which  60,000Z.  was  to  be  paid  in  cash,  and  the 
balance  in  cash  or  shares  at  the  option  of  the  directors  of  the 
proposed  company.  It  was  also  provided  that  the  company 
should  undertake  all  the  obligations  and  liabilities  imposed  on 
the  purchaser  under  the  agreement  and  licence,  and  should 
indemnify  the  vendor  against  those  obligations  and  liabilities. 

The  intended  company  was  registered  on  March  8,  1897,  and 
was  the  defendant  company. 

On  April  8,  1897,  an  agreement  was  entered  into  between 
Phelps,  Piercy,  and  the  defendant  company,  under  the  seal  of 
the  latter,  by  which  it  was  provided  that  the  agreement  of 
March  5,  1897,  should  be  adopted  by  the  defendant  company, 
and  should  be  binding  on  Phelps  and  on  the  company  in  the 
same  manner  and  take  effect  in  all  respects  as  if  the  company 
had  been  in  existence  at  the  date  thereof  and  had  by  the  agree- 
ment of  April  8  ratified  the  same,  and  that  Piercy  should  from 
thenceforth  be  discharged  from  all  liability  under  or  in  respect  of 
the  agreement  of  March  5.    The  price  to  be  paid  was  modified 
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to  this  extent,  that  40,000Z.  was  to  be  paid  in  cash  and  the  C.A. 
balance  in  fully  paid  shares  of  the  company.  1901 

The  Hcence,  though  used  to  some  extent  by  the  defendants,  bagot 
was  never  actually  assigned  to  them  by  Phelps.  "^^yre"*^ 

In  March  and  September,  1898,  the  defendants  issued  balance-  Company 
sheets  shewing  a  profit,  but  no  amount  was  placed  to  reserve  Clipper 
fund,  and  no  dividend  was  declared.    In  October,  1899,  they  '^^tyre^^^ 
issued  a  balance-sheet  shewing  large  profits,  out  of  which  a  sum  Company. 
was  carried  to  reserve  fund  and  a  sum  of  3000/.  was  written  off 
as  depreciation  and  towards  the  extinction  of  the  "  cost  of 
licences  and  contracts."    A  circular  was  about  the  same  time 
sent  to  the  plaintiffs,  stating  that  the  year's  trading  of  the 
defendants  allowed  a  dividend  of  6  per  cent,  to  the  defendants' 
shareholders,  and  that  they  proposed  in  future  to  provide  out 
of  profits  for  the  depreciation  and  ultimate  extinction  of  the 
item  of  138,000Z.,  the  sum  at  which,  by  additions,  the  licences, 
&c.,  stood  in  the  balance-sheet. 

The  plaintiffs  then  brought  this  action  claiming  a  declaration, 
among  other  things,  that  the  defendants  were  not  entitled  to 
write  off  against  profits  any  sums  for  depreciation,  and  claiming 
to  have  the  dividend  for  the  year  covered  by  the  balance-sheet 
ascertained. 

The  defendants  by  their  defence  alleged  that  the  statement 
of  claim  disclosed  no  cause  of  action  by  the  plaintiffs  against 
the  defendants. 

Kekewich  J.  dismissed  the  action  on  the  ground  that  there 
was  no  direct  privity  of  contract  between  the  plaintiffs  and  the 
defendants,  and  that  no  contract  between  them  could  be 
inferred.  In  his  opinion  the  case  was  governed  by  re  North- 
umherland  Avenue  Hotel  Co.  (1),  and  Howard  v.  Patent  Ivory 
Manufacturing  Co.  (2)  and  Werderman  v.  Societe  Generale 
d'Electricite  (3)  were  both  distinguishable. 

The  plaintiffs  appealed. 

Haldane,  K.C.,  Warrington,  K,C.,  and  E.  F,  Spence,  for  the 
plaintiffs.  It  is  submitted  that  the  decision  of  Kekewich  J.  was 


(1)  (1886)  33  Ch.  D.  16.  (2)  (1888)  38  Ch.  D.  156. 

(3)  19  Ch.  D.  246. 
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C.A.  erroneous,  on  the  ground  (1.)  that  there  was  a  new  contract 
1901  between  the  plaintiff  company  and  the  defendant  company ;  or 
Bagot  &')  that  Phelps  m  entermg  into  the  contract  of  March  3  was  a 
"^^Se^^^  trustee  or  an  agent  for  the  defendant  company  ;  or  (3.)  that  the 
Company  defendants,  having  taken  the  benefit  of  the  agreement  of  March  3 
Clipper  and  the  licence,  are  in  equity  bound  to  accept  the  burden.  The 
^^Tyre^^^  agreement  of  March  3  itself  plainly  shews  that  it  was  contem- 
CoMPANY.  plated  by  the  parties  that  Phelps  should  be  a  mere  conduit 
pipe  to  the  intended  company.  It  was  intended  that  the  com- 
pany when  incorporated  should  take  the  benefit  and  bear  the 
burden  of  the  agreement  of  March  3.  The  consideration 
mentioned  in  the  agreement  could  only  be  paid  by  the  defendant 
company,  and  it  was  of  the  essence  of  the  transaction  that  the 
defendant  company  should  enter  into  a  new  contract  with  the 
plaintiff  company  to  the  effect  of  the  contract  of  March  3.  It 
must  be  inferred  that  such  a  contract  was  entered  into.  Keke- 
wich  J.  based  his  judgment  upon  In  re  Northumberland  Avenue 
Hotel  Co.  (1)  That  case  is  distinguishable  from  the  present 
case,  for  there  the  company  acted  under  the  erroneous  assump- 
tion that  they  were  bound  by  the  contract  with  the  promoters, 
but  they  had  not  themselves  entered  into  any  contract  at  all. 
Here  the  defendant  company  did  enter  into  a  contract  with 
Phelps  and  Piercy,  and  they  adopted  the  contract  of  March  5 
between  Phelps  and  Piercy  acting  on  behalf  of  the  defendant 
company.  The  acts  of  the  defendant  company  amount  to  an 
admission  that  they  contracted  with  Phelps  as  agent  for  the 
plaintiff  company.  The  erroneous  assumption  made  by  the 
defendants  was  as  to  the  person  with  whom  they  had  con- 
tracted ;  there  was  no  error  as  to  the  existence  of  some  contract. 
Howard  v.  Patent  Ivory  Manufacturing  Co.  (2)  applies,  and 
shews  that  a  new  contract  ought  to  be  inferred.  Then,  as  to 
the  equity  which  results  from  the  defendants  taking  the  benefit 
of  the  agreement  of  March  3  and  the  licence,  Werderman  v. 
Societe  Generale  d'Electriciti  (3)  applies.  In  that  case  the 
Court  did  in  effect  enforce  the  performance  by  the  defendants 
of  a  positive  covenant.    The  Court  held  that  a  covenant  by  the 

(1)  33  Oh.  D.  16.  (2)  38  Ch.  D.  156. 

(3)  19  Ch.  D.  246. 
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assignee  of  a  patent  that  the  assignor  should  be  entitled  to  c.A. 
receive  a  share  of  the  profits  arising  from  the  patent  was  in  i90i 
effect  a  charge  upon  the  patent  which  was  binding  on  any  one  bagot 
who  took  the  patent  with  notice  of  the  covenant.  That  applies  to  "^^^yre^^^ 
the  present  case.  The  equitable  doctrine  as  to  the  enforcement  of  Company 
covenants  which  impose  a  burden  on  land  is  explained  in  Pollock  Clipper 
on  Contracts,  6th  ed.  pp.  228  et  seq.,  where  it  is  shewn  that  Tulh  ^^xyre"^ 
V.  Moxhay  (1)  established  an  exception  from  the  law  that  you  Company. 
could  not  impose  new  burdens  on  land.    But  this  equitable 
jurisdiction  is  limited  to  negative  covenants  and  is  strictly  per- 
sonal.   In  Werderman  v.  Societe  Generale  d'Electricite  (2)  the 
Court  treated  the  question  as  being  whether  it  was  part  of  the 
bargain  for  the  assignment  of  the  patent  that  the  profits  should 
be  disposed  of  in  a  particular  way,  and  they  held  that  no  one 
taking  with  notice  of  that  bargain  could  avoid  the  liability. 
That  is  a  clear  authority  in  favour  of  the  present  plaintiffs.  A 
licence  to  use  a  patent  amounts  to  a  contract  to  allow  the 
licensee  to  use  the  patent  without  being  liable  to  an  action  for 
infringement  :  Bower  v.  Hodges.  (3)    An  exclusive  licence 
without  a  grant  is  simply  an  authority  to  do  lawfully  that  which 
would  otherwise  have  been  unlawful :  Heap  v.  Hartley,  (4) 
The  agreement  of  March  3  is  one  of  the  terms  of  the  licence. 

On  the  question  whether,  assuming  that  the  plaintiffs  were 
entitled  to  sue  the  defendants,  the  plaintiffs  could  make  out  a 
case  for  relief,  Kekewich  J.  was  in  fa.vour  of  the  plaintiffs.  He 
thought  they  would  have  been  entitled  to  some  relief.  The 
defendants  are,  no  doubt,  entitled  to  set  aside  part  of  the  profits 
for  the  purpose  of  a  reserve  fund  ;  they  are  not  entitled  to  set 
aside  any  part  as  a  depreciation  fund,  and,  at  any  rate,  not  for' 
the  purpose  of  writing  off  the  amount  paid  for  the  licence, 
which  will  come  to  an  end. 

Neville,  K.G.y  and  Sargant,  for  the  defendants.  "Profits 
available  for  dividend  "  means  the  balance  of  profits  after  setting 
aside  a  reserve  fund  to  meet  contingencies  :  Fisher  v.  Black 
and  White  Publishing  Co,  (5)      Available  for  dividend  "  is  a 

(1)  (1848)  2  Ph.  774.  (3)  (1853)  22  L.  J.  (CP.)  194. 

(2)  19  Ch.  D.  246.  (4)  (1889)  42  Ch.  D.  461. 

(5)  [1901]  1  Ch.  174. 
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limitation  of  the  word  profits."  The  decisions  in  Lee  v. 
Neuchatel  Asphalte  Co.  (1)  and  Verner  v.  General  and  Commer- 
cial Investment  Trust  (2)  are  of  course  binding  on  this  Court  in 
any  case  in  which  the  facts  are  identical,  though  they  created 
much  surprise  at  the  time.  There  is  no  distinction  between  a 
patent  which  is  of  limited  duration  and  machinery  which  is 
gradually  wearing  out.  It  is  immaterial  whether  the  fund 
which  is  set  apart  out  of  profits  is  called  a  sinking  fund  "  or  a 
"  depreciation  fund."  The  plaintiffs  do  not  complain  that  the 
defendants  are  parting  with  any  money  which  they  ought  to 
have  retained ;  the  complaint  is  that  they  are  keeping  in  hand  too 
much.  There  is  really  nothing  due  to  the  plaintiffs  at  present. 
On  this  ground  the  action  must  fail,  and  the  point  of  law  on 
which  Kekewich  J.  based  his  decision  is  purely  academical. 

[EoMBE  L.J.  referred  to  Touche  v.  Metropolitan  Bailway 
Warehousing  Co.  (3)] 

The  decision  in  Werderman  v.  Societe  Generale  d'Elec- 
tricite  (4)  was  upon  demurrer,  and  the  Court  had  only  to  decide 
whether  there  was  any  possible  equity  to  support  the  bill. 
The  judgment  of  Lindley  L.J.  was  based  upon  there  being  a 
charge  upon  the  patent  in  favour  of  the  plaintiff.  If  that  were 
so,  the  demurrer  must  necessarily  fail.  But  it  by  no  means 
followed  that  there  was  a  personal  liability  of  the  defendants. 
The  present  defendants  have  no  objection  to  the  plaintiffs 
having  a  charge  on  the  patent,  but  they  deny  that  anything  is 
now  due  to  the  plaintiffs.  Eent  is  the  only  exception  to  the 
general  legal  rule  that  an  assignee  is  not  liable  upon  the 
covenant  of  his  assignor.  The  legal  assignee  of  a  lease  while 
he  is  in  possession  of  the  demised  premises  is  liable  to  the 
assignor  for  rent.  That  is  a  legal,  not  an  equitable  doctrine. 
But  an  equitable  assignee  is  not  liable  to  the  lessor  for  rent  or 
on  the  covenants  in  the  lease  :  Cox  v.  Bishop,  (5)  That  principle 
applies  to  the  present  case.  If  this  were  not  so,  the  decision 
in  In  re  Northumberland  Avenue  Hotel  Co.  (6)  would  have  been 
different.    The  nature  of  a  charge  on  land  for  rent  is  illustrated 


(1)  (1889)  41  Ch.  D.  1. 

(2)  [1894]  2  Ch.  239. 

(3)  (1871)  L.  R.  6  Ch.  671. 


(4)  19  Ch.  D.  246. 

(5)  (1857)  8  D.  M.  &  G-.  815. 

(6)  33  Ch.  D.  16. 
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by  Pertwee  v.  Townsend.  (1)  Here  nothing  has  yet  become  C.A. 
due  to  the  plaintiffs,  and  the  defendants  may  never  be  the  1901 
owners  of  the  patent.  Bagot 

[EoMER  L.J.  referred  to  In  re  Empress  Engineering  Go,  (2)]  ^^^ye^™ 

There  was  no  relation  of  trustee  and  cestui  que  trust  between  Company 
Phelps  and  the  defendant  company.  Clipper 

In  Touche  v.  Metropolitan  Bailway  Warehousing  Co.  (3)  tyre 
Walker,  the  alleged  trustee  for  the  plaintiffs,  was  a  party  to  the 
action  ;  and  it  was  held  that  he  was  not  personally  liable  to  the 
plaintiffs,  but  that  the  defendant  company  was  Hable  to  pay 
him,  and  that  the  plaintiffs  could  not  be  paid  until  Walker  had 
actually  got  the  money.  Phelps  was  not  a  "  conduit  pipe  "  :  he 
was  a  vendor  to  the  defendant  company.  He  sold  to  the  com- 
pany for  a  substantial  consideration — 120,000Z. — the  company 
agreeing  to  indemnify  him  against  all  liabilities  to  the  plaintiff 
company  under  the  agreement  of  March  3,  1897,  and  the 
licence.  It  cannot  be  said  that  the  contract  of  March  5,  1897, 
between  Phelps  and  Piercy,  was  a  contract  made  on  behalf  of 
the  plaintiff  company,  and  that  therefore  that  company,  as 
principals,  are  entitled  to  take  advantage  of  it ;  for  the  agree- 
ment did  not  state  that  Phelps  was  acting  on  behalf  of  the 
plaintiff  company  as  principals,  and  therefore  it  could  not 
be  ratified  by  that  company  so  as  to  enable  them  to  sue  upon 
it :  Keighleyy  Maxsted  <&  Go.  v.  Durant.  (4)  To  enable  the 
plaintiff  company  to  succeed  it  is  necessary  that  they  should 
prove  facts  establishing  such  a  contractual  relationship  between 
Phelps  and  the  two  companies  as  will  make  the  contracts 
binding  on  both  companies.  Such  facts  have  not  been  proved 
or  even  pleaded.  The  plaintiffs  are  trying  to  set  up  at  the 
same  moment  two  facts  which  are  inconsistent  with  each  other ; 
for  they  say  that  Phelps  was  a  trustee  for  the  plaintiffs,  and 
then  that  he  was  contracting  at  arm's  length  with  both  the 
plaintiffs  and  the  defendants. 

[Vaughan  Williams  L.J.  It  is  clear  there  was  no  novation : 
there  is  nothing  like  a  novation.] 

No;  novation  cannot  arise  unless  you  say  in  terms   I  novate." 

(1)  [1896]  2  Q.  B.  129.  (3)  L.  K.  6  Ch.  671. 

(2)  (1880)  16  Ch.  D.  125.  (4)  [1901]  A.  C.  240. 
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Assuming,  then,  that  there  is  no  novation,  what  is  there  on 
the  facts  to  prove  that  Phelps  vs^as  a  trustee  for  the  plaintiff 
company  ?  Nothing  whatever.  Werderman  v.  Societe  Generate 
d' Electricite  (1)  does  not  take  the  plaintiffs  far  enough.  There 
is  not  here,  as  there  was  in  that  case,  an  intention  that  there 
should  be  obligations  attaching  to  and  running  with  the  licence. 
An  equitable  assignee  of  leaseholds  is  not  liable  ratione  tenurse 
to  the  landlord :  Cox  v.  Bishop  (2)  ;  and  the  decision  in  the 
Werderman  Case  (1)  was  never  intended  to  attach  to  a  patent 
a  greater  obligation  than  to  an  equitable  assignment  of 
leaseholds. 

Warrington^  K.C.,  in  reply.  It  is  true  that  Werderman  v. 
Societe  Generale  d'Electricite  (1)  was  decided  on  demurrer, 
but  there  was  no  general  demurrer  for  want  of  equity :  the 
demurrer  was  on  the  ground  of  "no  privity,"  and  it  was 
decided  just  as  on  a  preliminary  point  of  law — whether  there 
was  a  privity,  and  the  Court  held  that  there  was  a  privity 
between  the  plaintiff  and  the  defendant  company  ;  and  so,  it  is 
contended,  there  is  here. 


Dec.  10.  Vaughan  Williams  L.J.,  after  stating  the  facts, 
continued  : — The  defendant  company  say  that,  according  to  the 
true  construction  of  the  agreement  of  March  3  between  the 
plaintiff  company  and  Phelps,  there  are  now  no  available  profits 
out  of  which  the  12,000Z.  a  year  can  be  paid  to  the  plaintiff 
company.  The  plaintiff  company  take  a  different  view  of  this 
matter,  and  thereupon  they  have  brought  this  action  against 
the  defendant  company.  The  larger  question  raised  is  this : 
the  defendant  company  say  that  there  is  no  direct  contract 
between  the  plaintiff  company  and  themselves — in  other  words, 
that  there  is  no  such  privity  of  contract  as  enables  the  plaintiff 
company  to  sue  them.  The  further  question  is  raised,  whether, 
upon  the  true  construction  of  the  agreement  of  March  3,  there 
are,  or  had  been  prior  to  the  commencement  of  this  action,  any 
"  profits  available  "  within  the  meaning  of  that  agreement  for 
the  payment  of  any  sum  to  the  plaintiff  company  which  has 
not  been  duly  paid. 

(1)  19  Ch.  D.  246.  (2)  8  D.  M.  &  G.  815. 
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I  will  deal  first  with  the  wider  question.    Eegarding  the  C.A. 
matter  merely  as  a  question  of  law,  there  can,  in  my  judg-  1901 
ment,  be  no  doubt  whatever  that  there  is  not  here  any  direct  p,agot 
contract  between  the  plaintiffs  and  the  defendants  which  would  "^^^y^^™ 
enable  the  former  to  sue  the  latter  or  would  create  any  privity  Company 
of  contract.    There  is  really  no  question  about  this  part  of  the  Clippek 
case,  and  no  one  denies  that  the  case  of  a  reversioner  and  an  "^^tyre^^*^ 
assignee  of  a  lease  is  the  only  exception  at  law  to  the  general  Company. 
rule  that  you  cannot  sue  upon  a  contract  persons  who  are  not  ^j^^^j^g^L  j, 
parties  to  it  in  some  shape,  either  by  name  or  by  agency. 
Then  it  is  suggested  that,  although  the  Bagot  Company  cannot 
sue  the  Clipper  Company  on  the  contract  of  March  3,  yet  there 
is  evidence  of  a  new  contract  having  been  entered  into  between 
the  Bagot  Company  and  the  Clipper  Company  upon  the  same 
basis  as  the  agreement  of  March  3. 

It  is  not  alleged  that  there  has  been  any  new  contract  by 
writing  or  by  any  resolution  of  the  Clipper  Company  communi- 
cated to  the  Bagot  Company.  But  it  is  suggested  that  a  new 
contract  was  entered  into  by  implication  from  the  conduct  of  the 
parties.  A  suggestion  of  this  kind  was  made  and  was  rejected 
in  In  re  Northumberland  Avenue  Hotel  Go.  (1)  It  is  said  that  a 
similar  suggestion  was  made,  and  in  different  circumstances  was 
accepted,  in  Howard  v.  Patent  Ivory  Manufacturing  Go,  (2) 
As  regards  this  suggestion,  in  the  first  place,  I  do  not  think 
that  the  statement  of  claim  in  the  present  case  really  alleges 
or  suggests  any  such  implied  contract.  But,  even  if  it  does, 
it  seems  to  me  that  there  is  no  evidence  of  any  such  a  contract 
having  been  entered  into.  It  is  quite  true  that  many  things 
have  been  done  by  the  defendant  company  which  they  might 
well  have  done  if  they  had  been  parties  to  the  agreement  of 
March  3.  But  the  answer  to  that  is,  that  all  those  acts  were 
equally  referable  to  the  contract  of  March  5,  and  were  equally 
consistent  with  the  obligation  of  the  defendant  company 
towards  Phelps  under  that  contract.  In  my  judgment,  there 
is  no  ground  for  saying  that  there  is  evidence  of  such  an 
implied  contract. 

That  being  so,  only  one  other  ground  is  suggested  for  saying 
(1)  33  Ch.  D.  16.  (2)  38  Ch.  D.  156. 
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that  the  defendants  are  directly  liable  to  the  plaintiffs.  And, 
as  I  understand  it,  the  suggestion  is  this,  that  the  defendants 
are  liable  to  the  plaintiffs,  not  in  law,  but  in  equity,  because, 
though  the  contract  of  March  3  was  not  made  with  the 
defendants,  and  the  licence  of  March  4  was  not  granted  to 
them,  yet  they  have  had  the  benefit  of  the  licence  and  have 
been  acting  under  it.  This,  it  is  said,  makes  them  in  equity 
directly  answerable  to  the  plaintiffs.  They  have,  it  is  said, 
received  the  benefit  which  has  resulted  from  a  contract  to 
which  they  were  not  parties,  and  they  have  thereby  taken 
upon  themselves  the  burden  of  that  contract.  To  my  mind 
that  has  never  been  the  law.  It  seems  to  me,  without 
going  at  any  length  into  it,  that  this  question  was  clearly 
decided  in  Cox  v.  Bishop.  (1)  In  that  case  Knight  Bruce  L.J. 
in  his  judgment  (2)  said  :  "  The  substantial  question  upon  this 
appeal  is  whether  an  equitable  assignee  of  a  legal  term  of 
years  granted  in  mines,  or  mines  and  other  hereditaments, 
under  a  reserved  rent  and  certain  covenants,  is  liable  to  be 
sued  in  equity  by  the  lessor  for  rent  which  became  due  and 
damages  in  respect  of  breaches  of  some  of  the  covenants 
committed  during  the  time  that  the  assignee  was  in  the 
possession  and  enjoyment  of  the  demised  property  as  the 
equitable  assignee  of  it,  which  he  has  now  ceased  to  be. 
There  is  not  any  special  or  any  other  special  (sic)  circumstance 
in  the  case  that  is  in  my  view  material.  It  was  properly 
conceded,  on  the  part  of  the  respondents,  that  the  liability 
would  not  have  existed  but  for  the  possession  or  enjoyment  of 
the  property  under  the  equitable  assignment.  It  appears, 
however,  to  me,  I  acknowledge,  that  the  possession  and  enjoy- 
ment make  no  difference.  They  do  not,  in  my  opinion,  create 
a  contract  between  the  lessor  and  the  equitable  assignee  which 
can  give  the  former  a  title  to  the  relief  prayed  against  the 
latter."  And  the  judgment  of  Turner  L.J.  was  to  the  same 
effect.  In  my  opinion,  that  principle  applies  in  the  present 
case,  and  indeed  in  all  similar  cases.  If  the  principle  was 
rightly  applied  in  the  case  of  an  equitable  assignee  of  a  lease, 
it  seems  to  me  that  a  fortiori  it  must  apply  in  a  case  in  which 
(1)  8  D.  M.  &  G.  815.  (2)  8  D.  M.  &  G.  822. 
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that  which  is  taken  possession  of  and  enjoyed  is  not  land  but      C.  A. 
a  personal  chattel.     The  principle  so  laid  down  in  Cox  v.  1901 
Bishop  (1)  was  not  a  new  one.    In  Moore  v.  Greg  (2)  Lord  Bagot 
Cottenham  L.C.,  although  it  was  not  essential  to  his  decision,  ^^tyee^^^ 
expressed  an  opinion  in  substance  the  same  as  that  which  Company 
Knight  Bruce  L.J.  expressed  in  Cox  v.  Bishop.  (1)  Clipper 

The  only  other  matter  with  which  I  have  to  deal  on  this  tyre 
part  of  the  case  is  the  decision  in  Werderman  v.  Societe  Company. 
Generale  d'Electricite.  (3)  That  case  was  decided  by  Jessel  M.E. 
and  Lush  and  Lindley  L.J  J.  The  result,  it  is  said,  of  that 
decision  is  this,  that  when  there  is  as  between  A.  and  B.  an 
agreement  which  effects  the  transfer  of  property  from  A.  to  B., 
if  afterwards  a  third  person  obtains  from  B.  the  possession  and 
enjoyment  of  the  property  with  notice  of  the  bargain  between 
A.  and  B.,  that  third  person  who  has  had  the  possession  and 
enjoyment  of  the  property  is  under  an  obligation  to  perform 
the  conditions  of  that  which  formed  the  consideration  for  the 
contract  of  which  he  had  notice  at  the  time  when  he  took 
the  possession  and  had  the  enjoyment,  and  may  be  sued  by  A., 
to  whom  that  consideration  was  granted  under  the  original 
contract,  even  though  he  was  not  a  party  to  that  contract. 
In  my  opinion,  Werderman  v.  Societe  Generale  d'Electricite  (3) 
did  not  decide  anything  of  the  kind.  If  it  did  it  would  be  in 
direct  conflict  with  Cox  v.  Bishop,  (1)  If  the  judgments  in 
Werderman  v.  Societe  GSnSrale  d'Electricite  (3)  are  looked  at 
carefully,  I  think  it  will  be  seen  that  all  that  is  decided  by  that 
case  is  this,  that  if  you  had  notice  of  a  contract  between  the 
person  under  whom  you  claim  property,  real  or  personal,  and 
a  former  owner  of  the  property,  whereby  a  charge  or  incum- 
brance was  imposed  upon  the  property  of  which  you  thus  take 
possession  and  have  the  enjoyment,  you  take  the  property 
subject  to  that  charge  or  incumbrance,  and  can  only  hold  it 
subject  thereto.  But  that  proposition  does  not,  as  it  seems  to 
me,  involve  the  consequence  that  the  assignee  of  the  property 
is  liable  to  be  sued  for  non-performance  of  the  terms  contained 
in  the  contract  to  which  he  was  not  a  party.    In  my  opinion, 

(1)  8  D.  M.  &  G.  815.  (2)  (1848)  2  Ph.  717. 

(3)  19  Ch.  D.  246. 
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the  utmost  length  to  which  that  case  goes  is  to  impose  an 
incumbrance  on  the  property :  it  does  not  impose  upon  the 
person  who  has  been  in  possession  and  enjoyment  of  the  pro- 
perty any  obHgation  to  perform  the  terms  of  a  contract  to 
which  he  was  not  a  party.  Under  the  circumstances  of  the 
present  case,  I  think  there  is  no  ground  for  saying  that  there  is 
privity  of  contract  between  the  plaintiff  company  and  the 
defendant  company,  or  that  there  is  any  direct  contract 
between  them,  whether  in  writing  or  by  word  of  mouth,  or  to 
be  implied  by  conduct.    This  practically  disposes  of  the  case. 

But  I  ought  perhaps  to  say  a  word  upon  another  matter.  It 
is  conceded  that  at  the  commencement  of  this  action  there 
was  no  sum  of  money  which  under  the  terms  of  the  contract 
of  March  3  had  become  payable  to  the  plaintiff  company  and 
had  not  been  paid.  This  being  so,  it  seems  to  me  that,  quite 
apart  from  the  question  of  privity  of  contract,  this  action  must 
have  failed,  as  being  prematurely  brought.  Kekewich  J. 
thought  that,  apart  from  the  question  of  privity  of  contract, 
there  was  a  present  cause  of  action  at  the  time  of  the  issue  of 
the  writ,  which  rendered  it  necessary  to  decide  the  question  of 
privity  of  contract.  But,  speaking  for  myself,  I  am  inclined  to 
think  that,  even  if  there  had  been  privity  of  contract,  still,  in 
the  circumstances,  there  would  have  been  no  immediate  cause 
of  action  at  the  time  when  the  writ  was  issued,  whether  a 
cause  of  action  may  or  may  not  have  arisen  afterwards 
between  the  plaintiffs  and  the  defendants. 


EoMER  L.J.  I  will  first  say  a  few  words  upon  what  I  may 
call  the  merits  of  the  case,  that  is,  the  pecuniary  question 
involved  in  it,  namely,  whether  the  defendant  company  have 
earned  profits  which  are  **  available  for  dividend,"  within  the 
meaning  of  the  agreement  of  March  3,  1897,  or  whether  they 
are  dealing  with  their  income  in  a  manner  not  justified  by  that 
agreement,  assuming  it  to  be  binding  on  the  defendant  com- 
pany. That  question  narrows  itself  in  substance  to  this  : 
Were  the  defendant  company  justified  in  doing  what  they  did 
by  their  balance-sheet  in  1899,  namely,  in  writing  off  3000Z.  in 
respect  of  depreciation  in  the  value  of  licences,  &c.  ?   In  my 
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opinion,  the  company  were  entitled  to  write  off  that  amount. 
There  is  no  question  of  bad  faith.    It  is  not  said  that  the 
licences  belonging  to  the  company  had  not  become  depreciated 
in  value  below  the  amounts  at  which  they  stood  in  the  com- 
pany's books,  or  that,  if  the  company  were  entitled  to  make 
any  allowance  for  the  falling  off  in  value,  3000Z.  was  an  im- 
proper sum  to  allow  for  depreciation  in  that  year.    It  is  said 
that  as  a  matter  of  principle  the  company  were  not  entitled 
as  against  the  plaintiff  company  to  make  any  allowance 
in  respect  of  the  depreciation  of  the  property  in  question, 
assuming,  that  is,  the  plaintiff  company  to  have  rights  directly 
against  the  defendant  company  under  the  agreement  of 
March  3.    I  cannot  agree  that  on  that  footing  the  plaintiff 
company  had  any  right  even  to  say  that  the  defendant  com- 
pany could  not  properly  apply  out  of  their  income  for  the 
year  this  sum  of  3000Z.  before  ascertaining  the  net  profits 
**  available  for  dividend."     In  my  opinion,  the  agreement 
of  March  3  was  not  intended  to  deprive  the  defendant 
company  of  their  ordinary  right  of  ascertaining  in  the  proper 
course  of  business  and  in  good  faith  the  profits  of  the 
company    available  for  dividend  "  in  any  particular  year.  In 
my  judgment,  if  the  defendant  company,  acting  intra  vires,  in 
good  faith  and  in  a  due  and  proper  course  of  business,  make 
certain  payments  out  of  their  income  before  ascertaining  the 
profits  of  the  year    available  for  dividend,"  the  plaintiff  com- 
pany would  have  no  right  to  interfere.    It  appears  to  me  that 
the  defendant  company  had  not  only  a  right  before  saying  what 
profits  were  "  available  for  dividend  "  in  the  year  1899  to  write 
off  3000Z.  for  depreciation  in  the  value  of  their  licences,  but  in 
adopting  this  course  they  were  only  doing  that  which  was 
right  and  honest.    Possibly  if  they  had  not  done  this,  but  had 
included  the  3000Z.  as  part  of  the  moneys  available  for  dividend 
in  the  year,  they  could  not  have  been  restrained  by  injunction. 
That  is  possible.    The  whole  question  of  the  right  of  a  com- 
pany to  divide  profits  in  any  one  particular  year  without 
making  good  previous  losses  of  its  assets  is  really  awaiting  an 
authoritative  judgment  of  the  House  of  Lords.  But,  assuming 
that  the  defendant  company  could  not  be  restrained  from 
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dividing  the  3000Z.  as  profits,  if  they  thought  fit  to  do  so,  I 
cannot  see  that  the  plaintiff  company  have  any  right  to  com- 
plain, when  it  is  an  ordinarily  reasonable  and  proper  course  in 
the  due  conduct  of  the  company's  business  to  deduct  this  sum 
before  distributing  the  profits  by  way  of  dividend.  I  think 
that  the  plaintiff  company,  even  assuming  that  the  defendants 
are  liable  to  them,  are  bound  by  what  the  defendants  have  done 
under  the  circumstances. 

Two  other  items  were  challenged  by  the  plaintiffs,  but  I  need 
not  deal  with  them  in  detail.  It  is  sufficient  to  say  that  the 
plaintiff  company  have  not  established  that  the  sums  in  question 
have  not  been  properly  deducted  by  the  defendant  company 
from  their  income  before  ascertaining  the  profits  "  available 
for  dividend." 

This  conclusion  really  renders  the  discussion  of  the  legal 
points  which  arise  merely  academic,  for  not  only  are  there  no 
profits  available  for  dividend,  but  in  all  human  probability 
there  never  will  be  any  profits  available  for  dividend  which 
would  in  anywise  benefit  the  plaintiff  company.  Theoretically, 
however,  there  might  be.  And  to  a  certain  extent  I  agree 
that  the  plaintiffs  are  right  in  saying  that,  if  there  was  a  direct 
contract  between  the  two  companies,  it  would  not  be  proper 
to  allow  the  judgment  of  the  Court  below  to  stand,  and  merely 
to  dismiss  the  action  on  the  ground  that  no  money  is  now 
payable  to  the  plaintiffs.  For  the  defendants  have  repudiated 
the  existence  of  such  a  direct  contract,  and  therefore  I  think 
we  ought  to  go  into  the  legal  questions  which  arise,  at 
any  rate  to  the  extent  of  endeavouring  to  ascertain  whether 
there  was  or  was  not  a  direct  contract  between  the  plaintiff 
company  and  the  defendant  company.  In  my  opinion,  there 
was  no  such  direct  contract.  There  was  clearly  a  contract 
between  the  plaintiff  company  and  Phelps,  and  there  was  just 
as  clearly  a  contract  between  Phelps  and  the  defendant  com- 
pany, and  each  of  these  was  a  direct  contract.  Phelps  was 
not  a  mere  shadow,  or  a  nominee  or  trustee.  He  was  a 
direct  contracting  party  who  had  a  direct  interest  in  his  con- 
tract with  the  plaintiff  company.  He  was  also  a  fresh  con- 
tractor who  had  other  rights  under  his  contract  with  the 
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defendant  company.  Looking  at  those  contracts,  it  appears  to 
me  impossible  to  say  that  by  virtue  of  them  any  contract  was 
created  between  the  plaintiff  company  and  the  defendant  com- 
pany. Was  there  any  other  contract  entered  into  by  the 
defendant  company?  In  the  first  place,  no  such  other  or 
further  contract  is  even  pleaded  in  the  plaintiffs'  statement  of 
claim.  But  I  should  be  sorry  to  treat  the  case  as  a  mere 
matter  of  pleading.  Dealing  with  it  as  a  question  of  substance, 
I  cannot  find  sufficient,  or  indeed  any,  real  evidence  of  any 
contract  having  been  made  directly  between  the  defendant 
company  and  the  plaintiff  company.  All  that  has  been  done 
by  the  defendant  company  appears  to  me  plainly  referable  to 
their  express  contract  with  Phelps,  and  to  that  contract  alone. 
Nothing,  so  far  as  I  can  see,  has  been  done  by  the  defendant 
company  which  would  justify  us  in  holding  that  a  fresh  con- 
tract has  arisen  between  the  plaintiff  company  and  the  defend- 
ant company.  The  user,  e.g.,  of  the  patented  inventions,  is, 
to  my  mind,  explainable  by  the  right  of  the  defendant  com- 
pany under  their  contract  with  Phelps  alone.  Phelps  being, 
as  between  himself  and  the  plaintiff  company,  by  his  contract 
with  them  the  exclusive  licensee  of  the  patented  inventions, 
could,  and  in  my  view  did,  by  his  contract  with  the  defendant 
company  authorize  them  to  use  those  inventions.  I  may  add 
that  the  defendant  company  are  not  in  fact  the  actual  assigns 
of  the  licence,  and  the  fact  that  they  are  equitable  assigns  by 
contract  with  Phelps  would  not  of  itself  give  the  plaintiffs  any 
special  right  to  sue  the  defendants,  as  was  pointed  out  in  Cox 
V.  Bishop,  (1) 

In  my  opinion,  there  was  no  direct  contract  between  the 
plaintiffs  and  the  defendants  which  entitles  the  plaintiffs  to  sue 
the  defendants  directly  in  the  absence  of  Phelps.  But  it  must 
be  distinctly  understood  that  I  do  not  in  any  way  suggest  that, 
in  the  unforeseen  event  of  profits  arising  hereafter,  the  plaintiff 
company  may  not  have  rights  against  Phelps  or  a  right  to  use 
Phelps's  name  in  proceedings  which  would  enable  them  in 
some  shape  or  form  to  recover  a  share  of  the  profits,  or  that 
the  plaintiff  company  in  such  an  event  might  not  in  proper 
(1)  8  D.  M.  &  G.  815. 
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proceedings  to  which  Phelps  was  a  party  have  some  rights 
and  remedies.  Phelps  is  not  a  party  to  the  present  proceed- 
ings, nor  is  the  case  one  in  which  leave  to  amend  ought  to 
have  been  granted,  even  if  it  had  been  asked,  so  as  to  raise  a 
different  issue  from  that  which  has  been  raised  by  the  plaintiffs, 
for,  as  I  have  already  pointed  out,  there  are,  as  matters  now 
stand,  no  merits  to  be  decided.  There  is  no  money  now 
payable,  or,  so  far  as  I  can  se^,  ever  likely  to  be  payable, 
to  the  plaintiff  company  by  the  defendant  company.  So 
that  it  would  not  be  right  to  give  leave  to  amend  merely 
for  the  purpose  of  raising  what  is  practically  an  academic 
question.  Nor  do  I  intend  to  prejudice  any  claim  which  the 
plaintiffs  might  possibly  have,  in  the  unforeseen  event  of  there 
being  profits,  to  participate  in  those  profits  by  reason  of  the 
principle  of  the  decision  in  Werderman  v.  Societe  Generale 
cVElectriciU.  (1)  But  that  principle,  even  if  applied  here, 
would  not  in  my  opinion  establish  any  personal  contract 
between  the  defendant  company  and  the  plaintiff  company. 
And  I  cannot  find  any  repudiation  by  the  defendant  company 
of  any  liability  which  has  been  cast  upon  them  by  reason 
of  their  contract  with  Phelps.  This  being  so,  I  think  the 
appeal  fails  for  the  reasons  which  I  have  stated.  But  care 
should  be  taken  that  the  judgment  which  is  drawn  up  carries 
out  the  intention  of  this  Court. 


Cozens-Haedy  L.J.    I  agree,  and  I  have  nothing  to  add. 

Vaughan  Williams  L.J.  The  appeal  will  be  dismissed 
with  costs. 


Solicitors  :  Capel'-Cure  d-  Ball;  Beale  d  Co, 
(1)  19  Ch.  D.  246. 
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[lyoo   P.  1539.] 


Nov.  20,  21.. 


17iames — Conser uators — NacigafAoii — Dredging — Riparian  Owner — Thames 
Conservancy  Act,  1894  (57  &  58  Vict.  c.  clxxxvii.),  ss.  83,  87. 

The  Thames  Conservators  have  no  power  under  the  Thames  Con- 
servancy Act,  1894,  to  grant  a  licence  to  dredge  the  upper  Thames  upon 
the  terms  that  the  licensee  may  sell  the  soil  so  raised  for  his  own  benefit. 

The  plaintiff  was  the  owner  of  two  several  fisheries,  and  of 
the  soil  of  the  river,  in  the  upper  Thames,  near  Boulter's 
Lock,  Maidenhead.  By  his  statement  of  claim  he  alleged 
that  on  June  27, 1900,  and  at  divers  other  times  the  defendant, 
William  Henry  Edwards,  by  the  licence  and  with  the  authority 
of  the  defendants,  the  Thames  Conservators,  wrongfully  broke 
and  entered  the  said  several  fisheries  and  soil  of  the  plaintiff, 
and  therein  dredged  and  carried  away  a  large  quantity  of  soil, 
sand,  and  ballast  for  sale,  and  sold  the  same  to  the  injury  of 
the  plaintiff,  and  he  claimed  an  injunction  to  restrain  the 
defendants  from  dredging  and  taking  ballast,  soil,  and  sand 
for  sale  from  the  said  fisheries  and  soil. 

By  an  instrument  called  a  dredging  licence,  dated  January  21, 
1900,  the  conservators,  purporting  to  act  under  the  powers 
granted  to  them  by  the  Thames  Conservancy  Act,  1894, 
appointed  Mr.  Edwards,  their  agent,  to  raise  gravel,  sand,  or 
ballast  in  his  punt  called  the  Perseverance  from  the  bed  of 
the  river  Thames  from  January  11, 1900,  to  December  31, 1900, 
subject  to  the  restrictions  and  regulations  printed  on  the  other 
side  thereof,  and  the  said  Edwards  v^as  thereby  further  autho- 
rized and  permitted  to  carry  away  and  sell  or  otherwise  dispose 
of  the  gravel,  sand,  or  balast  thereby  obtained.  The  licence 
also  contained  a  note  warning  the  holders  of  dredging  licences 
that  any  infringement  of  the  conditions  of  their  licence  would 
subject  them  to  forfeiture  of  the  licence  and  to  prosecution 
before  a  magistrate.  The  conditions  (so  far  as  material)  pro- 
vided as  follows :  "  (1.)  No  dredging  is  permitted  except  for 
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KEKEWICH  the  following  purposes :  {a)  Eeducing  or  removing  shoals, 
shelves,  or  banks,  or  other  accumulations  in  the  river  Thames  ; 
(h)  deepening  or  otherwise  improving  the  bed  and  channel  of 
the  said  river;  (c)  maintaining,  improving,  and  freeing  or 
keeping  free  from  obstruction  the  navigation  thereof .  (4.)  That 
the  person  holding  this  licence  shall  not  commence  to  dredge 
until  he  shall  have  received  a  permit  from  the  engineer  to 
the  conservators  authorizing  him  to  do  so,  and  indicating  the 
precise  places  in  which  he  is  so  permitted  to  dredge,  and  the 
period  within  which  such  permit  is  valid.  (5.)  That  the  person 
holding  this  licence  shall  not  dredge  in  any  part  of  the  river 
except  that  for  which  he  shall  have  obtained  the  written  per- 
mission of  the  engineer  nor  for  longer  than  the  time  mentioned 
in  such  permit,  and  he  shall  immediately  desist  from  dredging 
in  any  part  of  the  river  for  which  he  may  have  obtained  such 
permission  upon  being  required  so  to  do  by  any  officer  of  the 
conservators.  (6.)  That  the  dredging  be  strictly  confined  within 
the  limits  and  to  the  depth  stated  on  the  permit  granted  by 
the  engineer  to  the  conservators.  (7.)  That  no  dredging  be 
executed  in  the  river  between  sunset  and  sunrise.  (8.)  That 
this  hcence  be  forfeited  on  the  infraction  or  evasion  of  any  of 
the  above  conditions.  (9.)  The  licensee  shall  only  be  considered 
the  agent  of  the  conservators  whilst  strictly  exercising  the 
powers  conferred  upon  him  by  this  licence.  The  relationship 
of  agent  shall  cease  immediately  upon  infraction  or  evasion 
of  any  of  the  above  conditions,  and  the  licensee  will  be  subject 
to  prosecution  as  though  he  had  never  been  appointed  agent." 
In  accordance  with  this  licence,  Mr.  Edwards  duly  received  a 
permit  dated  May  7,  1900,  from  the  conservators'  engineer, 
specifying  the  limits  within  which  the  work  was  to  be  done, 
and  he  commenced  to  dredge  shortly  afterwards.  The  sum 
of  5s.  was  charged  for  this  licence,  to  cover  expenses  of 
printing,  &c. 

At  the  trial  it  was  admitted  by  the  plaintiff  that  the  dredging 
under  this  licence  was  for  the  purposes  of  the  Act,  and  it  was 
proved  that  the  conservators,  in  granting  licences  to  various 
persons  to  dredge  upon  the  terms  that  the  licensees  should 
be  permitted  to  sell  the  soil  raised  b}^  them  from  the  river,, 
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acted  in  the  honest  belief  that  this  was  the  most  convenient  KEKEWICH 
and  economical  way  of  getting  the  work  done. 

The  question  whether  the  Thames  Conservators  had  exceeded 
their  powers  turned  upon  the  construction  of  several  sections 


in  the  Thames 
c.  clxxxvii.).  (1) 

(1)  The  material  sections  of  the 
Act  are  as  follows  : — 

"  53.  The  conservators  may  enter 
into  contracts  with  any  persons  for 
the  execution  of  any  works  autho- 
rized by  this  Act  to  be  done  by  the 
conservators  or  which  they  may  think 
proper  to  do  or  to  direct  to  be  done 
under  the  powers  of  this  Act  or  for 
furnishing  materials  or  labour  or  for 
providing  proper  engines  or  other 
power  or  for  any  other  matters  or 
things  whatsoever  necessary  for 
enabling  them  to  carry  the  purposes 
of  this  Act  into  effect  in  such  manner 
and  upon  such  terms  and  for  such 
sums  of  money  and  under  such 
stipulations  regulations  and  restric- 
tions as  the  conservators  think  proper 
and  every  such  contract  shall  be  in 
writing  and  specify  the  several  works 
to  be  done  and  the  materials  to  be 
furnished  and  the  prices  to  be  paid 
for  the  same  and  the  time  or  times 
within  which  the  works  are  to  be 
completed  and  the  materials  to  be 
furnished  and  the  penalties  or  liqui- 
dated damages  to  be  suffered  or 
paid  in  case  of  non  -  performance 
thereof.  .  .  .  ." 

"83.  The  conservators  may  from 
time  to  time  do  all  or  any  of  the 
things  following  namely:  (1.)  For 
the  purpose  of  maintaining  and  im- 
proving and  freeing  or  keeping  free 
from  obstruction  the  navigation  of 
the  Thames — (a)  dredge,  cleanse,  and 
scour  the  Thames;  ....  (4.)  Carry 
away  deposit  sell  or  otherwise  dispose 
of  any  gravel  sand  ballast  and  other 


Conservancy  Act,  1894   (57  &   58  Vict. 


substances  raised  by  them  under  the 
powers  conferred  by  this  section  and 
not  required  for  the  purpose  for  which 
the  same  was  so  raised  .  .  .  ." 

"87.  Any  person  with  and  in 
accordance  with  the  licence  of  the  con- 
servators under  the  hand  of  the  chair- 
man of  the  conservators  or  the  secre- 
tary may  dredge  and  raise  gravel 
sand  ballast  and  other  substances 
from  the  bed  of  the  Thames  .  .  .  . 
but  subject  to  the  provisions  of  this 
Act  it  shall  not  be  lawful  for  any 
person  other  than  the  conservators 
their  agents  servants  and  workmen 
to  dredge  or  raise  any  gravel  sand 
ballast  or  other  substance  from  the 
bed  of  the  Thames  ....  except  with 
and  in  accordance  with  such  licence 
(proof  of  which  licence  shall  lie  on 
the  person  accused)  and  if  any  person 
acts  in  contravention  of  this  enact- 
ment he  shall  for  every  such  offence 
be  liable  to  a  penalty  not  exceeding 
twenty  pounds  without  prejudice  to 
any  other  remedy  or  proceeding  against 
him  Provided  that  nothing  in  this 
section  shall  take  away  prejudice  or 
affect  the  rights  if  any  of  dredging  or 
raising  gravel  sand  ballast  or  other 
substances  from  the  bed  of  the  Thames 
above  the  City  Stone  above  Staines 
Bridge,  which  would  have  been  vested 
in  or  exercisable  by  the  owners  of 
the  soil  of  such  bed  if  this  Act  had 
not  been  passed." 

"238.  Except  as  in  this  Act 
expressly  provided  nothing  in  this 
Act  shall  take  away  alter  or  abridge 
any  right  claim  privilege  franchise 


1901 

•^/^ 

Palmer 

V. 

Thames 
Conser- 
vators. 


166 


CHANCEEY  DIVISIOX. 


[1902J 


KEKEWICH     Warri7igton,  E.G.,  DancJcwerts,  E.G.  {Stuart  Moore  with 
them),  for  the  plaintiff.     The  power  of  the  conservators  to 
grant  a  Hcence  to  dredge  is  contained  in  s.  87  of  the  Thames 
Palmer     Conservancy  Act,  1894,  and  it  is  annexed  to  a  penal  clause 
Thames    prohibiting  dredging  without  a  licence.    The  section  concludes. 

CONSEE-  .  ,  ^    .        ^     r  ,  n  . 

TATORs.  With  a  proviso  saving  the  right,  if  any,  of  private  owners  to 
"  dredge  in  the  upper  Thames  in  the  same  way  as  if  the  Act  had 
not  been  passed.  The  Act  also  contains  a  general  saving  of 
the  rights  of  private  owners  (s.  238).  The  effect  of  that  is  that 
the  ownership  of  the  soil  remains  vested  in  the  riparian 
proprietors  unless  it  is  expressly  interfered  with  by  the  Act. 

In  order  to  ascertain  the  right  of  a  licensee  to  dredge  it  is 
necessary  to  trace  the  history  of  the  Thames  Conservancy  and 
Navigation  Acts.  The  first  Act,  the  Thames  Conservancy  Act, 
1857  (20  &  21  Vict.  c.  cxlvii.),  relates  to  the  lower  Thames 
only,  i.e.,  the  Thames  below  Staines.  Prior  to  the  passing  of 
that  Act  there  was  a  dispute  between  the  Crown  and  the  City 
of  London,  as  the  conservators  of  the  Thames,  as  to  the 
ownership  of  the  soil  in  the  lower  river,  and  that  dispute  was 
settled  as  recited  in  the  Act  by  the  Crown  conveying  its  rights; 
in  the  soil  to  the  City  of  London  (except  as  to  the  soil  in  front 
of  any  royal  buildings)  upon  condition  that  the  regulation  of 
the  Thames  should  be  under  the  control  of  a  new  body  of 
conservators  to  be  appointed  by  the  Act.  In  the  upper  Thames 
it  is  admitted  that  the  ownership  of  the  soil  is  in  the  riparian 
proprietors.  That  Act  contained  a  power  to  the  conservators 
to  dredge  (s.  98),  but  it  contained  no  general  power  to  license 
others  to  dredge,  nor  any  power  to  sell  the  proceeds  of  the 
dredging.  The  Act  also  empowered  the  Trinity  House  to 
remove  shoals  as  required  by  the  conservators,  and  to  keep  the 
soil  for  ballasting  vessels  (s.  109).  They  were  in  fact  special 
licensees  of  the  conservators.    The  Act  also  contained  a  general 


exemption  or  immunity  to  which 
any  owner  or  occupier  of  any  lands 
on  the  banks  of  the  Thames  including 
the  hanks  thereof  or  of  any  eyots  or 
islands  in  the  Thames  or  any  person 


is  now  by  law  entitled  nor  take  away 
or  abridge  any  legal  right  of  ferry 
but  the  same  shall  remain  and  con- 
tinue in  full  force  and  effect  as  if  this 
Act  had  not  been  passed." 
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saving  clause  (s.  179),  which  has  been  imported  into  the  Act  of  kekewich 
1894,  and  is  s.  238  of  that  Act. 

The  next  Act  was  the  Thames  Conservancy  Act,  1864 
(27  &  28  Vict.  c.  113),  which  also  dealt  only  with  the  lower 
Thames.  That  Act  for  the  first  time  gives  to  the  conservators 
a  general  power  to  grant  licences  to  dredge  for  ballast  (s.  47). 

The  next  Act  was  the  Thames  Navigation  Act,  1866  (29  &  30 
Vict.  c.  89).  That  Act  extended  the  powers  of  the  conservators 
to  the  upper  Thames  (s.  41),  but  it  contained  no  express  provi- 
sions as  to  dredging.  The  effect  of  that  was  that  the  Thames 
Conservators  had  power  to  dredge  in  the  upper  Thames  by 
virtue  of  the  powers  contained  in  the  previous  Acts,  and  the 
riparian  owners  had  by  right  of  such  ownership  a  concurrent 
right  of  dredging. 

The  next  Act  was  the  Thames  Conservancy  Act,  1867  (30  &  31 
Vict.  c.  ci.).  Sects.  6  and  7  of  that  Act  related  to  the  upper 
Thames.  Sect.  6  gave  the  conservators  power  to — (1.)  dredge 
and  remove  shoals  in  the  bed  of  the  river;  (2.)  deepen  or 
otherwise  improve  the  same ;  (3.)  carry  away  or  otherwise 
dispose  of  the  substances  thereby  obtained,  the  proceeds  of  sale 
to  be  carried  to  the  conservancy  fund.  Sect.  7  contained  a 
prohibition  against  any  person  other  than  the  conservators, 
their  agents,  and  workmen  dredging  without  a  Hcence  from  the 
conservators.  Therefore,  at  that  time  the  conservators  had 
power  to  dredge  for  the  improvement  of  the  navigation  and  to 
sell  the  proceeds,  and  the  riparian  owners  had  also  power  to 
dredge,  provided  they  obtained  the  licence  of  the  conservators  ; 
but  the  owners  were  entitled  to  this  protection — that  the  dredging 
under  the  powers  of  s.  6,  which  was  an  interference  with 
their  rights  of  ownership  in  the  soil,  should  be  done  by  the 
conservators,  their  agents,  servants,  or  workmen. 

The  next  Act,  the  Thames  Navigation  Act,  1870  (33  &  34 
Vict.  c.  cxlix.),  has  no  bearing  on  this  question. 

The  Act  of  1867  was  repealed  by  the  Act  of  1894,  which  was 
a  consolidating  Act  applicable  to  the  whole  Thames ;  but  s.  6 
was  substantially  re-enacted  in  ss.  83  and  84,  and  s.  7  became 
the  middle  clause  of  s.  87. 

Having  regard  to  the  whole  of  s.  87,  the  only  way  to  construe 
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KEKEWICH  the  first  clause  of  that  section  is  to  treat  it  as  applicable  to 
the  lower  Thames  only,  because  otherwise  that  clause  does 
v^v^       prejudice  the  rights  of  the  owner  contrary  to  the  proviso  at 
Palmer     ^-^^         q£  ^-j^^  Section,  which  expressly  refers  to  the  upper 
Thames    Thames,  and  to  the  general  saving  clause  (s.  238).    The  effect 

CONSEE-  .        .       .  , 

vATOEs.  of  the  section  is  simply  to  put  the  conservators  and  the  riparian 
owner  in  the  same  position  as  they  were  under  the  Act  of 
1867.  This  is  a  reasonable  construction  of  the  section,  and 
ought  to  be  preferred  to  a  construction  which  would  involve 
an  unjustifiable  interference  with  the  rights  of  private  owners : 
Gard  v.  Commissioners  of  Sewers  of  the  City  of  London  (1),  per 
Bowen  L.J.  It  is  important  to  the  owners  that  the  dredging 
should  be  done  under  the  responsibility  of  the  conservators, 
because  otherwise  the  dredging  will  not  be  for  the  benefit  of 
the  navigation,  but  for  what  the  licensee  can  get  out  of  it. 
^  The  conservators  are  a  statutory  body  and  must  act  strictly 
within  their  powers,  and  they  may  not  dredge  for  the  purpose 
of  selling  the  proceeds  and  so  increasing  their  income ;  they 
have  no  power  to  carry  on  any  general  trade  of  raising  and 
selling  gravel :  Goolden  v.  Thames  Conservators  (2)  ;  Thames 
Conservators  v.  Smeed,  Dean  d  Co,  (3),  per  Chitty  L.J. 
The  Act  of  1894  does  not  confer  upon  them  any  power  to 
license  another  person  to  sell  the  proceeds  of  the  dredging. 
Under  s.  83,  sub-s.  4,  the  conservators  must  utihse  the  proceeds 
themselves  if  they  can,  and  they  may  only  sell  the  surplus; 
but  here  the  licensee  may  sell  all  or  any  of  the  proceeds  upon 
any  terms  he  chooses.  This  licence  is  in  effect  a  sale  by  the 
conservators  to  Edwards  of  the  plaintiff's  soil  in  situ  for  55., 
Edwards  undertaking  to  do  the  work  of  raising  the  soil.  That 
is  not  a  licence  authorized  by  the  Act. 

Warmington,  K.C,  and  Eldon  Bankes,  K.C.  {Fitzroy  Cowper 
with  them),  for  the  defendants.  The  conservators  are  entitled 
to  dredge  the  river.  This  is  an  act  of  dredging,  and  the  only 
question  is  as  to  the  mode.  The  conservators  remove  the  soil 
by  the  hand  of  Edwards,  who  by  the  terms  of  the  licence  is 

(1)  (1885)  28  Ch.  D.  486,  511.  on  December  19, 1887 ;  C.  A.,  May  14, 

(2)  Unreported,  before  Pollock  B.     1889 ;  H.  L.,  June  4,  1891. 

(3)  [1897]  2  Q.  B.  334,  350  et  seq. 
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entirely  under  their  control.  It  is  not  suggested  that  more  kekewich 
soil  has  been  raised  than  is  required  for  the  improvement  of  J- 
the  navigation.  Therefore  it  must  be  said  that  an  act  v^hich 
would  be  right  if  done  by  the  conservators  is  wrong  if  done  by  palmer 
the  licensee.  Sect.  53  assists  the  contention  of  the  defendants, 
since  it  enables  the  conservators  to  enter  into  contracts  for  the 
execution  of  works  authorized  by  the  Act ;  and  by  s.  87  the 
conservators,  "their  agents,  servants,  and  workmen,"  may  do 
this  work.  Under  this  dredging  licence  the  hcensee  is  simply 
the  agent  or  servant  of  the  conservators.  There  is  no  magic 
in  the  word  licence.  Even  apart  from  these  special  powers  in 
the  Act  of  1894  the  conservators  could  not  do  the  work  them- 
selves, but  must  employ  somebody  acting  under  their  autho- 
rity, whether  a  servant  or  a  contractor :  Hardaker  v.  Idle 
District  Council,  (1)  That  is  the  inherent  right  of  every 
corporation.  Then  it  is  said  that  the  licensee  cannot  sell. 
The  position  is  the  same  as  if  the  conservators  did  the  work 
themselves,  and  if  they  did  it  themselves  they  might  dispose 
of  the  proceeds.  The  words  of  the  Act  are,  "  carry  away, 
deposit,  sell,  or  otherwise  dispose  of."  If  the  conservators 
may  send  a  servant  to  dredge  and  sell  the  proceeds  for  them, 
why  may  they  not  authorize  him  to  dredge  and  sell  the 
proceeds  in  lieu  of  wages  ?  Suppose  the  money  were  sent  by 
Edwards  to  the  conservators  and  then  paid  by  them  to  him 
for  wages,  no  objection  could  be  taken  to  the  transaction  ;  but 
in  substance  that  is  what  is  being  done  in  this  case.  The 
whole  complaint  is  that  the  man  who  dredges  sells  the  proceeds 
and  pockets  the  money.  Then  reliance  is  placed  upon  the 
proviso  at  the  end  of  s.  87 ;  but  that  proviso  merely  preserves 
the  owner's  right  of  dredging  subject  to  the  licence  of  the 
conservators.  If  the  plaintiff  wanted  to  dredge,  and  the  con- 
servators refused  to  give  him  leave  and  sent  their  own  agent 
instead,  his  complaint  would  be  intelligible ;  but  he  has  made 
no  claim  to  dredge,  and  his  dredging  rights  have  not  been 
interfered  with.  The  general  saving  clause  will  not  avail  the 
plaintiff,  because  no  general  saving  clause  will  be  read  as 
limiting  the  exercise  of  powers  expressly  conferred  by  the  Act 
(1)  [1896]  1  Q.  B.  335,  340. 
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upon  a  public  body.  The  same  argument  was  used  in  Goolden 
V.  Thames  Conservators  (1)  and  was  rejected  by  Pollock  B.  The 
granting  of  licences  upon  these  terms  is  not  an  illegal  practice, 
but  is  a  mere  carrying  out  of  the  provisions  of  the  Act. 

Kekewich  J.  ^  The  question  which  I  have  to  decide  is  a  dry 
question  of  law.  The  defendants,  the  conservators  of  the 
river  Thames,  are  authorized  to  dredge  the  river  for  the 
purpose  of  maintaining  and  improving  and  freeing  or  keeping 
free  from  obstruction  the  navigation  of  the  Thames ;  and  they 
are  further  authorized  to  sell  the  proceeds  of  that  dredging  as 
they  think  fit — that  is  to  say,  so  much  as  they  do  not  require 
for  the  other  purposes  of  the  Act — carrying  the  money  to  the 
credit  of  the  conservancy  account.  Can  they  give  authority  to 
another  person,  not  only  to  dredge,  but  also  to  sell  the  proceeds 
of  the  dredging  for  his  own  benefit  ? 

Now,  there  are  two  things,  as  it  seems  to-  me,  which  must 
be  borne  in  mind  and  kept  before  one  in  considering  this 
question.  The  first  is  that  these  conservators  are  the  creatures 
of  statute.  "We  know,  by  the  historical  narrative  in  the  Act  of 
1857  to  which  my  attention  has  been  called,  that  there  were 
conservators  before  the  present  body.  It  seems  that  the 
corporation  of  London  were  by  some  title,  it  matters  not  what, 
conservators  of  the  river  Thames ;  but  the  present  conservators 
— the  corporation  with  which  we  are  now  dealing — are  creatures 
of  statute.  They  have  the  powers  which  the  statute  has 
conferred  on  them,  with,  of  course,  such  powers  as  a  corpora- 
tion has  at  common  law.  They  have  no  powers  whatever 
beyond  that.  If  you  fail  to  find  within  the  four  corners  of 
the  statute,  either  in  express  words  or  by  necessary  implication, 
that  they  have  the  power  which  is  claimed  in  this  action,  the 
Court  must  hold  that  they  have  not  got  it,  unless,  indeed,  as  I 
have  said,  it  is  one  of  those  things  which  is  inherent  in  the 
very  existence  of  a  corporation  and  belongs  to  them  at  common 
law.  The  second  point  is  that,  in  the  part  of  the  Thames  with 
which  we  are  now  concerned — the  upper  part  of  the  Thames — 

(1)  Unreported,  before  Pollock  B.  on  December  19,  1887 ;  C.  A.,  May  14, 
1889  ;  H.  L.,  June  4,  1891. 
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the  soil  of  the  river  is  in  the  riparian  proprietors, 
to  them  and  not  to  the  conservators,  and,  so  far  as  the  owner- 
ship of  the  soil  is  not  interfered  with  by  the  statutory  powers 
of  the  conservators,  they  are  to  all  intents  and  purposes  owners 
of  the  soil  as  much  as  they  are  owners  of  the  meadovv^s  on 
either  side  of  the  river.  To  my  mind  these  two  things  give 
the  real  guide  to  the  construction  of  the  statute,  and  without 
that  guide  it  is  impossible  to  construe  the  statute. 

It  is  admitted  that  what  the  defendants  have  done  and 
are  intending  to  do  is  for  the  purpose  of  maintaining  and 
improving  and  freeing  or  keeping  free  from  obstruction  the 
navigation  of  the  Thames,  using  the  words  of  the  1st  sub- 
section of  the  83rd  section  of  the  Act  of  1894.  And,  although 
the  plaintiff  was  not  willing  to  admit  it,  it  has  been  proved 
that  the  conservators  in  acting  as  they  have  done  have  acted 
in  a  way  which  they  honestly  believed  to  be  the  most  con- 
venient and  economical  exercise  of  their  powers.  They  believed 
that  it  was  to  the  advantage  of  the  public  and,  it  was  said, 
though  this  is  mere  argument,  to  the  advantage  of  the  riparian 
proprietors  themselves,  that  the  dredging  should  be  done  in 
this  way.  Still,  if  it  is  not  within  their  statutory  powers  they 
cannot  do  it ;  and  if  by  an  act  which  is  not  an  exercise  of  their 
statutory  powers  they  are  interfering  with  the  ownership  of 
the  soil,  then  the  plaintiff  as  the  owner  of  the  soil  has  a  right 
of  action,  and  is  entitled  to  succeed. 

The  position  of  the  defendants,  of  course,  depends  upon 
the  Act  of  Parliament.  In  the  first  place,  I  say  that,  as  at 
present  advised — and  I  have  not  considered  the  matter  so 
carefully  as  I  otherwise  should  have  done,  because  I  do  not 
think  it  becomes  material  from  my  point  of  view — the  saving- 
provisoes  of  the  Act  of  1894  do  not  affect  the  question  at  all. 
The  proviso  at  the  end  of  s.  87  is  only  to  this  effect — that 
nothing  in  this  section  shall  take  away,  prejudice,  or  affect  the 
rights,  if  any,  of  dredging  or  raising  gravel,  sand,  ballast,  or 
other  substances  from  the  bed  of  the  Thames  above  the  City 
Stone  above  Staines  Bridge  which  would  have  been  vested  in 
or  exercisable  by  the  owners  of  the  soil  of  such  bed  if  this  Act 
had  not  been  passed.    We  know  that  the  power  of  the  riparian 
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KEKEWICH  owners  to  dredge  is  limited  by  the  Act  of  Parliament,  which 
made  it  impossible  for  them  to  do  so  without  the  licence 
of  the  conservators.    Their  right,  subject  to  that  licence,  is 
Palmer    reserved.    That  is  the  whole  effect,  as  it  seems  to  me,  of  that 
Thames    proviso,  and  I  do  not  see  that  it  has  any  close  bearing  on  the 

CONSER-  .         .      ,         ,  ,  .  •;  .  ^ 

vATORs.  question  m  hand.  The  general  saving  clause,  which  is  s.  238, 
also  seems  to  me  to  have  little,  if  anything,  to  do  with  this 
question.  It  is,  as  expressed  in  the  marginal  note,  a  general 
saving  of  rights :  "  Except  as  in  this  Act  expressly  provided, 
nothing  in  this  Act  shall  take  away,  alter,  or  abridge  any  right, 
claim,  privilege,  franchise,  exemption,  or  immunity  to  which 
any  owner  or  occupier  of  any  lands,"  and  so  on,  would  be 
entitled  if  this  Act  had  not  been  passed."  That  does  not  seem 
to  be  language  in  which  the  Legislature  would  ordinarily  deal 
with  the  ownership  of  the  soil.  But  the  truth  is,  no  saving 
clause  as  regards  that  was  necessary.  The  ownership  of  the  soil 
remains  with  every  right  that  attaches  to  ownership.  As  I 
have  said,  it  is  an  ordinary  canon  of  construction  that  the 
ownership  of  the  soil  is  not  interfered  with  by  Act  of  Parlia- 
ment except  so  far  as  it  is  done  expressly  or  by  necessary 
implication.  Therefore  I  put  aside  these  two  saving  clauses, 
on  which  some  argument  turned,  and,  nevertheless,  I  find  the 
plaintiff  still  remaining  owner  of  the  soil  and  entitled  to  say  to 
the  defendants,  You  must  prove  agai'nst  me  by  force  of  the 
statute  that  you  are  entitled  to  do  what  you  claim." 

Now,  the  power  on  which  the  conservators  depend  is  in  the 
83rd  section.  By  the  1st  sub-section  the  conservators  may,  for 
the  purpose  of  maintaining  and  improving  the  navigation, 
dredge,  cleanse,  and  scour  the  Thames.  Then,  in  addition  to 
that,  they  may  by  sub-s.  4  sell  what  is  taken  from  the  river  by 
way  of  dredging,  so  far  as  they  do  not  require  it  for  their  own 
purposes.  That  power  was  given  in  the  first  instance  by  s.  6 
of  the  Act  of  1867,  which  provided  that  the  money  should  be 
paid  to  the  conservancy  fund.  There  is  no  such  provision  in 
this  particular  section,  but  it  follows  as  a  matter  of  course. 
The  conservators  receive  the  money  in  their  character  of  con- 
servators, and  of  course  they  must  keep  an  account  of  it  as  part 
of  the  conservancy  fund.    It  belongs  to  them  to  be  disposed  of 
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in  such  way  as  the  Legislature  has  directed.    It  does  not  kekewich 
belong  to  them  individually,  but  it  belongs  to  them  as  a 
corporation.    Therein,  as  it  seems  to  me,  lies  the  distinction 
between  what  they  are  proposing  to  do  and  what  they  are  Palmer 
authorized  to  do  by  the  Act.    The  Act  allows  them  to  dispose  Thame-s 

CONSEK- 

of  the  material  and  to  receive  the  money  for  the  purposes  which  vators. 
I  have  stated.  But  the  Act  does  not  in  express  terms  allow 
others  to  dredge  and  sell  and  receive  the  money,  not  for  the 
conservators  or  for  conservancy  purposes,  but  for  their  own 
profit.  There  are  no  words  in  the  Act  which  expressly 
authorize  that ;  but  it  is  said  that  the  Act  cannot  be  properly 
construed  except  in  that  way.  Mr.  Warmington  argued  the 
point  rather  on  the  words  of  the  Act ;  Mr.  Eldon  Bankes  argaed 
it  rather  on  the  general  law.  It  was  the  same  argument  from 
two  points  of  view  :  Mr.  Warmington  put  it  on  ss.  53  and  87  ; 
Mr.  Eldon  Bankes  on  the  common  law  powers  and  privileges 
of  a  corporation.  Sect.  53  expressly  allows  the  corporation 
to  enter  into  contracts  with  any  person  for  the  execution  of 
any  works  authorized  by  the  Act.  Mr.  Edwards  has  not  a 
contract  with  the  corporation  for  the  execution  of  any  work& 
at  all.  He  has  a  licence  or  authority  (I  do  not  think  anything 
turns  on  the  word  "  licence  ")  to  execute  the  work  of  dredging, 
but  there  is  no  contract  by  him  with  the  corporation,  and  what 
is  pointed  to  here  obviously,  without  reading  the  section  at 
length,  is  that  the  conservators  may  from  time  to  time  look 
forward  and  anticipate  what  is  to  be  done  and  make  arrange- 
ments for  that  purpose,  and  not  only  make  arrangements,  but 
reduce  those  arrangements  to  a  definite  form  and  put  other 
persons  under  certain  obligations,  and  in  fact  deal  with  the 
matter  as  if  they  were  ordinary  persons  and  not  a  corporation. 
I  do  not  think  there  is  anything  in  that  section  at  all  that  con- 
templates such  a  dealing  with  Mr.  Edwards,  or  other  licensees 
in  his  position,  as  we  have  here. 

Then  we  pass  to  s.  87.  That  section  presents  a  difficultj^ 
because  it  does  refer  to  the  work  being  done  by  the  "  conser- 
vators, their  agents,  servants,  and  workmen."  I  doubt  whether 
the  Legislature  had  in  contemplation  that  the  conservators 
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KEKEWICH  might  do  the  work  by  means  of  a  licence  such  as  we  have 
here — that  is  to  say,  something  different  from  the  employment 
of  workmen  to  do  work  on  their  behalf.    Of  course,  as  has 
Palmer     j^^^^  pointed  out,  the  conservators  cannot  do  it  themselves. 
THA3IES     They  can  only  do  it  by  their  agents,  servants,  or  workmen,  and 

CONSER-  ^  .  O  '  J 

vATORs.  of  course  that  is  recognised  by  the  statute.  This  section 
says  :  "It  shall  not  be  lawful  for  any  person  other  than  the 
conservators,  their  agents,  servants,  and  workmen  to  dredge." 
Therefore,  the  only  persons  who  are  allowed  to  dredge  from 
the  time  of  the  passing  of  this  Act  are  the  conservators,  through 
their  agents,  servants,  and  workmen.  But  they  must  produce 
for  that  purpose  a  licence — that  is  to  say,  there  must  be  some- 
thing to  shew  that  he  who  is  acting  as  agent  of  the  corporation 
has  authority  for  that  purpose.  He  must  have  a  licence  and 
must  be  able  to  produce  it,  and  he  must  act  according  to  the 
terms  of  the  licence  and  not  in  contravention  of  it,  under  a 
penalty  which  is  mentioned  in  the  statute.  That  no  doubt 
includes  the  proprietors  of  the  soil  who,  as  I  have  already 
mentioned,  are  prohibited  from  dredging  except  by  a  licence. 
But  it  would  be  straining  the  language  of  the  section  a  great 
deal  too  far  to  say  that  therefore  the  corporation  is  able  to 
delegate  its  authority  to  somebody  else,  I  will  not  say  without 
control,  because  that  would  not  be  accurate,  but  to  act  on  his 
own  account  and  on  his  own  behalf,  and  not  only  interfere 
with  the  soil  of  the  riparian  proprietors,  but,  when  he  has 
taken  the  soil,  take  it  away  and  sell  it  for  his  own  profit.  I  see 
nothing  there  pointing  to  a  licence  of  that  kind.  But  then  the 
argument  on  behalf  of  the  conservators  takes  this  form,  and  it 
deserves  attention  :  After  all  you  call  this  a  licence,  but  there 
is  nothing  in  the  word  '  Kcence.'  "  I  assent  to  that.  "  What  we 
are  really  doing  is  only  to  employ  an  agent.  We  give  Edwards 
this  licence  in  writing,  but  it  is  accompanied  by  restrictions 
which  make  him  for  this  purpose  our  agent.  He  cannot  touch 
any  part  of  the  river  until  it  has  been  pointed  out  to  him  by  a 
proper  officer,  and  been  described  in  the  permit.  Then,  he  is 
only  to  work  it  under  the  directions  of  the  officer  of  the 
corporation,  and  when  he  has  removed  enough  he  can  sell  it ; 
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but  if  he  should  remove  more  the  licence  would  be  stopped,  kekewich 
If  he  offends  in  any  way  his  licence  can  be  revoked,  and  he  is 

.  .  1901 

under  certain  penalties ;  and  the  result  of  that  really  is  that 

this  is  merely  a  special  mode  of  employment,  and  he  is  our  palmer 

agent,  servant,  or  workman  within  the  meaning  of  the  Act  as  Thames 

o         *  .  ^  CONSER- 

much  as  if  he  were  paid  a  weekly  or  other  wage  by  the  vators. 

engineer,  or  other  officer  of  the  corporation."    To  my  mind  the  "7" 

distinction  is  this.    That  is  not  the  privilege  which  is  granted. 

It  is  true  his  employment  is  fettered  in  the  way  I  have 

mentioned,  and  that   he  bears  a  close  resemblance  to  an 

•ordinary  agent  of  the  conservators.    But  he  has  this  further 

privilege  :  that  the  soil  which  he  takes  out  of  the  river  belongs 

to  him  from  the  moment  it  is  in  his  punt.    The  conservators 

do  not  claim  on  the  face  of  the  licence  any  right  or  title  to  it. 

It  is  his  to  sell  as  he  pleases.    There  is  no  question  whether  it 

is  wanted  for  any  other  purposes.    He  is  allowed  by  the  terms 

of  his  licence  to  sell  it  for  his  own  profit.    In  other  words,  he 

is  allowed  to  take  the  soil  out  of  the  bed  of  the  river  belonging 

to  the  riparian  proprietor  and  appropriate  it  for  himself.  That, 

to  my  mind,  raises  the  whole  difficulty,  and  it  is  the  gist  of  the 

complaint  against  the  conservators.    Now,  Mr.  Eldon  Bankes 

argued  strenuously  that  after  all  there  is  no  harm  done,  and 

that  it  matters  not  whether  you  credit  a  man  with  105.  for  his 

labour  and  set  off  against  that  IO5.  worth  of  soil  which  he  can 

sell  and  cry  quits,  or  whether  you  pay  IO5.  for  his  labour  and 

appropriate  the  IO5.  for  the  soil  you  sell  yourself,  and  put  it  to 

your  credit  in  the  account.    I  agree.     It  would  work  out 

precisely  in  the  same  way.    There  may  be  no  hardship  to  the 

riparian  proprietor.    It  may  be  that  this  is  a  very  convenient 

way  of  carrying  on  this  dredging.    It  may  save  a  good  deal  of 

complication,  and  may  save  the  necessity  of  buying  more  plant 

and  so  forth.    But  that  is  not  the  question  I  have  to  consider. 

The  question  I  have  to  consider  is,  not  whether  what  is  being 

done  might  not  have  been  conveniently  provided  for  by  the 

Act,  but  whether  it  is  provided  for  by  the  Act.    If  it  is  not  in 

the  Act,  I  repeat,  by  express  words  or  by  necessary  implication, 

then  clearly  the  plaintiff  has  a  right  of  action,  and  is  entitled  to 

stop  the  defendants  from  doing  that  which  the  statute  has  not 
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KEKEWICH  anthorized  them  to  do.  On  the  construction  I  put  on  this 
statute  the  conservators  have  exceeded  their  powers.  There 
must  be  a  declaration  that  the  dredging  by  the  defendant 
Edwards,  under  the  Hcence  of  the  conservators  dated  January  11, 
1900,  was  not  authorized  by  the  Act  of  1894  and  was  a  trespass. 
There  will  be  hberty  to  the  plaintiff  to  apply  for  an  injunction, 
and  he  must  have  the  costs  of  the  action. 


1901 
Palmer 

V. 

Thames 

CONSER- 
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Solicitors :  Dale^  Neioman  <f  Hood  ;  James  Hughes. 

H.  B.  H. 
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[1900    T.  1440.] 

Trustee— Breach  of  Trust— Trustee  Act,  1888  (51  &  52  Vict.  c.  59),  .<?.  8— 
"  Action  to  vjJiicli  no  existing  Statute  of  Limitations  applies  " — Property 
"  received  hy  Trustee  and  converted  to  his  use  " — Beal  Property  Limitation 
Act,  1874  (37  &  38  Vict.  c.  57),  s.  ^—Executor  luhen  becoming  Trustee. 

A  testator  bequeathed  his  personal  estate  to  three  trustees  and  executors 
upon  trust  for  conversion  and  investment  to  provide  an  annuity  to  be  paid 
to  his  wife  during  her  life,  and  to  divide  the  residue,  and  also  the  annuity 
fund  at  his  wife's  decease,  into  four  shares,  one  of  which  was  settled  on  a 
niece  of  the  testator  for  life  with  remainder  to  her  children,  and  the  other 
three  were  divisible  between  the  three  executors  equally.  After  the  death 
of  the  widow  the  executors  and  trustees  divided  the  fund  set  apart  to 
answer  the  annuity,  and  instead  of  retaining  the  settled  share,  paid  it 
away  to  the  tenant  for  life.  More  than  six  years,  and  less  than  twelve 
years,  after  the  death  of  the  tenant  for  life,  one  of  her  children  brought 
an  action  against  the  representatives  of  the  three  executors  and  trustees 
for  an  account  of  the  settled  share,  and  payment  of  what  should  be  found 
due  to  the  plaintiff : — 

Held,  that  it  must  be  assumed  that  the  executors  and  trustees  of  the 
will  acted  duly  in  the  administration  of  the  estate,  and  became  trustees  of 
the  fund  upon  the  express  trusts  declared  by  the  will,  and  that  the  action 
was  not  an  action  for  a  legacy  within  the  Keal  Property  Limitation  Act, 
1874,  but  was  brought  against  the  defendants  in  the  character  of  trustees 
and  not  of  executors,  and  was  "  one  to  which  no  existing  Statute  of 
Limitations  "  applied  within  the  Trustee  Act,  1888,  s.  8,  sub-s.  1  (&)  : 

Held,  also,  that  as  each  of  the  executors  and  trustees  received  only  the 
share  which  was  payable  to  him  by  the  terms  of  the  will,  it  could  not  be 
held  that  a  part  of  the  settled  share  was  received  by  him  and  "  converted 
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to  his  use"  within  the  meaning  of  the  exception  contained  in  the  earlier  KI 
part  of  sub-s.  1  of  s.  8  of  the  Act  of  1888  : 

Held,  therefore,  that  the  action  was  barred  under  s.  8  of  the  Act  of 
1888  by  the  lapse  of  six  years  from  the  time  when  the  right  of  action 
accrued. 

Petee  Timmis  by  his  will  dated  December  6,  1856,  devised 
all  his  lands  and  hereditaments  to  his  nephews  William  Smith 
and  Peter  Smith  as  tenants  in  common  charged  with  the 
payment  of  400Z.  which  he  directed  should  be  settled  on  his 
niece  Ann,  the  wife  of  "William  Pointon,  and  her  children  in 
like  manner  as  her  share  in  his  residuary  personal  estate,  and 
the  testator  gave  and  bequeathed  all  his  personal  estate  and 
effects  to  the  said  William  Smith  and  Peter  Smith  upon  trust 
that  they  or  the  survivor  of  them  or  the  executors  or  adminis- 
trators of  such  survivor  should  sell  and  convert  into  money 
such  part  thereof  as  should  not  consist  of  money,  and  should 
stand  possessed  thereof  and  of  all  moneys  produced  therefrom 
upon  trust  to  invest  upon  Government  stocks  or  funds  or  good 
or  leasehold  securities  a  sufficient  portion  thereof  to  produce  an 
annuity  of  120^.,  which  he  directed  should  be  paid  to  his  wife 
Mary  during  her  life,  and  as  to  the  remainder  of  the  said 
moneys  upon  trust  to  pay  one  equal  fourth  part  thereof  to 
William  Smith,  and  as  to  one  other  equal  fourth  part  thereof  to 
invest  the  same  and  to  stand  possessed  thereof  upon  trust 
during  the  life  of  Ann  Pointon  to  pay  the  annual  produce 
thereof  to  her,  and  after  her  decease  in  trust  for  all  and  every 
the  children  and  child  of  Ann  Pointon  who  being  a  son  or  sons 
should  respectively  attain  the  age  of  twenty-one  years,  or  being 
a  daughter  or  daughters  should  respectively  attain  that  age  or 
marry,  to  be  divided  between  them  if  more  than  one  in  equal 
shares,  and  as  to  one  other  equal  fourth  part  thereof  upon 
trust  to  pay  the  same  to  Peter  Smith,  and  as  to  the  remaining 
fourth  part  upon  trusts  in  favour  of  Mary  Smith  and  her 
children,  if  any,  similar  to  those  declared  in  favour  of  Ann 
Pointon  and  her  children,  an  absolute  power  of  appointment 
by  deed  or  will  in  default  of  children  being  given  to  Mary 
Smith.  The  testator  then  directed  that  after  the  decease  of 
his  wife  his  said  trustees  should  divide  the  money  and  securities 
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KEKEWICH  set  apart  to  produce  her  annuity  equally  between  William 
Smith,  Ann  Pointon,  Peter  Smith,  and  Mary  Smith,  the  shares 
v-v^       of  Ann  Pointon  and  Mary  Smith  to  be  held  in  trust  for  them, 
^^inre^'     their  children  or  appointees,  in  like  manner  as  was  thereinbefore 
Nixon     directed  with  respect  to  their  other  shares  and  portions  under 
Smith.  testator  appointed  William  Smith  and  Peter 

Smith  to  be  the  executors  of  his  will. 

By  a  codicil  to,  and  bearing  even  date  with,  his  will,  the 
testator  appointed  Mary  Smith  to  be  a  trustee  and  executrix  of 
his  will  in  conjunction  with  WilHam  Smith  and  Peter  Smith, 
and  gave,  devised,  and  bequeathed  the  trust  estates  to  them 
accordingly. 

The  testator  died  on  September  9,  1857,  and  his  will  and 
codicil  were  proved  by  William  Smith,  Peter  Smith,  and  Mary 
Smith.  The  personal  estate  of  the  testator  at  the  time  of  his 
death  was  of  the  value  of  5000Z.  or  thereabouts. 

Mary  Timmis,  the  widow  of  the  testator,  died  on  February  18, 
1873. 

William  Smith  died  on  July  25,  1891,  and  the  defendants 
Elizabeth  Smith,  William  George  Smith,  Mary  Jane  Hill,  and 
Elizabeth  Timmis  Yates  were  his  executors  and  trustees. 

Ann  Pointon  died  on  November  18,  1892,  having  had  eight 
children,  of  whom  the  plaintiff  Alice  Nixon  was  one. 

On  the  death  of  Ann  Pointon  the  defendant  W.  G.  Smith, 
who  appeared  to  be  the  acting  trustee  in  the  matter,  paid  to 
each  of  the  children  of  Ann  Pointon  his  or  her  share  of  the 
sum  of  400?.  charged  on  the  lands  and  hereditaments  of  the 
testator  Peter  Timmis  as  above  mentioned,  but  alleged  that 
the  one-fourth  share  of  the  testator's  residuary  personal  estate 
bequeathed  in  favour  of  Ann  Pointon  had  been  fully  accounted 
for  to  her.  No  payment  was  made  to  the  plaintiff  in  respect  of 
her  share  in  such  one-fourth,  but  she  was  induced  on  insuffi- 
cient advice  to  execute  a  release  in  respect  thereof. 

Mary  Smith  died  a  spinster  on  March  4,  1893,  and  the 
defendant  W.  G.  Smith  was  the  executor  of  her  will. 

Peter  Smith  died  on  February  4,  1899,  and  the  defendant 
Mary  Smith  the  younger  was  the  executrix  of  his  will. 

The  plaintiff  brought  this  action  against  the  five  defendants 
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above  named,  the  representatives  of  the  three  executors  and  kekewich 
trustees  of  the  will  of  Peter  Timmis,  claiming,  inter  alia,  (1.)  that, 
notwithstanding  the  release  above  referred  to,  an  account  might 
be  taken  of  the  personal  estate  not  specifically  bequeathed  of  ^^Tre 
the  testator  and  of  the  one-fourth  part  thereof  bequeathed  in  Nixon 
trust  for  Ann  Pointon  and  her  children  which  came  to  the  Smith 

hands  of  William  Smith,  Peter  Smith,  and  Mary  Smith  respec-   

tively,  deceased,  the  executors  of  his  will  or  any  of  them,  or 
had  come  to  the  hands  of  the  defendants  or  any  of  them,  or 
to  the  hands  of  any  other  person  or  persons  by  the  order  or  for 
the  use  of  William  Smith,  Peter  Smith,  and  Mary  Smith 
respectively,  deceased,  and  the  defendants  or  any  of  them; 
(2.)  payment  by  the  defendants  to  the  plaintiff  of  what  should 
appear  to  be  due  on  taking  such  account ;  and  (3.)  if  and  so  far 
as  might  be  necessary,  administration  of  the  personal  estate  of 
the  testator. 

The  defendants  amongst  other  defences  relied  upon  the 
Trustee  Act,  1888,  s.  8,  as  a  bar  to  the  action. 

From  the  evidence  given  at  the  hearing  of  the  action  it 
appeared  that  a  f  und  was  set  apart  by  the  executors  and  trustees  ^ 
of  the  will  to  provide  for  the  annuity  of  120Z.,  and  that  on  the 
death  of  the  widow  in  1873  they  realized  this  fund,  and  from 
time  to  time  paid  sums  of  equal  amount  to  each  of  themselves 
and  to  Ann  Pointon,  thus  treating  Ann  Pointon  as  being 
absolutely  entitled,  instead  of  setting  apart  the  one-fourth  share 
of  which  she  was  tenant  for  life  to  be  invested  and  applied 
according  to  the  trusts  of  the  will. 

It  was  considered  by  his  Lordship  to  be  reasonably  clear 
upon  the  evidence  that  the  whole  of  the  fund  set  apart  to 
answer  the  annuity  was  distributed  in  this  way,  the  last  pay- 
ment being  made  in  March,  1880.  It  did  not  appear  whether 
there  was  any  other  personal  estate  of  the  testator  which  was 
similarly  dealt  with,  but  the  evidence  rather  tended  to  shew 
that  the  investment  made  to  answer  the  annuity  exhausted  the 
whole,  or  very  nearly  the  whole,  of  the  testator's  residuary 
personal  estate. 


Bemhaiv,  K.C,  Whitaker,  and  Talbot  K,  Crossfield,  for  the 
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KEKEWICH  plaintiff.    The  Trustee  Act,  1888,  s.  8,  sub-s.  1,  clause  (6),. 

affords  no  defence  to  this  action.    That  sub-section  is  confined 
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to  a  case  to  which  no  existing  Statute  of  Limitation  applies ; 
but  at  the  passing  of  the  Trustee  Act,  1888,  the  statute  applic- 
able to  this  action  was  the  Eeal  Property  Limitation  Act,  1874. 
Sect.  8  of  that  Act  provides  that  no  action  shall  be  brought  to 
recover  any  legacy  but  within  twelve  years  after  the  present 
right  to  receive  the  same  shall  have  accrued.  That  was  a 
re-enactment  of  s.  40  of  the  Eeal  Property  Limitation  Act, 
1833,  except  that  the  period  of  twelve  years  was  substituted 
for  the  period  of  twenty  years  limited  by  the  Act  of  1833. 
Under  that  Act  it  has  been  held  that  the  word  "legacy" 
includes  a  share  of  residue  :  Prior  v.  Horniblow  (1) ;  Christian 
V.  Devereux.  (2) 

This  is  an  action  to  recover  a  legacy,  and,  there  being  a 
Statute  of  Limitations  which  applies,  the  Trustee  Act,  1888, 
s.  8,  has  no  application ;  and  the  action  is  not  barred,  because 
the  twelve  years  limited  by  the  statute  of  1874  have  not  run. 
In  re  Swain  (3)  may  be  relied  on  by  the  defendants,  but  that 
case  is  distinguishable.  Eomer  J.  put  the  very  point  in  his 
judgment.  He  said  :  "  The  short  point  which  I  have  to  decide 
in  the  case  before  me  is,  really,  whether  this  is  an  action  for  a 
legacy,  or  for  relief  in  respect  of  a  breach  of  trust,"  and, 
because  he  came  to  the  conclusion  that  it  was  an  action  for  a 
breach  of  trust,  he  held  that  no  existing  statute  was  applicable, 
and  that  therefore  the  case  was  governed  by  s.  8,  sub-s.  1  {h), 
of  the  Trustee  Act,  1888.  If  the  action  had  been  to  recover  a 
legacy,  his  decision  would  have  been  the  other  way. 

Warrington,  K.C.,  and  Leuchars,  for  the  defendants.  This 
action  is  not  one  which  could  have  been  brought  at  law  against 
executors  to  recover  a  legacy.  It  is  an  action  against  trustees 
of  a  fund  held  on  express  trusts.  Under  the  Trustee  Act,  1888, 
s.  8,  sub-s.  1  (b),  the  test  is  whether  a  plea  of  the  statute  would 
have  availed  the  defendants  previously  to  that  Act.  It  is  sub- 
mitted that  it  would  not.  The  nature  of  the  action  must  be 
determined  at  the  time  when  the  action  is  brought,  and  the 


(1)  (1836)  2  Y.  &  C.  Ex.  200 
R.  R.  399. 


(2)  (1841)  12  Sim.  264. 
Qr)  [1891]  3  Ch.  233,  240. 
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inference  from  the  evidence  is  that  at  that  time  the  executors  kekewich 
had  long  since  ceased  to  be  acting  merely  as  executors,  and 
had  assumed  the  character  of  trustees,  holding  upon  the  express  l-Jli 
trusts  declared  by  the  will.    If  the  executor  had  been  a  different 

y  n  re. 

person  from  the  trustees,  his  duty  would  have  been  confined  to  kixon 
paying  the  debts  and  funeral  and  testamentary  expenses,  and  s^^/ith 

he  would  then  have  handed  over  the  residue  to  the  trustees,   

who  would  have  held  upon  the  trusts  of  the  will.  The  fact 
that  the  trustees  are  also  executors  can  make  no  difference,  for 
they  could  not  plead  their  own  failure  of  duty  so  as  to  avail 
themselves  of  the  statute.  The  present  action,  therefore,  is, 
within  the  meaning  of  s.  8,  sub-s.  1,  clause  of  the  Trustee 
Act,  1888,  "  one  to  which  no  existing  Statute  of  Limitations 
applies,"  and  accordingly  that  enactment  applies,  and  the  action 
is  barred  by  the  lapse  of  more  than  six  years  from  November  18, 
1892,  when  the  right  of  action  accrued.  The  authorities 
support  this  view.  In  the  case  of  hi  re  Davis  (1)  there  was  a 
direct  gift  of  residue  without  the  interposition  of  trustees,  and 
the  Court  held  that  the  statute  of  1874  applied,  notwithstanding 
the  existence  of  a  mere  constructive  or  implied  trust ;  but  it  is 
plain  from  the  reasoning  that  the  conclusion  would  have  been  s 
directly  the  reverse  if  there  had  been  an  express  trust,  as  there  [ 
is  here.  In  In  re  Page  (2)  the  facts  were  similar  to  those  of 
the  present  case,  and  it  was  held  that  s.  8  of  the  Trustee  Act, 
1888,  was  a  bar  to  an  action  by  a  cestui  que  trust  brought 
more  than  six  years  after  he  attained  twenty-one,  in  respect  of 
a  fund  which  had  in  fact  been  applied  by  the  trustee  in  main- 
taining him.  In  re  Swain  (3),  cited  against  us,  for  the  purpose 
of  distinguishing  it,  is  a  clear  authority  in  our  favour.  It 
shews  that  to  an  action  for  a  breach  of  trust  of  this  kind  the 
statute  of  1874  is  not  applicable,  and  therefore  the  statute  of 
1888  is. 

Benshaw,  K.C.,  in  reply.  The  defendants  have  failed  to 
shew  that  the  executorship  ever  merged  in  the  trust.  The 
true  inference  from  the  evidence  is  that  the  executors  acted  as 
•such  throughout. 

(1)  [1891]  3  Ch.  119.  (2)  [1893]  1  Ch.  304. 

(3)  [1891]  3  Ch.  233. 
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KEKEWICH     But  further,  it  is  contended  that,  as  to  three-fourths  of  the 
J 

one-fourth  share,  s.  8  of  the  Trustee  Act,  1888,  will  not  protect 
them,  because  the  action  is  within  the  exception  at  the  beginning 
^m^'  sub-s.  1,  as  being  a  claim  to  recover  trust  property  or 
Nixon  the  proceeds  thereof  still  retained  by  the  trustee,  or  previously 
received  by  the  trustee  and  converted  to  his  use."  Each  of 
the  trustees,  when  there  was  a  division  made,  received  a  pro- 
portion, namely,  one-fourth,  in  excess  of  what  he  ought  to 
have  received,  and  that  one-fourth  was  part  of  the  settled  share. 
When  they  paid  themselves  the  whole  they  were  really,  as  to 
one-fourth,  taking  part  of  my  share. 

Warrington,  K,G.,  in  reply,  on  the  new  point  raised.  The 
plaintiff's  money  was  paid  away,  not  "  retained  "  or  received 
and  converted."  Each  trustee  only  received  his  own  share. 
The  word  "  retained  "is  to  be  construed  literally,  and  not  so 
as  to  include  a  mere  notional  retainer. 


Kekewich  J.  There  are  few  things  more  difficult  than  to 
determine  when  an  executor  ceases  to  have  duties  qua  executor 
or  virtute  officii,  or,  as  it  is  phrased  in  the  Finance  Act,  "  as 
such."  There  are  few  wills  which  come  before  the  Court 
which  do  not  contain  directions  to  persons  as'  executors  and 
as  trustees,  and  it  is  a  common  case  that  the  same  persons 
are  executors  and  trustees.  The  difficulty  sometimes  occurs 
in  this  way.  One  of  the  duties  of  an  executor  is  to  pay  debts ;. 
a  debt  of  importance  may  be  disputed,  it  may  be  the  subject  o£ 
a  prolonged  litigation,  and  in  the  meantime  the  executor  may 
i  be  retaining  the  whole  estate,  partly  to  pay  the  debt  and 

partly  to  indemnify  himself.  During  that  interval  is  he 
executor,  or  is  he  trustee?  A  similar  difficulty  arises  where 
there  is  a  claim  of  the  Crown  for  duty ;  and  the  matter  might 
be  illustrated  in  several  other  ways.  Suffice  it  to  say  that  it 
is  extremely  difficult  to  draw  the  line,  even  when  the  facts  are 
fully  ascertained. 

This  will  presents  a  case  of  an  ordinary  type.  [His  Lordship' 
stated  the  effect  of  the  will  and  codicil,  and  continued : — ], 
We  have,  therefore,  the  ordinary  case,  where  the  same  persons 
are  appointed  executors  and  trustees,  and  some  time  or  other 
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cease  to  be  executors  and  become  trustees.    Of  course,  in  the  KEKEWICH 
strict  sense  of  the  word  they  never  cease  to  be  executors. 
Having  accepted  probate,  they  are,  during  the  rest  of  their  Hves, 
the  legal  representatives  of  the  testator;  but  after  a  certain 
time  they  have  no  duties  as  executors  to  perform,  and  can  no 
longer  be  said  to  be  doing  anything  virtute  officii.    Under  a 
will  framed  as  this  will  is,  the  ordinary  duty  of  an  executor  is 
to  pay  the  debts,  funeral  and  testamentary  expenses,  and  when 
that  is  done  (inasmuch  as  there  are  no  legacies  in  the  ordinary 
sense)  he  has  done  all  that  is  necessary,  and  though  he  still 
remains  executor  he  has  done  his  duty  and  is  functus  officio. 
[His  Lordship  then  referred  to  the  facts  of  the  case  as  above 
set  out,  and  continued : — ]    Now  how,  upon  this  imperfect 
evidence,  am  I  to  solve  the  difficult  question  whether  these 
executors  were  trustees  or  not  ?    The  testator  died  in  1857. 
There  was  no  apparent  obstacle  to  winding  up  the  estate  in 
a  reasonable  time;  and  I  must  assume  that  these  executors 
did  their  duty,  and  that  long  before  1892,  and  probably  before 
the  death  of  the  widow,  they  had  ceased  to  be  executors  in 
the  sense  of  having  anything  to  do,  and  the  fund  was  held  by 
them  as  trustees.    That,  of  course,  would  not  free  them  from 
any  claim  for  duty.    They  remained  executors  and  might  be 
sued  as  such.    I  think  I  must  assume  that  in  distributing  the 
investments  they  acted  under  the  express  trusts  of  the  will. 
That  being  so,  can  I  now  say  that  they  are  responsible  to  the 
plaintiff  for  her  share  of  the  one-fourth  which  ought  to  have 
gone  to  Ann  Pointon  for  life?    Admittedly  it  is  not  forth- 
coming.   The  whole  was  paid  away  to  Ann  Pointon,  and  that, 
of  course,  was  a  breach  of  trust  for  which  the  trustees  became 
responsible  out  of  their  own  moneys.    For  the  present  purpose 
I  need  not  consider  what  became  of  the  money,  but  I  am  bound 
to  consider  whether  the  trustees  have  made  a  fraudulent  appro- 
priation, or  done  anything  which  the  Court  would  regard  as 
fraud,  or  have  converted  money  to  their  own  use.   Of  anything 
of  that  kind  there  is  not  only  no  evidence,  but  no  suggestion. 
The  money  has  been  spent.    It  has  been  paid  away  to  persons 
other  than  the  cestuis  que  trust,  the  children  of  Ann  Pointon. 
The  plaintiff  is  one  of  the  children,  and  the  action  by  her  is 
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KEKEWICH  for  an  account  of  the  personal  estate  of  the  testator  so  far  as 
this  particular  one-fourth  share  is  concerned.    The  object  of 
an  action  for  an  account  is  to  recover  the  money.    It  is  there- 
7™e^'     ^^^^  clearly  an  action  coming  within  clause  (b)  of  sub-s.  1  of 

the  Trustee  Act,  1888,  s.  8. 
SmTH         Then  it  is  said  by  the  defendants  that  the  Statute  of  Limita- 

  lions  imported  into  s.  8  of  the  Act  of  1888  by  reference  is  a 

bar  to  the  action.  There  was  difficulty  in  ascertaining  the  effect 
of  that  reference,  but  it  is  now  established  that,  shortly  stated, 
the  meaning  of  the  statute  is  that  when  six  years  have  elapsed 
since  the  right  of  action  accrued  then  the  defendants  are 
eij titled  to  plead  the  statute,  and  the  plaintiff  cannot  succeed. 
Here  the  right  of  action  accrued  on  November  18,  1892,  when 
Ann  Pointon  died,  and  the  writ  was  not  issued  until  Septem- 
ber 3,  1900,  so  that  the  time  has  been  exceeded,  and  the  action 
is  barred  by  the  Act  of  1888  if  that  statute  is  appHcable.  The 
answer  is  that  the  statute  of  1888  is  remedial,  and  intended  to 
fill  a  gap ;  not  to  enact  generally  that  a  trustee  may  plead  the 
statute,  but  only  that  he  may  do  so  where  previously  it  was 
impossible  to  plead  it.  Clause  (b)  states  that  in  plain  language. 
It  is  to  apply  only  if  the  action  "is  one  to  which  no  existing 
Statute  of  Limitations  applies."  If  an  existing  Statute  of 
Limitations  applies,  then  the  Act  of  1888  does  not  apply. 
If  any  other  statute  applies,  it  must  necessarily  be  the  Eeal 
Property  Limitation  Act,  1874,  which  gives  the  plaintiff  twelve 
years,  and,  the  action  having  been  brought  within  twelve  years, 
she  is  entitled  to  succeed.  The  question,  therefore,  is  whether 
the  Act  of  1874  applies  or  not.  That  seems  to  me  to  depend 
entirely  on  the  question  whether  the  defendants  are  to  be 
regarded  as  executors  or  as  trustees.  If  they  are  executors, 
they  are  sued  for  a  legacy,  a  share  of  residue,  and  then  the 
Act  of  1874  applies.  If  they  are  sued,  not  as  executors,  but  as 
trustees,  then  in  order  that  the  plaintiff  may  recover  money 
from  them,  the  statute  of  1874  is  inapplicable,  and,  there 
being  no  other  Statute  of  Limitations  applicable,  the  statute 
of  1883  comes  in,  and  the  plaintiff's  action  is  barred.  The 
cases  of  In  re  Davis  (1),  Bi  re  S^vain  (2),  and  hi  re  Page  (3) 
(1)  [1891]  3  Ch.  119.       (2)  [1891]  3  Cb.  233.       (3)  [1893]  1  Ch.  304. 
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have  been  cited,  but  I  need  not  refer  to  them  particularly,  kekevvich 
because  they  all  proceed  on  the  same  hues,  namely,  that  if  once  ^^^"^ 
you  can  find  that  defendants  are  sued  as  trustees  of  a  fund, 
and  not  as  executors,  then,  as  before  the  Act  of  1888  there  "/^r"^' 
was  no  Statute  of  Limitations  applicable  to  them,  the  Act  of  Xixon 
1888  is  applicable.  For  the  reasons  I  have  given,  and  on  the  smith. 
assumption  which  I  have  made,  and  which  is  required  because 
otherwise  I  have  no  evidence  sufficient  to  enable  me  to  define 
the  point  of  time  at  which  the  executors  became  trustees,  I 
think  that  the  defendants  in  this  case  are  sued  as  the  represen- 
tatives of  trustees,  and  are  entitled  to  the  benefit  of  the 
statute.  But  then  Mr.  Eenshaw  argues  that  the  case  is  to 
a  certain  extent  not  within  s.  8  of  the  Act  of  1888,  because  it 
falls  within  the  exception  contained  in  the  beginning  of  the 
section  as  being  an  action  brought  to  recover  property  or  the 
proceeds  thereof  "  still  retained  by  the  trustee,  or  previously 
received  by  him  and  converted  to  his  use."  As  I  pointed  out  in 
the  argument,  the  Legislature  has  carefully  used  the  word 
"retained"  as  meaning  what  it  says,  namely,  money  which  is 
not  merely  in  the  eye  of  the  law  in  the  hands  of  the  trustee, 
because  he  has  never  paid  it  away  to  a  person  entitled  to  give 
a  discharge,  but  money  which  is  really  in  his  pocket  in  the 
sense  that  it  is  invested  in  his  name,  or  in  land  belonging  to 
him,  or  in  the  name  of  some  other  person  as  trustee  for  him. 
In  order  to  say  that  it  is  retained,"  you  must  be  able  to  put 
your  finger  on  the  property  or  the  proceeds  and  say  that  it  is  still 
under  the  control  of  the  trustees.  There  is  no  suggestion  that 
that  can  be  done  here,  but  it  is  said  that  the  case  can  be 
brought  within  the  succeeding  words.  It  is  said  that  each  of 
the  three  trustees  must  be  taken  to  have  received  one-fourth 
•of  the  share  belonging  to  the  children  of  Ann  Pointon,  and  to 
have  converted  such  fourth  to  his  use.  I  pointed  out  to 
Mr.  Eenshaw  that  in  that  point  of  view,  if  entitled  to  succeed, 
he  is  entitled  to  go  against  each  trustee  in  respect  of  a  fourth, 
and  not  against  three  trustees  in  respect  of  three-fourths, 
because  the  statute  points  only  to  the  personal  use  by  a 
trustee,  and  does  not  speak  of  the  payment  by  one  trustee  to 
another,  which,  after  all,  is  only  a  breach  of  trust  just  as  much 
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KEKEWICH  as  a  payment  to  a  stranger  who  is  not  a  trustee.  Then 
Mr.  Kenshaw  says  Peter  Smith  (to  take  his  case)  has  received 
and  converted  to  his  use  one-fourth  of  this  share,  and  therefore, 
the  case  is  taken  out  of  the  statute,  and  of  course  the  plaintiff 
is  entitled  to  an  account  of  that.  The  answer  to  that  is,  that 
Peter  Smith  was  himself  entitled  to  a  one-fourth  share ;  that 
this  is  not  the  case  of  a  trustee  putting  into  his  own  pocket 
what  belongs  to  a  cestui  que  trust  so  as  to  defraud  the  cestui 
que  trust,  but  he  only  appropriated  to  himself  that  which  the 
will  gave  him.  I  think  that  answer  is  complete.  The  point 
is  a  new  one,  and  at  first  I  felt  some  difficulty  about  it,  but  I 
think  that  when  one  looks  at  the  statute  there  can  be  no  doubt 
what  was  meant.  The  intention  of  the  statute  was  to  give  a 
trustee  the  benefit  of  the  lapse  of  time  when,  although  he  had 
done  something  legally  or  technically  wrong,  he  had  done 
nothing  morally  wrong  or  dishonest,  but  it  was  not  intended 
to  protect  him  where,  if  he  pleaded  the  statute,  he  would  come 
off  with  something  he  ought  not  to  have,  i.e.,  money  of  the 
trust  received  by  him  and  converted  to  his  own  use.  That 
seems  to  me  the  proper  construction  of  the  words,  and  I  think 
the  context  confirms  that  view.  Here  Peter  Smith  (and  so 
with  the  others)  only  received  that  to  which  he  was  entitled. 
They  ought  to  have  put  one-fourth  of  the  fund  apart. 
Whether  they  did  that  or  not  could  not  in  the  least  interfere 
with  their  right  to  receive  their  own  shares ;  and  it  would  be 
extremely  hard  to  say  that,  having  paid  themselves  what  they 
were  entitled  to,  they  were  not  to  have  the  advantage  of  the 
statute  as  to  that  which  ought  to  have  been  paid  to  a  cestui 
que  trust. 

The  action  fails  and  must  be  dismissed,  but  without  costs. 


Solicitors :  Stephens  d  Stephens,  for  Sheldon,  Plant  d  Barclay^ 
Congleton ;  G.  F.  Hudson,  Matthews  d-  Co.,  for  Henry  Lister 
Beade,  Congleton. 

C  C.  M.  D. 
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In  re  COHEN'S  EXECUTOKS  and  LONDON  COUNTY  byrnej. 

COUNCIL.  1901 

Vendor  and  Furchaser — Will — Special  Executors — General  Executors — Sale  hy  -ZVor^T. 
General  Executors — Concurrence  of  Special  Executors — Land  Transfer 
Act,  1897  (60  &  61  Vict.  c.  65),  ss.  1,  2  sul-s.  2  ;  24  sub-s.  2. 

Where  by  his  will  a  testator  appoints  special  executors  as  to  property 
situate  in  a  foreign  country  or  in  the  Colonies,  and  by  the  same  will 
appoints  other  persons  general  executors  of  his  will,  on  a  sale  by  the 
general  executors  of  the  testator's  real  estate  in  England  a  good  title  can 
be  shewn  thereto  without  the  concurrence  of  the  special  executors. 

By  his  will  dated  July  11,  1900,  Abraham  Cohen,  of  Sydney, 
New  South  Wales,  but  then  residing  in  London,  appointed 
David  Nathan  and  E.  L.  Samuel  executors  of  his  will  as  to 
property  and  premises  thereinbefore  given  to  them  (which 
property  and  premises  were  in  Australia)  and  S.  B.  Cohen, 
N.  M.  Cohen,  and  L.  H.  Nathan  general  executors  of  his  will. 

The  will  was  duly  proved  by  the  general  executors  in  July, 
1901. 

By  a  contract  in  writing  dated  July  8,  1901,  and  made 
between  the  general  executors  of  the  above  will  by  their  agent 
of  the  one  part  and  the  London  County  Council  by  their  agent 
of  the  other  part,  the  executors  contracted  to  sell  to  the  council 
the  fee  simple  of  certain  premises  at  Hackney  forming  part  of 
the  estate  of  the  testator. 

On  the  investigation  of  the  title  a  question  arose  whether  the 
testator's  real  estate  in  England  vested,  under  s.  1  of  the  Land 
Transfer  Act,  1897,  in  the  general  executors  of  the  will  alone, 
or  in  those  persons  and  the  persons  appointed  special  executors 
as  to  the  Australian  property  jointly. 

The  county  council  contended  that  under  the  above  section 
of  the  Act  and  s.  2,  sub-s.  2,  a  good  title  could  not  be  made 
without  the  concurrence  of  the  special  executors ;  while,  on  the 
other  hand,  the  general  executors  contended  that  they  alone 
were  the  personal  representatives  of  the  testator  upon  whom^ 
the  testator's  real  estate  in  England  devolved,  and  that  they 
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BYRNE  J.  could  make  a  good  title  without  the  concurrence  of  the  special 
executors. 

This  was  a  summons  taken  out  by  the  purchasers  for  the 
determination  of  the  question. 


1901 

Cohen's 
Executors 

AND 
'  L.  >NUON 

CorNTV 

.Gw'UNCIL, 

In  re. 


Frederic  Thompson,  in  support  of  the  summons. 
Vaughan  Haiohins,  for  the  vendors. 


[The  following  cases  vv^ere  cited  or  referred  to  :  In  re  Parker's 
Trusts  (1) ;  Li  rePaivley  mid  London  and  Provijicial  Bank  (2)  ; 
In  the  Goods  of  Coode  (3) ;  In  the  Goods  of  Harris  (4)  ;  Li  the 
Goods  of  Murray  (5)  ;  Bose  v.  Bartlett.  (6)] 


Byrne  J.  In  this  case  a  question  is  raised  as  to  the  proper 
construction  to  be  put  upon  specific  sections  of  the  Land 
Transfer  Act,  1897.  The  circumstances  are  shortly  as  follows  : 
[His  Lordship  stated  the  facts.] 

It  is  clear  that  the  Australian  executors  are  not  entitled  to 
property  in  this  country.  Moreover,  it  is  competent  for  a  tes- 
tator to  appoint  executors  for  different  portions  of  his  property. 
He  may  appoint  executors  for  properties  situate  in  different 
.counties  in  England.  He  may  appoint  executors  of  various 
portions  of  his  assets  in  different  parts  of  the  world.  That,  I 
think,  is  clearly  established  by  the  authorities  that  have  been 
cited  to  me.  The  testator  here  did,  therefore,  that  which  was 
lawful.  He  appointed  Australian  executors  in  respect  of  his 
Australian  assets,  and  he  appointed  general  executors  in  respect 
of  his  assets  in  England,  who  would  be  entitled  to  his  property 
here. 

But  it  is  said  that,  reading  the  provisions  of  the  Land 
Transfer  Act,  1897,  together  with  the  preamble,  the  Act  must 
be  read  as  if  it  had  the  operation  of  vesting  the  real  estate 
situate  in  England  in  the  Enghsh  executors  and  the  Colonial 
executors  jointly,  and,  therefore,  that  a  good  title  cannot  be 
made  unless  they  all  join. 


(1)  [1894]  1  Ch.  707. 

(2)  [1900]  1  Ch.  58. 

(3)  (1867)  L.  R.  1  P.  &  M.  449. 


(4)  (1870)  L.  R.  2  P.  &  M.  83. 

(5)  [1896]  P.  65. 

^6)  (1631)  Cro.  Car.  292. 
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The  preamble  of  the  Act  says,  "  whereas  it  is  expedient  to  byrn'E  j. 
establish  a  real  representative,  and  to  amend  the  Land  Transfer  I90i 
Act,  1875  ";  and  the  1st  section  provides  that  "where  real  Cohex'.s 
estate  is  vested  in  any  person  without  a  right  in  any  other  Exeouturs 
person  to  take  by  survivorship  it  shall,  on  his  death,  notwith-  J^^.^^^Jy 
standing  any  testamentary  disposition,  devolve  to  and  become  CorxciL. 

vested  in  his  personal  representatives  or  representative  from   .' 

time  to  time  as  if  it  were  a  chattel  real  vesting  in  them  or 
him  " ;  and  s.  24,  sub-s.  2,  enacts  that  "  in  this  Act  the  expres- 
sion *  personal  representative '  means  an  executor  or  adminis- 
trator " ;  so  that,  taking  these  words  and  putting  them  into  the 
1st  section,  then  that  section  reads,  "  shall  devolve  to  and  be 
vested  in  his  executors  or  administrators."  Then  s.  2,  sub-s.  2, 
provides  that  "  all  enactments  and  rules  of  law  relating  to  the 
effect  of  probate  or  letters  of  administration  as  respects  chattels 
real,  and  as  respects  the  dealing  with  chattels  real  before 
probate  or  administration,  and  as  respects  the  payment  of  costs 
of  administration  and  other  matters  in  relation  to  the  adminis- 
tration of  personal  estate,  and  the  powers,  rights,  duties,  and 
liabilities  of  personal  representatives  in  respect  of  personal 
estate,  shall  apply  to  real  estate  so  far  as  the  same  are  applicable, 
as  if  that  real  estate  were  a  chattel  real  vesting  in  them  or  him, 
save  that  it  shall  not  be  lawful  for  some  or  one  only  of  several 
joint  personal  representatives,  without  the  authority  of  the^ 
Court,  to  sell  or  transfer  real  estate." 

Now,  the  real  point  is  whether  the  words  "  become  vested  in 
his  personal  representatives  or  representative  from  time  to- 
time  "  are  so  large  as  to  force  me  to  hold  that  the  testator's- 
real  estate  in  England  vests  in  persons  named  as  foreign 
executors  in  respect  of  foreign  assets  jointly  with  those  named^ 
in  respect  of  assets  in  England. 

First  of  all,  what  is  the  meaning  of  "real  representative  "  in 
the  preamble,  and  what  is  the  object  of  the  1st  section  ?  It 
clearly  is  that  there  shall  be  in  respect  of  lands  coming  within 
the  purview  of  the  Act  a  representative  of  the  deceased  w^hc 
shall  have,  with  the  slight  exception  referred  to  in  the  section, 
the  same  powers  in  respect  of  real  estate  as  he  has  already 
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respect  of  personal  estate.  I  say  "  as  he  has  "  because  the  true 
object  of  the  Act  is  to  appoint  those  persons  already  having  or 
entitled  to  have  control  over  personal  estate  to  have  and  be 
entitled  to  have  control  over  the  real  estate.  I  think  it  is  not 
an  unfair  test  to  apply,  in  order  to  discover  the  true  meaning  of 
this  1st  section,  to  ask  oneself  what  chattels  real  have  vested  in 
the  Colonial  executors  jointly  with  the  English  executors. 
The  answer  to  that  question  is  clearly,  none.  Would  it  not  be 
going  against  the  true  meaning  of  the  section  to  hold  that  real 
estate  was  to  vest  in  persons  not  entitled  to  probate  in  England 
and  not  entitled  to  chattels  real  ?  I  think  it  would.  I  think 
that  when  the  section  uses  the  expression  "  personal  representa- 
tives or  representative  from  time  to  time  as  if  it  were  a  chattel 
real  vesting  in  them  or  him,"  those  words  mean  those  persons 
in  whom  as  personal  representatives  or  representative  chattels 
real  (if  the  testator  has  any)  vest. 

I  think,  therefore,  that  a  good  title  can  be  shewn  without 
joining  the  Colonial  executors. 


Solicitors:  W,  A,  Blaxland ;  Edwards  d  Cohen, 

G.  M. 
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JONES  V.  GAKDINEE.  byrnej. 

[1901    J.  377.] 

Vendor  and  Purchaser — Conditions  of  Sale — Delay — Interest 

of  Expected  Profits. 

A  purchaser  cannot  be  compelled  to  pay  interest  for  delay  under  a 
condition  that  "the  purchaser  in  default"  shall  pay  interest  on  the 
remainder  of  his  purchase-money,  where  the  delay  has  been  occasioned  by 
the  default  of  the  vendor. 

Damages  can  be  recovered  by  a  purchaser  from  his  vendor  for  delay  in 
completing  the  purchase,  where  the  delay  has  been  occasioned  by  default 
of  the  vendor,  not  in  consequence  of  want  of,  or  defect  in,  title,  or  in 
consequence  of  conveyancing  difficulties,  but  by  reason  of  the  vendor  not 
having  used  reasonable  diligence  to  perform  his  contract. 

Action. 

The  plaintiffs  by  their  writ  in  this  action  claimed  specific 
performance  of  an  agreement  of  September  21,  1900,  for  the 
sale  by  the  defendant  to  them  for  620Z.  of  two  plots  of  freehold 
land  at  Peppard  Common,  in  the  county  of  Oxford ;  but  the 
only  questions  argued  at  the  trial  of  the  action  were  whether, 
under  the  circumstances  hereinafter  stated,  the  plaintiffs  were 
entitled  to  any  damages  for  the  delay  which  had  taken  place  in 
the  completion  of  the  purchase,  and  whether  the  vendor  could 
recover  interest  for  delay  under  the  conditions  of  sale. 

The  property  was  described  as  lots  22  and  23  in  certain 
printed  particulars  and  conditions  of  sale  which  had  been 
prepared  for  a  sale  by  public  auction.  Both  were  sold  as  with 
possession,  and  were  described  as  being  delightfully  situated 
for  the  erection  of  country  houses.  The  time  fixed  for  com- 
pletion by  the  agreement  of  September  21  was  October  22, 
1900 ;  a  deposit  of  50 ^.  had  been  paid  on  signing  the  contract. 
Condition  3  of  the  printed  conditions  of  sale,  which  were 
embodied  in  this  contract,  after  referring  to  the  completion  of 
the  purchase,  provided  that,  if  from  any  cause  whatever  the 
completion  of  the  purchase  was  delayed  beyond  the  date 
mentioned,    the  purchaser  in  default "  should  pay  interest  on 


1901 

"""^ 

Nov.  28; 

— Damages — Loss  2- 
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BYKNE  J.  the  remainder  of  his  purchase-money  at  the  rate  therein 
1901       specified  until  completion. 

Jones  On  October  1  an  incomplete  abstract  was  delivered,  upon 
Gardiner,  which  requisitions  were  made  and  answered.  On  October  16- 
—  notice  was  given  to  the  vendor  that  the  purchase-money  was 
ready  and  lying  idle.  On  November  3  a  further  abstract  was 
delivered,  upon  which  further  requisitions  were  made,  which 
were  answered  on  November  10.  A  long  correspondence 
passed  between  the  solicitors  of  the  parties  as  to  the  release  of 
a  certain  equitable  charge  for  1600Z.  on  the  property  in  the 
contract  with  other  property  of  the  vendors,  in  favour  of  one 
W.  Eichholtz,  which  caused  further  delay.  On  November  26- 
a  draft  of  the  proposed  conveyance  was  sent  to  the  vendors  for 
approval,  and  further  negotiations  and  correspondence  took 
place  as  to  the  form  of  the  conveyance,  and  the  form  was  not 
agreed  to  till  February  1,  1901.  On  February  19  an  action  for 
specific  performance  was  threatened,  but  proceedings  were 
delayed  by  promises  by  the  vendor  that  the  purchase  should  be 
at  once  completed.  On  March  6  the  writ  in  this  action  was 
issued.  On  March  18  the  release  of  Eichholtz's  equitable- 
charge  was  obtained.  On  March  25,  on  a  summons  for  direc- 
tions being  heard,  the  sale  was  ordered  to  be  completed  on 
April  1,  without  prejudice  to  the  question  of  damages  and  costs. 
On  April  1,  1901,  the  purchase  was  completed,  the  plaintiffs 
paying  the  balance  of  the  purchase-money  to  the  defendant, 
and  lOZ.  3s.  4cZ.  in  addition  for  interest  claimed  under  con- 
dition 3  ;  but  this  latter  payment  was  made  under  protest  and 
without  prejudice  to  the  rights  of  the  plaintiffs,  as  purchasers.. 

The  property,  according  to  the  plaintiffs,  had  been  purchased' 
with  a  view  to  altering  the  farmhouse  and  buildings  on  lot  22' 
into  a  modern  and  habitable  dwelling-house,  to  be  let  in  the 
following  spring  or  summer,  and  converting  certain  iron  build- 
ings on  lot  23  into  a  bungalow,  suitable  for  persons  desirous  of 
coming  into  the  neighbourhood  for  boating.  The  plaintiffs 
alleged  that,  owing  to  the  delay  of  the  vendor  in  completing: 
his  contract,  they  had  been  unable  to  make  the  necessary 
alterations  on  lot  22,  or  to  fit  up  a  bungalow  on  lot  23,  so  as  to- 
be  able  to  let  them  at  Lady  Day  or  Midsummer,  and,  conse-> 
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quently,  that  a  year's  rent  of  their  property  had  thus  been  lost,  bykne  j. 

as  dwelling-houses  of  the  above  description  could,  as  they  I90i 

alleged,  only  be  let  during  the  early  part  of  the  summer  season,  jones 

when  there  was  a  great  demand  for  property  of  this  kind,  and  g^rdineb. 

practically  no  demand  at  any  other  period  of  the  year.  The   

plaintiffs  accordingly  claimed,  amongst  other  things,  damages 
for  loss  of  rent,  251.  for  the  farmhouse,  and  4.01.  for  the  bunga- 
low. There  were  other  items  of  alleged  damage  which  were 
not  pressed  at  the  trial. 

Eustace  Smith,  for  the  plaintiffs.  The  Court  has  jurisdiction 
to  give  damages  for  delay  in  a  case  of  this  kind,  where  the 
delay  is  entirely  owing  to  the  default  of  the  vendor:  Jaques 
V.  Miller  (1)  ;  Boyal  Bristol  Permanent  Building  Society  v. 
Bomash  (2),  in  both  of  which  damages,  in  the  nature  of  com- 
pensation, for  loss  of  expected  profits  and  loss  of  a  tenant  were 
given.  The  property  was  purchased  for  the  express  purpose 
of  erecting  dwelling-houses  to  be  let  in  the  ensuing  summer, 
and  the  printed  particulars  offered  the  purchasers  possession. 
The  defendant  was  not  entitled  to  interest  on  the  balance 
of  the  purchase-money,  when  the  delay  was  caused  by  his 
default. 

Lyttelton  Chuhh,  for  the  defendant,  the  vendor.  The  vendor 
has'  acted  in  good  faith  in  this  case ;  the  delay  was  caused  by 
difficulties  in  getting  a  release  from  the  equitable  charge,  and 
there  were  difficulties  in  the  form  of  the  conveyance ;  the  plain- 
tiffs, therefore,  are  not  entitled  to  damages  for  loss  of  bargain : 
Bain  v.  Fothergill.  (3)  The  defendant  is  entitled  to  interest, 
under  condition  8,  from  the  date  fixed  by  the  contract  for  com- 
pletion; the  condition  provides  that,  "if  from  any  cause  what- 
ever" the  purchase  is  not  completed,  interest  is  to  accrue ;  delay 
occasioned  by  the  state  of  the  title  is  not  wilful  default  on  the 
part  of  the  vendor  by  means  of  which  a  purchaser  can  escape  : 
Sherwin  v.  Shalcspear  (4) ;  Seton  on  Judgments,  6th  ed.  p.  2250. 
The  only  qualification  in  the  stringency  of  this  condition  is  in 
the  words  "  the  purchaser  in  default,"  and  that  is  an  inaccurate 


(1)  (1877)  6  Ch.  D.  153. 

(2)  (1887)  35  Ch.  D.  390. 
YoL.  I.  1902. 


(3)  (1874)  L.  E.  7  H.  L.  158. 

(4)  (1854)  5  D.  M.  &  G.  517. 
0  1 
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BYENE  J.  expression  for  "the  purchaser  of  the  lot  in  question  as  to 
1901       which  the  delay  occurs." 

[Byene  J.  In  Webster's  Conditions  of  Sale,  2nd  ed.  p.  298, 
it  is  stated  that  a  purchaser  is  not  compelled  to  pay  interest 
where  the  condition  runs  "  the  purchaser  making  default."] 

As  the  vendor  by  arrangement  is  to  have  the  rent  of  lot  22,, 
the  question  of  interest  on  the  purchase-money  is  not  worth 
insisting  upon ;  but  it  is  quite  settled  law  that  in  the  absence 
of  fraud  and  bad  faith  a  purchaser  can  only  recover  his  expenses ; 
he  is  not  entitled  to  damages  for  the  loss  of  his  bargain : 
Bowe  V.  London  School  Board  (1),  where  the  result  of  Bain  v, 
Fothergill  (2)  is  carefully  considered. 
Eustace  Smith,  in  reply. 

Cur,  adv.  vult. 


Dec.  2.  Byene  J.,  after  stating  the  contract  and  condition  3 
as  above,  continued  : — The  first  question  I  have  to  decide  arises 
upon  the  terms  of  condition  3,  under  which  the  vendor  claims 
interest  on  the  balance  of  the  purchase-money  from  the  date 
fixed  for  completion,  October  22,  1900,  to  the  actual  date  of 
completion,  April  1,  1901.  That  condition,  as  I  have  said, 
contains  the  phrase  *'the  purchaser  in  default"  is  to  pay 
interest,  and,  with  reference  to  the  meaning  of  this  qualification^ 
I  find  in  Denning  v.  Henderson  (3)  (a  case  for  which  I  am 
indebted,  and  not  for  the  first  time,  to  Mr.  Webster's  very 
useful  book  on  Conditions  of  Sale)  it  was  decided  that  a  pur- 
chaser could  not  be  compelled  to  pay  interest  on  his  purchase- 
money  where  the  condition  as  to  interest  for  delay  in  com- 
pleting was  "  the  purchaser  making  default,"  and  the  delay 
was  due  to  the  state  of  the-  vendor's  title.  I  am  therefore 
of  opinion  that  the  plaintiffs,  the  purchasers  in  this  case,  were 
not  in  default  within  the  meaning  of  this  condition,  and  that 
the  amount  paid  by  them,  without  prejudice,  for  interest  on 
the  balance  of  purchase-money  must  be  returned. 

The  next  question  is  whether  or  not  damages  can  be  recovered 
for  delay  in  completing  a  contract  for  sale  of  real  estate,  where 


(1)  (1887)  36  Ch.  D.  619.  (2)  L.  E.  7  H.  L.  158. 

(3)  (1847)  1  De  G.  &  Sm.  G89 ;  17  L.  J.  (Ch.)  8. 
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the  delay  has  been  caused  by  default  of  the  vendor,  not  in  byhne  j. 
consequence  of  want  of,  or  defect  in,  title,  or  in  consequence  i90i 
of  conveyancing  difficulties,  but  by  reason  of  the  vendor  not  jones 
having  cared,  or  troubled,  or  taken  reasonable  pains  to  perform  g^pSou^^ef. 
his  contract.  — 

There  is  no  question  in  the  present  case  of  want  of  good 
faith,  as  evinced  by  any  desire  to  repudiate  the  contract,  or  of 
fraud ;  but,  having  carefully  considered  all  the  proceedings  and 
the  correspondence  and  the  evidence,  I  am  of  opinion  that  a 
very  considerable  part  of  the  delay  which  has  occurred  in 
carrying  out  the  contract  (after  making  full  allowance  for  the 
time  which  may  fairly  be  considered  to  have  been  due  to 
difficulties  in  making  out  title,  and  to  a  controversy  as  to  the 
form  of  the  conveyance)  has  arisen  entirely  from  the  default 
of  the  vendor — default,  that  is,  in  doing  what  he  could  reason- 
ably and  fairly  have  done  had  he  been  duly  careful  to  fulfil 
his  contract.  So  far  as  the  materials  before  me  enable  me  to 
judge,  the  contract  might  certainly  have  been  carried  out, 
making  a  liberal  allowance  for  delay  in  consequence  of  the 
difficulties  and  discussions  I  have  referred  to,  three  months 
earlier  than  the  actual  date  of  completion. 

The  case  of  Bain  v.  Fothergill  (1)  established  what  is  now 
familiar  law,  namely,  that  a  vendor  of  real  estate,  acting  in 
good  faith,  is  not  liable  to  the  purchaser  in  damages  for  loss 
of  bargain,  where  he  is  unable  to  perform  his  contract  owing 
to  defect  of  title.  He  can  recover  the  expenses  he  has  been 
put  to  in  investigating  title,  and  what  I  may  call  proper  con- 
veyancing expenses,  but  nothing  more.  I  see  no  reason  to 
doubt  that  a  similar  rule  ought  to  be  applied  where  delay  has 
taken  place  for  a  similar  reason. 

On  the  other  hand,  iJn^eZZ  v.  Fitch  (2),  which  was  considered 
in  Bain  v.  Fothergill  (1),  so  far  as  it  determines  that  where 
the  breach  of  contract  arises,  not  from  inability  to  make  a  good 
title,  but  from  refusal  to  take  necessary  steps  to  give  the  pur- 
chaser possession  pursuant  to  the  contract,  further  damages 
may  be  recovered,  appears  to  remain  good  law. 


(1)  L.  E.  7  H.  L.  158. 


(2)  (1869)  L.  K.  4  Q.  B.  659. 
0  2  1 
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BYKNE  J.      Jaques  v.  Miller  (1)  is  a  distinct  authority  for  giving  damages 
1901      against  a  vendor,  in  addition  to  specific  performance,  in  respect 
Jones      of  delay  caused  by  wilful  refusal  to  carry  out  a  contract,  and 
Gardiner  measure  to  be  applied  in  ascertaining  the  damages, 

  namely,  such  damages  as  may  reasonably  be  said  to  have 

naturally  arisen  from  the  delay,  or  which  may  reasonably  be 
supposed  to  have  been  in  the  contemplation  of  the  parties  as 
likely  to  arise  from  the  partial  breach  of  contract. 

This  case  was  followed  in  Boyal  Bristol  Permanent  Building 
Society  v.  Bomash.  (2) 

I  think  that  the  plaintiffs  were  justified  in  bringing  this 
action.  I  think  they  are  entitled  to  a  return  of  the  interest 
paid  without  prejudice,  the  defendant  taking  what  he  can  get 
from  the  tenant  for  the  period  between  the  named  and  the 
actual  date  of  completion,  there  being  according  to  the  state- 
ment made  by  his  counsel  some  arrangement  as  to  this.  I 
think  that  the  plaintiffs  are  also  entitled  to  reasonable  damages, 
having  regard  to  the  measure  as  laid  down  in  Jaques  v. 
Miller  (1),  for  the  delay,  and  for  not  having  vacant  possession. 
I  bear  in  mind  that  one  of  the  lots  was  sold  as  for  a  building 
site,  that  both  were  sold  as  with  possession,  and  that  the  pur- 
chasers intended  to  build  and  have  been  delayed  in  their  work 
by  the  defendant's  default.  On  the  other  hand,  I  have  had 
regard  to  the  fact  that  some  of  the  claims  in  the  plaintiffs' 
particulars  are  untenable  and  some  exaggerated,  while  the 
evidence  is  loose  and  unsatisfactory,  and  I  award  25Z.  by  way 
of  damages.    The  defendant  must  pay  the  costs  of  the  action. 

Solicitors  :  Hempsons ;  By  field  dt  Son, 

(1)  6  Ch.  D.  153.  (2)  35  Ch.  D.  390. 

W.  C.  D. 
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SMITH  V.  NOKTHLEACH  KUEAL  DISTKICT 
COUNCIL. 


FABWELL 
J. 


1901 


[1898    S.  1138.] 


Nov.  8. 


Costs — Public  Authority — Action  against — Several  Issues — Payment  into  Court 
as  to  one  Issue — Denial  of  Liability — Action  "proceeded  with  " — Acce'pt- 
ance  of  Payment — Discontinuance — Apportionment — Solicitor  and  Client 
Costs — Public  Authorities  Protection  Act,  1893  (56  &  57  Vict.  c.  61), 
s.  1  (c) — Pules  of  Supreme  Court,  1883,  Order  xxii.,  rr.  6,  7  ;  Order  xxvi., 
r.  1. 

Plaintifif  sued  a  public  authority  for  damages  on  several  issues.  Defend- 
ants paid  money  into  court  in  respect  of  one  issue,  with  a  denial  of 
liability.  Plaintiff  "  proceeded  with  "  the  action,  but  ultimately  accepted 
the  sum  paid  into  court  in  satisfaction  of  all  the  issues  : — 


(1.)  Defendants  must  pay  plaintiff  her  costs  of  the  issue  in  respect 
of  which  the  money  was  paid  in,  up  to  the  date  of  that  payment,  and 
plaintiff  must  pay  defendants  their  costs  of  the  discontinued  issues  up  to 
that  date,  and  all  their  subsequent  costs. 

M'llwraith  v.  Green,  (1884)  14  Q.  B.  D.  766,  applied. 

(2.)  Defendants  were  not  entitled  to  solicitor  and  client  costs  from  the 
date  of  the  payment  in,  as  s.  1  (c)  of  the  Public  Authorities  Protection 
Act,  1893,  is  confined  to  cases  in  which  the  action  is  "  proceeded  with  "  to 
judgment,  and  does  not  apply  to  a  discontinuance  under  Order  xxvi.,  r.  1, 
where  money  is  paid  into  court  under  Order  xxii.  with  denial  of  liability 
and  not  in  satisfaction. 

Adjourned  Summons. 

This  action  was  brought  on  March  24,  1898,  for  an  injunc- 
tion to  restrain  the  defendants,  who  were  providing  a  water 
supply  for  the  town  of  Northleach  under  the  provisions  of  the 
Public  Health  Act,  1875,  from  abstracting  or  diverting  water 
from  the  plaintiff's  mill-stream,  and  for  damages. 

By  her  amended  statement  of  claim,  delivered  on  Novem- 
ber 28,  1900,  the  plaintiff  alleged  that  the  defendants  had 
abstracted  the  water  in  three  ways,  namely  : — 

(x)  By  intercepting  it  while  flowing  in  defined  underground 
channels  towards  the  stream : 

(?/)  By  abstraction  from  a  tributary  : 

{2)  By  continuing  to  pump  it  from  the  stream  after  the 


ffeld- 
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FAEWELL  revocation  of  a  licence  in  that  behalf  granted  by  the  plaintiff's 
predecessor. 

By  their  amended  statement  of  defence,  delivered  on  April  4, 
Smmh     1901,  the  defendants  traversed  most  of  the  allegations  of  the 
NosTHLEACH  claim,  and  alleged  that  the  licence  was  not  revocable.  With 

Rural 

CoLNciL.  regard  to  {z),  they  also  said  that  the  alleged  abstraction,  if 
continued  after  the  date  of  the  alleged  revocation,  did  not  in 
any  case  continue  after  March,  1899,  and  while  denying  all 
liability  for  the  same  they  brought  into  court  the  sum  of  lOZ., 
and  said  that  the  same  was  sufficient  to  satisfy  this  part  of  the 
plaintiff's  claim. 

On  June  10,  1901,  the  plaintiff  obtained  an  order  for  certain 
particulars  of  the  amended  defence ;  and  on  August  12,  1901, 
the  defendants  delivered  a  reamended  defence. 

On  October  25,  1901,  the  plaintiff  gave  the  defendants  notice 
that  "the  plaintiff  accepts  the  sum  of  lOZ.  paid  by  you  into 
court  in  full  satisfaction  of  the  causes  of  action  in  the  statement 
of  claim  mentioned." 

The  case  therefore  resolved  itself  into  a  question  of  costs. 

Butcher,  K.G.,  and  Ashworth  James,  for  the  plaintiff.  The 
plaintiff  is  entitled  to  the  general  costs  of  the  action,  save  so 
far  as  increased  by  the  discontinued  issues  (x)  and  (y).  The 
defendants  are  entitled  to  the  costs  of  the  discontinued  issues, 
and  to  be  reimbursed  any  additional  expense  to  which  they 
have  been  put  by  their  joinder  :  M'llwraith  v.  Green,  (1) 

Jenkins,  K.C.,  and  William  Wills,  for  the  defendants.  The 
true  rule  deducible  from  M'llwraith  v.  Green  (1),  read  in  con- 
nection with  Order  xxii.,  rr.  6,  7,  and  Order  xxvi.,  r.  1,  is  that 
the  plaintiff  is  only  entitled  to  the  costs  of  issue  {z)  up  to  the 
date  of  the  payment  in,  and  the  defendants  to  the  costs  of  the 
discontinued  issues  {x)  and  {y)  up  to  that  date.  (2)  A  fair 
approximation  will  be  obtained  if  the  defendants  pay  the 
plaintiff  one-third  of  her  costs,  and  the  plaintiff  pays  the 
defendants  two-thirds  of  their  costs,  up  to  that  date.  (3) 

(1)  14  Q.  B.  D.  766.  (3)  Yide  Roherts  v.  Jones,  [1891] 

(2)  Vide  Jenhins  v.  JacJcson,  [1891]     2  Q.  B.  194. 
1  Ch.  89. 
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From  that  date  the  defendants  are  entitled  to  sohcitor  and  farwell 
cHent  costs  on  all  the  issues,  as  the  action  was  "  proceeded  ^ 
with  "  after  the  payment  into  court  within  the  meaning  of 
s.  1  (c)  of  the  PubHc  Authorities  Protection  Act,  1893.  (1)  ^™ 

[Farwell  J.  Surely  that  means  "proceeded  with"  to  Northleach 
judgment.    How  else  does  the  plaintiff  "  recover  "  anything  ?]  Council. 

The  plaintiff  "recovered"  101.  on  accepting  the  sum  paid 
into  court.  This  is  the  meaning  of  "recover,"  tacitly  adopted 
by  the  Courts  in  cases  under  the  County  Court  Acts.  Those 
Acts  deprive  the  plaintiff  of  the  costs  of  a  High  Court  action 
if  he  "recovers  "  less  than  201.  in  contract  or  less  than  101.  in 
tort,  and  the  Courts  seem  to  have  assumed  that  the  Acts  apply 
to  the  case  where  the  plaintiff  takes  out  a  sum  paid  into  court 
in  satisfaction  of  his  claim.  (2) 

Clause  (c)  says  nothing  about  a  judgment.  It  says  that 
"  the  defendant  shall  be  entitled  to  costs  to  be  taxed  as  between 
solicitor  and  client,"  whereas  clause  (b)  provides  that  the 
judgment  obtained  by  the  defendant  "  shall  carry  costs  as 
between  solicitor  and  client."  These  expressions  cannot  be 
intended  to  have  the  same  meaning :  Bostock  v.  Bamsey  Urban 
Council.  (3) 

Again,  a  consent  order  dismissing  the  action  with  costs  has 
been  held  to  be  a  judgment  "  obtained  by  the  defendant " 

(1)  The  Public  Authorities  Protec-  was  commenced  after  the  tender,  or  is 

tion  Act,  1893,  provides  as  follows  : —  proceeded  with  after  payment  into 

Sect.  1 :  "  Where  ....  any  action  court  of  any  money  in  satisfaction  of 

,  ...  is  commenced  ....  against  the  plaintiff's  claim,  and  the  plaintiff 

any  person  for  any  act  done  in  pur-  does  not  recover  more  than  the  sum 

suance,  or  execution,  or  intended  exe-  tendered  or  paid,  he  shall  not  recover 

cution  of  any  Act  of  Parliament,  or  of  any  costs  incurred  after  the  tender  or 

any  public  duty  or  authority,  ....  payment,  and  the  defendant  shall  be 

the  following  provisions  shall  have  entitled  to  costs,  to  be  taxed  as  be- 

«ffect : —  tween  solicitor  and  client,  as  from  the 

"  (h.)  Wherever  in  any  such  action  time  of  the  tender  or  payment.  .  .  ." 

a  judgment  is  obtained  by  the  defend-  (2)  Yide  Pontifex  v.  Midland  By. 

ant,  it  shall  carry  costs  to  be  taxed  as  Co.,  (1877)  3  Q.  B.  D.  23  ;  Fleming 

between  solicitor  and  client :  v.  Manchester,  Sheffield  and  Lincoln- 

«  (c.)  Where  the  proceeding  is  an  shire  By.  Co.,  (1878)  4  Q.  B.  D.  81 ; 

action  for  damages,  tender  of  amends  Eoworth  v.  Sutcliffe,  [1895]  2  Q.  B. 

before  the  action  was  commenced  358. 

may,  in  lieu  of  or  in  addition  to  any  (3)  [1900]  2  Q.  B.  616,  625. 
other  plea,  be  pleaded.    If  the  action 
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FARWELL  within  clause  (h)  :  Shaw  v.  Hertfordshire  County  Council.  (1) 
Should  not  the  acceptance  of  the  payment  into  court  be  treated 
for  purposes  of  costs  as  equivalent  to  a  consent  order  in  favour 
Smith     q£  ^j^^  plaintiff  in  respect  to  issue  (0),  and  in  favour  of  the 

NoRTHLEACH  defcudauts  as  regards  issues  (x)  and  (y)  ? 

Rural 
Council. 

  Farwell  J.    As  stated  by  Brett  M.E.  in  M'llwraith  v. 

Green  (2),  the  plaintiff's  notice  of  acceptance  amounted  to  an 
acceptance  of  the  payment  into  court  in  respect  of  issue  (z), 
and  a  discontinuance  as  to  issues  (x)  and  {y) 

Now  comes  the  question  of  costs.  I  think  the  plaintiff  is 
entitled  to  the  costs  of  issue  (z)  in  respect  of  which  the  lOZ. 
was  paid  in  up  to  the  date  of  that  payment,  and  that  she  must 
pay  the  defendants'  costs  of  the  discontinued  issues  (x)  and 
(y)  to  that  date,  and  all  their  costs  incurred  after  that  date. 
This  seems  perfectly  plain,  having  regard  to  the  judgment  of 
Brett  M.E.  in  M'llwraith  v.  Green  (2),  and  to  Order  xxii., 
rr.  6,  7,  and  Order  xxyi.,  r.  1. 

To  avoid  difficulties  of  taxation,  I  adopt  the  defendants'  sug- 
gestion and  order  the  defendants  to  pay  the  plaintiff  one-third 
of  her  costs  up  to  the  date  of  the  payment  in,  and  the  plaintiff 
to  pay  the  defendants  two-thirds  of  their  costs  up  to  that  date, 
and  all  their  costs  since  that  date. 

The  next  point  raises  a  curious  question.  The  defendants, 
a  public  authority,  being  sued  for  acts  done  in  the  execu- 
tion of  their  public  duty,  claim  that  any  costs  incurred  by 
them  since  the  date  of  the  payment  in  must  be  taxed  as 
between  solicitor  and  client.  This  depends  on  the  construc- 
tion of  s.  1  of  the  Public  Authorities  Protection  Act,  1893. 
Clause  (b)  expressly  points  to  the  case  where  a  judgment  is 
obtained  by  the  defendant.  It  has  been  held  that  a  consent 
order  in  chambers  dismissing  the  action  with  costs  is  a  judg- 
ment within  that  clause :  Shaw  v.  Hertfordshire  County 
Council.  (1)  It  has  also  been  held  that  clause  {b)  does  not 
take  away  the  judge's  discretion  to  deprive  a  successful  defend- 
ant of  costs  altogether,  but  that  if  he  gives  the  defendant  costs 
they  must  be  taxed  as  between  solicitor  and  client :  North 

(1)  [1899]  2  Q.  B.  282.  (2)  U  Q.  B.  D.  766. 
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Metropolitan  Tramways  Co.  v.  London  County  Coimcil  (1) ;  farwell 

Bostoch  V.  Bamsey  Urban  Council,  (2)  ^^^^ 

The  present  case  arises  under  clause  (c),  which  provides 

•  Smith 
that,  if  the  action  is  proceeded  with  after  payment  into  court 

of  any  money  in  satisfaction  of  the  plaintiff's  claim,  and  the^^^^™^^^^^ 
plaintiff  does  not  recover  more  than  the  sum  paid,  he  shall  not  Council. 
recover  any  costs  incurred  after  the  payment,  and  the  defend- 
ant shall  be  entitled  to  soHcitor  and  client  costs  as  from  the 
time  of  the  payment.  Now,  it  appears  to  me  that  the  frame- 
work of  the  whole  section  including  clause  (c)  proceeds  on 
the  footing  that  the  action  is  proceeded  with  to  judgment,  in 
which  case  the  Court  has  a  discretion  as  to  giving  the  defend- 
ant any  costs  at  all.  This  discretion  does  not  arise  unless  the 
action  is  proceeded  with  to  judgment.  Again,  the  notice  given 
by  the  plaintiff  amounts  to  no  more  than  this — that  he  accepts 
the  money  in  satisfaction  of  that  part  of  his  claim  in  respect  of 
which  it  was  paid  in  and  withdraws  his  other  causes  of  action, 
as  he  is  entitled  to  do  under  Order  xxvi.,  r.  1.  That  rule 
provides  :  "  The  plaintiff  may,  at  any  time  before  receipt  of  the 
defendant's  defence,  or  after  the  receipt  thereof  before  taking 
any  other  proceeding  in  the  action  (save  any  interlocutory 
application),  by  notice  in  writing,  wholly  discontinue  the  action 
against  all  or  any  of  the  defendants  or  withdraw  any  part  or 
parts  of  his  alleged  cause  of  complaint,  and  thereupon  he  shall 
pay  such  defendant's  costs  of  the  action,  or  if  the  action  be  not 
wholly  discontinued,  the  costs  occasioned  by  the  matter  so  with- 
drawn. Such  costs  shall  be  taxed,  and  such  discontinuance  or 
withdrawal,  as  the  case  may  be,  shall  not  be  a  defence  to  any 
subsequent  action."  The  effect  of  the  notice  is  to  put  an  end  to 
the  action,  wholly  or  in  part,  as  the  case  may  be,  and  no  order 
of  the  Court  is  necessary  for  the  purpose :  the  defendant  does 
not  "  recover  "  anything  by  any  judgment  or  order  of  the  Court, 
but  by  virtue  of  the  notice;  and,  in  my  opinion,  the  word 
"  recover  "  in  clause  (c)  means  "recover  by  judgment,"  including 
a  consent  order,  having  regard  to  Shaio  v.  Hertfordshire  County 
Council.  (3) 

(1)  [1898]  2  Ch.  145.  (2)  [1900]  2  Q.  B.  616. 

(3)  [1899]  2  Q.  B.  282. 
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FARWELL  The  whole  section  is  of  a  penal  nature,  giving  a  privileged 
position  with  regard  to  costs  to  public  authorities  sued  for  acts 
v^v^  done  in  the  execution  of  their  duty.  It  must,  therefore,  not 
Smith         extended  to  any  case  not  exactly  covered  by  its  language. 

^^R^TOAL^^^  Local  authorities  have  large  powers  of  interfering  with  private 
Council,  rights,  which  powers  they  exercise  at  the  expense  of  the  rates, 
and  not  at  the  expense  of  their  own  pockets.  The  Legislature 
has  thought  it  right  that  they  should  be  protected  in  defending 
themselves  from  hostile  actions,  and  that  a  plaintiff  who  sues 
them  should  risk  having  to  pay  solicitor  and  client  costs,  but 
that  privilege  cannot  be  extended  beyond  the  express  words  of 
the  statute.  Now  Order  xxii.,  r.  1,  contrasts  payment  in  in 
satisfaction  with  payment  in  with  denial  of  liability:  in  this 
case  the  defendant  has  paid  in,  denying  liability :  clause  (c)  of 
s.  1  of  the  Act  expresses  only  payment  into  court  in  satisfac- 
tion of  the  plaintiff's  claim ;  and  I  can  see  no  good  reason  for 
extending  these  words  to  payment  in  with  denial  of  liability. 
The  costs  must  be  taxed  as  between  party  and  party. 

Solicitors :  Peacock  d  Goddard,  for  Mullings,  Ellett  dc  Co,, 
Cirencester ;  Blyth,  Button,  Hartleij  d  Blytli,  for  Thomas 
d  A,  E,  Mace,  Chipping  Norton,  and  Henry  Temple  Bavenor, 
Northleach. 

G.  R.  A. 
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In  re  BAEON  KENSINGTON.  farwell 
EAEL  OF  LONGFOED  v,  BAEON  KENSINGTON.  ^' 

1901 

[1901    K.    581.]  ^ 

Nov.  20,  21. 

Will — Construction — Collective  Devise  of  Beal  Estates — Aggregation  of  Charges 
— Exoneration  of  Personal  Estate — Loche  King^sActs  (Real  Estate  Charges 
Acts),  1854, 1867, 1877  (17  &  18  Vict,  c.  113 ;  30  cfe  31  Vict,  c,  69 ;  40  (fe  41 
Vict.  c.  34). 

Since  Locke  King's  Acts  a  collective  devise  of  lands  of  any  tenure  to  the 
same  set  of  persons  prima  facie  throws  the  aggregate  charges  on  to  the 
aggregate  lands  in  exoneration  of  the  testator's  personal  estate. 

Ratio  decidendi  of  Talhot  v.  Earl  Radnor,  (1834)  3  My.  &  K.  252 ; 
41  E.  R.  64 ;  Fairtlough  v.  Johnstone,  (1865)  16  Jr.  Ch.  Rep.  442 ;  Syer  v. 
Gladstone,  (1885)  30  Ch.  D.  614 ;  In  re  Eotchkys,  (1886)  32  Ch.  D.  408, 
and  Frewen  v.  Law  Life  Assurance  Society,  [1896]  2  Ch.  511,  explained 
and  applied. 

Originating  Summons. 

By  his  will  dated  August  5, 1898,  the  fifth  Baron  Kensington, 
after  appointing  the  plaintiffs  executors  and  trustees  of  his  ^ 
will,  devised  his  freehold  hereditaments  in  London  and 
IMiddlesex  to  the  use  that  his  mother  should  receive  a 
yearly  rent-charge  of  lOOOZ.  a  year,  and  subject  thereto  to 
the  use  of  his  trustees  for  the  term  of  1000  years  for  raising 
portions,  and  subject  thereto  to  the  uses  thereinafter  declared  of 
his  freehold  hereditaments  in  Wales.  And  the  testator  devised 
his  freehold  hereditaments  in  Wales  and  all  other  his  real  estate 
to  the  use  of  his  brother  the  Hon.  Hugh  Edwardes,  now  the 
sixth  Baron  Kensington,  for  life,  with  remainder  to  the  use  of 
his  first  and  other  sons  in  tail  male,  with  remainder  to  the  use 
of  his  brother  the  Hon.  Cecil  Edwardes  for  life,  with  remainder 
to  the  use  of  his  first  and  other  sons  in  tail  male,  with 
remainder  to  the  use  of  his  brother  the  Hon.  George  Hemy 
Edwardes  for  life,  with  remainder  to  the  use  of  his  first  and 
other  sons  in  tail  male,  with  remainder  to  the  use  of  the 
testator's  own  right  heirs.  And  the  testator  bequeathed  all 
his  leasehold  hereditaments  to  his  trustees  upon  trust  to  pay 
the  rents  and  perform  the  covenants  of  the  several  leases,  and 
subject  thereto  to  hold  the  same  upon  such  trusts  as  should 
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FARWELL  correspond  with  the  uses  declared  concerning  his  freehold 
hereditaments  in  Wales,  or  as  near  thereto  as  the  nature  of  the 
premises  would  permit.  And,  after  bequeathing  a  sum  of 
Kensington  20,000Z.  to  his  trustees  upon  trust  for  certain  legatees,  the 
In  re.  testator  bequeathed  his  residuary  personal  estate  to  his  trustees 
LONGFORD  ^po^  trust  to  pay  his  funeral  and  testamentary  expenses  and 
Baron  ^^^^s,  and  the  legacies  bequeathed  by  his  will  or  any  codicil 
Kensington,  thereto,  and  to  stand  possessed  of  the  residue  upon  the  trusts 
which  would  be  applicable  thereto  if  the  same  had  arisen  from 
a  sale  of  his  freehold  hereditaments  in  Wales,  and  so  that  the 
same  should  be  deemed  to  be  impressed  with  a  trust  for  the 
investment  thereof  in  the  purchase  of  freehold  hereditaments. 

The  testator  died  on  June  24,  1900,  seised  of  considerable 
freehold  estates  in  London  and  Wales. 

On  January  12,  1900,  the  testator  had  contracted  to  pur- 
chase the  St.  Bride's  estate  in  Wales  for  60,000Z.,  and  had  paid 
4000Z.  deposit,  leaving  a  vendor's  lien  of  56,000^.  thereon. 
The  executors  completed  the  purchase,  but,  as  the  property 
was  said  to  be  worth  somewhat  less  than  56,000Z.,  the  question 
arose  whether  the  real  estate  must  bear  the  whole  56,000Z. 
under  Locke  King's  Acts  (The  Keal  Estate  Charges  Acts),  or 
whether  the  deficit  on  St.  Bride's  estate  must  be  borne  by  the 
personal  estate. 

The  testator  was  also  entitled  to  a  leasehold  house  in 
Portland  Place,  subject  to  a  mortgage  for  10,000Z.  The  house 
realized  8000Z.,  and  the  question  arose  whether  the  real  estate 
must  bear  the  deficit. 

As  the  personal  estate,  if  liable  to  bear  these  deficits,  would 
be  insufficient  to  pay  the  legacies,  this  summons  was  issued  to 
determine  the  point. 

No  tenants  in  tail  were  yet  in  existence. 

Austen-Cartmelly  for  the  executors  and  trustees. 

JenTiinSi  E.G.,  and  Gurdon,  for  the  legatees.  The  whole 
56,000Z.  is  thrown  on  St.  Bride's  estate  by  Locke  King's  Acts, 
and  therefore  the  devisees  of  that  estate  must  bear  it.  As  it  is 
said  to  be  worth  somewhat  less  than  that  amount,  they  would 
of  course  disclaim  it,  if  it  were  their  only  devise.    But,  as  it  is 
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devised  en  masse  with  the  other  Welsh  freeholds,  they  cannot  farwell 
disclaim  this  onerous  devise  and  accept  the  beneficial  devises. 

They  must  take  the  devises  as  a  w^hole,  although  some  are  of  a  — 

negative  value  :  Green  v.  Britten  (1) ;  Guthrie  v.  Walrond  (2) ;  Kensington 

In  re  Hotchhys  (3) ;  Frewen  v.  Law  Life  Assurance  Society.  (4)  -^w^^- 

The  same  rule  applies  to  the  leasehold  house.  Longford 

Butcher,  K.C.,  and  Ashworth  James,  for  the  first  life  tenant.  ^  ^• 

'  '  Babon 

Apart  from  Locke  King's  Acts,  the  pure  personalty  would  have  Kensington. 
had  to  bear  the  whole  56,000Z.  and  10,000^. 

Locke  King's  Acts  throw  the  burden  primarily  on  the 
incumbered  property,  but  impose  no  personal  liabihty  on  the 
devisees.  A  devise,  therefore,  of  several  estates  in  one  gift  to 
one  set  of  devisees  does  not  consoHdate  the  testator's  mortgages 
against  the  devisees  for  the  benefit  of  the  personal  estate ;  but 
if  there  is  a  deficiency  on  any  estate,  the  personal  estate  must 
bear  it :  Syer  v.  Gladstone.  (5) 

In  Green  v.  Britten  (1)  and  Guthrie  v.  Walrond  (2)  the 
devisees,  taking  other  benefits,  were  not  allowed  to  disclaim 
onerous  leaseholds.  They  therefore  became  personally  liable 
to  pay  the  entire  rent  out  of  their  own  pockets.  In  the 
present  case  the  devisees  do  not  seek  to  disclaim  St.  Bride's 
estate,  but  they  incur  no  personal  liability  in  accepting  it. 
If  the  executors  were  to  realize  their  charge  by  sale  in  the 
open  market,  the  devisees  could  buy  the  estate  at  its  market 
price.  "Where  is  there  any  equity  to  compel  them  to  pay 
more  ?  The  same  result  would  have  happened  if  the  executors 
had  not  completed,  and  the  vendors  had  resold  to  the  devisees 
at  the  market  price.  The  vendors'  remedy  for  the  deficit 
would  have  lain  in  contract  against  the  executors.  What 
right  of  recoupment  would  the  executors  have  had  against  the 
devisees  ? 

In  re  Hotchhys  (3)  was  a  case  as  between  life  tenant  and 
remainderman  of  the  same  two  properties.  It  was  held 
that,  if  it  was  for  the  benefit  of  both  properties  together 
to  repair  the  unincumbered  property,  the  trustees  might  do  it 

(1)  (1872)  42  L.  J.  (Ch.)  187.  (4)  [1896]  2  Ch.  511 ;  65  L.  J.  (Ch.) 

(2)  (1883)  22  Ch.  D.  573.  787 ;  75  L.  T.  17. 

(3)  32  Ch.  D.  408.  (5)  30  Ch.  D.  614. 
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FAEWELL  out  of  both  properties  subject  to  adjustment  as  between 
life  tenant  and  remainderman,  and  there  are  dicta  to  the 
effect  that  a  similar  rule  might  be  applicable  to  the  mortgage 


Kensington,  question  arose. 

In  re.  i ,  Lindley  L.J.  says  (1) :  "  If  "  the  incumbered  property  "  was 
L^NGFOED  ^        which  would  not  pay  the  mortgages  in  full,  I  do 

Bakon  how"  the  unincumbered  property  "could  be  made 

Kensington,  liable  for  the  deficiency,'* 

[Faewell  J.    That  is  only  an  interlocutory  suggestion.] 

Frewen  v.  Laio  Life  Assurance  Society  (2)  decided  that  the 
life  tenant  must  pay  the  interest  out  of  all  the  properties 
without  adjustment.  But  there,  again,  the  question  was 
between  life  tenant  and  remainderman  of  the  same  properties. 

North  J.  says  (3)  :  "  Then  it  is  said  that  it  would  be  absurd 
to  say  that  if  the  English  estates  had  been  divided  among 
different  tenants  for  life  the  contention  now  set  up  by"  the 
remainderman  "  could  prevail.  I  agree.  It  is  just  because 
they  are  not  given  to  different  tenants  for  life,  but  given  to 
one  person  as  a  whole,  that  the  contention  of "  the  life 
tenant's  assignees,  "  it  seems  to  me,  cannot  prevail." 

In  this  case  the  contest  is  between  the  realty,  which  is  given 
to  one  set  of  persons,  and  the  personalty,  which  is  given  to  a 
different  set  of  persons,  and  the  last-mentioned  authorities, 
with  the  exception  of  the  above  passages,  have  no  bearing. 

No  doubt  the  testator  might  have  aggregated  the  chaa:ges  by 
express  words ;  but  the  mere  devise  of  the  estates  in  one  mass 
shews  no  such  intention :  Syer  v.  Gladstone.  (4)  Suppose 
a  testator  has  two  freeholds,  namely,  Blackacre,  unincumbered, 
and  Whiteacre,  mortgaged  by  himself  for  more  than  its  value. 
He  devises  his  freeholds  to  his  heir-at-law,  and  his  personalty 
to  his  statutory  next  of  kin.  Does  this  shew  any  intention 
that  the  deficit  on  Whiteacre  is  to  be  borne  otherwise  ^than  if 
he  had  died  intestate  ?  Again,  unless  a  tenant  in  tail  resettles 
the  leasehold  house  which  vests  in  him  at  his  birth,  it  will 
devolve  in  a  different  line  to  that  of  the  freeholds.    This  is  an 

(1)  32  Ch.  D.  413.  (3)  [1896]  2  Ch.  518. 

(2)  [1896]  2  Ch.  511 ;  65  L.  J.  (Ch.)  (4)  30  Ch.  D.  614. 
787 ;  75  L.  T.  17. 
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additional  reason  for  leaving  it  to  bear  its  own  burden,  even  if  farwell 
it  does  not  make  it  a  separate  gift. 

Bramwell  Davis,  K.C.,  and  Beaumont,  for  the  second  life 
tenant,  adopted  the  same  arguments.  Kensington, 

Phipson  Beale,  E.G.,  and  J,  D.  Bogers,  for  the  portionists.  ^^re. 

JenUns,  K.C.,  who  was  not  called  on  to  reply,  mentioned  l^^^fo^pI 
that  the  Law  Times  report  of  Frewen  v.  Law  Life  Assurance  -^^^^^^ 
Society  (1)  contains  the  following  note :  "  The  reporter  has  Kensington. 
examined  the  papers  in  the  case  of  Syer  v.  Gladstone  (2),  and 
finds  that  no  question  respecting  the  use  of  the  furniture  or 
the  apphcation  of  the  proceeds  of  sale  thereof  was  before 
the  Court." 

Faewell  J.,  after  stating  the  facts,  and  observing  that 
under  Locke  King's  Acts  the  heirs  or  devisees  of  incumbered 
lands  of  any  tenure  were  not  entitled  to  have  the' incumbrances 
discharged  out  of  any  other  estate  of  the  testator  or  intestate, 
but  that  while  the  rights  of  incumbrancers  remained  unaffected, 
yet,  as  between  the  different  persons  claiming  under  the 
testator  or  intestate,  the  incumbered  lands  werejprimarily  liabl§i 
for  the  payment  of  the  incumbrances,  continued: — Now  I 
have,  first  of  all,  to  construe  the  will  to  see  whether  the 
testator  has  in  fact  given  his  real  property  and  his  leasehold 
property  as  one  aggregate  gift,  or  whether  there  are  two  or 
three  different  gifts.  The  rule  of  law  is  well  settled  that 
where  there  are  two  distinct  gifts  to  the  same  person,  one 
being  onerous  and  the  other  beneficial,  the  donee  may  disclaim 
the  onerous  gift  and  take  the  other.  If,  however,  the  onerous 
and  beneficial  property  are  included  in  the  same  gift,  prima 
facie  the  donee  cannot  disclaim  the  onerous  and  accept  the 
beneficial  property,  but  must  take  the  whole  or  none.  First 
of  all,  therefore,  as  a  question  of  construction,  I  have  to 
consider  whether  or  not  there  is  one  gift  of  an  aggregate 
whole.  In  my  opinion,  as  regards  the  property  contracted 
to  be  bought,  there  can  be  no  question  that  it  was  given  in  one 
gift  with  the  other  real  estate.  The  testator  gives  all  his  free- 
hold hereditaments  in  Wales  and  all  other  his  real  estate  to  the 
devisees.    Saint  Bride's  estate  passes  under  that  gift.    It  is 

(1)  [1896]  2  Ch.  511 ;  65  L.  J.  (Ch.)  787 ;  75  L.  T.  17,  21.      (2)  30  Ch.  D.  614. 
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FAEWELL  one  indivisible  gift,  and  there  is  no  ground  for  saying  it  is 
not  a  gift  of  an  aggregate  mass.  Further  than  that,  inasmuch 
as  the  leaseholds  are  given  on  the  same  trusts,  the  gift  is,  so  far 

K^siNGTON  difference  in  the  nature  of  freeholds  and  leaseholds  will 

In  re.  admit,  given  as  one  v^ith  the  freehold  property.  The  division 
]Sngfoed  ^^^^  simply  a  proper  mode  of  conveyancing 

Bakon         carrying  out  one  aggregate  gift  to  the  same  persons  so  far 

Kensington,  as  the  law  will  allow  in  the  manner  usual  among  conveyancers 

and  most  convenient  in  practice.    It  would  be  impossible  for 

me  to  hold  that  the  leasehold  estate  was  a  separate  gift 

within  the  meaning  of  the  rule  I  have  referred  to  without 

holding  that  there  could  never  be  one  indivisible  gift  of  an 

aggregate  property  of  freeholds  and  leaseholds. 

That  answers  the  life  tenants'  argument  that  it  is  conceivable 

that  in  the  future  the  leaseholds  may  devolve  in  a  different  way 

to  that  of  the  freeholds,  because  they  may  vest  in  a  tenant  in 

tail  who  may  possibly  not  resettle  them.    That  is  too  remote  a 

consideration  to  countervail  the  clear  aggregate  gift  which  I 

find  in  this  will. 

Then  is  there  anything  in  the  authorities  that  prevents  me 

from  so  holding?    First  of  all,  it  is  stated  by  Cotton  L.J.  in 

In  re  Hotchhys  (1)  that  it  does  not  depend  on  the  question 

whether  it  is  given  in  one  sentence  or  two  sentences ;  nor  does 

it,  in  my  opinion,  depend  on  the  fact  that  one  property  is 

freehold  and  the  other  leasehold.  I  have  taken  the  opportunity 

of  looking  at  several  cases  since  the  Court  adjourned  yesterday. 

There  is  a  case  of  Talbot  v.  Earl  Badnor,  (2)    It  is  rather 

shortly  reported,  and,  as  the  papers  were  sent  to  Cusack 

Smith  M.R.  during  the  hearing  of  Fairtlough  v.  Johnstone  (3), 

I  take  the  statement  of  the  will  from  the  Irish  report.    By  his 

will,  dated  before  the  Wills  Act,  1837,  the  testator  gave  a 

leasehold  house  with  its  appurtenances  to  his  sister  EHzabeth 

Ackerley,     To  hold  the  same  unto  my  said  sister  EHzabeth 

Ackerley,  her  executors,  administrators  and  assigns,  for  the 

residue  of  my  term  and  interest  therein  at  the  time  of  my 

decease."    He  then  proceeded  to  devise  his  real  estate  to 

trustees  on  various  trusts,  and  the  trustees  were  to  pay  to  his 

(1)  32  Ch.  D.  408.1  (2)  3  My.  &  K.  252;  41  K.  R.  64. 

(3)  16  Ir.  Ch.  Rep.  442,  450.! 
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wife  an  annuity  of  700Z.  a  year.    Then  various  other  annuities  FAR  well 
were  given,  and  among  others  this :   "To  my  said  sister 
Ehzabeth  Ackerley  an  annuity  of  200Z.  for  her  Hfe,  for  her  sole  ^J!^ 
and  separate  use."    Leach  IM.il.  held  that  Elizabeth  Ackerley  g^gygj^-Q^Qy 
could  not  accept  the  annuity  and  refuse  to  accept  the  leasehold,      In  re. 
but  was  bound  to  take  both,  and  he  treated  it  as  one  aggregate  lo'^^qpo^d 
gift.    That  is  a  strong  decision  to  shew  that,  although  the  ^ 
gifts  are  in  two  different  parts  of  the  will,  and  of  such  abso-  KExsiyaxoy. 
lutely  distinct  natures  as  a  leasehold  house  and  an  annuity, 
still  the  rule  will  apply  if,  on  the  true  construction  of  the  will, 
the  Court  determines  that  is  the  intention. 

Now,  in  Fairtlough  v.  Johnstone  (1)  Cusack  Smith  M.K. 
had  a  somewhat  different  question  to  deal  with.  The  testator 
bequeathed  all  debts  which  should  be  due  to  him,  and  all 
chattels  which  should  be  in  his  possession,  and  all  other 
personal  property  to  which  he  should  be  entitled  at  his  decease, 
to  his  wife  absolutely ;  and  then  he  gave  his  real  estate  to  her 
for  life  with  remainder  over  in  fee.  He  appointed  his  wife 
executrix.  She  proved  the  will,  and  went  into  possession  of 
the  real  estate.  The  testator  was  lessee  for  years  of  a  house 
which  he  had  underlet  at  a  rent  lower  than  that  reserved  by 
the  lease.  The  personal  estate  being  insufficient  to  pay  the 
rent,  it  was  held  that  the  wife  was  bound  to  keep  down  the 
rent  of  the  house  out  of  the  rents  of  the  real  estate  in  exonera- 
tion of  the  inheritance.  It  is  true  that  Cusack  Smith  M.K. 
founded  his  decision  on  evidence  of  the  testator's  intention, 
which  he  derived  from  the  fact  that  the  testator  must  have 
known  that  the  leasehold,  which  he  did  not  specifically  mention, 
but  which  he  gave  as  part  of  his  personal  property,  was  insuffi- 
cient to  meet  its  liabilities,  because  he  had  himself  sub-let  it  at 
a  rent  less  than  the  head-rent,  and,  therefore,  he  knew  there 
was  that  liability.  But  he  also  assumes  that  in  Talbot  v.  Earl 
Badnor  (2)  the  testator  knew  that  the  rent  reserved  on  the 
leasehold  house  was  higher  than  could  be  obtained  at  his 
decease.  I  have  examined  the  report  of  the  case,  but  I  am 
unable  to  ascertain  on  what  that  assumption  is  founded.  It  is 
true  it  is  stated  as  a  fact  that  the  rent  reserved  by  the  lease 
(1)  16  Ir.  Ch.  Rep.  442.  (2)  3  My.  &  K.  252  ;  41  E.  R.  04. 
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FAKWELL  was  higher  than  the  house  would  let  for  at  the  testator's  death  ; 

but  that  is  merely  a  statement  to  shew  why  the  question  arose, 
v^v^      and  it  is,  with  all  respect,  absolutely  immaterial  in  considering 

Kensington,        testator's  intention  at  the  date  of  his  will,  which,  being 
In  re.      before  the  Wills  Act,  spoke  from  the  date  of  the  will,  as  to  the 
LONGFORD   property  therein  comprised,  and  not  from  the  death  of  the 

^  ^  ^-       testator.    If  the  fact  was  at  all  material,  it  should  have  been 

Kensington,  shewn  that  the  testator  when  he  made  his  will  knew  that  the 
rent  reserved  by  the  lease  was  higher  than  the  house  would  let 
for  at  his  death.  There  was  no  such  finding,  and,  so  far  as  I 
can  see,  it  was  never  suggested,  and,  with  all  respect,  would 
have  been  irrelevant. 

The  case  most  strongly  relied  upon  on  behalf  of  the  life 
tenants  is  Syer  v.  Gladstone.  (1)  That  case,  when  carefully 
considered,  is  simply  a  decision  on  construction,  Pearson  J. 
coming  to  the  conclusion  that  there  were  two  distinct  gifts, 
and  not  one  aggregate  gift.  I  need  hardly  say  that  one  will 
is  of  very  little  assistance  in  the  construction  of  another ;  but 
I  can  see  the  ground  on  which  Pearson  J.  proceeded.  One 
has  to  bear  in  mind  the  subject-matter  of  the  gift,  and  the  way 
in  which  it  is  expressed.  The  testator  gave  "  his  messuage  or 
dwelling-house,  known  by  the  name  of  Terrace  House,  Kich- 
mond,  and  all  his  household  goods  and  furniture,  plate,  linen, 
china,  articles  of  ornament  and  vertu  (not  being  ornaments  of 
the  person  or  articles  of  jewelry),  books,  prints,  and  other 
household  effects,  which  at  the  time  of  his  decease  should  be 
in,  upon,  or  about  the  same,  to  Eobert  Gladstone  and  Henry 
Parkinson  Sharp  (the  defendants  to  the  suit),  whom  he 
appointed  two  of  his  executors,  to  permit  his  sisters,  Mary 
Bell  and  Maria  Bell  (now  Madame  de  Valdrome),  during  their 
joint  lives,  and  the  survivor  of  them  during  her  life,  to  have 
the  use  and  occupation  of  the  said  messuage  or  dwelling-house 
and  premises,  and  the  said  furniture  and  other  effects  therein, 
or  if  the  same  should  be  let  under  the  provisions  thereinafter 
contained,  to  receive  the  rents  and  profits  thereof,"  and  so  on. 
Pearson  J.  may  have  considered  that,  as  the  testator  was  giving 
a  house  subject  to  a  mortgage,  and  furniture,  which  he  con- 
templated the  beneficiaries  would  probably  enjoy  in  specie,  and 

(1)  30  Ch.  D.  614. 
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which  would  produce  no  income,  he  did  not  intend  that  the 
two  should  be  treated  as  one  aggregate  gift  for  the  purpose  of 
imposing  on  the  furniture  any  liabihty  which  subsisted  in 
respect  of  the  freehold  house.  At  any  rate,  the  only  decision 
was  that  on  construction  the  gift  in  that  case  was  not  one 
aggregate  gift,  but  two  separate  gifts  of  two  separate  items  of 
property.  He  further  held  there  was  no  personal  habihty  on 
the  donees  under  Locke  King's  Acts  to  indemnify  the  personal 
estate  against  the  mortgage  debt  if  the  mortgage  estate  was 
insufficient.  In  the  view  I  take  of  this  will  that  is  not  material, 
because  I  have  an  aggregate  gift.  I  should  have  observed  that 
the  note  in  the  Law  Times  report  of  Frewen  v.  Lata  Life 
Assurance  Society  (1)  bears  out  the  view  I  have  come  to  as  to 
the  true  facts  in  Stjer  v.  Gladstone.  (2) 
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(1)  [1896]  2  Ch.  511 ;  65  L.  J.  (Ch.) 
787  ;  75  L.  T.  17. 

(2)  30  Ch.  D.  614.  By  the 
courtesy  of  Messrs.  Wordsworth, 
Blake  &  Co.,  who  have  given  him 
their  utmost  assistance  in  the  matter, 
the  reporter  is  able  to  furnish  the 
following  supplementary  note  to  the 
report  of  Syer  v.  Gladstone  [1872 
S.  269]. 

The  reconveyance  of  the  10,000Z. 
mortgage  to  the  executors  contained 
no  release  of  the  testator's  personal 
covenant. 

The  executors  having  raised  the 
point  that  the  mortgaged  house  ought 
to  bear  its  own  burden,  the  sisters 
agreed  to  pay  them  4  per  cent,  in- 
terest on  the  lOjOOOZ.  in  lieu  of  the 
"  5  per  cent,  interest  originally  secured 
by  the  mortgage.  They  paid  this 
interest  till  January  1,  1880,  and 
were  willing  to  continue  the  payment, 
amounting  to  2911.  3s.  4c?.,  up  to 
September  29, 1880,  the  date  fixed  for 
completion  of  the  purchase. 

The  plaintiffs,  however,  being  of 
opinion  that  the  sisters  ought  to  pay 
interest  after  that  date,  issued  the 
summons  of  December  15, 1882,  which 


is  accurately  stated  in  the  report. 
The  two  and  half  years'  interest  (less 
tax)  then  amounted  to  about  975?., 
and  the  income  of  the  purchase-money 
was  stated  in  the  summons  to  be  277?. 
The  plaintiffs  asked  for  payment  of 
the  difference,  namely,  698?. 

The  apparent  smallness  of  the 
amount,  277?. — vide  Frewen  v.  Law 
Life  Assurance  Society,  65  L.  J.  (Ch.) 
787,  790— is  susceptible  of  the  fol- 
lowing explanation:  It  appears  from 
the  chief  clerk's  certificate  that  the 
9500?.  purchase-money  was  dealt  with 
as  follows :  950?.  was  paid  into  court 
to  the  credit  of  "  proceeds  of  sale  of 
Terrace  House "  on  November  23, 

1880,  and  invested  in  962?.  Consols. 
The  balance,  8550?.,  with  67?.  interest, 
was  paid  to  the  same  credit  on  July  1, 

1881,  and  invested  in  8490?.  Consols. 
On  December  16,  1881,  294?.  was 

ordered  to  be  paid  tojF.  Piggott  out 
of  the  Consols  and  the  income  thereof 
for  work,  services,  and  disbursements 
in  connection  with  the  property,  and 
on  August  5,  1882,  the  balance  less 
this  294?.  was  carried  over  to  the 
general  credit  pursuant  to  an  order  of 
July  19,  1882. 
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Freicen  v.  Law  Life  Assurance  Society  (1)  is  very  mucli  in 
point,  and  puts  the  matter  on  an  intelligible  basis.  As  lunder- 
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The  summons  was  heard  by  the 
chief  clerk,  and  on  January  25,  1883, 
he  made  the  following  note,  which 
indicates  the  point  discussed  before 
him:  "I  think  that  Miss  Bell  and 
Madame  de  Valdrome,  having  ac- 
cepted the  devise  to  them  for  life  of 
Terrace  House,  took  the  same  subject 
to  the  mortgage  debt  of  10,000Z.  then 
existing  in  their  favour,  but  after- 
wards paid  off  by  the  trustees.  They 
are  liable  to  find  500Z.,  the  amount  of 
difference  between  the  mortgage  debt 
and  the  proceeds  of  sale,  and  to  pay, 
according  to  arrangement,  interest  at 
4:1.  per  cent,  on  10,000?.  to  the  date 
fixed  for  completion  of  purchase,  to- 
gether with  interest  at  the  like  rate 
on  500Z.  from  that  date  to  the  day  of 
payment  into  court.  On  considera- 
tion, I  think  the  ladies  are  only  liable 
to  find  4:1.  per  cent,  on  500?.  during 
their  lives  and  life  of  survivor,  but  not 
the  capital  sum." 

The  matter  then  rested  in  abeyance 
until  the  summons  and  farther  con- 
sideration came  on  together  in  July, 
1885. 

The  chief  clerk's  certificate,  dated 
April  5,  and  filed  April  25,  1885,  set 
out  all  the  facts  as  to  the  sale  of  the 
house  and  furniture,  including  orders 
of  September  22,  1880,  and  March  20, 
1882,  for  the  payment  of  the  income 
of  the  proceeds  of  sale  of  the  furniture 
to  the  sisters  for  life  or  until  further 
order. 

Mr.  Buckley  indorsed  his  brief  on 
the  summons  as  follows  :  "  Pearson  J. 
13th  July,  1885.  Dismiss  the  sum- 
mons. Costs  in  the  action.  One 
order  as  indorsed  on  brief  on  further 
consideration." 

By  the  order  on  further  considera- 
tion (Pearson  J.,  July  13,  1885, 
B.    2770;    Mr.    Ward,  Kegistrar, 


Fo.  166),  after  referring  to  the  sum- 
mons, the  Court  (inter  alia)  declared 
that  the  sisters  were  entitled  during 
their  joint  lives,  and  the  survivor 
during  her  life,  to  the  income  of  the 
moneys  that  had  arisen  from  the  sale 
of  the  furniture  then  represented  by 
2244?.  Consols,  standing  to  the  credit 
"Proceeds  of  Sale  of  Terrace  House 
Furniture,"  and  ordered  the  sisters  to 
pay  to  the  general  credit  the  sum 
of  291?.  3s.  4c?.,  being  4  per  cent,  in- 
terest on  the  10,000?.  mortgage  (less 
income  tax)  from  January  1, 1880,  to 
September  29,  1880,  when  the  mort- 
gaged property  was  sold. 

The  case  was  originally  reported  on 
the  assumption  that  Pearson  J.  had 
decided,  not  that  there  were  separate 
gifts  of  the  house  and  furniture,  but 
that  the  aggregation  rule  did  not 
apply  to  cases  where  the  burden  im- 
posed no  personal  liability  on  the 
donee,  and  the  head-note  framed  on 
this  view  passed  at  the  time  without 
criticism  from  the  judge  or  the  emi- 
nent counsel  engaged.  It  is  almost 
inconceivable  that  this  can  have  been 
the  case  if,  as  stated  in  the  Law 
Times,  no  question  respecting  the 
application  of  the  proceeds  of  sale  of 
the  furnitm-e  was  before  the  Court. 

Subsequent  authorities  have  nega- 
tived this  view  of  the  decision  by 
pointing  out  that  Pearson  J.  really 
treated  the  gifts  as  separate,  and 
merely  decided  that  Locke  King's 
Acts  imposed  no  personal  liability  on 
the  donee  of  the  onerous  property. 
The  latter  view  is  strengthened  by 
the  present  decision.  As,  however, 
the  former  view  is  still  occasionally 
urged  at  the  bar,  this  note  is  ap- 
pended.— G.  E.  A. 

(1)  [1896]  2  Ch.  511 ;  65  L.  J.  (Ch.) 
787;  75  L.  T.  17. 
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stand  it,  it  comes  to  this.    If  a  man  ciiooses  to  give  divers  items  farwell 
of  property  as  one  aggregate  gift,  the  net! beneficial  interest 
which  he  gives  to  the  donee,  reckoned  in  pounds,  shillings, 


1901 


and  pence,  is  the  net  amount  of  the  profits  to  be  received  kensIngton 
after  discharging  the  outgoings  ;  in  other  words,  an  account  of  -^^ 
outgoings  and  receipts  being  taken,  the  ultimate  benefit  actually  i^t-GFORD 
given  as  the  result  of  an  aggregate  gift  is  the  net  balance.  That  b^^on 
seems  to  me  to  be  the  true  meaning  of  saying  that  when  there  Kensington. 
is  a  gift  of  an  aggregate  the  donee  cannot  refuse  a  portion  of  it 
and  take  the  rest.  He  is  not  given  the  property  item  by  item, 
but  he  is  given  the  net  result  of  the  whole.  That  really  dis- 
poses of  the  life  tenants'  argument  on  Locke  King's  Acts.  I 
need  not  consider  the  question  whether  there  is  a  personal 
liability,  because  it  does  not  arise.  There  is  enough  given  in 
the  aggregate  to  more  than  counterbalance  the  incumbrances 
which  are  to  be  set  over  against  the  benefits  contained  in  that 
aggregate.  The  testator  makes  one  gift  of  free  property  and 
property  subject  to  a  lien,  which  lien  falls  on  the  latter  property 
under  Locke  King's  Acts.  It  is  immaterial  from  this  point  of 
view  to  consider  whether  the  amount  of  the  lien  exceeds  the 
value  of  that  property.  The  testator  has  chosen  to  give  the 
property  subject  to  that  burden,  and  the  donees  taking  it 
cannot  refuse  to  bear  the  burden  whatever  it  may  be.  They 
fortunately  receive  at  the  same  moment  real  property  more 
than  sufficient  to  counterbalance  the  excess  of  the  burden,  and, 
therefore,  get  an  ultimate  benefit.  Otherwise  they  would 
disclaim  the  whole  gift,  and  there  would  be  an  end  of  it ;  but 
if  they  are  given  a  benefit,  they  must  take  that  benefit  with 
the  burden  which  the  testator  has  imposed.  The  same  obser- 
vation applies  to  the  leasehold  house  which  was  mortgaged. 
That  leasehold  house  was  given  subject  to  the  mortgage,  and 
the  donees  must  take  it  subject  to  the  mortgage,  and  that  must 
be  brought  into  the  account  as  the  proper  way  of  ascertain- 
ing the  real  ultimate  benefit  given  to  the  donees  in  the  one 
aggregate  gift. 


Solicitors :  Fladgate  d  Co.  ;  Gadsden  dc  Treherne. 
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In  re  HUXTABLE. 
HUXTABLE  v.  CEAWFUED. 

[1901    H.  2089.] 

Will — Charitable  Legacy — General  or  limited  CJiaritaUe  Purposes—- 
Admissibility  of  Evidence — Besidue, 

A  testatrix  by  her  will  bequeathed  4000Z.  to  A.  "for  the  charitable 
purposes  agreed  upon  between  us  "  : — 

Held,  that  on  the  face  of  the  will  there  was  a  gift,  not  for  general,  but 
for  limited  charitable  purposes,  and  that  evidence  was  admissible  to  shew 
what  those  purposes  were. 

In  re  Fleetwood,  (1880)  15  Ch.  D.  594,  followed. 

Held  also,  on  the  evidence,  that  there  was  a  good  charitable  bequest  of 
the  income  of  the  fund  during  the  life  of  A.,  and  that  on  his  death  the 
corpus  would  fall  into  the  residue  of  the  estate. 

Commissioners  of  Charitable  Donations  and  Bequests  v.  Cotter,  (1841) 
1  D.  &  War.  501,  discussed. 

This  was  an  originating  summons  by  the  executors  of  the 
will  of  Susannah  M.  Huxtable  to  determine  the  question 
whether  the  legacy  of  4000Z.  given  by  the  will  to  the  defendant 
Crawfurd,  or  any  and  what  part  thereof,  was  so  given  to  him 
beneficially,  or  on  any  and  what  charitable  or  other  trusts,  or 
whether  the  same  or  any  part  thereof  had  failed. 

The  said  testatrix  died  in  March,  1901,  having  by  her  will 
dated  August  7,  1899,  bequeathed  the  sum  of  4000^.  to  the 
defendant  Crawfurd  "  for  the  charitable  purposes  agreed  upon 
between  us." 

It  appeared  from  the  evidence  that  the  testatrix  and  the 
defendant  Crawfurd  had  been  on  terms  of  intimate  friendship 
for  many  years,  and  that  about  the  year  1891  she  verbally 
informed  him  of  her  intention  to  leave  him  a  sum  of  4000Z., 
the  income  of  which  he  was,  in  the  exercise  of  his  discretion, 
to  apply  during  his  life  for  the  relief  of  sick  and  necessitous 
persons  being  members  of  the  Church  of  England,  and  also 
towards  the  support  of  charities  connected  with  the  Church  of 
England,  and  that  he  was  to  dispose  of  the  principal  after  his 
death  as  his  own  property ;  that  on  subsequent  occasions  she 
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had  declined  to  give  him  more  specific  directions  about  the  farwell 
income,  stating  that  she  was  unwilling  to  fetter  his  discretion 
in  the  matter;  and  that  at  no  time  had  she  indicated  any 
intention  that  the  principal  of  the  fund  should  be  applied  for  ^^jj^^^^' 
charitable  purposes.  Huxtable 


Errington,  for  the  executors. 

Ashworth  James,  for  the  defendant  Crawfurd.  The  legatee 
does  not  now  claim  any  beneficial  interest  in  the  corpus  of  the 
fund.  Assuming  there  is  a  good  charitable  gift  of  the  income, 
it  is  submitted  that  the  Court  will  not  interfere  with  his 
discretion  in  the  application  of  the  income  for  the  purposes 
agreed  upon. 

B,  J.  Far  Jeer,  for  the  Attorney-General.  The  will  was  made 
years  after  the  conversations  with  the  defendant  Crawfurd. 
On  the  face  of  the  will  there  is  a  good  bequest  of  the  whole 
4000Z.  for  charitable  purposes,  and  evidence  is  not  admissible 
to  limit  the  general  charitable  intent  expressed  in  the  gift. 
The  case  falls  within  the  principle  of  Commissioners  of  Charif- 
able  Donations  and  Bequests  v.  Cotter  (1)  ;  In  re  Wliite.  (2) 
The  authorities  are  summarised  in  Tyssen  on  Charitable 
Bequests,  ch.  xix.  There  must  be  a  scheme  for  the  whole  fund. 

Butcher,  K.G.,  and  Christopher  James,  for  the  residuary 
legatees.  The  case  of  Commissioners  of  Charitable  Donations 
and  Bequests  v.  Cotter  (1)  is  distinguishable.  There,  there 
was  a  general  charitable  intent.  No  definite  instructions  were 
given.  Here,  there  is  a  limited  charitable  intent.  The  gift 
is  only  "  for  the  purposes  agreed  upon,"  and  evidence  is 
admissible  to  shew  what  was  agreed  upon  :  In  re  Fleetivood  (3) ; 
In  re  Bandell  (4) ;  Theobald  on  Wills,  4th  ed.  pp.  64-5.  It  is 
not  a  case  like  In  re  Boyes  (5),  where  the  intentions  of  the 
testatrix  were  not  communicated  during  her  life  to  the  legatee. 
This  is  really  the  case  of  a  latent  trust.  When  once  it  is 
established  that  the  legatee  is  a  trustee,  evidence  is  admissible 
to  shew  what  the  trusts  are.    Here  there  is  a  limited  and 

(1)  1  D.  &  War.  501.  (3)  15  Ch.  D.  594,  606. 

(2)  [1893]  2  Ch.  41.  (4)  (1888)  38  Ch.  D.  213. 

(5)  (1884)  26  Ch.  D.  531. 
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FARWELL  definite  trust  of  the  income  of  the  fund  during  the  life  of  the 
trustee,  to  which  the  Court  will  give  effect.  After  his  death 
the  corpus  of  the  fund  will  go  to  the  residuary  legatees.  [In 
the  Goods  of  Marchant  (1)  was  also  referred  to.] 
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Faewell  J.  This  is  a  case  of  some  little  difficulty.  The 
gift  is,  To  my  friend  the  Kev.  Charles  Hubert  Payne  Craw- 
furd  I  leave  the  sum  of  4000^.  sterling  for  the  charitable  pur- 
poses agreed  upon  between  us."  An  affidavit  has  been  put  in 
by  Mr.  Crawfurd  in  which  he  states  that  the  charitable  purposes 
agreed  upon  were  purposes  which  would  end  with  his  own 
lifetime.  He  does  not  himself  now  claim  any  beneficial  interest 
in  the  fund,  although  he  states  that  the  intention  was  that, 
subject  to  his  applying  the  income  of  the  fund  to  charitable 
purposes  during  his  lifetime,  he  was  to  have  the  corpus.  That 
is  not  claimed  for  him  now  at  the  bar.  "  Mr.  Parker,  for  the 
Attorney-General,  says  there  is  a  general  charitable  trust 
shewn,  and  that  I  ought  not  to  regard  the  evidence,  but  should 
direct  a  scheme  for  the  whole  4000Z.  I  do  not  think  I  can  do 
that.  I  quite  agree  that  the  evidence  would  not  be  admissible 
if  it  were  to  contradict  the  will — that  is  to  say,  supposing  the 
affidavit  had  been  that  the  lady  was  under  a  misapprehension, 
and  she  never  agreed  to  any  charitable  purposes  at  all  with  him, 
that  would  be  contradicting  the  will,  and  I  do  not  think  it  would 
be  admissible  here.  But  here  on  the  face  of  the  will  we  have, 
not  a  general  charitable  purpose,  but  a  limited  charitable  pur- 
pose, namely,  for  that  actually  agreed  upon ;  and  I  do  not  see 
that  there  is  any  contradiction  of  the  will  in  saying  that  "  the 
charitable  purpose  agreed  upon  "  exhausted  the  whole  income 
of  the  fund,  but  lasted  only  for  a  limited  time  and  did  not  go 
on  for  ever.  I  should  have  had  some  little  doubt  as  to  the 
admissibility  of  the  evidence,  if  it  had  not  been  for  the  decision 
of  Hall  V.-C.  in  In  re  Fleetivood.  (2)  That  is  a  decision 
more  than  twenty  years  old,  and  I  certainly  feel  bound  to 
follow  it.  If  Mr.  Parker  had  objected  in  form  to  my  admitting 
the  evidence,  I  should  have  overruled  the  objection  on  the 
authority  of  that  case.     The  case  he  chiefly  relied  upon 

(1)  [1893]  P.  254.  (2)  15  Ch.  D.  594. 
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was  Commissioners  of  Charitable  Donations  and  Bequests  v.  FARWELii 
Cotter.  (1)     There,  this  particular  question   did  not  arise, 
because,  the  gift  being  to  two  reverend  gentlemen  "  to  be  by 
them  applied  to  charitable  purposes  according  to  my  instruc-  '^^jj'^g,^^' 
tions  deposited  with  the  Eev.  Andrew  O'Connell,"  it  appeared  huxtable 
that  no  written  instructions  had  been  deposited  with  Mr.  crawfurd. 

Andrew  O'Connell ;  but  his  testimony  was,  "  I  had  instructions   

given  to  me,  but  they  were  verbal,  and  general  for  charitable 
purposes,  and  with  this  proviso  only,  that  the  money  was  to  be 
exclusively  applied  for  charitable  purposes."  Then  says  the 
Lord  Chancellor  (2)  :  "  Here  is  an  intention  expressed  con- 
sistent with  the  will :  whether  the  Statute  of  Frauds  may  or 
not  interfere  with  it,  I  do  not  think  myself  called  upon  to  say, 
as  I  can  decide  without  reference  to  the  statute."  If  I  may 
respectfully  say  so,  I  entirely  agree.  There  was  on  the  face  of 
the  will  a  general  charitable  intent,  and  so  far  as  the  parole 
evidence  went  it  was  exactly  in  accordance  with  that,  and  there 
was  no  difficulty  at  all.  Here  there  is  not  on  the  face  of  the 
will  a  general  charitable  intent,  but  a  limited  charitable  intent, 
namely,  to  the  extent  agreed  upon.  It  seems  to  me  I  must 
admit  the  evidence  on  the  authority  of  In  re  Fleetwood  (3)  to 
shew  what  the  parties  agreed  upon.  That  being  so,  the  scheme 
will  be  limited  to  dealing  with  the  income  of  the  fund  during 
the  lifetime  of  Mr.  Crawfurd.  But  the  purposes  agreed  upon 
seem  to  be  sufficiently  good  purposes ;  and  if  the  Attorney- 
General  is  satisfied,  there  need  not  be  a  scheme.  But  there 
will  be  liberty  for  him  to  apply  for  a  scheme. 

Solicitors  for  executors  :  Bridges  y  Saw  tell  d  Co, 
Solicitors  for  defendant  Crawfurd  :  Waltons,  Johnson,  Buhh 
d  Co. 

Solicitors  for  defendant  residuary  legatees :    Ckitton  <f 
Joh7ison. 

Solicitor  for  Attorney- General :  The  Solicitor  to  the  Treasury. 

(1)  1  D.  «&  War.  501.  (2)  1  D.  &  War.  508. 

;   (3)  15  Ch.  D.  594. 
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[1901    F.  135.] 


Intestacy — Administration — Death  of  Universal  Legatee  and  Sole  Executrix 
hefore  Testator  —  Advancements  to  Children  —  Hotchpot  —  Statute  of 
Distributions,  1671  (22  &  23  Car,  2,  c.  10),  s.  5. 

The  provisions  of  s.  5  of  the  Statute  of  Distributions,  directing  advance- 
ments by  the  intestate  in  his  lifetime  by  portions  to  his  children  to  be 
brought  into  account,  apply  to  an  intestacy  occasioned  by  a  testamentary 
instrument  becoming  wholly  inoperative  by  the  death  of  the  universal 
legatee  and  executrix  in  the  lifetime  of  the  testator,  as  well  as  to  a  case  of 
actual  intestacy  occasioned  by  the  non-existence  of  any  testamentary 
instrument. 

Earte  v.  Meredith,  (1884)  13  L.  E.  Ir.  341,  followed. 

Adjouened  Summons. 

The  only  question  raised  on  this  application  was  whether  the 
hotchpot  provisions  of  s.  5  of  the  Statute  of  Distributions 
appHed  to  an  intestacy  occasioned  by  a  wholly  inoperative  will, 
or  must  be  confined  to  cases  of  actual  intestacy. 

K.  "W.  Ford,  who  died  in  September,  1900,  by  his  will  of 
May,  1848,  devised  and  bequeathed  the  whole  of  his  real  and 
personal  estate  to  his  wife  absolutely,  and  appointed  her  sole 
executrix.  The  wife  died  in  1892.  Letters  of  administration 
with  the  will  annexed  had  been  granted  to  the  testator's  two 
eldest  sons.  A  summons  for  the  administration  of  the  testator's 
real  and  personal  estate  had  been  taken  out  upon  which  the 
usual  administration  order  had  been  made.  There  were  seven 
children,  to  some  of  whom  advances  were  alleged  to  have 
been  made  by  their  father,  the  testator,  during  his  lifetime, 
and  the  master  accordingly  suggested  that  a  summons  to  the 
following  effect  should  be  issued :  "  Whether  or  not  an  inquiry 
should  be  added  to  the  order  for  administration  of  the  testator's 
estate,  directing  an  account  of  what  advances  (if  any)  have 
been  made  to  each  or  any  of  the  next  of  kin  of  the  testator 
during  his  lifetime."  This  summons  was  adjourned  into  Court 
and  now  came  on  for  argument. 
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H.  Terrell,  E.G.,  and  J.  G.  Wood,  for  the  plaintiffs.  The 
provisions  of  s.  5  of  the  Statute  of  Distributions,  directing 
advancements  to  children  by  the  intestate  in  his  lifetime  by 
way  of  portions  to  be  brought  into  account,  only  apply  to  cases 
of  absolute  intestacy,  and  do  not  apply  to  a  case  like  the 
present,  where  there  is  a  will,  although  that  will  is  inoperative : 
Vachell  v.  Jeffereys  (1)  ;  Wheeler  v.  Sheer  (2)  ;  Cowper  v. 
Scott  (3) ;  Wilkinson  v.  Athinso7i.  (4)  The  Court  will  not  allow 
a  trust  to  fail  by  reason  of  the  death  of  the  trustee ;  so  in  the 
present  case  the  fact  that  the  executor  also  predeceased  the 
testator  makes  no  difference ;  the  administrator  with  the  will 
annexed  is  a  trustee  for  the  next  of  kin,  who  take  as  if  the 
residue  had  been  actually  given  to  them  :  Walton  v.  Walton,  (5) 
In  the  present  case,  therefore,  there  is  a  complete  will,  and  the 
dictum  in  Walton  v.  Walton  (5)  covers  the  present  case. 
Stewart  v.  Stewart  (6),  so  far  as  it  deals  with  the  present 
question,  is  only  a  dictum,  and  Harte  v.  Meredith  (7)  is 
inconsistent  with  the  earlier  authorities,  and  is  not  binding  on 
this  Court. 

[Williams  v.  ArMe  (8)  was  also  referred  to.] 

Asthury,  K,C.,  and  Gatey,  for  the  defendants,  the  adminis- 
trators with  the  will  annexed.  In  all  cases  of  intestacy  the 
Statute  of  Distributions  has  to  be  resorted  to  in  order  to 
ascertain  who  are  entitled,  and  the  shares  ;  and  in  ascertaining 
the  shares  of  children,  provision  is  made  for  advancements 
made  by  the  intestate  in  his  lifetime  to  his  children  by  way  of 
portions,  and  these  advancements  have  to  be  accounted  for  to 
make  the  shares  of  the  children  equal.  Where  the  statute 
applies,  it  applies  in  its  entirety.  The  dictum  in  WaUo7i  v. 
Walton  (9)  was  not  approved  of  by  Jessel  M.E.  in  Steivart  v. 
Stewart  (6),  and  Harte  v.  Meredith  (7)  is  a  decision  on  this  very 
point,  and  is  in  favour  of  this  contention  that  the  statute 
applies  in  its  entirety  whether  the  intestacy  arises  from  an 
inoperative  will,  or  from  the  entire  absence  of  any  testamentary 


(1)  (1701)  Prec.  Cli.  170. 

(2)  (1730)  Mos.  289  (288  and  301 
Fol.  Ed.). 

(3)  (1731)  3  P.  Wms.  119. 

(4)  (1823)  T.  &  E.  255. 


(5)  (1807)  14  Yes.  818,  324. 

(6)  (1880)  15  Ch.  D.  539. 

(7)  13  L.  K.  Ir.  341. 

(8)  (1875)  L.  R.  7  H.  L.  C06,  615. 

(9)  14  Yes.  324. 
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J. 
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stated  in  Edwards  v.  Freeman,  (1) 

1901 


Ford, 
In  re. 


[Williams  on  Executors,  9th  ed.  vol.  ii.  p.  1370,  was  also 
referred  to.] 

Ford  Ingpen,  K,C.,  and  Brodie  Cooper,  for  a  daughter  who  had 
Ford.  heen  advanced,  adopted  this  argument,  and  contended  that 

  the  inquiry  asked  for  by  the  summons  ought  to  be  directed. 

E,  Terrell,  E.G.,  in  reply. 


Buckley  J.,  after  shortly  stating  the  facts,  continued : — The 
question  I  have  to  determine  is  whether,  for  the  purposes  of 
s.  5  of  the  Statute  of  Distributions,  this  testator  has  died 
testate  or  intestate.  I  should  have  thought  the  answer  that 
would  immediately  have  occurred  to  any  one  would  be,  that 
inasmuch  as  he  executed  a  testamentary  instrument  which 
became  altogether  inoperative  by  the  death  of  the  beneficial 
devisee  and  legatee  and  executrix  in  his  lifetime,  he  died 
intestate.    I  am  told  that  is  not  so,  but  that  he  died  testate. 

Several  cases  have  been  referred  to,  and  I  will  just  summarise 
in  the  first  instance  those  cases,  and  what  appears  to  be  their 
result.  In  all  of  them  (except  in  an  Irish  case  to  which  I  will 
refer)  there  was  the  appointment  of  an  executor,  who  survived 
the  testator  and  proved  the  will.  There  was,  therefore,  no 
intestacy  as  regards  the  legal  interest  in  the  testator's  per- 
sonalty. In  all  of  them  there  was  a  disposition  of  some  part 
of  the  testator's  estate  beneficially,  and  there  was  only  an 
intestacy  as  to  one-seventh,  or  one-fourth,  or  some  part  of  the 
estate.  The  statement  of  these  facts  shews  that  this  case 
differs  from  those ;  but  now  let  me  pass  on  to  see  what  is  the 
principle  upon  which  those  cases  were  decided.  They  dis- 
criminate between  a  total  intestacy  and  a  partial  intestacy. 
Inasmuch  as  in  every  case  there  was  no  intestacy  at  all  as 
regards  the  legal  estate,  it  appears  to  me  that  discrimination 
must  be  between  total  intestacy  and  partial  intestacy  as  regards 
beneficial  interest. 

In  the  first  of  those  cases,  Vachell  v.  Jeffereys  (2),  there  were 
executors  who  proved,  and  there  was  a  beneficial  disposition 

(1)  (1727)  2  p.  Wms.  435.  (2)  Prec.  Ch.  170. 
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of  some  part  of  the  estate.    The  question  was  whether  the  buckle Y 

advancement  clauses  of  the  Statute  of  Distributions  appHed  or 

not,  and  the  third  question  and  resolution  of  the  Court  was 

this :  Whether  the  married  daughter's  portion  should  be  ^^^^ 

brought  into  hotchpot ;  and  it  was  decreed  that  it  should  not,  ford 

but  she  could  have  her  share  with  the  rest,  and  the  difference  ^^^^ 

as  to  bringing  into  hotchpot  was  said  to  be  between  persons   

dying  wholly  intestate  and  dying  intestate  quoad  a  surplus.  It 
seems  to  me  obvious  that  must  mean,  dying  intestate  as  to  the 
beneficial  interest  wholly,  or  dying  intestate  as  to  a  surplus  of 
the  beneficial  interest,  because  there  was  no  intestacy  as  to  the 
legal  interest. 

In  Wheeler  v.  Sheer  (1)  there  was  again  a  beneficial  disposi- 
tion of  some  part  of  the  estate,  and  there  was  a  surviving 
executor.  The  question  there  was  whether  the  custom  of 
York  was  excluded  by  the  testator  having  disposed  of  his 
estate,  and  what  was  held  was  (2)  :  "  Here  are  executors,  and 
the  residue  of  the  personal  estate  is  devised  to  them,  so  this 
case  is  within  the  express  words  of  the  statute  " — that  is,  the 
statute  4  &  5  "Will.  &  Mary,  c.  2,  which  gives  the  testator  power 
of  disposition — "  Then  the  question  is,  for  whom  the  executors 
are  to  be  trustees,  not  for  those  who  are  to  take  by  the  custom, 
by  the  very  letter  of  the  statute  " — that  is,  the  statute  of 
Will.  &  Mary — "  but  for  those  who  are  entitled  by  the  general 
law,  and  the  testator  devised  the  residue,  to  put  it  out  of  the 
custom,  so  the  distribution  must  be  made  to  the  next  of  kin 
of  Sir  George  Wheeler."  I  take  out  of  its  date  another  case, 
because  it  is  in  pari  materia  with  that  I  have  just  referred  to — 
that  is,  Wilkinson  v.  Atkinson  (3),  which  is  a  decision  of 
Sir  Thomas  Plumer.  There  was  a  surviving  executor,  and 
a  beneficial  disposition  of  three-fourths,  but  a  lapse  as  to 
one-fourth. 

The  next  case  is  Goivper  v.  Scott  (4),  a  decision  of  Sir  Joseph 
Jekyll.  There  six-sevenths  were  disposed  of,  and  there  was 
intestacy  as  to  one-seventh,  and  a  surviving  executor.  There 
again,  therefore,  the  case  was  not  like  this  case. 

There  is  no  case,  as  far  as  I  know,  other  than  the  Irish  case, 

(1)  Mos.  288.  (3)  T.  &  R.  255. 

(2)  Ibid.  302  (Fol.  Ed.).  (4)  3  P.  Wins.  119. 
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BUCKLEY  in  which  there  has  been  a  decision  upon  either  a  total  intestacy 
as  regards  the  beneficial  interest,  or  that  with  something  more 

1901  . 

— namely,  an  intestacy  as  to  the  appointment  of  an  executor, 
re.'      None  of  these  cases  go  to  that.    The  authorities  do  not  seem 
FoED     to  me  to  cover  this  case. 

^Q^jj  Then  what  is  put  in  argument  is  this  :  It  is  said  this  man's 
will  was  not  wholly  inoperative,  it  must  be  read  as  if  he  had 
bequeathed  to  X.  Y.,  and  had  appointed  him  executor  as  trustee 
for  A.  B.,  and  in  case  A.  B.  dies  in  the  testator's  lifetime,  then 
for  the  testator's  next  of  kin ;  that  I  must  insert  in  the  will 
a  trust  for  the  next  of  kin  (which  is  the  expression  com- 
monly used),  meaning  the  persons  entitled  under  the  Statute 
of  Distributions,  and  that,  therefore,  there  was  an  operative 
will.  Suppose  I  am  to  read  it  in  that  way,  what  would  be  the 
result?  Let  us  suppose  that  X.  Y.  survived,  and  that  there 
is,  therefore,  a  valid  appointment  of  executor,  it  seems  to  me 
that  the  statute  of  William  then  comes  into  operation  (11  Geo.  4 
&  1  Will.  4,  c.  40),  and  then  I  must  take  it  that  the  executors 
are  to  be  deemed  to  be  trustees  for  the  person  or  persons, 
if  any,  who  would  be  entitled  to  the  estate  under  the  Statute 
of  Distributions  in  respect  of  any  residue  not  expressly  dis- 
posed of.  Now,  who  would  those  persons  be  ?  They  would  be 
certain  persons  to  be  ascertained  from  the  Statute  of  Distribu- 
tions— that  is  to  say,  the  widow  and  the  children.  It  is  not 
denied  that,  as  between  those  persons,  the  distribution  will 
not  be  equal,  but  that  I  must  have  regard  to  the  fact  that 
the  Statute  of  Distributions  gives  the  widow  a  third  and  the 
children  two-thirds  amongst  them.  But  then  it  is  said, 
although  I  must  do  that  much  with  the  Statute  of  Distribu- 
tions, I  must  disregard  the  provisions  of  the  statute  as  to 
taking  into  account  advances  which  were  made  to  children. 
Is  that  right  ?  I  confess  I  have  a  great  difficulty  in  seeing 
how,  if  you  are  to  apply  the  statute  at  all,  you  can  do 
so  and  not  give  to  a  child  that  which  the  statute  gives  it — 
namely,  an  equal  share,  or  such  sum  as,  with  an  advance  made 
in  the  testator's  lifetime,  will  make  up  a  share  equal  to  the 
other  children's. 

In  Stewart  v.  Stewart  (1)  the  late  Sir  George  Jessel  dealt 
(1)  15  Ch.  D.  539. 
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with  that  question,  and  commented  upon  a  dictum— for  it  is  but  BUCKLEY 
a  dictum— of  Sir  William  Grant  in  a  case  of  Walton  v.  Walton.  (1) 
In  Walton  v.  Walton  (1)  the  facts  were  these:  Upon  the 
marriage  of  the  testator's  daughter  certain  marriage  articles 
had  been  prepared.  It  does  not  appear  by  the  report  what  took  foed 
place  upon  that,  whether  they  were  simply  locked  up  in  the  ^omK 
testator's  desk  and  never  handed  to  anybody,  or  whether  the 
marriage  took  place  upon  the  faith  of  them.  Having  regard  to 
the  decision  at  which  Sir  WilHam  Grant  arrived,  it  was  not 
necessary  to  decide  what  were  the  facts  as  to  that.  The 
testator,  when  he  came  to  make  his  will,  wrote  at  the  foot  of  a 
copy  of  the  articles  a  memorandum  by  which  he  confirmed  those 
proposals,  and  then,  in  consideration  of  his  daughter's  marriage 
vnth  Mr.  Eichard  Marnell  (who  was  the  husband),  the  testator 
ordered  and  directed  that  all  his  property  and  effects  "  should 
be  vested  in  Eichard  Marnell,  preferable  to  any  executor  or 
administrator,  upon  and  after  my  decease  for  all  and  every  the 
purposes  in  my  said  agreement  expressed  or  intended."  The 
question  was  argued  whether  under  that,  Eichard  Marnell,  after 
having  given  effect  to  the  1700Z.,  which  was  the  obligation  of 
the  testator  under  the  articles,  took  the  residue  in  trust  for  the 
next  of  kin  or  beneficially,  and  Sir  William  Grant  held  that 
he  took  beneficially.    The  question  as  to  the  advancement 
therefore  did  not  arise ;  but,  after  having  so  decided,  Sir 
William  Grant  went  on  to  say  this  (2)  :  "  This  executor 
therefore  has  made  out  his  right  to  the  residue.    My  opinion 
upon  this  point  puts  an  end  to  the  question  upon  Mrs. 
Marnell's  advancement :  but  I  will  just  say,  that  I  conceive 
the  provision  in  the  Statute  of  Distributions  applies  only  to  the 
case  of  actual  intestacy ;  and,  where  there  is  an  executor,  and 
consequently  a  complete  will,  though  the  executor  may  be 
declared  a  trustee  for  the  next  of  kin,  they  take,  as  if  the  residue 
had  been  actually  given  to  them.  Therefore  the  child,  advanced 
by  her  father  in  his  life,  could  not  be  called  on  to  bring  her 
share  into  hotchpot."    For  the  purposes  of  that  dictum  I 
must  take  it  that  the  learned  judge  is  making  the  assumption 
that  the  child  had  been  advanced  by  the  father  in  his  lifetime. 
That  dictum  does  not  necessarily  go  beyond  the  case  where 
(1)  14  Ves.  318.  (2)  14  Yes.  323. 
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mean  the  appointment  of  an  executor  who  survives  the  testator), 
v-v^      and  does  not  therefore  necessarily  apply  to  this  case.  How- 
Jw  re!  commenting  upon  that,  Sir  George  Jessel  in  Stewart  v. 

Ford  Stewart  (1),  after  reading  Sir  "William  Grant's  words,  says  this  : 
Ford.  Then  he  goes  on  to  say  something  about  the  advances  in  the 
lifetime,  which  I  think  has  no  application,  because  the  law  is 
different  from  what  it  was  supposed  to  be  in  his  time ;  which 
was  that  advancement  did  not  apply  to  a  share  of  residue.  It 
is  not  quite  accurate  to  say  the  executor  is  a  trustee  for  the 
next  of  kin,  because  it  never  was  so  in  Courts  of  Equity ;  he 
was  always  a  trustee  for  the  persons  entitled  under  the  Statute 
of  Distributions,  and  though  Sir  William  Grant  uses  the  words 

*  next  of  kin,'  that  is  what  he  means.  It  is  a  little  inaccurate, 
but  it  sufficiently  expresses  what  the  law  was.  I  do  not  like  to 
impute  inaccuracy  to  Sir  William  Grant  without  some  autho- 
rity, but  I  find  authority  in  the  language  of  the  statute."  And 
then  the  Master  of  the  Eolls  read  the  words  of  the  statute  of 
11  Geo.  4  &  1  Will.  4,  c.  40,  and  goes  on  to  say  :  The  statute 
by  its  recital  shews  two  things  :  First  of  all,  that  the  trust  is  for 
the  persons  entitled  under  the  Statute  of  Distributions ;  and, 
secondly,  that  the  executors  were  held  to  be  trustees  for  them. 
Trustees,  perhaps,  by  implication ;  but,  as  Sir  William  Grant 
says,  the  effect  of  the  implication  was  identically  the  same  as 
if  the  testator  had  said,  *  I  bequeath  the  residue  of  my  personal 
estate  to  my  trustees  upon  trust  for  the  person  or  persons  (if 
any)  who  would  be  entitled  to  such  estate  under  the  Statute  of 
Distributions  if  I  had  died  intestate.'   Now  what  do  the  words 

*  if  I  had  died  intestate  '  import  ?  Not  merely  the  persons  but 
the  shares.  It  has  been  held  over  and  over  again  that  where  you 
refer  to  intestacy  coupled  w^ith  a  reference  to  the  statute  you 
mean  not  only  that  the  persons  take  under  the  statute,  but  that 
they  take  the  same  shares  as  they  would  have  taken  under  the 
statute  ;  and,  consequently,  again  referring  to  the  recital  I  have 
read,  I  find  the  law  of  the  Courts  of  Equity  was  exactly  the 
same  as  if  the  testator  had  bequeathed  the  residue  of  his  per- 
sonal estate  to  his  executors  upon  trust  for  the  persons  who 
would  be  entitled  to  such  estate  under  the  Statute  of  Distri- 

(1)  15  Ch.  D.  at  p.  543. 
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butions,  and  in  the  same  shares  as  they  would  have  taken  under  Buckley 
that  statute." 


1901 


Even  if,  therefore,  I  were  entitled  to  treat  this  case  as  if  it 
were  one  of  a  trust  imposed  upon  the  conscience  of  a  trustee  ^j^  fe. 
who  died  in  the  lifetime  of  the  testator — in  which  case,  of  ford 
course,  the  trust  would  not  fail  of  taking  effect,  in  accordance  youd. 
with  a  well-known  principle  that  a  trust  will  not  fail  by  the 
death  of  the  trustee — the  trust  would  be  for  the  persons 
entitled  under  and  upon  the  principle  of  the  Statute  of  Dis- 
tributions. When  you  look  at  the  Statute  of  Distributions 
you  will  find  that  it  applies  to  the  case  where  the  Ordinary, 
<or  the  other  person  who  by  the  Act  is  enabled  to  make 
■distribution  of  the  estate  is  deaHng  with  the  estate — that  is 
to  say,  it  is  dealing  with  cases  where  a  person  other  than 
the  executor  is  the  person  to  divide.  It  appears  to  me  that 
is  exactly  the  case  here.  There  is  no  executor  here,  the 
testator  having  appointed  a  person  who  could  not  be  his 
executor,  because  that  person  died  in  his  lifetime.  Then 
administration  is  taken  cum  testamento  annexo.  That  can 
make  no  difference.  In  this  case  the  will  has  no  effect,  and 
distribution  is  made  by  the  administrator.  The  5th  section  of 
the  statute,  it  appears  to  me,  takes  effect,  and  the  man  has  for 
€l11  purposes  died  intestate.  I  should  therefore,  unassisted  by 
the  decision  I  am  just  going  to  mention,  have  arrived  at  the 
conclusion  that  the  statute  applied,  and  that  the  advancement 
words  of  the  Statute  of  Distributions  ought  to  have  their  effect. 
But,  in  point  of  fact,  the  exact  point  has  been  decided  in  Ireland 
in  a  case  of  Harte  v.  Meredith  (1),  and,  although  that  is  of 
course  an  Irish  case  and  the  decision  is  not  binding  upon  me,  I 
should  have  hesitated  long  to  differ  from  a  decision  upon  the 
exact  point.  I  do  not,  however,  find  any  reason  at  all  to  differ ; 
and,  for  the  reason  I  have  given,  I  arrive  at  the  same  conclusion 
and  follow  the  decision  in  that  case.  The  inquiry  asked  for  by 
this  summons  should  therefore,  in  my  opinion,  be  directed. 

Solicitors :  Ford  <&  Co,  ;  Rowcliffes,  Bawle  d  Co,  ;  Carr, 
Scotty  Smith  d  Gorringe. 

(1)  13  L.  K.  Ir.  341. 
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BUCKLEY  BENNETT  v.  STONE. 

J. 

1901  [1899    B.  2648.] 

Nov.  12,  13.  Vendor  and  Purchaser — Conditions  of  Sale — Interest  on  Purchase-money — 
Wilful  Default — Dispute  as  to  Wording  of  Conveyance — Specific  Perform- 
ance Order  for  Account  of  Bents  and  Profits — Vendor  in  Occupation  of" 
Land  Sold — Occupation  Bent — Farming  Losses. 

By  an  agreement  for  tlie  sale  of  real  estate  it  was  provided  tliat  if  from 
any  cause  whatever  o-ther  than  wilful  default  on  the  part  of  the  vendors 
the  purchase  was  not  completed  on  January  2,  1899,  the  purchase-money 
should  bear  interest  at  5  per  cent.  A  dispute  arose  about  the  wording  of 
the  conveyance,  and  the  purchase  was  not  completed  on  the  day  fixed 
the  purchaser  brought  an  action  for  specific  performance,  and  Buckley  J. 
held  that  the  vendors  had  been  wrong  in  the  dispute  and  gave  judgment 
for  specific  performance  with  costs.  The  master  by  his  certificate  found 
that  interest  was  payable  on  the  purchase-money,  and  the  purchaser 
took  out  a  summons  to  vary  the  certificate  by  disallowing  the  interest, 
on  the  ground  that  the  delay  had  been  caused  by  the  wilful  default  of 
the  vendors : — 

Held,  that  there  had  been  no  wilful  default  on  the  part  of  the  vendors,^ 
and  that  the  delay  had  not  been  caused  by  the  dispute  about  the  form  of 
the  conveyance. 

The  definition  of  wilful  default  given  in  In  re  Young  and  Harston's: 
Contract,  (1885)  31  Ch.  D.  168,  has  only  been  modified  to  the  extent  that 
in  In  re  London  Corporation  and  Tuhhs'  Contract,  [1894]  2  Ch.  524,  it  was. 
held  that  cases  of  honest  mistake  did  not  constitute  wilful  default.  No 
distinction  has  been  drawn  for  this  purpose  between  mistakes  of  title  and 
mistakes  of  conveyance. 

After  the  commencement  of  the  action  one  of  the  farms  agreed  to  be 
sold  fell  vacant.  The  vendors  did  not  let  it,  but  occupied  it  themselves^ 
paid  the  valuation  of  the  outgoing  tenant,  and  farmed  the  land  : — • 

Held,  that  under  the  account  of  rents  and  profits  directed  by  the  order 
for  specific  performance  (which  was  not  on  the  footing  of  wilful  default) 
I  the  vendors  must  be  charged  with  rents  and  profits,  and  the  proceeds  of 
sale  of  crops  actually  received,  but  not  with  an  occupation  rent ;  that  they 
were  entitled  to  be  allowed  what  they  had  paid  for  the  valuation  and  the? 
expenses  of  realizing  the  crops,  but  not  for  the  losses  incurred  in  farming. 


Adjouened  Summons. 

By  an  agreement  of  September  26,  1898,  the  defendants 
agreed  to  sell  to  the  plaintiff  at  the  price  of  75,000^.  the  Stone- 
leigh  estate,  near  Epsom;  and  by  clause  2  1000/.  was  to  h& 
paid  as  deposit,  the  purchase  was  to  be  completed  on  January  2,, 
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1899,  "and  the  purchaser  paying  his  purchase-money  at  the  BUCKLEY 
date  aforesaid  shall  as  from  that  day  be  let  into  possession  or 
into  receipt  of  the  rents  and  profits,  and  up  to  that  day  all 
rents,  rates,  taxes,  and  outgoings  shall  (if  necessary)  be  appor- 
tioned, and  if  from  any  cause  whatever  other  than  wilful  default  Stone. 
on  the  part  of  the  vendors  the  completion  of  the  purchase  is 
delayed  beyond  the  before-mentioned  day,  and  this  assignment 
shall  not  be  cancelled  and  the  deposit  forfeited  by  the  vendors 
under  the  last  clause  hereof,  the  purchase-money  shall  bear 
interest  at  the  rate  of  51.  per  cent,  per  annum  from  that  day 
to  the  day  of  actual  payment  thereof." 

The  deposit  of  lOOOZ.  was  paid,  but  the  purchase  was  not 
completed  on  January  2,  1899,  and  in  fact  the  purchase  had 
not  yet  been  completed  or  the  balance  of  the  purchase-money 
paid.  The  draft  conveyance  furnished  by  the  purchaser  con- 
tained words  assuring  to  him  the  benefit  of  covenants  which 
had  been  entered  into  by  one  William  Cunliffe  with  the  vendors 
to  do  certain  things  with  respect  to  the  land. 

The  proviso  inserted  by  the  purchaser  was  as  follows : 
"  Together  with  the  full  benefit  of  the  covenants  on  the  part 
of  the  said  William  Cunliffe  with  the  said  Edward  Mulready 
Stone  and  Frederick  William  Stone  contained  in  the  said  inden- 
ture of  the  29th  day  of  August,  1898."  The  defendants 
admitted  that  he  was  entitled  by  the  agreement  to  the  benefit 
of  the  covenants,  but  they  substituted  for  the  purchaser's 
words  the  following :  "  but  with  the  benefit  of  the  covenants 
on  the  part  of  the  said  William  Cunliffe  with  the  said  Edward 
Mulready  Stone  and  Frederick  William  Stone  contained  in  the 
said  indenture  of  the  29th  day  of  August,  1898.  (So  far  as  the 
said  Edward  Mulready  Stone  and  Frederick  William  Stone  are 
now  in  law  or  in  equity  entitled  to  assign  the  benefit  of  such 
covenants  without  thereby  warranting  that  such  covenants  are 
now  enforceable  by  the  assigns  of  the  said  Edward  Mulready 
Stone  and  Frederick  WilHam  Stone.)"  .The  purchaser  objected 
to  the  alteration,  and  on  June  22,  1899,  commenced  an  action 
for  specific  performance. 

Buckley  J.  on  February  2,  1900,  held  that  the  vendors  were 
wrong  in  insisting  on  their  addition,  and  made  an  order  for 

Q  2  1 


228 


CHANCEKY  DIVISION. 


[19021 


BUCKLEY  specific  performance  of  the  contract.  The  order  as  drawn  up 
went  on  to  direct  that  interest  (if  any)  should  be  computed  on 
the  balance  of  the  purchase-money  from  January  2, 1899,  when 
Bennett  same  ought  to  have  been  paid  according  to  the  terms  of 

Stone.  the  agreement;  and  that  the  following  accounts  should  be 
taken,  namely :  "1.  An  account  of  the  rents  and  profits  of  the 
said  hereditaments  received  by  the  defendant's,  or  by  any  other 
person  or  persons  by  the  order  or  for  the  use  of  the  defendants 
since  the  2nd  day  of  January,  1899.  And  it  is  ordered  that  what 
shall  be  coming  on  the  said  account  of  rents  and  profits  be 
deducted  from  the  amount  of  the  purchase-money  and  interest 
when  so  computed  as  aforesaid."  The  vendors  were  also 
ordered  to  execute  a  conveyance  and  pay  the  costs  of  the 
action. 

By  his  certificate,  made  on  June  13,  1901,  the  master  found 
that  there  was  due  to  the  defendants  by  the  plaintiff  74,000Z., 
the  balance  of  the  purchase-money,  and  8661Z.  125.  6cZ.  for 
interest  thereon  at  5  per  cent,  per  annum  from  January  2, 1899. 
He  also  found  that  the  defendants  had  received  rents  and  profits 
of  the  estate  since  that  date  776Z.  18s.,  and  that  they  had  paid, 
or  were  entitled  to  be  allowed  on  account  thereof,  sums  to  the 
amount  of  1797Z.  6s.  lOd.,  leaving  a  balance  due  to  them  of 
1020Z.  8s.  lOd, 

The  1797Z.  6s.  lOd.  was  made  up  in  this  way.  The  tenant 
of  one  of  the  farms  agreed  to  be  sold  by  the  defendants  to  the 
plaintiff  gave  notice  to  quit  at  Michaelmas,  1899.  The  defend- 
ants, after  informing  the  plaintiff  of  this,  did  not  attempt  to 
get  a  tenant  for  the  farm,  but  took  possession  of  it  and  worked 
it  themselves.  In  order  to  do  this  they  had  to  pay  to  the  out- 
going tenant  a  valuation  of  469Z.  lis.  9cZ.,  and  purchase  horses, 
stock,  and  agricultural  implements.  The  1797Z.  6s.  lOd. 
included  the  amount  thus  spent,  and  also  a  considerable  sum 
representing  the  loss  they  had  incurred  up  to  the  date  of  the 
certificate  in  working  the  farm. 

The  defendants  had  received  rent  in  respect  of  other  farms 
included  in  the  purchase,  and  had  sold  crops  off  the  farm  which 
they  occupied. 

The  plaintiff  took  out  a  summons  to  vary  the  certificate, 
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(1.)  by  disallowing  the  8661/.  12s,  6d.  for  interest,  and  that  it  BUCKLEY 
might  be  declared  that  no  interest  was  due  to  the  defendants  ; 

1901 

(2.)  by  disallowing  the  469?.  lis.  9cZ.,  with  a  direction  that  the 
disallowance  was  to  be  without  prejudice  to  his  claim  against  ^^^^^^t 
the  defendants  for  not  recovering  damages  from  the  outgoing  Stone. 
tenant  for  dilapidations ;  and  by  disallowing  all  payments 
relating  to  farming  the  land  and  purchase  of  stock  and  agricul- 
tural implements ;  (3.)  that,  if  interest  were  allowed,  (i.)  the 
payments  relating  to  farming  and  purchase  of  stock  and  agri- 
cultural implements  might  be  disallowed,  and  the  defendants 
charged  with  an  occupation  rent  for  the  land  they  had  farmed, 
and  accounts  and  inquiries  for  this  purpose ;  (ii.)  an  inquiry 
what  deterioration  (if  any)  had  taken  place  in  the  premises  ; 
and  a  declaration  that  the  plaintiff  was  entitled  to  set  off 
against  the  interest  the  amounts  thus  found  due  by  the 
defendants  under  (i.)  and  (ii.). 

H.  Terrell,  K,C.,  and  Sheldon,  for  the  summons.  The  delay 
has  been  caused  by  the  wilful  default  of  the  vendors,  and  the 
purchaser  is  not  liable  to  pay  interest.  It  has  been  held  in  the 
action  that  they  were  wrong  in  insisting  on  the  insertion  of 
the  restrictive  words,  specific  performance  was  ordered,  and 
they  were  directed  to  pay  the  costs.  It  is  true  that  the  ques- 
tion of  wilful  default  was  left  open ;  but  the  judgment  shews 
that  the  vendors  had  not  given  to  the  purchaser  everything  to 
which  he  was  entitled.  The  delay  was  caused  by  their  refusal 
to  execute  a  proper  conveyance,  and  they  ought  not  to  be 
allowed  to  take  advantage  of  that  delay  to  charge  us  with 
interest.  The  definition  of  wilful  default  given  by  Bowen  L.J. 
in  In  re  Young  and  Harston's  Contract  (1)  has  been  modified 
in  In  re  London  Corporation  and  Tithhs'  Contract  (2)  by  the 
statement  that  it  did  not  apply  to  cases  of  honest  mistake  or 
oversight,  and  that  such  cases  did  not  constitute  wilful  default ; 
but  the  authorities  cannot  be  reconciled  on  that  ground.  The 
true  principle  upon  which  they  have  been  decided  is  that  there 
is  a  distinction  between  mistakes  of  title  and  mistakes  of  con- 
veyance.   The  Court  has  always  refused  to  treat  mistakes  of 

(1)  31  Ch.  D.  168.  (2)  [1894]  2  Ch.  524. 
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BUCKLEY  title  as  wilful  default.  Honest  mistake  is  a  sufficient  defence 
where  it  is  a  mistake  of  title,  but  not  where  it  is  a  mistake  of 
conveyance.  In  In  re  Hetling  and  Merton's  Contract  (1)  there 
was  an  honest  mistake ;  but  it  was  a  mistake  of  conveyance, 
Stone.  and  was  held  to  be  wilful  default.  That  was  also  the  case  in 
In  re  Wilsons  and  Stevens'  Contract.  (2)  On  the  other  hand, 
in  In  re  London  Corporation  and  Tuhhs'  Contract  (8),  North  v. 
Perciv^l  (4),  and  In  re  Woods  and  Lewis'  Contract  (5),  the 
mistake  was  a  mistake  of  title,  and  was  held  not  to  be  wilful 
default.  The  vendors  in  this  case  have  made  a  mistake  of 
conveyance,  and  that  is  wilful  default.  It  is  a  default  because 
they  refused  to  give  the  purchaser  what  he  was  entitled  to ; 
and  it  was  wilful  because  they  were  free  agents  and  knew 
what  they  were  doing,  and  chose  to  act  in  this  way.  It 
is  not  reasonable  to  suppose  that  the  purchaser  intended  to 
make  himself  liable  to  pay  interest  for  so  long  a  time  to  an 
amount  greater  than  the  rents  of  the  property :  Be  Visnie  v. 
De  Visme  (6),  which  was  not  overruled  on  this  point  in  Bherwin 
V.  ShaJcspear.  (7)  Therefore,  there  was  wilful  default  on  the 
part  of  the  vendors,  and  the  evidence  shews  that  it  was  the 
cause  of  the  delay. 

The  other  point  arises  on  the  certificate.  The  master  was 
wrong  in  allowing  to  the  vendors  all  the  expenses  and  losses 
incurred  by  them  in  taking  possession  of  and  farming  part  of 
the  land  agreed  to  be  sold.  The  vendors  ought  to  have 
endeavoured  to  get  a  fresh  tenant  for  the  farm  ;  but  they  made 
no  attempt  to  do  so,  and  the  amount  they  paid  for  the  valuation 
should  not  be  allowed :  Phillips  v.  Silvester  (8) ;  Earl  of 
Egmont  v.  Smith.  (9)  The  order  was  the  common  order  for  an 
account  of  rents  and  profits,  and  under  that  they  are  chargeable 
with  rents  and  profits  actually  received  by  them,  and  with  an 
occupation  rent  for  the  farm  of  which  they  took  possession  : 
Metropolitan  By,  Co.  v.  Defries.  (10) 

(1)  [1893]  3  Ch.  269.  (6)  (1849)  1  Mac.  &  G.  336,  347. 

(2)  [1894]  3  Ch.  546.  (7)  (1854)  5  D.  M.  &  G.  517. 

(3)  [1894]  2  Ch.  524.  (8)  (1872)  L.  R.  8  Ch.  173. 

(4)  [1898]  2  Ch.  128.  (9)  (1877)  6  Ch.  D.  469. 

(5)  [1898]  1  Ch.  433 ;  [1898]  2  Ch.  (10)  (1877)  2  Q.  B.  D.  189. 
211. 
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[Buckley  J.    You  cannot  ask  for  that  under  an  order  which  Buckley 

is  not  made  on  the  footing  of  wilful  default.]  ^^^^^ 

'  At  all  events,  they  cannot  be  allowed  the  losses  incurred  in 

•  •  •  T  Bennett 

'Carrying  on  the  farming  business.      Profits  "  in  the  order  do 

not  include  profits  of  a  business  carried  on  on  the  land.    If  the  ^^tone. 

purchaser  had  known  what  the  vendors  were  going  to  do  he 

would  have  asked  for  an  account  on  the  footing  of  wilful 

"default ;  but,  as  it  is,  the  decree  does  not  affect  what  has  taken 

|)lace  since  it  was  made. 

Asthury,  K.C.,  and  Jbunham,  for  the  vendors.  The  insertion 
of  the  restrictive  words  was  an  honest  mistake,  and  cannot  be 
treated  as  wilful  default.  In  order  to  constitute  wilful  default 
there  must  be  an  intention  to  make  default.  There  must 
be  an  intention  to  do  the  act,  and  also  an  intention  to  make 
■default.  That  is  shewn  by  the  remarks  of  Bramwell  L.J.  on 
misconduct  in  Lewis  v.  Great  Western  By.  Co.  (1)  When 
the  vendors  inserted  the  words  they  did  not  intend  to  delay 
completion  ;  the  evidence  shews  that  they  were  pressing  the 
purchaser  to  complete.  Delay  was  not  the  necessary  con- 
sequence of  their  action. 

[They  were  stopped  on  these  points.] 

The  master  was  right  in  making  the  allowances  in  the 
vendors'  favour  on  the  accounts.  It  was  impossible  to  procure 
a  tenant  of  the  vacant  farm.  Owing  to  the  contract  for  sale 
an  incoming  tenant  could  have  obtained  no  such  fixity  of 
tenure  as  would  have  induced  him  to  pay  the  valuation  of 
the  outgoing  tenant.  There  is  no  direction  in  the  order  that 
accounts  are  to  be  taken  on  the  footing  of  wilful  default ;  so 
the  vendors  were  not  bound  to  let  the  farm :  they  were  only 
iDOund  to  keep  the  land  in  cultivation.  For  the  same  reason 
they  cannot  be  charged  with  an  occupation  rent.  No  doubt 
they  must  account  for  the  rents  of  the  rest  of  the  property 
which  they  have  received,  and  the  value  of  the  crops  they 
have  sold ;  but  they  are  entitled  to  all  expenses  as  just 
^allowances,  and  the  result  of  the  account  taken  in  that  way 
lis  that  there  is  more  to  be  allowed  to  them  than  paid  by  them. 
If  the  farming  business  had  been  i  carried  on  at  a  profit,  the 
(1)  (1877)  3  Q.  B.  D.  195,  206. 
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purchaser  would  have  taken  that  profit  as  "  rents  and  profits  " 
of  the  land. 

H.  Terrell,  K,C.,  in  reply. 

Buckley  J.  stated  the  facts,  and  continued : — The  first 
question  in  this  case  is,  therefore,  whether,  when  a  vendor  is 
wrong  as  to  some  words  to  be  contained  in  the  conveyance^ 
that  is  a  wilful  default  for  the  purpose  of  such  a  clause  as  this. 

The  authorities  as  to  what  is  wilful  default  in  such  a  clause 
as  this  are  very  numerous.  The  parties  have  been  content  to 
rely  on  authorities  of  a  recent  date,  and  they  have  cited  to  me 
some  half  a  dozen  cases  of  which  Li  re  Young  and  Harston's 
Contract  (1)  is  the  first.  In  that  case  Bowen  L.J.  used  words 
which  have  always  been  referred  to  and  cited  since  as  to 
what,  in  such  a  contract  as  this,  is  the  meaning,  first,  of  the 
word  "  wilful "  ;  and,  secondly,  of  the  word  "  default."  Those 
words  stand  wholly  untouched,  so  far  as  I  can  see  by  any  sub- 
sequent decision,  except  that  they  are  modified  by  the  language 
which  the  Court  of  Appeal  used  in  the  case  of  In  re  London 
Corporation  and  Tubbs'  Contract  (2),  where  Lindley  L.J., 
after  referring  to  what  Bramwell  L.J.  had  said  in  Lewis  v. 
Great  Western  By.  Co.  (3),  and  what  Bowen  L.J.  had  said 
in  In  re  Young  and  Harston's  Contract  (1),  goes  on  to  say 
that  Lord  Bram well's  words  are,  in  his  opinion,  "  quite  con- 
sistent with  Lord  Bowen's  observations  in  In  re  Young  and 
Harston's  Contract  (1),  if  it  be  borne  in  mind  that  Lord  Bowen 
presupposed  knowledge  of  what  was  done,  and  intention  to  do 
it,  and  was  not  addressing  himself  to  a  case  of  an  honest 
mistake  or  oversight,"  I  think,  after  that  expression  in 
Lindley  L.J.'s  judgment,  Lord  Bowen's  words  in  In  re  Young 
and  Harston's  Contract  (1)  are  to  be  read  as  modified,  if  there 
be  any  modification  in  it,  in  that  sense  that  Lord  Bowen  was  not 
addressing  himself  to  an  honest  mistake  or  oversight ;  and  if 
there  be  an  honest  mistake  or  oversight,  that  will  not  be  a 
wilful  default. 

The  result  of  the  authorities,  I  think,  is  this :  that  by 

(1)  31  Ch.  D.  1G8.  (2)  [1894]  2  Ch.  524. 

(3)  3  Q.  B.  D.  195,  206. 
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the  word  "  wilful  "  is  meant  that  the  vendor,  being  a  free  buckle Y 
agent  and  in  a  position  to  do  either  one  of  two  acts,  chooses 
to  do  the  one  and  not  to  do  the  other;  and  that  "default" 
includes  the  case  where  the  vendor,  owing  to  the  purchaser  ^^iwett 
the  duty  to  act  reasonably  in  all  matters  relating  to  completion,  Stonil. 
does  an  act  in  breach  of  that  duty.  The  vendor  owes  to  the 
purchaser,  among  other  things,  the  duty  of  acquainting  himself 
with  all  the  material  facts,  and  it  will  be  a  breach  of  his  duty 
if,  knowing  the  facts,  he  elects  to  do  an  act  which  is  not 
reasonable,  or  if  he  neglects  to  acquaint  himself  with  the 
facts,  and,  consequently,  does  an  act  which  is  not  reasonable. 
It  is  not  necessary  to  shew  intentional  delay  or  wilful  obstruc- 
tion ;  but  it  is  necessary  to  shew  that  the  vendor  has  committed 
an  act  of  default.  This  is  not  satisfied  by  shewing  that  by 
mistake  or  oversight  he  has  done  something  which  he  ought 
not,  or  has  omitted  to  do  something  which  he  ought  to  have 
done.  Lord  Bramwell,  in  the  words  to  which  I  have  referred 
in  Lewis  v.  Great  Western  By,  Co.  (1),  was' dealing  with  the 
words  "  wilful  misconduct,"  and  not  wilful  default " ;  and, 
therefore,  what  he  says  is  only  applicable  by  way  of  analogy. 
His  words  are  these :  "  *  Wilful  misconduct '  means  misconduct 
to  which  the  will  is  a  party,  something  opposed  to  accident  or 
neghgence ;  the  misconduct,  not  the  conduct,  must  be  wilful." 
If  I  may  venture  to  appropriate  that  language  to  myself  with 
a  variation,  I  should  say  that  "  wilful  default "  means  that,  not 
the  act,  but  the  default  must  be  wilful.  You  must  predicate 
of  the  act  that  it  is  a  particular  class  of  act.  It  is  not  enough 
to  shew  that  the  act  is  wilful;  what  you  must  shew  is  that 
the  default  is  wilful,  which  means  that  you  must  predicate  that 
the  act  is  one  of  a  particular  kind. 

Now,  of  the  half  a  dozen  cases  which  have  been  cited,  in 
three  of  them  it  was  held  that  there  was  not,  and  in  three  that 
there  was,  an  act  of  wilful  default.  It  was  held  in  Li  re 
Young  and  Harston's  Contract  (2)  that  it  was  wilful  default  for 
a  vendor  to  go  abroad  two  days  before  the  date  fixed  for  com- 
pletion, with  the  result  that  he  could  not  execute  the  convey- 
ance because  he  was  not  there  to  execute  it.  It  was  held  in 
(1)  3  Q.  B.  D.  195,  206.  (2)  31  Ch.  D.  168. 
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attorney  enabling  somebody  else  to  sign  his  name  for  him, 
which  was  not  in  point  of  fact  sufficient  for  the  purpose,  had 
aSroNE.  been  guilty  of  wilful  default ;  and  it  was  held  in  In  re  Wilsons 
and  Stevens'  Contract  (2)  that  a  vendor  who  did  not  obtain 
admittances  to  certain  copyholds,  so  as  to  be  in  a  position  to 
complete  at  the  date  of  completion,  was  guilty  of  wilful  default. 
Contrasted  with  those  cases  are  these :  In  re  London  Corpora- 
tion and  Tuhbs'  Contract  (3),  where  the  mistake  was  that  the 
vendor  erroneously  described  his  title  to  some  part  of  the  pre- 
mises; In  re  Woods  and  Lewis'  Contract  (4),  which  was  a 
case  of  an  unknown  defect  of  title;  and,  lastly,  North  v. 
JPercival  (5),  where  the  question  between  the  parties  was 
whether  the  contract  included  thirty-six  acres  or  forty-two 
acres.  The  purchaser  insisted  that  it  was  thirty-six  acres 
only;  the  vendor  said  he  must  take  the  forty-two  acres  or 
nothing.  The  purchaser  was  held  entitled  to  specific  per- 
formance— the  purchaser  succeeded,  but  it  was  held  that  the 
vendor's  repudiation  of  the  contract  by  resisting  the  claim  to 
specific  performance  did  not  constitute  such  wilful  default  as 
to  disentitle  him  to  interest. 

Now,  looking  at  those  several  decisions,  in  each  case  where 
it  was  held  to  be  wilful  default  the  vendor  was  doing  an  act 
which  was  not  a  reasonable  act,  having  regard  to  his  duty  to 
he  ready  to  complete.  The  man  ought  not  to  have  gone 
abroad ;  the  man  ought  not  to  have  neglected  to  look  at  his 
power  of  attorney  to  see  if  it  was  good  enough  or  not ;  the 
jnan  ought  not  to  have  neglected  to  get  the  copyhold  admit- 
tances ;  it  was  his  duty  to  have  prepared  himself  to  complete, 
and  he  had  not  done  so.  On  the  other  cases  it  has  been 
argued  before  me,  as  to  two  of  them  at  any  rate,  that  they 
were  cases  in  which  the  vendor  had  made  a  mistake  in  his 
title,  and  that  the  Courts  are  lenient  to  people  who  make  a 
mistake  in  title,  because  it  is  not  easy  to  know  whether  you 

(1)  [1893]  3  Ch.  269.  (4)  [1898]  1  Ch.  433 ;  [1898]  2  Ch. 

(2)  [1894]  3  Ch.  546.  211. 

.(3)  [1894]  2  Ch.  524.  (5)  [1898]  2  Ch.  128. 
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liave  a  good  title  or  not,  and  that  it  was  upon  that  ground  buckley 
■that  the  vendor  succeeded.    I  cannot  find  that  that  was  the 

ground  of  the  decision.    It  seems  to  me  that  in  In  re  London   

Corporation  and  Tubbs'  Contract  (1)  the  Court  did  not  put  ^^^^'^'^'^ 
it  upon  the  ground  that  the  mistake  was  a  mistake  of  title,  Stone. 
but  upon  the  ground  that  the  vendor  had  been  the  victim  or 
-liad  been  guilty  of  an  honest  mistake  or  oversight.  The 
ground  of  the  decision  was  that  he  had  honestly  made  a 
mistake,  not  that  he  had  made  a  mistake  as  to  title. 
Xiindley  L.J.'s  judgment  upon  that  seems  to  me  plain.  If  he 
was  going  to  rest  his  judgment  upon  the  ground  of  a  mistake 
•of  title  that  ground  would  have  been  sufficient  to  support  the 
whole  decision;  and  what  was  the  reason  of  his  qualifying 
Xiord  Bowen's  words  in  In  re  Young  and  Harston's  Co7i- 
iract  (2),  by  saying  they  did  not  refer  to  oversight,  if  he  was 
going  to  decide  on  another  ground  ? 

It  seems  to  me  that  what  I  have  to  look  to  is  this  :  whether 
these  vendors  in  this  case  have  made  an  honest  mistake.  Now, 
during  the  argument  I  asked  this  question  once  or  twice  with- 
out receiving  any  answer  which  was  in  the  plaintiff's  favour : 
Is  there  any  case  to  be  found  in  the  books  in  which  a  question 
lias  arisen  between  vendor  and  purchaser  as  to  the  form  or 
language  or  contents  of  the  conveyance  in  which  ultimately 
on  the  litigation  of  the  question  it  turned  out  that  the  purchaser 
was  right  and  the  vendor  was  wrong,  and  that  was  held  to 
constitute  wilful  default  ?  There  is  no  such  case  to  be  found. 
Such  a  question  must  have  arisen  over  and  over  again,  and,  if 
such  a  proposition  could  be  maintained,  I  should  have  expected 
to  find  an  authority  to  that  effect.  The  particular  matter  here 
is  simply  this.  The  agreement  having  been  executed  in 
September,  1898,  the  vendors  had  been  pressing  the  plaintiff 
repeatedly  from  that  time  onwards  to  complete,  and  he  did  not 
complete.  I  think  he  could  not  complete  because  he  had  not 
got  the  money.  The  conveyance  had  been  exchanged  on  May  23, 
1899,  and  had  been  approved  of  on  behalf  of  both  parties.  It 
came  back  on  June  22  in  a  form  which,  as  I  held  at  the  trial, 
the  vendors  had  wrongly  insisted  on.  On  the  same  day, 
(1)  [1894]  2  Ch.  524.  (2)  31  Ch.  D.  168. 
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BUCKLEY  June  22,  the  plaintiff  issued  his  writ  in  this  action.   The  result 
was  that  he  got  specific  performance,  and  he  got  his  costs, 
]^  •    because,  in  my  view,  the  party  in  the  wrong  must  pay  the  costs 
Bennett    whether  the  Vendors  were  honestly  or  not  in  the  wrong  they. 
Stone.     had  Occasioned  the  costs,  and  they  must  pay  them.  But 
when  you  come  to  the  question  of  wilful  default  it  is  a  different 
one  altogether.    It  seems  to  me  that  these  vendors  thought 
the  proper  way  to  carry  into  effect  this  agreement  of  Sep- 
tember 26,  1898,  was  to  put  those  words  in ;  but  I  think  that 
was  not  wilful  default  within  the  meaning  of  the  contract. 

That  is  not  the  only  ground  upon  which  I  decide  this  case. 
It  is  quite  plain  after  In  re  London  Corporation  and  Tuhbs* 
Contract  (1)  that  what  I  have  to  look  to  in  the  case  is  not 
necessarily  solely,  was  there  wilful  default,  but  was  the  wilful 
default  the  causa  causans  of  the  delay;  because  the  Court 
there,  although  they  differed,  Kay  L.J.  dissenting  as  to  what 
was  wilful  default,  were  all  of  opinion  that  if  there  had  been 
wilful  default  the  delay  was  not  attributable  to  that  cause. 

I  need  not  go  in  detail  into  the  facts.  I  am  satisfied  that 
from  1898  until  June  22, 1899,  the  vendors  had  been  repeatedly 
pressing  the  purchaser  to  complete  his  contract.  He  had  not  got 
the  money  to  do  so  and  was  seeking  to  get  it  here  and  there, 
and  they  were  unable  to  obtain  completion,  and  the  completion 
failed  to  take  place  really  upon  the  ground  that  he  had  not  got 
the  money,  and,  for  aught  that  appears,  the  plaintiff  up  to  the 
present  moment  is  not  provided  with  the  money  to  complete 
the  purchase.  If  there  was  a  wilful  default,  which  I  think 
there  was  not,  that  was  not,  in  my  opinion,  the  causa  causans 
of  the  delay.  The  purchaser  has  not  been  out  of  his  money ; 
he  has  simply  been  keeping  the  defendants  out  of  their  money  > 
and  I  see  no  reason  to  deprive  them  of  the  5  per  cent,  interest 
which  they  contracted  for  in  1898.  I  think,  therefore,  the 
summons  to  vary  the  master's  certificate  as  to  interest  fails. 

Then  the  next  point  is  this.  The  judgment  directs  an 
account  of  the  rents  and  profits  of  the  said  hereditaments 
received  by  the  defendants  or  by  any  other  person  or  persons 
by  their  order  or  for  their  use  since  January  2,  1899.  As 

(1)  [1894]  2  Ch.  524. 
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regards  some  part  of  the  property,  there  have  been  tenants  in  bucklky 
occupation  during  the  whole  period  since  the  execution  of  the 
•contract,  and  those  rents  would  be  brought  in  as  a  charge.  As 
regards  a  large  part  of  the  property,  some  400  out  of  666 
acres,  the  tenant  gave  up  possession  on  September  29,  1899,  Stone. 
-and  when  he  went  out  the  vendors  had  to  pay  a  sum  of 
469Z.  lis.       for  his  tenant  right.    They  did  not  subsequently 
let  that  farm ;  they  went  into  possession  themselves,  and  for 
the  purpose  of  working  the  farm  they  bought  horses,  carts, 
seeds,  and  various  things  which  were  wanted,  with  the  result 
that  they  are  entitled  according  to  the  certificate  to  be  allowed 
a  sum  of  1797Z.  65.  lOd.y  in  which  sum  is  included  the 
4691.  lis.  9d.  which  I  have  just  mentioned.    It  will  be  noticed 
from  what  I  have  said  that  this  decree  contains  no  account 
upon  the  footing  of  wilful  neglect  or  default ;  it  is  simply  an 
account  of  rents  and  profits  received  by  them  or  for  their  use. 
It  seems  to  me  that  in  taking  that  account  they  are  to  be 
charged,  of  course,  with  the  rents  which  they  received ;  but  I 
find  no  machinery  there  for  charging  them  with  an  occupation 
rent  of  the  land  which  they  did  not  let.  That  would  be  charge- 
■able  under  a  decree  on  the  footing  of  wilful  default ;  but  that 
is  not  in  the  decree.  They  are  chargeable,  therefore,  only  with 
the  rents  they  received.    Then  what  are  they  to  be  allowed  as 
against  that?    It  seems  to  me  they  must  be  allowed  the 
469Z.  lis.  9d.  which  they  had  to  pay  to  the  outgoing  tenant 
upon  his  leaving  the  premises ;  that  was  a  necessary  disburse- 
ment in  connection  with  the  taking  over  of  that  property  from 
that  tenant.    But  they  ask  for  something  more  than  that; 
they  ask  for  losses  incurred  by  carrying  on  the  business  after 
they  had  taken  it  over  and  when  they  did  not  let  it.  Evidence 
has  been  filed  in  which  it  is  disputed  whether  they  could  have 
let  the  farm  or  not.    That  would  have  been  material  if  there 
had  been  an  account  on  the  footing  of  wilful  neglect  and  default, 
but  I  do  not  think  it  is  material  on  this  account.    It  seems  to 
me  that  as  a  result  of  this  I  cannot  say,  and  I  do  not  mean  to 
say,  that  the  defendants  are  not  entitled  to  get  from  the  plaintiff 
anything  in  respect  of  this  expenditure,  but  I  do  say  that  they 
are  not  entitled  to  it  under  this  decree.    I  do  not  see  how  in  a 
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which  has  resulted  in  a  loss.  Whether  it  was  necessary  or  not. 
I  do  not  know ;  it  is  not  in  the  decree.  The  plaintiff  is  entitled 
Stone.  -fco  an  account  of  the  rents  and  profits,  and  amongst  that  will 
come  into  the  account  the  proceeds  of  the  crops  upon  the^ 
land ;  the  plaintiff  will  be  charged  with  the  469L  lis.  9cZ. 
which  was  paid  for  the  crops  to  the  outgoing  tenant,  and  he 
will  be  able  to  charge  the  defendants,  I  apprehend,  with  the 
proceeds  of  the  sale  of  those  crops,  and  the  defendants  will 
be  able  to  charge  the  plaintiff  with  the  necessary  expenses  of 
realizing  those  crops. 

Solicitors:  Bichard  Davies  d  Son ;  Henry  White, 

H.  C.  R. 


BUCKLEY      In  re  EBENEZEE  TIMMINS  &  SONS,  LIMITED. 
J. 

1901  Company — Shares  paid  for  otherwise  than  in  Cash — Omission  to  file  Contract — 
^^v--'  Signatory  to  Memorandum — Subsequent  Agreement — Companies  Act,  1867 

Oci.,2o.;  (30  ^  31  yid.  c.  131),  s.  2^— Companies  Act,  1898  (61  &  62  Vict. 

Noj^,  c.  26),  s.  1. 

Seven  persons  signed  the  memorandum  of  association  of  a  company^ 
formed  for  carrying  on  a  business,  for  specified  numbers  of  shares  amount- 
ing in  the  aggregate  to  750  shares.  On  March  3,  1893,  the  company  was 
incorporated.  The  total  capital  consisted  of  1000  shares,  of  which  750" 
were  mentioned  in  the  memorandum,  and  118  had  been  issued  and  paid 
for  in  cash,  leaving  a  balance  of  132  shares.  The  memorandum  and 
articles  referred  to  an  agreement  between  the  signatories  and  the  com- 
pany for  the  sale  of  the  business  to  the  company,  and  this  agreement  was 
executed  on  March  4,  1893.  It  referred  to  the  750  shares,  and  stated 
that  they  were  to  be  fully  paid  shares.  On  March  22  it  was  filed  under 
the  Companies  Acts,  and  on  April  15  the  750  shares  were  allotted  to  the 
signatories.  The  signatories  were  advised  that  they  were  liable  to  pay  for 
the  750  shares  in  cash,  and  applied  to  the  Court  for  liberty  to  file  a 
memorandum  stating  that  the  shares  were  issued  to  them  as  part  of  the 
consideration  for  the  assignment  of  the  business : — 

Held,  that  the  750  shares  must  be  taken  to  have  been  issued  at  the  date 
of  the  registration  of  the  company;  that  the  fact  that  the  shares  were 
identified,  in  the  sense  that  the  parties  intended  the  shares  referred  to  in 
the  agreement  and  allotted  to  the  subscribers  to  be  the  same  as  those  for 
which  they  signed  the  memorandum,  was  not  sufficient  to  enable  the; 
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Court  to  allow  a  memorandum  to  be  filed;  there  was  no  company  in 
existence  at  the  date  of  their  signature,  so  there  could  not  then  be  a 
contract  to  pay  for  these  shares  otherwise  than  in  cash,  and  there  could 
not  be  a  subsequent  contract  for  that  purpose. 

In  re  F.  W.  Jarvis  &  Co.,  Limited,  [1899]  1  Ch.  193,  and  In  re 
Archibald  D.  Dawnay,  Limited,  W.  N.  (1900)  152,  followed. 

In  re  Wliitehead  &  Brothers,  [1900]  1  Ch.  804,  distinguished,  on  the 
ground  that  in  that  case  all  the  shares  in  the  company  had  been  taken  by 
the  signatories. 


BUCKLEX 
J. 

1901 


Ebenezer. 

TiMMINS 

&  Sons, 
Li:mited^ 
Jn  re. 


Motion. 

Ebenezer  Timmins,  being  entitled  to  a  certain  business,  made 
his  will  on  April  19,  1888,  and  thereby  devised  and  bequeathed 
the  business  premises  and  business  to  two  of  his  sons  upon 
trust  that  they  should  transfer  the  property  to  a  joint  stock 
company,  to  be  formed  of  the  testator's  seven  children ;  and  the 
testator  provided  that  there  should  be  allotted  to  each  of  his^ 
children  a  certain  specified  number  of  shares,  amounting  in 
the  aggregate  to  515,  and  that  there  should  be  allotted  to  the 
trustees  of  his  will  235  further  shares  upon  trust  for  his  wife 
for  life,  and  after  her  death  upon  trust  in  specified  numbers  for 
his  said  seven  children,  and  he  provided  that  all  the  above- 
shares  should  be  fully  paid  shares.  His  wife  predeceased  him. 
At  his  death,  therefore,  under  the  provisions  of  his  will,  each 
child  was  under  the  above  scheme  entitled  absolutely  to  a 
certain  specified  number  of  shares,  making  750  in  all. 

After  his  death  the  company  was  formed,  and  on  March  3,. 
1893,  was  incorporated.  Each  of  the  seven  children  signed 
the  memorandum  of  association  for  exactly  the  number  of 
shares  to  which  as  above  he  or  she  was  entitled,  making  the 
aggregate  of  750  shares.  The  total  capital  consisted  of  1000* 
shares.  Further  shares  to  the  number  of  118  had  been  issued, 
and  paid  for  in  cash,  making  868  in  all,  leaving  a  balance  of 
132  shares.  The  memorandum  of  association  of  the  company 
stated  that  one  of  the  objects  of  the  company  was  to  enter  into 
and  carry  into  effect  an  agreement  referred  to  in  art.  3  of  the 
articles.  This  clause  specified  a  draft  agreement,  and  provided 
that  the  company  should  enter  into  it  and  carry  it  into  effect. 
On  March  4,  1893,  the  agreement  was  executed  by  the  seven 
children  and  the  company.    It  was  an  agreement  for  the  sale-- 
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of  the  property  to  the  company.  It  recited  the  will,  and  pro- 
vided for  the  allotment  of  the  above-mentioned  numbers  of 
shares  to  the  seven  children  respectively  (making  750  shares  in 
all),  and  that  they  should  be  fully  paid  shares,  and  that  they 
should  be  allotted  in  execution  of  the  trusts  of  the  will.  On 
the  same  March  4,  1893,  as  appeared  by  the  minute-book,  the 
company's  seal  was  affixed  to  the  agreement,  and  on  March  22 
that  agreehient  was  duly  filed  under  the  Companies  Acts.  On 
April  15  it  was  resolved  that  shares  to  the  number  given  above 
be  allotted  to  the  seven  children,  and  that  share  certificates  be 
sealed  and  signed  and  issued  to  them,  and  that  was  done.  The 
seven  children  were  advised  that  as  signatories  of  the  memo- 
randum of  association  they  were  liable  to  pay  for  their  shares 
in  cash,  and  they  now  applied  by  motion  for  an  order  that  they 
might  be  at  liberty  to  file  with  the  Eegistrar  of  Joint  Stock 
Companies  a  memorandum  in  the  form  in  the  schedule  to  the 
notice  of  motion,  and  that  upon  such  memorandum  being  filed 
within  thirty  days  it  should,  in  relation  to  the  shares  numbered 
1  to  750  inclusive,  operate  as  if  it  were  a  sufficient  contract  in 
writing  within  s.  25  of  the  Companies  Act,  1867,  and  had  been 
duly  filed  with  the  registrar  before  the  issue  of  such  shares. 

The  schedule  was  as  follows  :  "  Be  it  remembered  that  750 
fully  paid  shares  of  20Z.  each,  numbered  1  to  750  inclusive  in 
the  above-named  company,  were  issued  to  the  signatories  of 
the  memorandum  of  association  of  the  company,  the  number 
of  shares  issued  to  each  being  the  number  set  opposite  the 
signatories  to  the  said  memorandum,  in  part  satisfaction  of  the 
consideration  for  the  assignment  to  the  company  of  the  business 
and  property  mentioned  in  an  indenture  of  the  4th  of  March, 
1893,  and  registered  with  the  Eegistrar  of  Joint  Stock 
€ompanies  on  the  22nd  of  March,  1893." 

Stewart-Smith,  for  the  motion.  The  Court  can  give  leave 
to  file  this  memorandum,  although  by  signing  the  memo- 
randum of  association  the  children  must  be  taken  to  have 
agreed  to  pay  for  the  shares  in  cash.  The  point  is  not  covered 
by  In  re  F.  W,  Jarvis  dc  Co.,  Limited,  (1)  That  case  was 
(1)  [L899]  1  Ch.  193. 
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distinguished  by  Cozens-Hardy  J.  in  In  re  Whitehead  d  BUCKLEY 
Brothers  (1)  on  the  ground  of  the  identification  of  the  shares. 
In  the  present  case  we  can  also  prove  the  identity  of  the  shares 
specified  in  the  memorandum  with  those  mentioned  in  the  ^^^^^^^^^ 
agreement.  ^  ^^^^^^^ 

Sect.  1  of  the  Companies  Act,  1898,  is  in  general  terms  ;  the  Jn  re. 
words  in  sub-s.  1,  "as  if  it  had  been  duly  filed  with  the 
registrar  aforesaid  before  the  issue  of  such  shares,"  must  be 
read  with  sub-s.  4,  which  says  that  the  Court  may  direct  that 
a  memorandum  should  be  filed  where  it  is  satisfied  that  the 
filing  of  the  requisite  contract  *'is  impracticable."  They  do 
not  cut  down  the  operation  of  the  section  to  cases  in  which  a 
contract  might  have  been  filed  and  was  not. 

[Buckley  J.  referred  to  Balton  Time  Loch  Co,  v.  Balton.  (2)] 

Assuming  that  there  was  a  contract  to  take  these  shares  in 
consideration  for  the  business,  that  would  have  been  a  case 
within  s.  1.  The  shares  would  have  been  issued  for  a  con- 
sideration other  than  cash,  and  no  contract  has  been  filed.  It 
has  never  been  held  that  "  shares  "in  s.  1  mean  shares  which 
have  been  issued  at  a  time  when  a  contract  could  have  been 
filed.  In  In  re  F,  W.  Jarvis  d  Co.y  Limited  (3),  there  was  no 
means  of  identifying  the  agreement  or  the  shares.  Here  the 
agreement  is  referred  to  in  the  memorandum  of  association 
and  the  articles,  and  it  gives  the  numbers  of  the  shares.  That 
shews  that  from  the  first  it  was  the  intention  of  all  parties 
that  the  750  shares  should  be  taken  as  fully  paid. 

[Buckley  J.  No  doubt  you  intended  to  take  shares  for 
which  you  were  not  to  pay  in  cash ;  but  was  not  that  an  illegal 
bargain  ?  If  you  could  not  file  the  contract  before  the  shares 
were  issued,  the  intention  could  not  be  effectuated.  There  was 
no  company  in  existence  which  could  make  a  contract ;  so  you 
could  make  none,  and  you  could  not  legally  agree  not  to  pay  in 
cash  for  the  shares  for  which  you  subscribed  the  memorandum.] 

The  Act  is  remedial,  and  there  is  nothing  to  shew  that  the 
Court  is  not  to  exercise  the  jurisdiction  in  such  circumstances. 
In  In  re  F,  W.  Jarvis  d  Co.,  Limited  (3),  there  were  sufficient 

(1)  [1900]  1  Ch.  804.  (2)  (1892)  66  L.  T.  704. 

(3)  [1899]  1  Ch.  193. 
ToL.  I.  1902.  7?  1 
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shares  to  make  a  double  allotment.  Here  there  were  some 
more  shares,  but  not  enough  to  do  that.  Sect.  25  of  the  Act 
of  1867  is  repealed  by  the  Companies  Act,  1900  (63  &  64  Vict, 
c.  48),  s.  33.  That  does  not  apply  to  this  company,  but  it 
has  been  held  that  the  Court  still  has  power  to  direct  that 
a  memorandum  should  be  filed :  In  re  Brutton  d  Burney, 
Limited,  (1) 

Cur.  adv,  vuU, 


Nov.  28.  Buckley  J.  This  was  a  motion  made  before  meon 
October  25  last  by  certain  shareholders  in  Ebenezer  Timmins 
&  Sons,  Limited,  for  an  order  enabling  the  applicants  to  file 
a  memorandum  under  s.  1  of  the  Companies  Act,  1898,  pro- 
tecting certain  shares  as  fully  paid.  I  allowed  the  motion  to 
stand  over  in  order  that  the  applicants  might  supplement  their  « 
evidence.  A  further  affidavit  has  now  been  filed,  and  I  am  in 
a  position  to  deliver  judgment.  [His  Lordship  stated  the  facts, 
and  continued : — ] 

To  the  extent  to  which  the  company  had  on  April  15  shares 
available  for  allotment,  the  allotment  as  fully  paid  up  of  shares 
pursuant  to  the  agreement  was  properly  protected  by  a  regis- 
tered contract.  The  object  of  the  present  application  is  to  file 
a  memorandum  stating  that  750  fully  paid  shares  were  issued 
to  the  signatories  to  the  memorandum  in  part  satisfaction  of 
the  consideration  for  the  assignment  of  the  business  mentioned 
in  the  agreement  of  March  4,  1893,  which  was  registered  on 
March  22,  1893. 

Upon  the  facts  I  am  satisfied  that  the  shares  referred  to  in 
"the  agreement  and  allotted  on  April  15  are  identified  with, 
in  the  sense  that  they  were  meant  to  be  the  same  as,  those  for 
which  the  memorandum  of  association  was  subscribed.  But 
this  does  not,  in  my  judgment,  enable  me  to  make  the  order 
which  is  asked.  To  say  that  the  parties  intended  that  they 
should  be  the  same  shares  is  one  thing,  and  to  say  that 
they  legally  contracted  that  they  should  be  the  same  is 
another.  They  could  not  so  contract.  When  the  memorandum 
of  association  was  signed  and  the  company  was  registered, 

(1)  [1901]  1  Ck  637. 
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there  was  at  once  a  contract  to  take  and  pay.  The  sale  agree- 
ment was  not  yet  in  existence,  and  there  could  not  legally  be  a 
•contract  to  satisfy  the  one  contract  arising  upon  registration  of 
the  company  by  rights  to  arise  under  another  contract  intended 
to  be  entered  into  with  the  company  after  it  was  registered. 

Since  the  decision  of  the  Court  of  Appeal  in  Balton  Time 
Lock  Co.  V.  Balton  (1)  it  must  be  taken  as  settled  that  the 
•shares  for  which  the  children  subscribed  the  memorandum  of 
association  were,  for  all  purposes  material  to  the  present  applica- 
tion, issued  on  the  day  on  which  that  memorandum  was 
registered,  and  that  the  subscribers  then  came  under  liability 
to  pay  for  those  shares  in  cash.  It  was  not  in  1893  competent 
to  them  subsequently  to  contract  that  these  shares  should  be 
paid  for  in  some  other  way,  or  should  be  superseded  and 
-replaced  by  other  shares  to  be  issued  under  an  agreement 
subsequently  executed  and  registered.  It  is,  in  my  judgment, 
made  out  by  this  memorandum  of  association  and  art.  3  of 
the  articles  and  the  draft  agreement  thereby  identified  that  the 
parties  did  intend  that  the  shares  for  which  they  subscribed 
the  memorandum  should  be  paid  for  in  manner  provided  by 
the  agreement ;  but,  inasmuch  as  they  could "  not  as  the  law 
then  stood  enter  into  such  a  contract,  the  matter  is  not  thereby 
advanced.  The  case,  in  my  opinion,  is  governed  by  the  decision 
of  Eomer  J.  in  In  re  F.  W.  Jarvis  d  Co.,  Limited  (2),  which 
was  followed  in  Li  re  Archibald  D.  Daw7iay,  Limited.  (3)  As 
regards  the  decision  of  Cozens-Hardy  J.  in  Li  re  Whitehead  d 
Brothers  (4),  I  need  only  say  that  in  my  judgment  that  decision 
does  not  govern  the  present  case.  For  here  the  total  number 
of  shares  is  not  (as  it  was  there)  exhausted  by  the  750  shares 
in  question  and  the  118  shares  otherwise  issued.  To  the 
extent  of  the  balance  of  132  shares  at  least  there  remained  and 
remain  in  the  present  case  shares  capable  of  being  allotted 
under  the  memorandum  of  association. 

This  application  cannot  be  used  for  ^the  purpose  of  evoking 
a  decision  as  to  what,  if  any,  liability  there  is  in  respect  of  the 
subscription  of  the  memorandum  of  association. 
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I  refuse  the  motion,  and  I  do  so  with  the  less  reluctance  by 
reason  of  the  fact  that  s.  33  of  the  Companies  Act,  1900,  has 
now  repealed  s.  25  of  the  Companies  Act,  1867,  and  has  pro- 
vided that  no  proceedings  under  s.  25  shall  be  commenced 
after  the  commencement  of  that  Act.  This  section  might 
become  of  importance  in  case  it  were  sought  to  enforce  liability 
under  the  subscription  of  the  memorandum  of  association. 


Solicitors:  W.  W.  Wynne  d  So7is,  for  Joseph  Burton, 
Bimcorn. 

H.  C.  E. 


BUCKLEY        In  re  BOLES  and  BEITISH  LAND  COMPANY'S 
^'  CONTEACT. 

1901 

^4.  [1901   B.  2758.] 

Vendor  and  Purchaser — Trustee  for  Sale — Retirement — Purchase  of  Trust 
Property — Sale  to  Ex-trustee  Twelve  Years  after  his  Retirement. 

Apart  from  any  circumstances  of  doubt  or  suspicion,  there  is  no  rule  of" 
the  Court  that  a  person,  who  has  ceased  for  twelve  years  to  be  a  trustee 
of  an  instrument  which  contains  a  trust  for  sale,  cannot  become  a  purchaser' 
of  property  subject  to  the  trust. 

Adjouened  Summons  heard  on  an  agreed  statement  o£ 
facts. 

By  his  will  dated  December  18,  1884,  the  Eev.  J.  T.  Bole& 
devised  and  bequeathed  his  mansion-house  and  lands,  called 
Eyll  Court,  Exmouth,  and  all  the  real  and  personal  estate 
which  should  belong  to  him  at  his  death  or  of  which  he  should. 
then  have  power  to  dispose  by  will,  and  which  he  had  not 
thereby  otherwise  disposed  of,  to  his  sons  F.  J.  C.  Boles, 
E.  H.  Boles,  and  D.  F.  Boles,  and  his  son-in-law  E.  A.  Browna 
(whom  he  also  appointed  executors)  upon  trust  for  sale  and 
conversion. 

The  testator  died  on  May  27,  1885,  and  on  June  16,  1885^ 
his  will  was  proved  by  the  first  three  executors.  On  July  27 „ 
1885,  the  fourth  trustee  disclaimed  the  office.  On  August  4, 
1885,  the  three  trustees  paid  off  a  mortgage  on  the  testator's 
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property,  and  took  a  reconveyance  of  the  land  to  themselves  buckley 
to  be  held  by  them  on  the  trusts  of  the  will. 

Clause  5  of  the  statement  of  facts  was  as  follows  : —  .-^ 
"  By  deed-poll  under  the  hands  and  seals  of  the  said  Dennis 
Fortescue  Boles,  Francis  James  Coleridge  Boles,  and  Eichard 
Henry  Boles,  dated  11th  November,  1885,  the  said  Dennis 
Fortescue  Boles  thereby  declared  that  he  was  desirous  of  being 
discharged  from  the  trusts  of  the  said  will,  and  the  said 
Francis  James  Coleridge  Boles  and  Kichard  Henry  Boles 
thereby  consented  to  the  discharge  of  the  said  Dennis  Fortescue 
Boles.  And  by  the  same  deed  the  said  Dennis  Fortescue  Boles, 
Francis  James  Coleridge  Boles,  and  Eichard  Henry  Boles, 
declared  that  (inter  aha)  the  said  premises  known  as  Eyll 
-Court  should  thereupon  vest  in  the  said  Francis  James  Cole- 
ridge Boles  and  Eichard  Henry  Boles  alone  for  the  purposes  of 
the  subsisting  trusts  of  the  said  will,  and  for  all  such  estate 
^nd  interest  as  they  and  the  said  Dennis  Fortescue  Boles  had 
therein  respectively  immediately  before  the  execution  of  that 
deed-poll." 

On  November  13,  1897,  F.  J.  C.  Boles  and  E.  H.  Boles,  the 
continuing  trustees,  sold  the  Eyll  Court  estate  under  the  trust 
for  sale  to  D.  F.  Boles  for  5325Z. 

On  May  3, 1901,  the  British  Land  Company,  Limited,  agreed 
to  buy  the  land  from  D.  F.  Boles  for  6000Z. 

By  their  requisitions  on  title  the  purchasers  took  the  objec- 
tion that  D.  F.  Boles  was  and  acted  as  a  trustee  under  the 
will ;  that  it  did  not  appear  that  he  had  been  discharged  from 
the  trusts  with  the  consent  of  all  the  beneficiaries  with  a  view 
to  the  purchase ;  and  that  he  was,  therefore,  disqualified  from 
buying  the  property. 

The  vendor  denied  this  proposition,  and  an  originating 
summons  was  taken  out  by  the  purchasers  to  determine  the 
question. 

There  was  no  evidence  of  the  circumstances  of  the  retire- 
ment of  D.  F.  Boles  from  the  trust  further  than  the  statement 
contained  in  paragraph  5,  which  is  set  out  above. 


T.  L.  Wilkinson,  for  the  purchaser.  The  rule  which  precludes 
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BUCKLEY  a  trustee  for  sale  from  buying  property  the  subject  of  the 
trust  applies  to  him  after  he  has  ceased  to  be  a  trustee. 
The  fact  that  twelve  years  have  elapsed  since  his  retirement 
does  not  release  him  from  the  restriction.  He  may  be  freecJ 
by  arrangement  with  his  cestuis  que  trust  if  they  are  all  sui 
juris  or  agree  that  he  should  retire  and  become  a  purchaser 
or  he  may  obtain  the  sanction  of  the  Court :  Ex  parte  Lacey  (1) 
Ex  parte  James  (2)  ;  Coles  v.  Trecothick  (3)  ;  Lewin  oib 
Trusts,  10th  ed.  p.  552.  If  he  does  not  do  this  he  remains 
disqualified. 

H,  Wace,  for  the  vendor.  There  is  no  authority  on  the 
question  of  a  sale  to  a  trustee  who  has  retired,  but  I  submit 
that  after  a  reasonable  time  he  becomes  qualified  to  purchase. 
The  retirement  in  this  case  was  carried  out  in  the  ordinary 
way  under  s.  32  of  the  Conveyancing  Act,  1881.  There  is  no 
evidence  to  shew  what  the  vendor's  motives  were  in  retiring 
beyond  the  statement  of  the  deed  in  the  agreed  statement  of 
facts. 

[He  was  stopped  by  the  Court.] 


Buckley  J.  stated  the  facts,  and  proceeded : — Apart  from 
any  circumstances  of  doubt  or  suspicion,  is  there  any  rule  of 
this  Court  that  a  person,  who  has  ceased  for  twelve  years  to  be 
a  trustee  of  an  instrument  which  contains  a  trust  for  sale, 
is  precluded  from  becoming  a  purchaser  of  property  subject  to 
the  trust?  I  think  there  is  not.  The  principle  that  lies  at 
the  root  of  this  matter  is  that  a  trustee  for  sale  owes  a  duty  to* 
his  cestuis  que  trust  to  do  everything  in  his  power  for  their 
benefit,  and  is  therefore  absolutely  precluded  from  buying 
the  trust  property,  irrespective  of  questions  of  undervalue 
or  otherwise,  because  he  may  be  thus  induced  to  neglect 
his  duty.  Beyond  that,  if  he  retires  with  a  view  to  becoming 
a  purchaser  so  as  to  put  himself  in  a  position  to  do  what 
would  otherwise  be  a  breach  of  trust,  that  will  not  do.  But 
if  he  has  retired  and  there  is  nothing  to  shew  that  at  the 
time  of  the  retirement  there  was  any  idea  of  a  sale,  and  in 

(1)  (1802)  6  Ves.  625  ;  6  R.  R.  9.       (2)  (1803)  8  Yes.  337  ;  7  R.  E.  56. 
(3)  (1804)  9  Yes.  234 ;  7  R.  R.  167. 
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fact  there  is  no  sale  for  twelve  years  after  his  retireraent,  is  buckli 
there  anything  to  prevent  him  from  becoming  a  purchaser  ? 
I  think  not.  The  cases  which  have  been  cited  do  not  exactly 
cover  the  point.  I  have  to  see  whether  in  the  circumstances 
of  this  case  there  is  any  reason  to  suppose  that  he  was  using — 
I  will  not  say  his  power,  for  he  had  none — but  any  information 
acquired  in  1885  for  the  purposes  of  the  purchase  in  1897. 
There  is  a  case  which  I  have  hit  upon  which  is  not  exactly  in 
point,  but  is  illustrative  of  the  principle:  Clark  v.  Clark.  (1) 
There  there  were  executors,  one  of  whom  had  not  proved  the 
will,  but  had  not  disclaimed  the  trusts,  and  the  Court  below 
had  held  that  "  until  a  person  appointed  executor  unmistakably 
divests  himself  of  that  character,  or  by  his  solemn  act  puts  it 
out  of  his  power  ever  to  clothe  himself  with  it,  he  is  as  much 
incapacitated  from  purchasing  from  his  co-executor  as  if  he  had 
obtained  probate."  In  delivering  the  judgment  of  the  Privy 
Council  Lord  Hobhouse  says  (2) :  "  Their  Lordships  cannot 
agree  that  a  sale  is  to  be  avoided,  merely  because  when  entered 
upon  the  purchaser  may,  at  his  option,  become  the  trustee  of 
the  property  purchased,  though  in  point  of  fact  he  never  does 
become  such,  A  man  so  placed  might  possibly  use  his  power 
in  such  a  way  as  to  raise  a  case  for  setting  aside  the  transaction, 
and  whether  David  so  acted  is  one  of  the  questions  to  be 
decided.  But  that  is  a  different  thing  altogether  from  the 
absolute  disability  attaching  to  one  who  would  at  the  same 
moment  be  a  vendor  in  trust  for  others  and  a  purchaser  on  his 
own  behalf.  No  such  case  as  that  existed,  nor  was  any  such 
charged  by  the  bill." 

That  I  agree  is  not  this  case.  It  was  the  case  of  a  person 
who  might  become  a  trustee,  and  this  is  the  case  of  a  person 
who  once  was  but  has  long  ceased  to  be  a  trustee.  But,  in 
my  opinion,  the  same  principle  must  apply.  The  mere  fact 
that  a  man  has  once  been  a  trustee,  twelve  years  before  the 
sale,  is  no  reason  why  he  should  not  purchase  the  property. 


Solicitors :  Bussell  &  Bussell ;  E.,  F.  d:  H.  Landon, 
(1)  (1884)  9  App.  Cas.  733.  (2)  9  App.  Cas.  737. 
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Estate  Duty — Incidence — Exercise  of  General  Power  of  Appointment  hy  Will — 
Appointed  Fund — Besidue — Testamentary  Expenses — Finance  Actj  1894 
(57  &  58  Vict.  c.  30),  ss.  1,  2,  6,  suh-s.  2 ;  s.  7,  suh-ss,  6,  7 ;  s.  8,  suh-s.  4 ; 
s.  9,  sut-s,  1 ;  s.  22. 

Where  a  general  power  of  appointment  over  a  reversionary  interest  in 
a  fund  expectant  upon  the  determination  of  a  life  interest  in  the  testator 
and  of  a  subsequent  life  interest  in  a  person  who  survives  him  is  exer- 
cised by  will,  the  corpus  of  the  fund  is,  under  s.  2,  sub-s.  1  (6),  of  the 
Finance  Act,  1894,  property  which  passes  on  the  testator's  death,  and 
estate  duty  is  payable  on  that  corpus  under  s.  8,  sub-s.  4,  by  the  person 
to  whom  the  property  passes  for  a  beneficial  interest  in  possession,  or  by 
the  trustees  in  whom  the  fund  is  vested.  It  is  not  payable  by  the 
executors  of  the  will,  and  is  consequently  not  a  testamentary  expense. 
In  these  circumstances  the  question  whether  the  fund  passed  to  the 
"  executors  as  such  "  within  s.  9,  sub-s.  1,  does  not  arise. 

Okiginating  Summons. 

By  the  marriage  settlement  of  Mr.  and  Mrs.  J.  S.  Dixon, 
dated  September  30,  1890,  certain  securities  described  as  the 
husband's  fund"  were  settled  upon  trust  for  Mr.  Dixon  for 
life,  and  after  his  death  for  Mrs.  Dixon  for  life,  and  after  the 
death  of  the  survivor  upon  trust  for  the  children  of  the 
marriage,  and  in  the  event  of  failure  of  children  (which  hap- 
pened) for  such  person  or  persons  and  for  such  purposes  as 
Mr.  Dixon  should  by  will  or  codicil  appoint,  and  in  default  of 
appointment  for  W.  T.  Penfold  Dixon  and  John  Penfold  in 
equal  shares. 

Mr.  Dixon  by  his  will  and  codicils  appointed  executors, 
exercised  the  power,  and  appointed  that  the  trustees  of  the 
settlement  should,  after  his  wife's  death,  hold  the  fund  in 
trust  for  such  persons  as  his  wife  should  by  will  appoint,  and 
in  default  of  appointment  upon  trust  to  transfer  the  fund  to 
the  trustees  of  his  will  as  part  of  his  residuary  personal  estate ; 
and  he  directed  payment  of  his  funeral  and  testamentary 
expenses  and  debts  out  of  his  general  estate. 
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Mr.  Dixon  died  on  July  9,  1900,  leaving  no  issue.  His  will  ^ 
was  duly  proved,  and  his  funeral  and  testamentary  expenses 
and  debts  had  been  provided  for  without  having  recourse  to 
^fche  husband's  fund.  A  question  arose  as  to  the  incidence  of 
the  estate  duty  on  the  husband's  fund,  and  the  executors,  one 
of  whom  was  also  beneficially  interested  in  the  testator's 
residuary  personal  estate,  took  out  a  summons  to  determine 
"the  question  whether  it  ought  to  be  borne  by  the  fund  or  by 
the  testator's  general  residue.  Mr.  John  Penfold,  one  of  the 
executors,  stated  in  an  affidavit  that  the  estate  duty  secretary 
at  Somerset  House  had  written  to  the  solicitors  for  all  parties 
a  letter  of  August  14,  1900,  in  which  he  said  that  a  claim  for 
^estate  duty  had  arisen  under  the  settlement  in  respect  of  the 
husband's  fund,  and  that  this  might  be  accounted  for  by  the 
'trustees  of  the  settlement  on  Form  C.  1,  or  by  the  executors 
at  the  request  of  the  trustees  in  Account  3  of  the  Inland 
IRevenue  affidavit.  The  deceased  having  exercised  the  power 
of  appointment  over  the  corpus  of  the  fund,  subject  to  his 
vvife's  life  interest,  the  value  of  such  reversion  should  be 
brought  into  Account  1  of  the  affidavit  for  the  purpose  of 
■ascertaining  the  amount  of  the  property  in  respect  of  which 
the  grant  was  to  be  made ;  but  it  should  be  deducted  in  the 
summary  on  page  7  of  the  affidavit,  a  note  being  attached 
shewing  that  estate  duty  had  been  paid  or  would  be  paid  on 
the  principal  value  of  the  fund  on  a  Form  C.  1,  or  in 
Account  3  of  the  affidavit,  as  the  case  might  be. 

The  trustees  of  the  settlement  made  the  return  on  a  Form  C.  1, 
•stating  the  effect  of  the  settlement  and  of  the  will  and  valuing 
the  husband's  fund  at  13,199Z.  10s.  lOd.  The  aggregate  of 
the  property  passing  on  the  testator's  death,  including  the 
husband's  fund,  was  over  250,000Z. ;  so  that  estate  duty  was 
payable  at  the  rate  of  71.  per  cent.,  the  amount  payable  on 
the  husband's  fund  being  924Z. 

Asthury,  K.C.t  and  Buchnaster^  for  the  executors.  The 
estate  duty  on  the  husband's  fund  must  be  borne  by  that  fund, 
not  by  the  testator's  residuary  estate.  Under  the  Probate 
Duty  Act,  1860,  probate  duty  on  an  appointed  fund  was 
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charged  on  that  fund,  and  unless  there  is  something  to  the 
contrary  in  the  Finance  Act  of  1894  it  will  be  presumed  that 
the  same  principle  is  still  in  force. 

On  the  true  construction  of  the  Act  of  1894  the  settled  fund 
must  pay  the  duty.  By  s.  1  duty  is  payable  on  everything 
which  passed  on  the  testator's  death.  Sect.  2  specifies  different 
classes  of  property  which  pass.  Sub-s.  1  (a)  refers  to  the 
testator's  own  property ;  (5)  to  property  in  which  he  had  a  life 
estate;  (c)  to  settled  property.  This  fund  comes  under  s.  2, 
sub-s.  1  (6),  and  no  question  arises  under  s.  9,  sub-s.  1,  as  to 
whether  the  property  passed  to  the  executor  "  as  such." 
Then  by  s.  7,  sub-s.  7,  the  duty  has  to  be  paid,  not  upon  the 
value  of  the  life  interest,  but  upon  the  capital  value  of  the 
whole  13,199^.  10s,  lOcZ. ;  and  s.  8,  sub-s.  4,  says  that  it  shall 
be  paid  by  the  persons  beneficially  interested  in,  or  by  the 
trustees  of,  that  fund. 

If  this  is  property  which  passes  under  s.  2,  sub-s.  1  (c),  the 
settled  fund  equally  has  to  pay  the  duty.  The  executor  may 
pay  it  under  s.  6,  sub-s.  2,  as  on  property  not  under  his 
control,  but  he  can  recover  it  under  s.  8,  sub-s.  4,  from  the 
persons  accountable.  This  is,  under  s.  22,  sub-s.  1  (j),  aD 
interest  in  expectancy  within  s.  7,  sub-s.  6.  It  is  not  within 
s.  22,  sub-s.  2  (a),  so  as  to  pass  under  s.  2,  sub-s.  1  (a),  as 
property  of  which  the  deceased  was  competent  to  dispose. 
It  was  not  the  property  of  the  testator,  and  it  must  bear  its 
own  duty  because  it  was  not  property  which  passed  to  the 
"executor  as  such"  within  s.  9,  sub-s.  1.  There  have  been 
conflicting  decisions  on  this  point :  In  re  Treasure  (1),  In  re 
Moore  (2),  and  In  re  MaddocJc.  (3)  These  decisions  and  the 
old  law  on  the  subject  have  been  reviewed  by  Byrne  J.  in 
In  re  Power  (4) ;  and  we  ask  your  Lordship  on  this  point  to 
follow  that  case,  and  hold  that  the  husband's  fund  did  not 
come  to  his  executors  as  such. 

The  duty  is  not  a  testamentary  expense  which  must  be 
borne  by  the  residue.    The  decision  to  the  contrary  in  Li  re 


(1)  [1900]  2  Ch.  648. 

(2)  [1901]  1  Ch.  691. 


(3)  W.  N.  (1901)  118. 
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H.  TerrellyK.C.y  and  Horace  White,  for  the  persons  interested 
in  the  settled  fund.  The  estate  duty  on  the  fund  must  be 
paid  by  the  testator's  residuary  estate.  It  was  property 
of  which  the  deceased  was  at  the  time  of  his  death  com- 
petent to  dispose  within  s.  2  (a).  This  is  shewn  by  s.  22, 
sub-s.  1  (I),  sub-s.  2  (a),  and  the  executor  is  bound  by  s.  6, 
sub-s.  2,  to  pay  the  duty.  Therefore  the  fund  comes  to  the 
"  executor  as  such,"  and  it  is  not  charged  with  the  duty  under 
s.  9,  sub-s.  1.  The  object  of  s.  9  is  only  to  work  out  the  pro- 
portion of  duty  payable  by  each  person  interested.  Where 
there  are  successive  interests  the  duty  is  apportioned :  s.  6, 
sub-s.  4;  s.  7,  sub-s.  6 ;  s.  8,  sub-s.  4. 

[Buckley  J.  Duty  is  payable  on  the  capital,  not  on  the 
separate  interests  :  ss.  4  and  17.] 

It  comes  back  to  the  question  whether  this  fund  passed  to 
the  executor  as  such  under  s.  9,  sub-s.  1,  and  it  is  clear  that 
it  did.  In  In  re  Power  (3)  Byrne  J.  referred  to  ancient 
authorities  on  the  distinction  between  legal  and  equitable 
assets.  But  they  only  shew  what  Court  the  executor  has  to 
apply  to ;  they  cannot  affect  the  construction  of  this  Act  of 
Parliament,  which  draws  no  such  distinction. 

[Buckley  J.  I  do  not  see  how  an  executor  gets  art 
appointed  fund  unless  it  be  as  executor.  There  might  be 
property,  such  as  foreign  assets,  which  he  would  not  get  as- 
executor.  They  do  not  come  to  him  virtute  officii ;  he  has  to 
prove  his  title  abroad.] 

Under  s.  6,  sub-s.  2,  and  s.  22  every  kind  of  property, 
including  foreign  assets,  passes  to  the  executor  as  such.  The- 
title  he  proves  abroad  is  his  title  as  executor. 

[Buckley  J.  Attorney -General  v.  Hope  (4)  and  Attorney- 
General  V.  Brunning  (5)  were  relied  on  by  Byrne  J.  Those 
cases  shew  that  an  executor  takes  as  such  everything  which 
the  mere  production  of  the  probate  entitles  him  to  receive. 
To  acquire  an  appointed  fund  it  is  true  that  he  must  refer  to 

-  (1)  [1900]  2  Ch.  648.  (4)  (1834)  1  C.  M.  &  E.  530;  37 

(2)  [1900]  2  Ch.  182.  K.  K.  29. 

(3)  [1901]  2  Ch.  659.  (5)  (1860)  8  H.  L.  C.  243,  265. 
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the  will,  but  only  to  shew  that  the  power  has  been  exercised. 
But  the  testator  does  not  appoint  to  the  executor.  Does  not 
the  executor  take  the  fund  adversely  to,  and  not  under,  the 
beneficial  disposition  made  by  the  appointment  ?] 

The  executor  is  the  only  person  who  can  give  a  discharge 
for  the  fund.  The  exact  rule  under  which  he  gets  for  payment 
of  debts  a  fund  appointed  to  somebody  else  is  stated  in  Lord 
Townshend  v.  Windham,  (1)  The  moment  the  power  is  exer- 
cised the  fund  becomes  part  of  the  testator's  estate,  and  forms 
part  of  his  assets  at  his  death  :  Drake  v.  Attorney-General  (2) ; 
Piatt  V.  Bouth  (3)  ;  In  re  Gholmondeley  (4) ;  In  re  Philhrick's 
Settlement  (5) ;  Wilday  v.  Barnett,  (6)  The  reason  of  the  rule 
is  a  presumed  intention  to  benefit  his  creditors  as  well  as  the 
appointees,  because  it  would  be  a  fraud  on  his  part  to  benefit 
the  latter  and  not  the  former  :  In  re  Wilkinson  (7) ;  Hayes  v. 
Oatley  (8) ;  In  re  Hoskin's  Trusts.  (9) 

The  estate  duty  is  a  testamentary  expense  which  by  the 
terms  of  the  will  the  executor  is  bound  to  pay. 

Buckmastery  in  reply.  The  fact  that  the  testator  had  a  life 
estate  in  the  fund  and  died  makes  duty  payable  on  the  whole 
fund  whether  there  was  an  appointment  or  not.  If  there  is 
no  appointment  the  estate  duty  clearly  falls  on  the  fund.  In 
this  case  there  was  an  appointment  of  a  reversion  subject  to 
the  widow's  life  interest,  and  that  reversion  did  not  pass  to  the 
executors  as  such.  It  passed  to  them  by  virtue  of  the  appoint- 
ment, not  by  virtue  of  their  of&ce.  The  fund  does  not  become 
the  property  of  the  testator,  but  the  appointee  is  treated  as  a 
trustee  for  the  creditors :  Jenney  v.  Andrews.  (10)  By  exer- 
cising the  power  the  testator  gave  the  fund  to  the  executors, 
but  only  for  the  purpose  of  paying  debts.  He  did  not  give  it 
to  them  as  executors  :  In  re  Boyd.  (11) 

Cur.  adv.  vult. 


(1)  (1750)  2  Ves.  Sen.  1,  7,  11. 

(2)  (1843)  10  CI.  &  F.  257. 

(3)  (1841)  3  Beav.  257 ;  52  K. 
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Dec.  7.    Buckley  J.    At  the  date  of  his  will  and  of  his  buckley 
death  John  Spofforth  Dixon  was  entitled  to  a  general  power  of 
appointment  by  will  over  the  husband's  trust  fund,  settled  by 
his  marriage  settlement  dated  September  30,  1890.    In  the  ^jnre' 
events  which  had  happened,  the  fund  stood  settled  upon  trust  penfold 
for  John  Spofforth  Dixon  for  life,  and  after  his  death  for  his  dixon. 

wife  Alice  Mary  Dixon  for  life,  and  after  the  death  of  the   

survivor  for  such  persons  as  John  Spofforth  Dixon  should  by 
will  appoint.    The  fund  amounts  to  13,199Z.  10s.  lOd. 

By  his  will  and  codicils  John  Spofforth  Dixon  exercised  the 
power,  and  appointed  that  the  trustees  of  the  settlement  should 
after  his  wife's  death  hold  the  fund  in  trust  for  such  persons 
as  his  wife  should  by  will  appoint,  and  in  default  of  appoint- 
ment upon  trust  to  transfer  the  fund  to  the  trustees  of  his  will 
as  part  of  his  residuary  estate. 

By  his  will  the  testator  directed  payment  of  his  testamentary 
expenses  out  of  his  general  estate. 

The  question  to  be  determined  upon  this  summons  is  whether 
the  estate  duty  of  924/.,  payable  in  respect  of  the  settled  fund 
(being  7  per  cent,  upon  13,199/.  IO5.  10c/.),  is  to  be  borne  by 
the  husband's  trust  fund  or  by  the  testator's  general  residue. 
I  am  of  opinion  that  it  must  be  borne  by  the  settled  fund.  To 
state  the  grounds  for  this  decision,  I  must  state  shortly  some 
of  the  provisions  of  the  Finance  Act,  1894. 

Under  that  Act  (s.  1)  estate  duty  is  payable  on  the  principal 
value  of  all  property  which  passes  on  a  death.  Apart  from  any 
definitions  contained  in  the  Act,  it  is  obvious  that  this  neces- 
sarily includes  as  well  property  in  which  the  deceased  had  an 
absolute  interest  or  an  interest  not  determining  with  his  own 
life,  which  necessarily  must  pass  to  some  one  else  when  he  by 
reason  of  death  can  no  longer  enjoy  it,  as  also  property  in 
which  the  deceased  had  no  interest  at  all,  but  which  stood, 
limited  in  such  manner  as  that  upon  his  death  it  passes  from 
one  person  to  another.  With  the  latter  class  of  property  his. 
estate  has  no  concern  ;  but  it  bears  duty  none  the  less. 

The  definitions  contained  in  the  Act  expand  this  obvious 
view  so  as  to  include  within  property  passing  on  the  death," 
not  only  property  of  the  two  classes  above  mentioned,  but  also 
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J3UCKLEY  property  of  which  the  deceased  was  at  the  time  of  his  death 
competent  to  dispose.    There  are  in  the  Act  some  further 
definitions  of  "  property  passing  on  the  death,"  but  they  are 
iwrT'  material  to  this  case,  and  I  need  not  deal  with  them. 

Tenfold       To  make  that  which  follows  the  more  intelligible,  I  will 
.Dixon.     assume  a  concrete  case  and  suppose  a  sum  of  10,000Z.  Consols 

-  held  by  trustees  upon  trust  for  A.  for  life,  and  after  his  death 

for  B.  for  life,  and  after  his  death  for  C.  absolutely.  First, 
suppose  that  A.  dies.  Then  upon  his  death  his  interest  will 
determine,  and  there  will  be  nothing  passing  so  far  as  his 
estate  is  concerned.  But  within  s.  2,  sub-s.  1  (6),  of  the 
Act  the  10,000Z.  Consols  will  be  property  passing,  and  by 
virtue  of  s.  7,  sub-s.  7,  the  value  of  the  property  so  passing 
is  the  lOjOOOZ.  Consols.  Upon  this  sum  of  10,000Z.  Consols 
there  will  be  payable  estate  duty  at  a  rate  to  be  determined 
under  the  scale  in  s.  17,  dependent,  that  is,  upon  the 
principal  value  of  the  estate  aggregated  for  this  purpose  in 
manner  provided  by  s.  4.  This  10,000Z.  Consols  does  not  pass 
to  A.'s  executor.  His  executor  has  nothing  to  do  with  it. 
All  interest  of  A.  in  the  fund  ceased  with  his  death.  The 
persons  accountable  are,  under  s.  8,  sub-s.  4,  either  B.,  as  the 
person  to  whom  the  property  passes  for  a  beneficial  interest  in 
possession,  or  the  trustees  in  whom  the  fund  is  vested.  A.'s 
^executor  may,  if  so  minded,  and  if  requested  by  the  person  so 
accountable  as  aforesaid,  pay  the  duty  under  the  latter  part  of 
«.  6,  sub-s.  2.  Whether  the  persons  accountable  as  above  pay 
the  duty  or  the  executor  pays  the  duty,  they  or  he  are,  under 
«.  9,  sub-ss.  5,  6,  entitled  to  a  charge  upon  the  10,000Z.  Consols 
for  the  amount  of  the  duty.  The  effect  of  this,  of  course,  is 
that  the  corpus  of  the  settled  fund  bears  the  duty,  and  each 
person  interested  in  succession  bears  it  according  to  his  estate 
•or  interest.  Secondly,  suppose  that  C.  dies.  In  this  case  that 
which  passes  is  a  reversionary  interest  in  10,000Z.  Consols 
•expectant  upon  the  deaths  of  A.  and  B.  This  is  property  of 
C,  and  his  executor  under  the  earlier  words  of  s.  6,  sub-s.  2,  is 
the  person  liable  to  pay  the  estate  duty  on  deUvering  the  Inland 
Kevenue  affidavit.  The  value  for  the  purposes  of  the  duty  is 
Avhat  the  reversionary  interest  would  fetch  if  sold  in  open 
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market :  s.  7,  sub-s.  5.    But,  thirdly,  suppose  that  A.  and  C.  buckley 
.are  the  same  person,  so  that  the  trusts  are  for  A.  for  Hfe,  and  ^^^^^^ 
after  his  death  for  B.  for  Hfe,  and  after  B.'s  death  for  A.  abso- 
lutely,  and  suppose  that  A.  dies.    Upon  his  death  the  10,000/.  ^^re.' 
Consols  is  property  passing  under  s.  2,  sub-s.  1  (b),  as  in  the  Penfold 
instance  first  above  given,  and  the  reversionary  interest  of  A.  dixon. 
expectant  upon  B.'s  death  is  property  part  of  A.'s  estate 
-passing  upon  his  death  v^ithin  the  instance  secondly  given. 
The  reversionary  interest  is,  v^^ithin  the  definition  in  s.  22, 
'Sub-s.  1  (j),  an  "interest  in  expectancy,"  and  under  s.  7, 
^ub-s.  6,  estate  duty  in  respect  of  that  interest  may  be  paid, 
ajt  the  option  of  the  person  accountable  for  the  duty,  either 
with  the  duty  in  respect  of  the  rest  of  the  estate  or  when  the 
interest  falls  into  possession. 

The  case  with  which  I  have  here  to  deal  is  one  falling  within 
the  instance  last,  or  thirdly,  above  given,  except  that  A.'s 
interest  in  the  reversion  is  by  way  of  general  power  to  appoint 
the  reversion,  and  not  by  way  of  property  in  the  reversion 
itself. 

I  turn  now  to  the  letter  from  the  Inland  Eevenue  authorities 
of  August  14,  1900,  set  out  in  the  affidavit  of  John  Penfold,  and 
the  forms  of  account  and  affidavit  there  referred  to,  in  order  to 
shew  what  is  the  duty  of  924Z.  with  which  I  have  to  deal. 
The  trustees  of  the  settlement  of  September  30,  1890,  upon  a 
Form  C  1,  returned  the  property  which  is  included  in  the 
settlement  at  a  value  of  13,199Z.  IO5.  lOd.  The  duty  in  ques- 
tion is  7  per  cent,  upon  that  sum.  The  rate  is  7  per  cent., 
because  the  principal  value  of  the  estate  aggregated  according 
to  4  exceeds  250,000Z.  The  Inland  Eevenue  affidavit  con- 
tains in  Account  No.  1  two  items,  of  which  one  is  "  Personal 
property  over  which  the  deceased  had  and  exercised  an  absolute 
power  of  appointment,"  and  the  other  is,  '*The  deceased's 
interest  expectant  upon  the  death  of  A.  B.  under  the  will  of, 
^c,"  in  property.  The  interest  here  in  question  is  a  power  to 
appoint  a  reversion  so  that  the  interest  would  fall  under  a 
<;ombination  of  these  two  heads.  To  the  latter  of  them  is 
appended  at  page  4  a  marginal  note  (M)  as  follows  :  M.  But 
where  the  deceased  was  entitled  to  the  interest  expectant  upon 
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BUCKLEY  his  own  death,  or  upon  the  death  of  another  person  who  sur- 
vives him,  and  estate  duty  is  payable  upon  the  corpus  of  the 
property  on  the  deceased's  death,  the  interest  in  expectancy  is- 
^^re'  ^^^^  chargeable  with  estate  duty  on  the  deceased's  death  as- 

Penfold    part  of  his  free  estate.    Although  as  it  is  in  fact  part  of  his 
Dixon.     ^^^^  estate  its  value  must  be  looked  at  for  the  purposes  of  the 
Probate  Court.    The  interest  in  expectancy  should  be  brought 
into  this  affidavit  and  be  taken  out  again  in  the  summary  on. 
page  7." 

The  summary  at  page  7,  under  item  VIII.,  contains  the 
following : — 

"  YIII.  Deduct  value  of  interests  in  expectancy  in  property 
on  the  corpus  whereof  estate  duty  is  payable  on  the  deceased's 
death  under  the  earlier  disposition,  provided  that  the  property 
is  itself  part  of  the  aggregated  *  one  estate,'  but  not  otherwise. 
(See  note  (M)  at  page  4.)  " 

The  duty,  therefore,  of  924Z.,  which  is  here  in  dispute,  is  not 
the  duty,  and  does  not  include  the  duty  or  any  part  of  the  duty^ 
in  respect  of  the  deceased's  interest  in  the  reversionary  interest 
expectant  upon  his  wife's  death,  but  is  the  duty  upon  the 
settled  fund  of  13,199Z.  105.  lOd.  This  duty  is,  in  my  opinion,, 
for  the  reasons  stated  in  the  first  instance  above  given,  a  duty 
for  which  the  widow,  as  tenant  for  life  in  possession,  or  the 
trustees  of  the  settlement,  and  not  the  executor,  is  the  person 
accountable,  and  is  a  duty  for  which  the  person  who  pays  it,,, 
whether  he  be  the  party  accountable  or  the  executor,  at  the 
request  of  the  party  accountable,  will  be  entitled  to  a  charge 
upon  the  fund.  It  follows  that,  in  my  opinion,  this  duty  is  to> 
be  borne  by  the  settled  fund,  and  not  by  the  residue. 

For  the  purpose  of  what  precedes  it,  it  is  immaterial  that  the 
reversionary  interest  of  the  testator  was  not  a  reversionary 
interest  in  property,  but  only  a  general  power  of  appointment 
of  a  reversionary  interest.  If  he  had  been  entitled  to  the 
reversionary  interest  itself  by  way  of  property  and  not  of 
power,  the  same  result  would  have  ensued,  for  the  duty  in 
dispute  is  not  that  in  respect  of  the  reversionary  interest,  but 
that  in  respect  of  the  whole  settled  fund. 

In  the  view  which  I  take  of  the  case,  therefore,  the  question. 
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does  not  arise  as  to  the  meaning  of  the  words  "  executor  as  BUCKLEY 
such  "  in  s.  9,  sub-s.  1,  and  it  is  unnecessary  for  me  to  express 
any  further  opinion  upon  a  point  on  which  an  unfortunate 
difference  of  opinion  has  arisen.  I  may  add,  however,  that, 
having  had  the  advantage  of  reading  the  considered  judgment 
of  my  brother  Byrne  in  In  re  Power  (1),  I  should,  if  I  had 
to  consider  that  question  again,  still  be  of  opinion  that  it 
lies  at  the  root  of  the  matter  to  ascertain  whether  the 
property  included  in  the  power  becomes  assets  for  payment 
of  debts  under  or  adversely  to  the  beneficial  disposition  made 
by  the  donee  of  the  power ;  in  other  words,  whether  fictionally 
the  donee  of  the  power  is  supposed  to  appoint  first  to  his 
executor  to  such  extent  as  is  necessary  for  payment  of  his 
debts  in  a  due  course  of  administration,  and  then  to  the 
appointees,  or  whether  the  appointment  as  a  beneficial  dis- 
position is  taken  to  be  what  it  is  upon  its  face,  namely,  an 
appointment  to  certain  appointees,  and  the  executor's  right  is 
a  right  to  recover,  not  as  an  appointee,  but  as  executor  adversely 
to  the  appointees  by  virtue  of  his  right  as  executor  to  avoid 
pro  tanto  the  beneficial  disposition  of  the  property  which  the 
appointor  in  fact  makes.  The  latter  seems  to  have  been 
the  view  taken  by  Lord  Hardwicke  in  Lord  Towiishend  v. 
Windham,  (2)  Lord  Hardwicke,  I  see,  refers  to  the  case  in 
2  Eolle's  Keports,  173,  as  shewing  the  origin  of  the  right  to 
treat  as  general  assets  for  payment  of  debts  property  included 
in  a  general  power  exercised  by  the  donee.  Further,  it  would, 
I  think,  be  necessary  to  deal  with  the  decision  of  Lord  Eomilly 
in  Hayes  v.  Oatley  (3),  which  was  a  decision  upon  the  point  on 
w^hich  James  L.J.'s  words  in  In  re  Hoshin's  Trusts  (4)  were 
but  dictum.  It  is,  however,  unnecessary  for  me  in  the  present 
case  to  reconsider  the  point. 

Being,  then,  of  opinion  that  this  duty  is  payable  out  of  the 
settled  fund  and  not  out  of  residue,  I  ask  whether  the 
testator  casts  it  upon  residue  by  the  provision  in  his  will  for 
payment  of  his  testamentary  expenses  out  of  his  general 
estate?    I  think  not.    For  if  I  am  right  in  thinking  that  the 


(1)  [1901]  2  Ch.  659. 

(2)  2  Yes.  Sen.  11. 
Vol.  I.  1902. 


(3)  L.  R.  14  Eq.  1. 

(4)  6  Ch.  D.  281. 
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executor  is  not  accountable  for  this  duty  and  has  no  concern 
with  it,  then  the  amount  is  not  a  testamentary  expense. 

I  hold,  therefore,  that  the  924Z.  must  be  paid  out  of  the 
settled  fund. 


Solicitors  :  Merriman,  White  d  Thomson. 


H.  C.  K. 


In  re  JACKSON'S  SETTLED  ESTATE. 
[1901    J.  1949.] 

Vendor  and  Purchaser— Settled  Land — Future  Trust  for  Sale — Trustees  for 
Purposes  of  Settled  Land  Acts — Tenant  for  Life  Trustee— Settled  Land 
Act,  1882  (45  &  46  Vict.  c.  38),  s.  2,  suh-s.  S— Settled  Land  Act,  1890 
(53  &  54  Vict.  c.  69),  s.  16,  suh-s.  ii. 

A  tenant  for  life  of  settled  land  which  is  subject  to  a  trust  for  sale 
exercisable  after  his  death  can  be  a  trustee  of  the  settlement  for  the 
purposes  of  the  Settled  Land  Acts. 

Testator  gave  his  wife  a  life  interest  in  an  estate,  and  appointed  her  and 
another  trustees  of  the  estate  with  a  trust  for  sale  exercisable  after  her 
death : — 

Held,  that  they  were  trustees  for  the  purposes  of  the  Settled  Land  Acts. 

W.  Jackson,  by  his  will  dated  June  26,  1886,  appointed  his 
wife  and  F.  E.  A.  Wollaston  executors  and  trustees,  and 
devised  to  them  the  Town  Thorns  estate  upon  trust  to  permit 
his  wife  to  occupy  the  same  during  her  life,  and  after  her  death, 
in  case  there  should  be  two  or  more  children  of  the  testator  or 
remoter  issue  of  such  children  living  at  her  death,  or  in  case 
there  should  not  be  any  child  or  remoter  issue  of  the  testator 
living  at  her  death,  then  upon  the  same  trusts  as  were  therein- 
after declared  concerning  his  residuary  real  and  personal  estate ; 
but  in  case  there  should  be  only  one  child  of  the  testator  living 
at  the  wife's  death,  then  in  trust  for  that  child,  his  heirs  and 
assigns  absolutely.  And  after  bequeathing  to  his  wife  his 
furniture  and  effects,  the  testator  devised  and  bequeathed  all 
his  real  and  personal  estate,  except  what  he  otherwise  disposed 
of  by  his  will,  unto  and  to  the  use  of  his  said  trustees,  their 
heirs,  executors,  and  administrators  respectively,  upon  trust  for 
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sale  and  conversion  in  their  uncontrolled  discretion,  and  to  BUCKLEY 
hold  the  proceeds  upon  certain  trusts.    The  testator  declared 

.  .  1901 

that  if  his  wife  married  again  she  was  to  cease  to  be  trustee  of 

his  will,  and  in  that  case  he  appointed  T.  K.  Hargreaves  to  be  s^ttITd^ 

a  trustee  in  her  place.  Estate, 

^  ^         ,  In  re. 

The  testator  died  on  February  20,  1895,  and  his  will  was   

proved  by  the  widow  alone.  F.  E.  A.  Wollaston  renounced 
probate  and  disclaimed  the  office  of  trustee,  and  on  April  1, 
1898,  the  widow  appointed  W.  H.  Adams  to  be  a  trustee  in  his 
place.  The  testator  had  two  children,  who  were  still  infants. 
On  March  7,  1901,  a  notice  to  treat  for  the  compulsory  sale  of 
part  of  the  Town  Thorns  estate  was  served  on  the  widow  by 
the  London  and  North  Western  Eailway  Company,  and  on 
June  29,  1901,  a  contract  for  the  sale  to  the  company  was 
entered  into  by  her  as  tenant  for  life  under  the  Settled  Land 
Acts.  The  company  took  the  objection  that,  inasmuch  as  the 
trust  for  sale  could  only  be  exercised  after  the  widow's  death, 
she  could  not  be  a  trustee  for  the  purposes  of  the  Settled  Land 
Acts ;  and  that  there  were,  therefore,  not  two  such  trustees. 

She  accordingly  applied  by  originating  summons  for  the 
determination  of  the  question  whether  she  and  Mr.  Adams 
were  trustees  of  the  will  for  the  purposes  of  the  Settled  Land 
Acts,  and,  if  necessary,  for  the  appointment  of  another  trustee 
in  conjunction  with  W.  H.  Adams. 

The  London  and  North  Western  Eailway  Company  agreed 
to  come  in  and  be  bound  by  the  proceedings,  and  the  summons 
was  amended  by  adding  them  as  respondents. 

W.  E.  Vernon,  for  the  summons.  Mrs.  Jackson  and  Mr. 
Adams  are  trustees  for  the  purposes  of  the  Settled  Land  Acts. 
It  was  decided  in  Wheelwright  v.  Walker  (1)  that  s.  2,  sub-s.  8, 
of  the  Settled  Land  Act,  1882,  which  said  that  trustees  with  a 
power  of  sale  should  be  trustees  for  the  purposes  of  the  Act,  did 
not  cover  the  case  of  a  future  power  of  sale.  Therefore  the 
Settled  Land  Act,  1890,  s.  16,  sub-s.  ii.,  was  passed,  which 
provides  that  the  persons  (if  any)  who  are  for  the  time  being 
under  the  settlement  trustees  with  future  power  of  sale,  or 

(1)  (1883)  23  Ch.  D.  752. 

>S  2  1 
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BUCKLEY  under  a  future  trust  for  sale  of  the  land  to  be  sold  .... 

whether  the  power  or  trust  takes  effect  in  all  events  or  not," 

1901 

shall  be  trustees  of  the  settlement  for  the  purposes  of  the 
Settled'  Settled  Land  Acts.  The  fact  that  Mrs.  Jackson  is  tenant  for 
^Jw  re^'    ^^^^     immaterial.    There  are  no  reported  cases  on  the  point, 

  but  decisions  have  been  given  in  chambers.     In  In  re  Cox 

and  Seadon's  Contract ^  June  29, 1891,  referred  to  in  91  L.  T. 
Jour.  241,  Chitty  J.  held  that  a  tenant  for  life  in  a  similar 
position  to  the  present  vendor  was  a  trustee  for  the  purposes  of 
the  Settled  Land  Acts.  In  Be  Nieitwenhuys,  1892,  mentioned 
in  37  Sol.  J.  109,  and  43  Sol.  J.  326,  his  Lordship  is  said  to 
have  given  a  decision  to  the  contrary. 

In  In  re  Earp,  January  30,  1899,  referred  to  in  Wolsten- 
holme  on  the  Conveyancing  and  Settled  Land  Acts,  8th  ed.  at 
p.  423,  Stirling  J.  decided  that  a  trustee  with  a  power  of  sale 
exercisable  after  his  own  death  was  a  trustee  for  the  purposes 
of  the  Settled  Land  Acts. 

A.  XJnderhilly  for  the  London  and  North  Western  Kailway 
Company.  In  the  absence  of  an  express  provision  to  that  effect, 
it  cannot  be  supposed  that  the  Legislature  intended  a  person 
in  the  position  of  Mrs.  Jackson  to  be  a  trustee  for  the  purposes 
of  the  Acts.  In  s.  16,  sub-s.  ii.,  the  word  "under"  means 
"  with,"  or  perhaps  "  bound  by."  It  implies  that  the  trustees 
shall  be  competent  to  exercise  the  power ;  and  Mrs.  Jackson 
cannot  be  in  that  position.  The  trust  does  not  come  into 
existence  till  after  her  death. 

The  principle  of  the  Acts  is  that  the  trustees  for  the  pur- 
poses of  the  Acts  are  to  be  persons  in  whom  the  settlor  has 
reposed  confidence  for  this  purpose.  The  rights  of  persons 
claiming  under  the  settlement  are  to  be  carefully  preserved : 
In  re  Mundy  and  Bopers  Contract.  (1)  The  existence  of  trus- 
tees is  the  only  safeguard  to  the  remaindermen,  and  they  must 
be  independent  persons.  A  tenant  for  life  cannot  be  a  trustee 
for  the  purposes  of  the  Acts.  No  doubt  the  testator  might  by 
express  words  have  appointed  Mrs.  Jackson  a  trustee  for  the 
purposes  of  the  Acts  ;  but  he  has  not  done  so  ;  and,  inasmuch 
as  the  will  was  made  before  the  Act  of  1890,  no  intention  to  do 
so  can  be  implied. 

(1)  [1899]  1  Ch.  275,  289. 
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The  policy  of  the  Acts  shews  that  a  tenant  for  Hfe  is  not  BUCKLEY 
intended  to  be  a  trustee.    He  has  to  get  the  consent  of  the 

trustees  to  his  cutting  timber,  s.  35  of  the  Act  of  1882 ;  ^^v^ 

making  improvements,  s.  26 ;  seUing  the  mansion-house,  s.  10  settled^ 

of  the  Act  of  1890  ;  deahngs  between  him  and  the  estate,  s.  12  :  Estate, 

"  In  re. 

and  differences  between  him  and  the  trustees  are  referred  to  the   

Court  under  s.  44  of  the  Act  of  1882.  Under  this  will  the 
tenant  for  life  can  act  as  sole  trustee  if  she  survives  her 
co-trustee.  By  s.  45,  sub-s.  2,  there  must  be  two  trustees  to 
effect  a  sale ;  but  she  might  become  sole  trustee  of  the  proceeds 
of  sale.  It  is  the  duty  of  the  trustees  to  watch  and  control  the 
tenant  for  life.  Therefore,  there  are  no  trustees  of  this  will  for 
the  purposes  of  the  Settled  Land  Acts. 


Buckley  J.  referred  to  the  facts,  and  continued : — The 
point  to  be  determined  here  is  one  of  very  general  importance. 
Mrs.  Jackson  is  tenant  for  life  under  the  will.  She  and 
Mr.  Adams  are  trustees  of  the  will.  The  will  contains  a  trust 
for  sale,  but  it  is  a  trust  for  sale  which  does  not  take  effect 
until  after  the  decease  of  Mrs.  Jackson— a  future  trust  for  sale. 
Sect.  16,  sub-s.  ii.,  of  the  Settled  Land  Act,  1890,  provides 
that  certain  persons  shall  for  the  purposes  of  the  Settled  Land 
Act  be  trustees  of  the  settlement,  namely — reading  the  words 
relevant  here — The  persons  (if  any)  who  are  for  the  time 
being  under  the  settlement  trustees  under  a  future  trust  for 
sale  of  the  land  to  be  sold."  It  is  argued  on  the  one  hand  that 
Mrs.  Jackson  and  Mr.  Adams  are  not  such  persons,  because 
the  trust  takes  effect  only  after  Mrs.  Jackson  is  dead,  so  that 
she  can  never  be  a  person  to  carry  the  trust  into  effect.  It  is 
argued  on  the  other  side  that,  as  Mrs.  Jackson  and  Mr.  Adams 
are  for  the  time  being  trustees  of  this  settlement,  and  that  it 
contains  a  future  trust  for  sale,  they  are  therefore  trustees  for 
the  purposes  of  the  Settled  Land  Act.  I  think  the  latter 
contention  is  correct.  Take  the  words  of  the  sub-section. 
They  are  these :  "  The  persons  (if  any)  who  are  for  the  time 
being  under  the  settlement  trustees."  There  is  no  difficulty 
so  far.  These  two  persons  are  for  the  time  being — that  is  at 
present— under  the  settlement  trustees.  Then  what  is  meant 
by    under  a  future  trust  for  sale  "  ?  The  preposition  "  under  " 


262 


CHANCEKY  DIVISION. 


[1902] 


BUCKLEY  is  a  little  difficult  to  construe,  but  I  think  it  must  be  read 
^^^■^       as  meaning  "subject  to"  or  "bound  by"  a  future  trust  for 
^-v^      sale,  or  trustees  of  a  settlement  "  which  contains  "  a  future 
Sbt^led^   trust  for  sale.    I  do  not  find  anything  in  the  words  which  says 
^inZ^'     that  the  persons  must  be  those  who  will  execute  the  trust 

  for  sale.    It  is  obvious  that  such  a  reading  of  the  sub-section 

would  render  it  unworkable.  Any  one  of  the  trustees  may 
die  before  the  future  trust  for  sale  becomes  exercisable,  and 
in  that  case  he  will  never  exercise  it.  The  age  of  the 
trustee  may  be  such,  and  the  date  at  which  the  future  trust 
for  sale  is  to  take  effect  may  be  such,  that  a  particular  person 
in  all  human  probability  will  not  be  alive  when  it  comes  to 
be  executed.  I  should  be  introducing  a  series  of  difficulties 
unless  I  looked  simply  at  the  questions :  Who  are  now  the 
trustees,  and  does  the  settlement  contain  a  trust  for  sale  ?  It 
appears  to  me  that  those  are  the  only  two  things  I  have  to 
look  at.  Now  Mr.  Underbill,  who  has  argued  this  case  for  the 
London  and  North  Western  Kailway  Company,  points  out 
forcibly  and  truly  that  the  object  of  having  trustees  for  the 
purposes  of  the  Settled  Land  Acts  is  to  check  and  to  control 
the  tenant  for  life.  Ought  I  to  give  effect  to  that  to  the 
extent  of  saying  that  the  tenant  for  life  cannot  be  a  trustee 
for  the  purposes  of  the  Settled  Land  Acts  ?  Plainly  not.  The 
testator  certainly  could  have  said  that  his  widow  and  some- 
body else  should  be  trustees  for  the  purposes  of  the  Settled 
Land  Act.  It  is  a  mere  question  of  expediency.  Then,  also, 
it  is  pointed  out  that  Mr.  Adams  may  die,  and  Mrs.  Jackson 
may  be  sole  surviving  trustee  and  may  have  to  check  herself. 
The  answer  to  that  I  think  is  that,  if  that  state  of  things 
should  arise,  it  would  be  necessary  and  right  that  there  should 
be  appointed  some  other  person  to  act  with  her.  For  instance, 
under  s.  45,  sub-s.  2,  of  the  Act  of  1882,  there  must  be  two 
trustees  at  the  date  when  the  notice  starting  the  proceedings 
is  given.  It  would  be  competent  at  any  time  to  the  remain- 
derman to  apply  to  the  Court  and  shew  that  the  tenant  for 
life  was  so  placed  that  she  ought  to  be  controlled  by  others 
who  shall  act  with  her.  I  cannot  find  anything  in  that  to 
control  the  construction  of  the  simple  language  of  sub-s.  2- 
The  decisions  on  the  sub-section  have  been  rather  singular 
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There  appear  to  have  been  three  cases  in  chambers,  none  of  BUCKLEY 

which  were  reported ;  but  for  such  knowledge  as  we  have  of 

them  we  are  indebted  to  the  gentlemen  who  make  communica- 

tions  to  the  legal  newspapers.    I  find  that  the  late  Mr.  Justice  qettleij^ 

Chitty,  in  one  case  which  is  referred  to,  in  1891,  Law  Times  Estate, 

In  re. 

newspaper,  p.  241,  In  re  Cox  and  Seadon's  Contract,  apparently   

decided  the  point  in  the  same  way  as  I  am  deciding  now. 
There  is  no  report  of  the  case.  It  is  a  paragraph  in  the  news- 
paper commenting  on  the  conclusions  the  learned  judge  is 
stated  to  have  arrived  at.  Subsequently,  in  1892,  it  would 
appear  that  the  same  learned  judge  arrived  at  a  conclusion 
which  is  said  to  be  the  contrary  of  his  previous  decision.  I 
am  not  sure  that  that  is  so.  That  case  is  to  be  found 
referred  to  in  37  Sol.  J.  109,  where  it  is  the  subject  of  a  short 
article,  and  in  43  Sol.  J.  326,  where  the  name  of  it  is  given. 
Be  NieuwenhuySy  the  reference  to  the  record  being  1892.  N. 
1788.  The  order  is  set  out  in  43  Sol.  J.,  and  I  am  not  at 
all  clear  that  that  was  a  decision  to  the  contrary  of  what  the 
learned  judge  had  previously  decided,  but  there  is  some  doubt 
about  it.  The  other  is  a  case  of  In  re  Earp,  which  was  before 
Stirling  J.,  apparently  in  chambers,  on  January  30, 1899.  It  is 
stated  in  Mr.  Wolstenholme's  book,  8th  ed.  p.  423,  and  that 
learned  judge's  decision  was  also  in  the  same  direction  as  I 
am  deciding  now.  Therefore  it  appears  to  me,  so  far  as  autho- 
rity is  to  be  found  or  traced  at  all,  it  is  in  favour  of  the  view 
which  I  take.  I  hold  that,  under  s.  16,  sub-s.  ii.,  of  the  Act 
of  1890,  the  persons  who  are  for  the  time  being  trustees  of  a 
settlement  which  contains  a  future  trust  for  sale  are  within 
the  definition  of  that  sub-section,  and  that  it  is  immaterial 
that  some  or  one  of  them  are  persons  who  in  all  human  pro- 
bability will  not,  or  in  fact  cannot,  ever  exercise  the  trust,  as 
for  instance  that  one  of  them  is  a  person  who  necessarily  will 
be  dead  before  the  trust  takes  effect.  I  think,  therefore,  that 
Mrs.  Jackson  and  Mr.  Adams  are  trustees  for  the  purposes  of 
the  Settled  Land  Acts. 


Solicitors:  AsJmrst,  Morris ,  Crisp  d-  Co,;  C.  H.  Mason. 
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JOYCE  J.       AFLALO  V,  LAWEENCE  &  BULLEN,  LIMITED. 

}^  [1900    A.  1714.] 

July  31.      Copyright — Book — Author  and  Publisher — Encyclopedia — Ownership  of  Copy- 
right in  Contributions — Copyright  Act,  1842  (5  (fe  6  Vict.  c.  46),  s.  18. 

The  plaintiff  A.  was  employed  by  the  defendants,  a  firm  of  publishers, 
to  edit  an  encyclopsedia  on  sport,  and  it  was  a  term  of  the  agreement  that 
he  was  to  be  remunerated  for  his  editorial  services  by  a  lump  sum  for 
which  he  was  to  contribute  certain  articles  without  further  fee.  The 
plaintiff  C.  was  also  employed  by  the  defendants  to  contribute  certain 
articles  to  the  encyclopaedia  at  so  much  per  thousand  words : — 

Held,  that  there  were  no  special  circumstances  either  in  the  nature  of 
the  publication  or  in  the  terms  of  the  employment  to  warrant  the  infer- 
ence that  the  copyright  in  the  articles  contributed  by  the  plaintiffs  was 
to  belong  to  the  publishers,  and  an  injunction  was  granted  to  restrain  the 
defendants  from  publishing  those  articles  in  a  separate  form. 

This  was  an  action  for  infringement  of  copyright. 

In  the  spring  of  1896  the  plaintiff  F.  G.  Aflalo  submitted  to 
the  defendants,  who  were  a  firm  of  publishers  in  London,  a 
scheme  for  the  compilation  and  publication  of  a  work  to  be 
called  **The  Encyclopaedia  of  Sport,"  and  to  consist  of  signed 
articles  by  well-known  writers  on  various  branches  of  sport. 
The  defendants  determined  to  publish  the  work  under  the 
editorship  of  Mr.  Aflalo,  and  by  an  agreement  in  writing  of 
July  10,  1896,  they  agreed  to  bear  all  the  cost  of  publication, 
and  to  pay  Mr.  Aflalo  a  fee  of  500Z.  for  his  editorial  services ; 
and  Mr.  Aflalo  agreed  to  write  without  further  fee  7000  words 
of  the  special  articles,  and  to  contribute  all  the  unsigned  articles 
that  might  be  required.  The  agreement  also  provided  that 
Mr.  Aflalo  should  be  entitled  to  pursue  his  literary  work  in  so 
far  as  it  did  not  interfere  with  the  performance  of  his  editorial 
duties,  and  that,  in  the  event  of  the  defendants  desiring  to  dis- 
continue publishing  the  encyclopaedia  before  the  work  had 
proceeded  to  a  certain  stage  as  therein  mentioned,  the  sum  of 
250Z.  should  be  paid  to  Mr.  Aflalo  subject  to  the  condition  that 
the  stoppage  of  the  work  was  not  to  be  caused  by  his  own 
action.  The  encyclopaedia  was  published  in  a  series  of  parts, 
and  was  ultimately  completed  under  the  part  editorship  of 
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Mr.  Aflalo  in  1899.     In  pursuance  of  the  above  agreement,  JOYCE  J. 
Mr.  Aflalo  contributed  to  the  encyclopaedia  a  signed  article  1901 
entitled    Sea  Fishing."    Shortly  before  the  date  of  this  agree-  aflalo 

ment,  namely,  on  June  2,  1896,  Mr.  Aflalo,  at  the  request  of  Lawrence 

the  defendants,  wrote  a  letter  to  the  plaintiff  Mr.  C.  H.  Cook,  &  Bulled 

IjIMITED. 

who  under  the  pseudonym  of  John  Bickerdyke  was  a  well-   

known  writer  on  angling,  inviting  him  to  contribute  to  the  ' 
forthcoming  encyclopaedia  an  article  on  angling  of  5000  words, 
and  separate  articles  of  5000  words  each  on  trout  and  pike,  to 
be  paid  for  at  the  rate  of  2Z.  per  thousand  at  the  times  therein 
mentioned,  and  in  pursuance  of  this  agreement  Mr.  Cook 
contributed  three  articles  entitled  respectively  Coarse  Fish," 
"  Pike,"  and  "  Trout."  The  plaintiffs  were  respectively  regis- 
tered as  proprietors  of  the  copyrights  in  the  four  above- 
mentioned  articles.  All  the  articles  were  published  in  the 
encyclopaedia.  In  1900  the  defendants,  without  the  knowledge 
or  consent  of  the  plaintiffs,  published  a  book  called  The  Young 
Sportsman,"  containing  copies  of  each  of  these  articles.  As 
soon  as  this  came  to  the  knowledge  of  the  plaintiffs,  they  called 
upon  the  defendants  to  discontinue  the  further  sale  and  publi- 
cation of  the  book,  and  to  compensate  them  for  the  infringe- 
ments of  their  copyrights,  and  upon  the  refusal  of  the  defend- 
ants to  do  so  they  brought  this  action  for  an  injunction  and 
damages. 

The  defendants  by  their  defence  alleged  that  it  was  an 
implied  term  of  the  plaintiffs'  employment  that  the  copyrights 
in  the  articles  in  question  should  belong  to  the  defendants  as 
proprietors  of  the  encyclopaedia,  and  they  counter-claimed  for 
a  declaration  to  that  effect,  and  for  an  order  expunging  from 
the  book  of  registry  the  entries  whereby  the  plaintiffs  had 
registered  themselves  as  proprietors  of  the  copyrights  in  those 
articles. 

Hughes  J  K.G.,  and  B.  J.  Parker,  for  the  plaintiffs.  In  the 
absence  of  special  contract,  express  or  implied,  an  author  who 
writes  articles  for  an  encyclopaedia  is  entitled  to  the  copyright 
in  his  work,  and  the  publisher  is  not  entitled  to  use  it  in  a 
separate  form.  The  question  turns  upon  ss.  3  and  18  of  the 
Copyright  Act,  1842.    Under  that  Act  prima  facie  the  copy- 
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JOYCE  J.  right  is  in  the  author;  but  where  an  author  is  employed  by  a 
1901       pubhsher  to  write  articles  for  an  encyclopaedia,  or  other  work 
Aflalo     published  in  a  series  of  parts,  and  the  articles  are  composed 
Lawrence   ^^^©r  such  employment  on  the  terms  that  the  copyright  shall 
^Iamitkd'  publisher,  then  the  copyright  is  to  be  the  property 

  of  the  publisher  as  if  he  were  the  actual  author.    There  is  here 

no  express  contract  as  to  copyright,  and  the  question  is.  Can 
it  be  inferred  from  the  facts  of  this  case  that  the  articles 
were  composed  on  the  terms  that  the  publisher  should  have 
the  copyright  therein?  Bishop  of  Hereford  v.  Griffin  (1), 
which  is  the  only  authority  upon  encyclopaedias,  is  a  decision 
in  favour  of  the  author,  and  it  covers  this  case.  In  the  case 
of  an  encyclopaedia  each  article  is  a  monograph  of  great  value 
in  itself,  and  that  distinguishes  it  from  cases  in  which  the 
contributions  have  no  separate  value,  such,  for  example,  as 
Sweet  V.  Benning  (2),  which  related  to  the  ownership  of  the 
copyright  in  a  report  published  for  the  Jurist,  If  that  case 
meant  to  decide  that  the  employment  of  itself  necessarily 
involved  that  the  copyright  was  in  the  publisher,  it  would 
amount  to  a  repeal  of  s.  18 ;  but  when  fairly  read  it  does 
not  go  that  length.  In  Walter  v.  Howe  (3),  where  the  subject- 
matter  was  a  memoir  of  the  late  Earl  of  Beaconsfield  written 
for  The  Times,  the  decision  was  in  favour  of  the  author.  Lamb 
V.  Evans  (4)  illustrates  the  principle  on  which  the  Court  acts. 
That  case  establishes  that  the  onus  is  on  the  publisher  to 
prove  that  the  copyright  is.  in  him,  but  that  in  determining 
this  question  the  nature  of  the  work  to  be  done  may  be  taken 
into  consideration.  There  the  question  was  as  to  the  copy- 
right in  a  series  of  headings  in  a  directory  of  advertisements, 
and  it  would  be  an  absurdity  to  say  that  the  persons  employed 
to  compose  the  headings,  which  had  no  separate  value  what- 
ever, should  have  the  copyright  in  them.  There  is  nothing  in 
the  circumstances  of  this  case  to  discharge  the  onus  which  is 
upon  the  publishers. 

Younger,  E.G.,  and  T.  L.  Gilmour,  for  the  defendants.  The 
true  inference  to  be  drawn  from  the  terms  of  the  employment 
is  that  the  literary  matter  supplied  by  the  plaintiffs  to  the 

(1)  (1848)  IG  Sim.  190.  (3)  (1881)  17  Ch.  D.  708. 

(2)  (1855)  16  C.  B.  459.  (4)  [1893]  1  Ch.  218. 
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defendants  was  to  be  used  by  the  defendants  in  any  event 
whatever,  and  that  the  book,  and  every  part  of  it,  was  to  be 
the  defendants'  property.  The  transaction  must  be  looked  at 
from  a  business  point  of  view.  According  to  the  plaintiffs' 
contention,  it  would  be  open  to  the  author  on  the  very  next 
day  after  the  original  publication  of  his  article  to  republish  it 
in  a  separate  form,  and  so  deprive  the  original  publisher,  his 
employer,  of  the  benefit  for  which  he  had  paid.  That  this  will 
not  be  permitted  is  shewn  both  by  Sweet  v.  Benning  (1)  and 
Lamb  v.  Evans.  (2) 

The  cases  relied  on  by  the  plaintiffs  are  distinguishable. 
Bishop  of  Hereford  v.  Griffin  (3)  was  really  a  decision  upon 
a  point  of  pleading,  there  being  there  no  allegation  in  the 
defence  which  met  the  plaintiffs'  case.  In  Walter  v.  Howe  (4) 
the  author  was  not  a  party,  and  there  was  no  evidence  as  to 
ihe  terms  of  employment,  and  Sweet  v.  Benning  (1)  was  not 
there  cited ;  and,  further,  it  was  a  decision  upon  motion.  It 
does  not  in  any  way  qualify  the  principle  of  Sweet  v. 
Benning  (1)  and  Lamb  v.  Evans.  (2) 

Joyce  J.  (after  reading  s.  18  of  the  Copyright  Act,  1842). 
It  is  perfectly  true  that  in  some  cases,  where  the  publication 
has  been  of  a  peculiar  nature,  or  where  there  have  been  special 
circumstances  in  the  nature  or  terms  of  the  employment  of  the 
person  who  was  engaged  to  compose  part  of  the  book  in  question, 
it  has  been  held  by  the  Court  not  to  be  necessary  that  it  should 
be  expressly  provided  in  the  agreement  between  the  publisher 
and  the  author  that  the  ownership  of  the  copyright  was  to 
belong  to  the  publisher.  But  it  can  be  inferred  from  the 
special  circumstances  of  the  case  that  that  was  to  be  so. 

Now,  in  the  present  case,  there  is  no  special  fact  or  circum- 
stance whatever  in  the  nature  of  the  publication.  It  is  simply 
an  encyclopaedia  of  an  ordinary  kind — an  encyclopaedia  such  as 
is  mentioned  in  the  Act  of  Parliament.  Nor  as  to  Mr.  Cook, 
at  all  events,  can  I  find  that  there  is  any  term  or  circumstance 
in  the  mode  in  which  he  was  employed  by  Messrs.  Lawrence 
&  Bullen,  the  publishers,  from  which  you  can  infer  that 

(1)  16  0.  B.  459.  (3)  16  Sim.  190. 

(2)  [1893]  1  Ch.  218.  (4)  17  Ch.  D.  708. 
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V. 

Lawkence 

&  liULLEN, 
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JOYCE  J.  anything  was  to  result,  or  that  any  consequence  was  to  ensue 

1901  different  from  what  would  have  been  in  an  ordinary  case.  In 

Aflalo  other  words,  as  to  Mr.  Cook  there  is  no  special  circumstance 

Lawrence  nature  of  the  work  or  of  the  employment  which  leads 

&  BuLLEN,  ]2Qe  to  say  that  the  decisions  to  which  I  have  been  referred  shew 

Limited. 

  that  one  of  the  terms  of  his  employment  was  that  the  copyright 

in  that  which  he  wrote  should  belong  to  the  publisher.  With 
regard  to  Mr.  Aflalo,  is  there  anything  in  the  terms  upon  which 
he  was  employed  ?  I  think  if  there  be  anything  special  in  the 
terms  upon  which  he  was  employed,  the  speciality  is  rather  in 
his  favour.  He  is  to  be  paid  so  much  for  anything  written  for 
"  The  Encyclopaedia  of  Sport,"  and  in  addition  to  the  editing 
he  is  to  write,  without  further  fee,  7000  words  of  the  special 
articles,  and  to  contribute  the  unsigned  articles.  That,  to  my 
mind,  if  there  is  any  materiality  in  it  at  all — and  I  do  not  think 
there  is  not — tends  rather  to  the  conclusion  that  the  copyright 
was  not  to  belong  to  the  publisher. 

But,  however,  I  decide  this  case  on  the  short  ground  that  I 
see  no  special  circumstances  either  in  the  nature  of  the  work 
or  in  the  terms  or  nature  of  the  employment  from  which  I 
must  infer  that  which  is  not  expressed — namely,  that  the 
copyright  is  to  belong  to  the  publishers.  The  result  is  that  I 
hold  the  copyright  in  the  articles  composed  by  Mr.  Cook  and 
Mr.  Aflalo  not  to  belong  to  the  proprietors  within  s.  18  of 
the  Act. 

What  the  consequence  of  that  may  be  upon  the  question 
whether  Messrs.  Cook  and  Aflalo  can  republish  their  articles 
in  any  way  it  is  not  for  me  to  determine.  It  does  not  arise. 
All  I  have  to  decide  here  is  whether  Messrs.  Lawrence  &  Bullen 
are  entitled  to  republish  the  articles  written  by  Mr.  Cook  and 
Mr.  Aflalo  in  the  manner  in  which  they  have  been  doing,  or 
threatening  to  do,  and  which,  in  my  opinion,  they  are  not 
entitled  to  do  unless  they  are  the  proprietors  of  the  copyright. 
I  think  the  plaintiffs  are  entitled  to  the  order  which  they  ask, 
namely,  an  injunction,  and  an  inquiry  as  to  damages. 

Solicitors  :  Fields  Boscoe  d  Go, ;  Dixon,  Elkin  d-  Dixon. 

H.  B.  H. 
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LONDON  AND  NOETH  WESTEEN  EAILWAY  COM-   Joyce  j. 
PANY    V.    MAYOE    OF   THE    CITY    OF  WEST-  i90i 


Public  Health — Sanitary  Authority — Power  to  provide  Sanitary  Conveniences 
— Subway  Approaches — Subsoil  of  Road —  Vesting  in  ^-'anitary  Authority 
— Owner  of  Property  adjoining  Road — Property  in  Subsoil  ad  medium 
filum — Presumption — Public  Health  {London)  Act,  1891  (54  &  55  Vict, 
c.  76),  s.  44. 

By  the  Public  Health  (London)  Act,  1891,  s.  44,  sanitary  authorities 
have  power  to  provide  public  conveniences  in  situations  where  they  deem 
the  same  to  be  required,  and  for  this  purpose  the  subsoil  of  any  road, 
exclusive  of  the  footway,  is  vested  in  the  sanitary  authority. 

Where  a  sanitary  authority  had  constructed  in  the  middle  of  a  street 
an  underground  convenience,  with  underground  approaches  having 
entrances  at  either  side  of  the  street : — 

Held,  that,  the  primary  object  being  the  construction  of  the  convenience 
with  the  requisite  means  of  approach  thereto,  the  fact  that  the  approaches 
might  be  used  for  the  purpose  of  crossing  the  street  independently  of  the 
convenience  did  not  constitute  the  works  a  subway  which  the  authority 
had  no  power  to  make. 

Shortly  before  the  construction  of  the  works  the  footway  had  been 
increased  in  width.  One  of  the  entrances  was  constructed  partly  in  the 
subsoil  of  the  road  and  partly  in  that  of  the  footway  as  so  increased  : — 

Held,  that  inasmuch  as  by  presumption  of  law  the  subsoil  of  the  road 
ad  medium  filum  vise  belonged  to  the  owner  of  the  adjoining  premises, 
and  the  vesting  of  the  subsoil  in  the  sanitary  authority  for  the  purpose  of 
making  the  convenience  did  not  extend  to  the  footway,  the  works  in  so 
far  as  they  encroached  upon  the  footway  as  it  existed  at  the  commence- 
ment of  the  works  constituted  a  trespass  ;  and  in  an  action  by  the  adjoining 
owner  a  mandatory  injunction  was  granted  for  their  removal. 

Action. 

The  plaintiffs  were  the  owners  and  occupiers  of  certain  land 
and  premises  in  Parliament  Street  and  Bridge  Street,  West- 
minster. This  property  was  conveyed  to  them  in  fee  simple  by 
an  indenture  dated  July  26,  1886,  the  description  of  the  parcels 
so  conveyed  being  as  follows  : — 

"  All  those  freehold  messuages  or  tenements  situate  in  Par- 
liament Street,  in  the  parish  of  St.  Margaret,  Westminster,  in 
the  county  of  Middlesex,  and  numbered  84,  35,  and  36  in 


MINSTER. 


June  12,  13, 
14; 
Nov.  19. 


[1901    L.  260.] 
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MINSTER 
COEPOEATION 


JOYCE  J.  Parliament  Street  aforesaid,  and  also  all  those  two  freehold 

1901      messuages  or  tenements  situate  in  Bridge  Street,  in  the  said 

London  and'  P^^i^h  of  St.  Margaret's,  Westminster,  numbered  respectively 

North     h  and  12  in  Bridge  Street  aforesaid,  but  which  were  formerly 
Western  . 

Kailway    numbered  46  and  47  m  the  same  street,  all  which  said  premises 
West-  more  particularly  delineated  on  the  plan  drawn  in  the 

margin  of  these  presents  and  thereon  coloured  red." 

The  property  comprised  a  block  of  buildings  at  the  north-east 
corner  formed  by  the  junction  of  Parliament  Street  and  Bridge 
Street. 

The  houses  in  Parliament  Street  had  vaults  or  cellars  in 
connection  with  them  which  extended  beyond  the  boundary 
line,  as  shewn  upon  the  plan,  under  the  pavement  of  the  foot- 
way, and  for  some  little  distance  into  the  roadway  as  it  then 
existed.  At  the  date  of  the  conveyance  the  footway  was  about 
12  feet  wide  from  the  wall  of  the  houses  to  the  outer  edge 
of  the  pavement.  Between  1887  and  1890  the  plaintiffs  rebuilt 
the  premises.  They  occupied  a  portion  of  the  new  building  in 
Parliament  Street  as  offices,  and  let  the  remainder  to  different 
tenants. 

In  1899  Parliament  Street  was  widened  by  pulHng  down  the 
houses  on  the  western  side  and  throwing  a  portion  of  the  sites 
into  the  roadway,  the  width  of  the  footway  in  front  of  the 
plaintiffs'  premises  being  at  the  same  time  increased  from 
12  feet  to  about  21  feet. 

In  1900  the  defendants,  who  were  the  highway  and  sanitary 
authority  of  the  district,  acting  under  the  powers  conferred  by 
s.  44  of  the  Public  Health  (London)  Act,  1891,  constructed 
underneath  the  middle  of  Parliament  Street  certain  public 
lavatories  and  conveniences  with  approaches  thereto  by  means 
of  subways  from  either  side  of  the  street,  the  entrance  to  these 
subways  being  by  means  of  staircases  placed  at  or  near  the 
edge  of  the  pavement.  One  of  these  staircases  was  placed 
opposite  to  the  doorway  of  the  plaintiffs'  premises.  It  extended 
for  a  distance  of  33  feet  along  the  footway,  and  was  fenced 
off  from  it  and  from  the  roadway  by  an  iron  railing.  It 
was  constructed  chiefly  in  the  roadway ;  but  to  the  extent  of 
2  ft.  9  in.  it  encroached  upon  the  footway  as  it  existed  after 
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the  widening  of  the  street.    The  wall  of  the  staircase  nearest   JOYCE  j. 
to  the  plaintiffs'  premises  was  built  up  close  to  the  wall  of  the  I9ui 
plaintiffs'  vault.     The  railing  on  the  pavement  was  placed  London  and 
upon  stone  slabs  which  to  the  extent  of  a  few  inches  were  ^g^^^j^ 
vertically  over  the  wall  of  the  plaintiffs'  vaults.  Railway 

The  plaintiffs  objected  to  the  works  constructed  by  the  West- 
defendants  on  various  grounds.    They  alleged  that  the  defend-  coupoRATfoN. 

ants  had  no  power  under  the  Act  of  1891  to  construct  a  subway ;   

and  that  inasmuch  as  the  subsoil  of  the  road  was  vested  in  the 
plaintiffs  ad  medium  filum  vise  the  making  of  the  subway  con- 
stituted a  trespass  upon  their  property ;  and  that  even  if  for  the 
purpose  of  making  the  conveniences  the  subsoil  of  the  roadway 
was  vested  in  the  defendants  and  not  in  the  plaintiffs,  the  sub- 
soil of  the  footway  was  not  so  vested,  and  that  to  the  extent  to 
which  the  staircase  was  constructed  in  the  footway  it  was  a 
trespass ;  and,  further,  that  the  erection  of  a  portion  of  the 
staircase  over  the  wall  of  the  plaintiffs*  vaults  constituted  a 
trespass.  The  plaintiffs  also  alleged  that  by  erecting  the  stair- 
case and  railing  opposite  to  the  entrance  to  their  premises 
the  defendants  had  obstructed  the  highway  to  the  particular 
damage  of  the  plaintiffs  by  obstructing  and  interfering  with 
the  access  of  the  plaintiffs  from  their  said  premises  to  the 
highway.  On  these  grounds  they  claimed  (1.)  an  injunction 
restraining  the  defendants  from  continuing  to  trespass  by  per- 
mitting the  subway  staircase  and  railings  to  remain  upon  the 
plaintiffs'  land ;  (2.)  alternatively,  an  injunction  to  restrain  the 
continued  obstruction  of  the  highway  ;  and  (3.)  damages. 


Younger y  K.G.y  and  M.  Shearman,  for  the  plaintiffs.  The 
defendants  justify  what  they  have  done  as  being  in  exercise  of 
their  powers  under  the  Public  Health  (London)  Act,  1891.  It 
is  submitted  that  they  have  exceeded  their  powers  under  that 
Act.  First,  what  they  have  constructed  is  not  a  pubhc  sani- 
tary convenience  within  the  Act  at  all.  It  is  a  subway,  and 
none  the  less  a  subway  because,  owing  to  the  way  in  which  it 
has  been  constructed,  it  can  be  utilised  as  a  means  of  access  to 
a  convenience.  It  is  really  a  crossing  for  foot-passengers,  with 
conveniences  communicating  therewith.     The  conveniences 
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JOYCE  J.   are  distinct  in  themselves  and  cut  off  from  the  subway. 

1901       Secondly,  if  it  be  a  convenience,  it  encroaches  upon  the  foot- 
LoNDON  AND  Way,  and  is  therefore  outside  the  Act.    The  defendants  have 
Western    P^^^®^       entrance  and  railings  partly  upon  what  was  footway 
Railway    before  the  commencement  of  the  works.    In  1899  the  foot- 
West-     way,  which  had  before  been  12  feet  wide,  was  widened  to 
CoRPOEATioN.  21  That  was  done  by  the  defendants  under  their  powers 

as  the  highway  authority  under  ss.  90,  96,  and  98  of  the 
Metropolis  Management  Act,  1855,  and  s.  19  of  the  High- 
w^ay  Act,  1835.  It  cannot  be  that,  for  the  purposes  of  s.  44 
of  the  Act  of  1891,  they  can  treat  as  roadway  any  part  of 
that  which  has  become  footway.  They  have  no  power  to 
decrease  the  footway  except  bona  fide  for  the  purpose  of 
increasing  the  roadway.  The  object  of  the  exception  of  the 
footway  from  s.  44  was  to  protect  the  frontagers. 
[HugheSy  K.C.  Sect.  141  defines  the  footway.] 
It  means  the  footway  which  existed  at  the  inception  of  the 
work.  The  defendants  cannot  revert  to  what  has  been  footway 
in  the  past. 

[Joyce  J.  Footway  is  defined  in  s.  72  of  the  Highway 
Act.] 

Yes,  it  is  that  which  has  been  set  apart  for  the  accommoda- 
tion of  foot-passengers."  The  plaintiffs'  right  to  complain  is 
based  first  upon  the  right  of  property,  and  secondly  upon  the 
ground  of  public  nuisance  causing  particular  damage  to  the 
plaintiffs.  Further,  we  say  that,  assuming  this  to  be  a  public 
sanitary  convenience,  the  construction  of  the  entrance  upon 
the  footway  immediately  opposite  the  door  of  the  plaintiffs' 
premises  constitutes  an  unreasonable  exercise  by  the  defend- 
ants of  their  powers,  and,  there  being  an  indirect  motive  on  the 
part  of  the  defendants,  namely,  the  provision  of  facihties  for 
pedestrian  traffic,  the  Court  will  restrain  them.  Vemon  v. 
St.  James'  Vestry  (1)  shews  that  the  Court  will  control  local 
authorities  in  the  exercise  of  their  powers  otherwise  than  bona 
fide.  This  is  not  a  bona  fide  exercise  by  the  defendants  of 
their  powers,  because  they  could  well  have  made  the  con- 
venience without  the  subway,  and  without  injuring  the  plain- 
(1)  (1880)  16  Ch.  D.  449. 
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tiffs.    The  plaintiffs  are  also  entitled  to  relief  on  the  ground   Joyce  j. 
of  trespass.    In  the  first  place,  the  defendants  have  trespassed  looi 
by  placing  a  portion  of  the  structure  over  the  wall  of  our  London- and 
vaults.    Again,  under  the  conveyance  of  1886,  by  presumption  ^vesteL 
of  law  the  subsoil  of  the  highway  to  the  middle  of  the  road  Railway 
passed  to  the  plaintiffs  :  Pratt  on  Highways,  14th  ed.  39.    It  West- 
was  supposed  formerly  that  that  presumption  did  not  neces-  corporation. 
sarily  extend  to  streets  in  a  town ;  but  that  distinction  was 
swept  away  by  Komer  J.  in  In  re  White's  Charities.  (1) 

The  presumption  is  not  rebutted  by  the  fact  that  according 
to  the  plan  upon  the  conveyance  the  property  in  the  soil  of 
the  road  does  not  appear  to  be  included  :  Mi'cklethwait  v. 
Newlay  Bridge  Co.  (2)  Apart  from  the  Act  of  1891,  the 
defendants  have  no  interest  in  the  subsoil  of  the  street. 
"What  is  vested  in  them  is  merely  the  surface  and  so  much  of 
the  subjacent  stratum  as  may  be  necessary  for  them  to  dis- 
charge their  duties  as  a  street  authority :  Cover  dale  v. 
Charlton  (3),  Tollbridge  Wells  Corporation  v.  Baird.  (4)  High- 
way authorities  get  merely  statutory  possession  of  streets 
which  vest  in  them ;  they  do  not  get  the  fee  :  Metropolis 
Management  Act,  1855  (18  &  19  Vict.  c.  120),  ss.  90,  96.  The 
latter  section  is  practically  identical  with  s.  149  of  the  Public 
Health  Act,  1875. 

The  subsoil  is  vested  in  the  defendants  by  s.  44  of  the  Act 
of  1891  for  the  purpose  of  making  a  sanitary  convenience,  and 
no  other.  Assuming  that  we  are  wrong  as  to  property,  then 
we  claim  to  succeed  on  the  ground  of  nuisance  occasioning 
particular  damage  to  us. 

The  particular  damage  alleged  is  the  obstruction  of  the  plain- 
tiffs' access  to  the  highway,  and  the  permanent  depreciation 
in  the  value  of  their  premises.  This  is  something  more  than 
a  public  nuisance  occasioning  particular  damage:  the  defend- 
ants are  interfering  with  the  plaintiffs'  private  right  of  access 
to  the  highway,  a  right  upon  which  the  law  looks  with 
approval :  Fritz  v.  Hobson  (5)  ;  Lyon  v.  Fishmongers'  Co.  (6) 

(1)  [1898]  1  Ch.  659.  (4)  [1896]  A.  C.  434. 

(2)  (1886)  33  Ch.  D.  133,  145.  (5)  (1880)  14  Ch.  D.  542. 

(3)  (1878)  4  Q.  B.  D.  104.  (6)  (1876)  1  App.  Cas.  662. 
Vol.  I.  1902.  T  1 
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JOYCE  J.      That  the  Court  will  grant  an  injunction  in  such  a  case  is 

1901       shewn  by  Goodson  v.  Bichardson.  (1) 
London  AND     Hughes y  K.G.,  and  Diglitoii  Pollock ^  for  the  defendants. 
Western    ^P^'^^  from  their  statutory  powers,  no  doubt  what  has  been 
Eailway    done  by  the  defendants  would  constitute  an  obstruction  to  the 
West-     highway,  and  in  that  sense  a  public  nuisance ;  but  if  what 
^oEPORATTON.  ^hcy  have  done  is  within  their  powers  under  s.  44  of  the  Act  of 
1891,  then  the  obstruction  is  authorized. 

The  most  substantial  point  is  whether  the  defendants  have 
power  to  do  what  they  have  done,  supposing  the  whole  of  the 
works  to  have  been  constructed  in  the  roadway.  The  question 
as  to  the  trespass  upon  the  wall  of  the  vault  is  unimportant. 
The  other  question  of  trespass  upon  the  soil  of  the  footway 
is  also  unimportant  so  far  as  the  plaintiffs  are  concerned, 
because,  if  the  defendants  should  be  held  to  have  exceeded  their 
powers  as  to  that,  they  could  move  the  entrance  further  into 
the  roadway  to  the  extent  of  2  ft.  9  in.,  which  would  not 
benefit  the  plaintiffs  at  all,  as  the  staircase  and  railings  would 
still  obstruct  the  entrance  to  their  premises.  If,  having 
regard  to  s.  44,  they  cannot  object  to  the  entrance  in  the 
middle  of  the  road,  neither  can  they  do  so  if  it  be  put  at  the 
side  of  the  road.  It  would  be  a  sanitary  convenience  placed 
in  a  situation  where  it  was  "deemed  to  be  required."  It  is 
not  suggested  that  the  defendants  have  not  deemed  the  con- 
venience to  be  required  where  they  have  placed  it.  In  order 
to  succeed,  the  plaintiffs  must  establish  that  this  is  a  mere 
device  in  order  to  construct  a  subway.  The  fact  that  there  is 
a  subway  in  connection  with  the  convenience  does  not  make 
it  any  the  less  a  convenience.  It  is  in  truth  a  sanitary  con- 
venience in  the  middle  of  the  street  with  underground  access 
from  the  footway  on  both  sides.  It  has  been  found  that  if  the 
entrance  to  such  a  convenience  is  made  in  the  middle  of  the 
street  its  usefulness  is  much  reduced.  The  question  is  one 
of  the  bona  fide  exercise  of  the  defendants'  powers. 

There  is  evidence  that  the  matter  was  fully  considered,  and 
that  the  sanitary  authority,  in  the  exercise  of  its  discretion, 
came  to  the  conclusion  that  the  scheme  was  the  best  that 
(1)  (1874)  L.  E.  9  Ch.  221. 
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could  be  adopted.    The  question  of  what  it  is  necessary  to   JOYCE  J. 
shew  in  the  case  of  the  exercise  by  a  local  authority  of  its  i90i 
discretion  was  discussed  in  Chaplin  d  Co.  v.  Westminster  lomuon  ani> 
Corporation.  (1)    That  case  is  in  many  ways  analogous  to  the  ^^steL 
present.    Buckley  J.  there  points  out  the  distinction  betwe,en  Railway 
the  private  right  of  access  to  the  highway  from  adjoining  West- 
premises,  and  the  public  right  to  use  the  highway.    Here  the  CoRPOBATioit, 
defendants  do  not  interfere  with  the  plaintiffs'  private  right  of 
access  to  the  highway.    It  is  the  interference  with  the  public 
right  which  they  must  rely  on:  see  also  Attorney- General  v. 
Thames  Conservators  (2),  BaTcer  v.  ;S'^.  Marylehone  Vestry  (3), 
and  Biddulph  v.  St.  George's  Vestry.  (4) 

With  regard  to  the  alleged  trespass  on  the  vault.  What  is 
complained  of  is  a  railing  which  to  a  small  extent  is  vertically 
over  the  wall  of  the  vault.  The  surface  of  the  street  is  vested 
in  the  defendants  under  s.  96  of  the  Act  of  1855 ;  and  s.  108 
expressly  gives  power  to  place  fences  and  rails  for  the  purposes 
of  safety,  so  that,  if  the  staircase  is  properly  where  it  is,  the 
defendants  had  power  to  fence  it  off.  Assuming  we  are  wrong 
as  to  that,  all  that  we  have  done  is  to  place  a  small  quantity  of 
bricks  and  mortar  on  the  plaintiffs'  property  and  it  becomes 
theirs:  May  fair  Property  Co.  v.  Johnston.  (5)  The  proper 
remedy  in  such  a  case  is  damages. 

The  other  point,  as  to  the  footway,  is  more  material.  No 
doubt  the  entrance  is  placed  to  the  extent  of  2  ft.  9  in. 
upon  a  spot  which  prior  to  1899  was  not  footway,  but  for  a 
time  afterwards  was  footway,  and  now  since  this  work  has 
been  done  is  no  longer  footway.  It  is  for  the  highway 
authority  from  time  to  time  to  determine  how  much  of  the 
highway  is  to  be  footway:  Highway  Act,  1835,  s.  19.  The 
defendants  acting  under  their  powers  as  the  highway  authority 
have  narrowed  the  footway.  This  approach  to  the  convenience 
is  outside  the  present  footway,  and  the  space  where  it  is  made 
is  part  of  the  subsoil  of  the  road,  which  is  vested  in  the 
defendants. 


(1)  [1901]  2  Ch.  329.  (3)  (1876)  24  W.  R.  848. 

(2)  (1862)  1  H.  &  M.  1.  (4)  (1863)  3  D.  J.  &  S.  493. 

(5)  [1894]  1  Ch.  508. 
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JOYCE  J.      If  the  defendants  are  justified  in  placing  the  approach  to 
1901       the  convenience  in  the  roadway,  then  the  plaintiffs  are  not 
London  AND  materially  damaged  by  its  being  placed  to  the  extent  of  2  ft. 
misTERN    ^       ^P^^^        footway — that  is  to  say,  they  have  not  sus- 
Bailway    tained  that  particular  damage  which  is  necessary  to  enable 
West-     them  to  sue  in  respect  of  a  public  nuisance. 
CoEPORATioN.     [They  also  referred  to  Harrison  v.  Southioarh  and  Vauxhall 

  ^ '  Water  Co,  (1)] 

You7iger,  K.C.,  in  reply.  It  is  admitted  that  apart  from  the 
Act  of  1891  the  subsoil  of  the  street  is  vested  in  the  plaintiffs, 
so  that  the  whole  question  is  one  of  trespass,  and  all  questions 
of  particular  damage  may  be  left  out  of  consideration.  On  the 
main  point  we  say  that  these  works  are  a  convenience  plus  a 
subway,  and  we  object  to  the  making  of  this  subway,  which  is 
unauthorized  by  the  Act,  on  land  which  is  our  property.  The 
making  of  the  subway  is  altogether  ultra  vires.  On  the  ques- 
tion of  the  footway,  the  subsoil  of  the  street  is  only  vested  in  the 
sanitary  authority  by  s.  44  for  the  purpose  of  providing  certain 
things  which  they  may  elect  to  provide.  That  vesting  takes 
effect  only  when  they  elect  to  exercise  the  power ;  and  that  is 
subject  to  this,  that  the  soil  of  the  footway,  as  it  then  exists, 
shall  not  vest  in  them.  The  plaintiffs  are  entitled  to  the 
injunction  they  ask  for. 

Ciu\  adv.  vult. 

Nov.  19.  Joyce  J.  In  the  year  1886  the  London  and  North 
Western  Kailway  Company,  the  plaintiffs  in  this  action,  pur- 
chased certain  freehold  property  situate  at  the  corner  of  Parlia- 
ment Street  and  Bridge  Street,  Westminster,  which  was 
described  in  the  conveyance  by  reference  to  a  plan  and  thereon 
coloured  red.  [His  Lordship  referred  to  the  conveyance  and 
plan,  and  continued : — ]  This  plan  appears  to  me  to  comprise 
not  merely  the  site  of  the  buildings  then  on  the  premises,  but 
also  a  small  area  outside,  being  a  portion  of  the  foot  pavement 
in  Parliament  Street.  The  pavement  of  that  portion  is  said  to 
have  stood  originally  a  few  inches  above  the  pavement  of  the 
general  footway,  but  this  difference  of  level  has  since  been 

(1)  [ISOl]  2  Ch.  ^09. 
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removed.    I  consider  it  highly  improbable  that  either  party   JOYCE  J. 
supposed  any  interest  in  the  soil  of  the  adjacent  footway,  1901 
outside  the  area  coloured  red  on  the  plan,  or  the  moiety  of  London  and 
Parhament  Street  as  then  existing,  to  be  the  subject  of  the  ^g^^j,^ 
sale  or  of  the  conveyance.    But  as  a  matter  of  fact,  there  were  Railway 
in  connection  with  the  premises  certain  vaults  underneath  the  West- 
footway  and  projecting  into  Parliament  Street  beyond  the  corporation. 
boundary  line  of  the  premises  as  shewn  upon  the  plan.    At  the 
date  of  the  conveyance,  and  thenceforward  until  certain  altera- 
tions made  by  the  then  local  authority  and  completed  in  June, 
1899,  the  pavement  for  pedestrian  traffic  in  front  of  the  plain- 
tiffs' premises  in  Parliament  Street  was  of  the  width  of  no 
more  than  12  feet  or  thereabouts,  measured  from  the  front 
wall  of  the  plaintiffs'  buildings.    In  the  year  1899,  upon  the 
removal  of  the  block  of  buildings  between  Parliament  Street, 
as  it  then  was,  and  King  Street,  and  the  consequent  widening 
of  Parliament  Street,  the  kerb  of  the  footway  in  front  of  the 
plaintiff's  premises  was  advanced  into  the  roadway  so  as  to 
make  the  width  of  the  footway  about  21  feet,  and  the  edge  of 
this  footway  was  the  lire  of  the  kerbing  before  the  alterations 
in  question  in  this  action.    Parliament  Street  as  widened  is 
nearly  100  feet  in  breadth. 

At  the  corner  where  the  plaintiffs'  premises  are  situate, 
between  Parliament  Street  and  Bridge  Street  leading  to 
Westminster  Bridge,  there  is  very  considerable  traffic  of  all 
kinds,  as  everybody  knows,  and  it  was  at  one  time  contem- 
plated by  the  local  authority  to  construct,  there  or  thereabouts, 
certain  sanitary  conveniences  and  a  general  system  of  subways 
underground,  so  as  to  enable  foot-passengers  thereby  to  cross 
the  streets  in  safety.  For  some  reason  or  other  this  project 
for  a  general  system  of  subways  had  to  be  given  up ;  but  it 
was  finally  decided  to  construct  extensive  sanitary  conveni- 
ences for  the  use  of  both  sexes  respectively  underneath  the 
middle  of  Parliament  Street,  with  approaches  thereto  by  a 
descending  staircase  from  the  footways  on  either  side,  one 
effect  of  this  being,  of  course,  that  if  any  one  chose  to  descend 
from  the  foot  pavement,  pass  underneath  the  street,  using  or 
not  using  one  of  the  conveniences  in  passing,  he  or  she  might 
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JOYCE  J.  cross  the  street  without  danger  of  being  run  over  by  any  of  the 
1901       vehicles  which  there  at  certain  hours  crowd  the  roadway.  At 

London  and  ^^st  it  was  proposed  to  place  the  descending  stairs,  from  the 
Western    ^^^tern  side  of  Parliament  Street  to  these  conveniences,  upon 
Kailway    or  within  the  outer  portion  of  the  foot  pavement,  widened  as  it 
Weot-     was  in  1899  opposite  the  plaintiffs'  premises  ;  but  it  was  found 

CoRPOEATK)N.  ^^^^  ^^^^  could  uot  bo  douo  without  acquiring  or  interfering 
with  a  small  portion  of  the  vaults  I  have  mentioned  belonging 
to  the  plaintiffs.  They  objecting  to  these  stairs  being  in  front 
of  their  premises,  though  at  a  distance  of  15  feet  or  thereabouts 
from  the  front  of  their  buildings,  the  stairs  were  placed  further 
away,  so  as  to  stand  for  a  portion  of  their  width  on  the  roadway 
as  then  existing,  and  for  the  rest,  namely — 2  ft.  9  in.  or 
thereabouts — upon  the  foot  pavement  as  extended  in  the 
previous  year,  1899,  in  the  manner  I  have  mentioned.  At  the 
time  of  the  trial  the  works  were  nearly  completed,  what  I  may 
call  the  general  line  of  the  kerb  on  the  edge  of  the  foot 
pavement  having  been  put  back  so  as  to  be  distant  about 
19  feet  or  a  little  less  from  the  adjacent  buildings.  It  is 
not  alleged  or  suggested  that  this  has  not  left  more  than 
ample  width  for  the  use  of  foot-passengers  there.  Indeed,  I 
suppose  the  footway  was  widened  as  it  was  in  1899  not  so  much 
from  necessity  as  to  improve  the  appearance  of  the  street. 

It  was  stated,  and  is  probably  the  fact,  that  the  only  power 
the  defendants  had  to  do  what  they  have  done  must  be  found 
in  s.  44  of  the  Public  Health  (London)  Act,  1891,  and  it  was 
argued  that,  apart  from  any  question  of  the  right  of  property 
in  the  subsoil,  the  situation  selected  for  the  conveniences  was 
unreasonable  and  improper,  and  that,  inasmuch  as  people  could 
cross  Parliament  Street  by  means  of  the  approaches  to  the 
conveniences,  those  approaches  did  in  fact  constitute  a  subway 
which  the  defendants  had  no  authority  to  make,  and  that  all 
that  they  have  done  is  thus  ultra  vires  and  ought  to  be  removed. 
Apart  from  any  question  depending  upon  the  legal  right  to  the 
subsoil,  or  assuming  this  to  be  vested  in  the  defendants,  I  have 
come  to  the  conclusion  that  what  the  defendants  have  done  is 
in  no  way  ultra  vires,  unreasonable,  or  improper.  Their  primary 
object  was,  in  my  opinion,  the  construction  of  the  conveniences 
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with  the  requisite  and  proper  means  of  approach  thereto  and    JOYCE  J. 
exit  therefrom,  and  because,  by  reason  of  there  being  approaches  I90i 
from  both  sides,  these  may  be  tised  for  crossing  the  street,  I  London 
dechne  to  hold  that  the  defendants  have  not  acted  bona  fide  in  ^steen- 
the  exercise  of  their  statutory  powers,  or  that  they  have  Railway 
occasioned  any  nuisance  that  was  not  authorized  by  law.    In  West- 
other  words,  I  think  this  action  fails,  unless  the  plaintiffs  can  coeporattox. 
establish  that  a  portion  of  the  site  of  the  eastern  approach  or 
staircase  down  to  the  conveniences  is  their  property,  and  a 
part  of  the  footway  within  the  meaning  of  that  expression  in 
the  44th  section  of  the  Public  Health  (London)  Act,  1891.  The 
plaintiffs  relied  upon  the  presumption  which  is  thus  stated  in 
Pratt  on  Highways,  14th  ed.  p.  39  :  "  It  is  a  presumption  of  the 
law,  in  the  absence  of  evidence  to  the  contrary,  that  the  soil  of 
a  highway,  to  the  middle  of  the  road  (usque  ad  medium  filum 
vise)  belongs  to  the  owner  of  the  land  adjoining  the  highway. 
This  presumption  has  been  said  to  rest  on  the  supposition  that, 
when  the  road  was  originally  set  out,  the  proprietors  of  the 
adjoining  land  each  contributed  a  portion  of  their  land  for  its 
formation."   And  the  presumption  is  also  stated  in  Elphinstone, 
Norton  and  Clark  on  the  Interpretation  of  Deeds,  at  p.  179,  as 
follows  :  "  By  the  conveyance  of  land  abutting  on  a  highway, 
or  separated  from  it  by  a  strip  of  unenclosed  land,  the  prima 
facie  presumption  of  law,  in  the  absence  of  evidence  of  owner- 
ship, is  that  the  strip  and  the  soil  of  the  road  usque  ad  medium 
filum  passes."   The  defendants  hardly  contested  the  application 
of  this  presumption  to  the  present  case,  notwithstanding  what 
is  said  in  Beckett  v.  Leeds  Corporation  (1),  Eomer  J.  having 
held  in  In  re  White's  Charities  (2)  that  the  presumption  that 
half  the  soil  of  the  road  is  intended  to  pass  to  a  purchaser 
of  land  described  as  bounded  by  a  public  thoroughfare  is 
equally  applicable  to  streets  in  a  town  as  to  highways  in  the 
country.    I  cannot  say  that  I  consider  this  last  case  to  be  an 
altogether  satisfactory  authority.    Still  it  is  a  dehberate  decision 
to  the  effect  above  stated. 

In  considering  my  judgment  it  occurred  to  me  that  Par- 
liament Street  was  quite  a  modern  street,  and  that  it  was 
(1)  (1872)  L.  R.  7  Ch.  421.  (2)  [1898]  1  Ch.  659. 
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JOYCE  J.  very  possible  that  the  land  required  for  making  it  might 

1901  have  been  purchased  by  some  road  authority.    Upon  refer- 

LoxDoxAND  ring  to  Wheatley's  "London,"  I  found   it  there  stated 

Western  Parliament  Street  was  made  pursuant  to  the  statute 

Eailway  29  Geo.  2,  c.  38,  King  Street  having  been  previously  the 

West-  only  highway  from  Whitehall  to  Westminster.    That  Act 

MIXSTER  • 

CoRPORATiox.  provided  the  Commissioners  of  Westminster  Bridge  with  funds 
for  the  purchase  of  houses  and  grounds  for  the  purpose  of 
widening  the  ways  and  making  more  safe  and  commodious  the 
streets,  avenues,  and  passages  from  Charing  Cross  to  West- 
minster. In  J.  T.  Smith's  Antiquities  of  Westminster " 
(1807)  an  elaborate  plan  is  given,  shewing  the  streets,  courts, 
alleys,  and  yards  near  the  locus  in  quo  as  they  appeared  before 
the  erection  of  Parliament  Street.  If  this  plan  be  correct,  the 
site  of  the  portion  of  Parliament  Street  now  in  question  must 
have  been  purchased,  or  the  right  to  use  it  somehow  acquired 
— it  is  hardly  likely  to  have  been  given — by  the  Commissioners 
of  Westminster  Bridge.  I  thought  it  my  duty  under  the 
circumstances  to  mention  the  case  again  in  Court  and  to  call 
counsel's  attention  to  the  point.  Upon  a  subsequent  day,  how- 
ever, counsel  for  the  defendants  informed  me  that  he  had 
nothing  more  to  say,  and  that  his  clients  did  not  desire  or  were 
unable  to  adduce  further  evidence.  I  may  add  that  by  the 
Act  16  &  17  Vict.  c.  46,  the  estates  of  the  Commissioners  of 
Westminster  Bridge  were  transferred  to  the  Commissioners  of 
Her  Majesty's  Works  and  PubKc  Buildings.  The  Act  50  &  51 
Vict.  c.  34,  also  deals  with  the  approaches  to  Westminster 
Bridge. 

Now,  whatever  I  may  conjecture  to  be  the  true  facts  if 
investigated  and  ascertained  in  reference  to  the  ownership  of 
the  subsoil  in  Parliament  Street  where  the  staircase  has  been 
constructed,  I  suppose  I  must  act  upon  such  evidence  only  as 
was  before  the  Court  at  the  trial,  and  hold  that  the  presumption 
I  have  mentioned  applies,  and  consequently  that  the  land  or 
soil  where  the  staircase  is  constructed  as  to  2  ft.  9  in.  in  width 
is  the  property  of  the  plaintiffs,  and,  being  part  of  the  footway, 
not  liable  to  be  taken  and  used  by  the  defendants  under  the 
Act  of  1891  for  the  purpose  of  the  construction  of  sanitary  con- 
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veniences.  I  must,  therefore,  as  it  seems  to  me,  grant  an  JOY(;e  .i. 
injunction  for  the  removal  of  this  portion  of  the  staircase.  i90i 

This  result  appears,  under  the  circumstances,  to  be  most  London  ani» 
unsatisfactory.    I  cannot  help  suspecting  that  the  soil  in  westekx 
question  does  not  belong  to  the  plaintiffs.    My  order  will  do  Railway 
the  plaintiffs  no  real  good  if  the  defendants  choose,  as  they  West- 
may,  simply  to  put  the  staircase  2  ft.  9  in.  further  out  into  Corpoeatiox. 
the  roadway,  thus  making  it  to  stand  clear  of  the  footway 
as  it  was  before  the  works  were  commenced.    Nor  do  I  see 
how  I  can  compel  the  defendants  to  restore  the  old  line  of  the 
kerb  or  edge  of  the  footway  as  it  existed  at  the  end  of  1899. 

As  to  the  costs,  it  appears  to  me  that  the  plaintiffs  have 
failed  in  substance  as  to  half  the  case,  and  they  have  succeeded 
as  to  the  rest.    Therefore,  I  make  no  order  as  to  costs. 

I  shall  stay  the  operation  of  this  injunction  for  a  period  of 
six  months,  and  I  shall  give  leave  to  apply  to  the  judge  in 
chambers  to  extend  that  period  if  an  appeal  be  presented,  or 
for  any  other  reason,  and  if  it  comes  before  me,  certainly  if 
an  appeal  is  presented,  I  shall  stay  it  until  after  the  appeal 
is  disposed  of. 

Solicitors  :  C.  H.  Mason  ;  Percy  Gates, 

G.  A.  S. 


Vol.  I.  1902.  U 
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JOYCE  J.  jn  re  A  POLICY  No.  6402  OF  THE  SCOTTISH  EQUIT- 
1901  ABLE  LIFE  ASSUEANCE  SOCIETY. 

DecJS^lO.  1^1901  2802.] 

Policy  of  Insurance — Policy  made  Payable  to  Another — Purchase  in  Name  oj 
a  Stranger — Presumption  of  Intention — Besulting  Trust. 

A  policy  of  insurance  was  taken  out  by  A.  on  his  own  life  "  for  behoof 
of  B.,"  his  wife's  sister,  and  the  policy  provided  that  B.,  her  executors, 
administrators,  and  assigns,  should  be  entitled  to  receive  the  policy  moneys 
on  A.'s  death.  A.,  who  survived  B.,  retained  the  policy,  and  paid  the 
premiums  till  his  death  : — 

Eeldy  that  the  legal  personal  representatives  of  B.  were  trustees  of  th& 
policy  moneys  for  the  legal  personal  representatives  of  A. 

On  March  11,  1850,  Mr.  William  Sanderson  effected  a  policy 
on  his  own  life  for  400Z.  with  the  Scottish  Equitable  Life 
Assurance  Society  "  for  behoof  of  Miss  Harriott  Stiles,"  and  it 
was  thereby  certified  that  the  said  Harriott  Stiles,  and  her 
executors,  administrators,  and  assigns,  should  be  entitled  to 
receive  at  the  end  of  six  months  after  the  decease  of  the  said 
William  Sanderson  the  sum  of  400Z.,  or  such  other  sum  as 
should  become  payable  upon  the  contingency  before  expressed, 
agreeably  to  the  laws  and  regulations  of  the  said  society ;  and 
it  was  thereby  specifically  declared  and  agreed  that  the  sum  or 
sums  to  become  due  and  payable  as  therein  mentioned  should 
be  payable  to  the  executors,  administrators,  or  assigns  of  the 
said  assured  at  the  office  of  the  society  in  London,  and  that 
the  receipt  of  the  person  or  persons  who  in  the  character  of 
executor  or  executors,  or  administrator  or  administrators,  would 
by  the  law  of  England  have  been  competent  to  have  given  a 
discharge  for  the  said  sum  or  sums,  if  the  said  policy  had  been 
a  policy  issued  by  a  society  or  company  estabhshed  in  England, 
should  be  a  valid  or  sufficient  discharge  to  the  society  for  the 
said  sum  or  sums,  notwithstanding  that  the  said  policy  was  a 
policy  issued  by  a  society  established  in  Scotland. 

Mr.  Sanderson's  wife  died  in  the  same  year,  1850,  and  in  May, 
1852,  Mr.  Sanderson  went  through  the  ceremony  of  marriage 
with  Miss  Stiles,  who  was  his  deceased  wife's  sister. 
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Miss  Stiles  died  on  September  21,  1870,  and  Mr.  Sanderson 
on  September  22,  1900. 

There  was  then  due  under  the  policy  the  sum  of  790^.  lis.  Ad. 
Doubts  having  arisen  as  to  who  was  entitled  to  this  sum,  the 
insurance  company  paid  the  money  into  court  under  the  Life 
Assurance  Companies  (Payment  into  Court)  Act,  1896. 

This  summons  was  taken  out  by  the  executors  of  Mr.  Sander- 
son for  the  determination  of  the  question  whether  the  money 
belonged  to  them,  or  to  the  legal  personal  representative  of 
Miss  Stiles. 

It  appeared  that  Mr.  Sanderson  had  always  retained  the 
policy  in  his  own  possession,  and  had  regularly  paid  the  pre- 
miums thereon  until  his  death.  There  was  no  evidence  to 
shew  that  the  policy  was  taken  out  for  the  benefit  of  Miss 
Stiles. 
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George  Lawrence,  for  the  plaintiffs.  There  is  no  evidence 
apart  from  the  language  of  the  policy  itself  that  this  policy  was 
taken  out  for  the  benefit  of  Miss  Stiles,  and  the  mere  fact  that 
the  policy  was  expressed  to  be  taken  out  for  her  behoof,  and 
that  she  was  named  as  the  person  entitled  to  receive  the  money 
is  not  sufficient  to  entitle  her  to  the  beneficial  interest  therein. 
It  may  be  admitted  that  the  defendant  as  her  legal  personal 
representative  had  the  legal  right  to  receive  the  money,  but  he 
is  a  trustee  of  it  for  the  plaintiffs.  There  is  no  authority  upon 
the  precise  point.  In  In  re  Bichardson  (1),  where  a  policy 
was  taken  out  by  a  father  in  his  daughter's  name  and  was 
retained  by  the  father,  it  was  held  by  Kay  J.  that  the 
daughter  was  beneficially  entitled  to  the  policy  moneys :  but 
that  decision  was  founded  upon  the  presumption  of  advance- 
ment arising  from  the  relationship  of  the  parties.  In  Pfleger 
V.  Browne  (2)  it  was  laid  down  by  Lord  Eomilly  that,  where 
a  policy  is  taken  out  by  A.  and  is  made  payable  to  B.,  the 
onus  is  on  the  latter  to  prove  that  he  is  beneficially  entitled 
to  it.  This  case  depends  upon  the  principle  stated  by 
Kindersley  V.-C.  in  Beecher  v.  Major  (3),  which  was  a  case  of 

(1)  (1882)  47  L.  T.  514.  (2)  (1860)  28  Beav.  391. 

(3)  (1865)  2  Dr.  &  Sm.  431,  435. 
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a  purchase  of  stock  in  the  name  of  a  stranger.  The  Vice- 
Chancellor  there  said :  "  The  question  is  one  of  intention,  and, 
in  the  absence  of  an  expressed  intention,  the  Courts  have 
estabHshed  certain  presumptions  as  guides  in  ascertaining  the 
intention.  One  presumption  is  that  if  a  person  purchases  stock 
in  the  name  of  A.  B.  not  being  his  child,  the  stock  belongs 
beneficially  to  the  person  who  purchased  and  transferred  the 
stock."  The  Vice-Chancellor  then  goes  on  to  say  that  the  pre- 
sumption may  be  rebutted  by  a  declaration  of  intention  that  it 
should  be  for  the  benefit  of  A.  B.,  but  that  such  intention 
must  be  clearly  expressed. 

Pattisson,  for  the  defendant.  Here  there  is  a  precise  declara- 
tion that  the  policy  is  for  behoof  of  Miss  Stiles,  and  the  policy 
is  made  payable  to  her.  That  is  enough  to  constitute  a  gift  of 
the  policy  moneys.  Sanderson  has  done  everything  which, 
according  to  the  nature  of  the  property,  was  necessary  to  be 
done  in  order  to  transfer  it  to  Miss  Stiles.  The  language  of 
the  policy  amounts  to  a  good  declaration  of  trust  in  her  favour  : 
Milroy  v.  Lord.  (1) 

George  Laivrence,  in  reply.  Although  this  policy  may  be  void 
on  the  ground  of  no  insurable  interest  as  between  Sanderson 
and  the  insurance  company,  yet,  if  the  company  does  not  take 
advantage  of  the  illegality,  the  rights  of  the  parties  are  deter- 
mined in  the  same  way  as  if  it  were  a  valid  policy :  Worthington 
V.  Curtis.  (2) 

[Joyce  J.  referred  to  Mortimer  v.  Davies,  cited  by  Sir  Samuel 
Komilly  in  Eider  v.  Kidder.  (3)] 

Cur.  adv.  vult. 


Dec.  19.  Joyce  J.  In  the  leading  case  of  Dyer  v.  Dyer  (4) 
Eyre  C.B.,  in  giving  his  judgment,  says  :  "  The  clear  result  of 
all  the  cases,  without  a  single  exception,  is,  that  the  trust  of  a 
legal  estate,  whether  freehold,  copyhold,  or  leasehold ;  whether 
taken  in  the  names  of  the  purchasers  and  others  jointly,  or  in 
the  name  of  others  without  that  of  the  purchaser;  whether  in 

(1)  (1862)  4  D.  E.  &  J.  204,  274.  (3)  (1805)10  Ves.  360, 363;  53  E.^. 

(2)  (1875)  1  Ch.  D.  419.  269. 

(4)  (1788)  2  Cox,  92,  93;  1  Watk.  Copy.  216  ;  2  E.  E.  14. 
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one  name  or  several ;  whether  jointly  or  successive^  results  to 
the  man  who  advanced  the  purchase-money  " ;  and,  although 
the  judgment  goes  only  to  real  estate  or  to  leaseholds,  I 
think  the  law  is  correctly  laid  down  in  Lewin  on  Trusts, 
10th  ed.  p.  175,  where  it  is  stated  :  "  Not  only  real  estate,  but 
personalty  also,  is  governed  by  these  principles,  as  if  a  man  take 
a  bond,  or  purchase  an  annuity,  stock,  or  other  chattel  interest, 
in  the  name  of  a  stranger,  the  equitable  ownership  results  to 
the  person  from  whom  the  consideration  moved." 

The  authority  cited  with  reference  to  a  bond  is  the  case  of 
Ebrand  v.  Dancer  (1),  where  a  grandfather  had  taken  a  bond 
in  the  name  of  his  grandchildren,  their  father  being  dead.  The 
Lord  Chancellor  said :  "  There  is  difference  in  the  case,  where 
the  father  is  dead  and  where  he  is  alive ;  for  when  the  father 
is  dead,  the  grandchildren  are  in  the  immediate  care  of  the 
grandfather;  and  if  he  take  bonds  in  their  names,  or  make 
leases  to  them,  it  shall  not  be  judged  trusts,  but  provision  for 
the  grandchild,  unless  it  be  otherwise  declared  at  the  same 
time."  In  other  words,  that  means  that,  if  the  grandfather  in 
that  case  had  not  been  in  loco  parentis  to  the  grandchildren 
in  whose  name  the  bond  had  been  taken  out,  then  they 
would  have  been  trustees  for  the  grandfather,  who  took  the 
bond. 

Then  there  is  the  case  of  Bider  v.  Kidder,  (2)  There  John 
Eider  purchased  Consolidated  3  per  cent.  Annuities,  and  trans- 
ferred the  stock  into  the  joint  names  of  himself  and  the 
defendant  Anne  Kidder ;  and  Sir  Samuel  Komilly,  in  his 
argument  in  that  case,  cites  Mortimer  v.  Davies,  and 
says  (3) :  "  In  Mortimer  v.  Davies^  a  late  case  at  the  KoUs 
a  man  living  in  this  way,  but  not  married,  purchased  an 
annuity  in  the  name  of  the  woman,  with  whom  he  cohabited. 
It  appeared  the  purchase-money  was  his ;  and  no  consideration 
passed  from  her.  She  insisted,  that  it  was  intended  as  a  provi- 
sion for  her ;  but  was  held  to  be  a  trustee."  That  case  is  again 
mentioned  by  Sir  Samuel  Komilly  in  his  reply.  He  says  (4) : 
**In   Mortimer   v.  Davies   there   were   no  circumstances. 
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JOYCE  J.  Upon  the  dry  point  alone,  that  the  defendant  cannot  produce 

1901  evidence  of  an  intention  to  make  a  provision  for  her,  this 

A  Policy  plaintiff  is  entitled  "  ;  and  it  appears  that  in  this  particular  case 

"^oFTHif  Bider  v.  Kidder  (1)  the  annuities  were  directed  to  be 

Scottish  re  transferred.  Lord  Eldon  says  (2)  :  "  If  the  case  at  the  Eolls 
Equitable  ^  j     \  / 

Life  was  purely  this ;  that  A.  bought  an  annuity  in  the  name  of  B., 
Society,  A.  paying  for  it,  and  B.  had  no  proof,  that  it  was  meant  as  a 
provision  for  her,  in  this  Court  the  fact  of  the  advancement  of 
the  purchase-money,  as  between  these  persons,  standing  in  no 
relation  to  each  other,  that  would  meet  the  presumption,  raises 
a  trust  in  the  person,  vested  with  the  interest,  for  the  benefit  of 
the  person,  who  paid  the  money  "  ;  and  later  on  he  says  :  "If 
therefore  this  case  depended  upon  the  mere  naked  circum- 
stance of  the  purchase  of  stock  in  both  their  names,  and  he  had 
died  immediately,  without  any  dealing  or  transaction  upon  it,  I 
should  have  thought,  the  defendant  would  have  been  a  trustee 
for  his  personal  representative;  as  she  would  have  been  for 
himself."  And  Lord  Eomilly  puts  it  quite  generally  in  the 
case  of  Garrich  v.  Taylor  (3),  which  was  affirmed  in  the  Court 
of  Appeal.  (4)  He  says  :  "  If  a  purchase  be  made  by  one  in  the 
name  of  another,  the  presumption  is  that  the  latter  is  a  trustee 
for  the  person  who  pays  the  money,  unless  the  parties  stand  in 
the  relation  of  parent  and  child." 

Now,  in  the  present  case  a  policy  was  taken  out  by  Mr. 
Sanderson  a  great  many  years  ago,  and  the  name  of  Miss  Stiles 
appears  in  the  policy  as  the  person  to  whom  the  money  is  to 
be  paid.  The  policy  was  never  handed  to  her,  and  she  is  now 
dead,  and  the  premiums  were  always  paid,  and  were  paid  for 
many  years  after  her  death,  by  Sanderson.  That,  really,  is  a 
case  of  a  man  taking  the  policy  out  in  the  name  of  another, 
that  other  person  being  a  sister  of  his  wife,  and,  therefore, 
not  standing  in  any  relation  to  him  "  that  would  meet  the 
presumption,"  as  Lord  Eldon  expressed  it.  It  comes  really  to 
this  :  a  purchase  by  one  in  the  name  of  another  with  no 
other  circumstances  at  all  proved.    Therefore,  in  my  opinion. 


(1)  10  Yes.  360 ;  (1806)  12  Yes.        (2)  10  Yes.  366. 
202  ;  53  R.  R.  269.  (3)  (1860)  29  Beav.  79,  83. 

(4)  (1861)  31  L.  J.  (Ch.)  68. 
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although  the  legal  personal  representative  of  the  lady  in  this 
case  would  be  the  person  entitled  to  receive  the  money  at  law 
and  to  give  a  receipt  for  it,  in  equity  the  money  belongs  to  the 
legal  personal  representatives  of  Mr.  Sanderson,  who  took  out 
the  policy. 

Solicitors :  Sole,  Turner  do  Knight,  for  Palmer,  Wardley  d 
Barton,  Tonhridge, 

H.  B.  H. 
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McCHEANE  v.  GYLES.  c.a. 

[1901    M.  1004.] 

Procedure — Action  for  Breach  of  Trust — Relief  claimed  hy  Defendant — Con-  Dee^. 
tribution — Third-party  Notice — Third  Party  out  of  Jurisdiction — ''^Neces- 
sary or  Proper  Party  — Service  out  of  Jurisdiction — Service  in  Ireland — 
Application  for  Leave — Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  24, 
sub-s.  3 — Rules  of  Supreme  Court,  1883,  Order  xi.,  rr,  1  {g),  2  ;  Order  xf/., 
rr,  11,  48. 

The  third-party  procedure,  which  is  the  creature  of  the  Judicature  Act, 
1873,  s.  24,  sub-s.  3,  is  governed,  as  regards  service  out  of  the  jurisdiction 
of  a  third- party  notice  issued  by  a  defendant  under  Kules  of  the  Supreme 
Court,  1883,  Order  xvi.,  r.  48,  by  Order  xi.,  r.  1 ;  so  that  a  defendant  can 
only  obtain  leave  to  serve  such  a  notice  on  a  third  party  out  of  the  juris- 
diction when  the  subject-matter  of  his  claim  falls  under  one  or  other  of  the 
specific  cases  mentioned  in  Order  xi.,  r.  1,  in  which  service  of  a  writ  out  of 
the  jurisdiction  will  be  allowed. 

Thus  where,  in  an  action  by  a  cestui  que  trust  against  the  survivor  of 
two  trustees  for  breach  of  trust,  the  defendant  applied  under  Order  xi., 
r.  1  {(f),  for  leave  to  serve  the  legal  personal  representative,  resident  in 
Ireland,  of  the  deceased  trustee,  as  being  "  a  necessary  or  proper  party  " 
to  the  action,  with  a  third-party  notice  issued  under  Order  xvi.,  r.  48,  and 
claiming  contribution : — 

Held,  by  the  Court  of  Appeal,  that  Order  xi.,  r.  1  {g),  had  no  application 
to  a  third-party  notice  for  contribution  (unless,  semUe,  there  were  at  least 
two  contributors  one  of  whom  was  within  the  jurisdiction) ;  and  that  con- 
tribution from  a  single  contributor  was  not  one  of  the  cases  mentioned 
in  that  order  in  which  service  of  a  writ  out  of  the  jurisdiction  could  be 
allowed.  An  order  made  by  Buckley  J.,  giving  the  defendant  leave  to 
serve  his  notice  on  the  third  party  in  Ireland,  was  therefore  discharged, 
but  without  prejudice  to  any  application  by  him  under  Order  xvi.,  r.  11, 
to  add  the  third  party  as  a  defendant  to  the  action. 


Thomas  Jones,  of  Kilkenny  in  Ireland,  by  his  will,  dated 
March  21,  1862,  bequeathed  lOOOZ.  to  three  trustees  therein 

X  2  1 
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0.  A.      Darned,  in  trust  for  his  daughter  Sarah  for  life ;  and  in  case  she 

1901  married  it  was  his  wish  that  the  said  sum  should  be  vested  in 
McCheane  trustees  for  her  benefit  during  her  life,  and  after  her  death  for 

Gyi'es.  benefit  of  her  issu^.    And  he  appointed  his  son  Thomas 

  Jones  his  executor. 

The  testator  died  on  October  19,  1863,  and  his  will  was  duly 
proved  by  his  executor  in  the  Kilkenny  District  Eegistry  of  the 
Court  of  Probate  in  Ireland. 

By  articles  executed  in  Ireland  and  dated  August  12,  1865, 
to  which  Thomas  Jones,  the  son,  was  a  party,  and  made  on  the 
marriage  of  his  daughter  Sarah  with  Thomas  Shaw  McCheane, 
both  of  whom  were  also  parties,  it  was  agreed  that  as  soon  as 
the  said  Thomas  Jones,  the  son,  or  any  future  personal  repre- 
sentative of  the  testator,  should  realize  out  of  the  assets  of  the 
testator  the  sum  of  lOOOZ.,  the  same  should  be  paid  to  two 
persons  as  trustees,  who  should  stand  possessed  thereof  upon 
trust  to  pay  the  interest  thereof  to  the  wife  for  life,  and  after 
her  death  upon  trust  for  her  issue  as  she  should  by  deed  or  will 
appoint,  with  remainders  over. 

These  articles  were  followed  by  a  settlement  dated  Decem- 
ber 17,  1874,  made  and  executed  in  Ireland  by  Mr.  and  Mrs. 
McCheane,  whereby  Walter  Gyles  and  John  Cronyn  were 
appointed  trustees  of  the  1000^.,  which  was  therein  expressed 
to  have  been  duly  paid  to  them  by  the  testator's  then  legal 
personal  representative,  upon  the  trusts  of  the  will  as  varied  by 
the  articles,  the  two  trustees  being  parties  to  the  settlement 
and  expressing  their  consent  to  act.  Mrs.  McCheane  by  a  deed- 
poll  of  March  26,  1901,  in  pursuance  of  her  power,  appointed 
the  whole  trust  fund  to  her  only  son,  Thomas^Ernest  McCheane, 
absolutely,  at  the  same  time  assigning  her  life  interest  therein 
to  him  absolutely.  Mr.  and  Mrs.  McCheane,  their  son,  and  the 
two  trustees  were  all  resident  in  Ireland.  The  lOOOZ.  trust 
fund  was  invested  by  the  two  trustees  Gyles  and  Cronyn  on  a 
second  mortgage  of  land  in  Ireland,  dated  December  17,  1874, 
the  same  date  as  the  settlement,  the  mortgage  being,  it  was 
said,  a  contributory  mortgage. 

In  1896  the  mortgaged  property  was  sold,  but  realized  a  sum 
sufficient  to  pay  only  the  first  mortgage,  so  that  the  lOOOZ.  trust 
fund  was  lost. 
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John  Cronyn,  one  of  the  two  trustees  of  the  settlement,  died      c.  A. 
on  June  22,  1877,  and  administration  to  his  estate  was  granted  1901 
to  his  widow  and  executrix,  Caroline  Eliza  Cronyn,  who  was  mcChea 
resident  in  Dublin.    It  was  said  that  under  his  will  she  was  qyles 
tenant  for  life  of  his  estate.   

In  March,  1901,  Thomas  Ernest  McCheane,  being  the  sole 
beneficiary  under  the  settlement,  brought  the  present  action  in 
England  against  Gyles,  the  surviving  trustee,  who  happened 
then  to  be  in  England,  charging  him  with  breach  of  trust  in 
having  advanced  the  trust  fund  upon  an  insufficient  and  improper 
security,  and  claiming  payment  by  him  of  the  entire  fund,  with 
interest. 

The  defendant  Gyles  then  took  out  a  summons  ex  parte 
asking  either  that  Mrs.  Cronyn,  the  executrix  of  his  deceased 
co-trustee,  might  be  added  as  a  defendant .  to  the  action,  or 
that  he  might  have  leave  to  serve  her  in  Dublin,  out  of  the 
jurisdiction,  with  a  third-party  notice,  claiming  contribution 
from  her,  as  her  deceased  husband's  legal  personal  represen- 
tative, to  the  extent  of  one-half  of  any  sum  the  plaintiff  might 
recover  in  the  action,  on  the  ground  that  her  husband  was  at 
the  date  of  the  advance,  and  thereafter  up  to  the  date  of  his 
death,  trustee  of  the  settlement  together  with  the  defendant  and 
a  party  to  the  advance,  and  equally  liable  with  the  defendant 
in  respect  of  the  alleged  breach  of  trust. 

On  the  hearing  of  the  summons  in  chambers  the  judge  made 
an  order  giving  the  defendant  Gyles  leave  to  serve  the  third- 
party  notice  in  Dublin  on  Mrs.  Cronyn,  and  she  was  eventually 
served  there. 

Mrs.  Cronyn  then,  on  September  4, 1901,  entered  a  conditional 
appearance,  and  subsequently  served  the  defendant  Gyles  with 
a  notice  of  motion  dated  November  11,  1901,  to  have  the  third- 
party  notice  and  the  order  giving  leave  to  serve  it  out  of  the 
jurisdiction  set  aside  or  discharged. 

The  motion  was  supported  by  an  affidavit  by  Mrs.  Cronyn 
stating  that  she  permanently  resided  and  was  domiciled  in 
Ireland  :  that  the  testator  Thomas  Jones  was  resident  in 
Ireland :  that  the  marriage  articles  were  executed  in  Ireland, 
and  the  parties  thereto  were  resident  and  domiciled  in  Ireland, 
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V. 

Gyles. 


a  A.  and  the  mortgage  of  December  17,  1874,  was  executed  in 
1901  Ireland  and  affected  Irish  property  only  :  that  the  necessary 
McCheane  witnesses  in  the  actionAvere  all  resident  in  Ireland :  also  that 
she  had  long  since  administered  the  estate  of  her  deceased 
husband  without  having  had  any  notice  of  the  claim  put  forward 
in  the  action.  She  also  alleged  that  Mrs.  McCheane,  the  tenant 
for  life,  had  consented  to  and  acquiesced  in  the  investment ; 
and  she  submitted  that  neither  Mrs.  McCheane,  as  tenant  for 
life  under  the  articles  and  settlement,  nor  the  plaintiff  as  her 
assignee,  could  during  her  life  maintain  the  present  cause  of 
action.  She  further  stated  that  at  the  date  of  the  mortgage  of 
1874  the  mortgaged  property  was  believed  to  be  ample  security 
for  the  trust  fund,  and  that  the  loss  was  entirely  due  to  the 
subsequent  depreciation  of  land  in  Ireland. 

Upon  the  hearing  of  the  motion  by  Buckley  J.  on  November  22, 
1901,  he  refused  it  with  costs. 
Mrs.  Crony n  appealed. 

Butcher,  K.C.,  and  Laving  ton,  for  Mrs.  Cronyn.  Under  Eules 
of  the  Supreme  Court,  Order  xvi.,  r.  48  (1),  the  service  of  a 
third -party  notice  by  a  defendant  is  to  be  regulated  by  the  rules 
relating  to  the  service  of  a  writ  of  summons,  and  therefore, 
in  order  to  see  in  what  cases  a  writ  of  summons  may  be  served 
out  of  the  jurisdiction,  it  is  necessary  to  refer  to  Order  xi.,  r.  1.  (1) 

(1)  The  following  orders  and  rules  "  (c)  Any  relief  is  sought  against 

were  referred  to  in  the  course  of  the  any  person  domiciled  or  ordinarily 

argument: —  resident  within  the  jurisdiction ;  or 

Order  xi.,  r.  1 :  "  Service  out  of  the  "  {d)  The  action  is  for  the  adminis- 

jurisdiction  of  a  writ  of  summons  or  tration  of  the  personal  estate  of  any 

notice  of  a  writ  of  summons  may  be  deceased  person,  who  at  the  time  of 

allowed  by  the  Court  or  a  judge  his  death  was  domiciled  within  the 

whenever —  jurisdiction,  or  for  the  execution  (as  to 

'  "  (a)  The  whole  subject-matter  of  property  situate  within  the  jurisdic- 

the  action  is  land  situate  within  the  tion)  of  the  trusts  of  any  written 

jurisdiction  (with  or  without  rents  or  instrument,  of  which  the  person  to  be 

profits) ;  or  served  is  a  trustee,  which  ought  to  be 

'  "  (&)  Any  act,  deed,  will,  contract,  executed  according  to  the  law  of 

obligation,  or  liability  affecting  land  England ;  or 

or  hereditaments  situate  within  the  "  (e)  The  action  is  founded  on  any 

jurisdiction,  is  sought  to  be  con-  breach  or  alleged  breach  within  the 

s'tr'iied,  rectified,  set  aside,  or  enforced  jurisdiction  of  any  contract  wherever 

in  «fche  action ;  or  made,  which,  according  to  the  terms 
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If,  then,  a  defendant  is  not  in  a  position  himself  to  serve  a  C.  A. 

writ  out  of  the  jurisdiction,  he  has  no  power  to  serve  a  third-  looi 

party  notice  out  of  the  jurisdiction.     In  the  present  case,  mcCheani 

supposing  the  defendant  Gyles  had  been  made  liable  in  this  qyles 


thereof,  ought  to  be  performed  within 
the  jurisdiction,  unless  the  defendant 
is  domiciled  or  ordinarily  resident  in 
Scotland  or  Ireland ;  or 

"(/)  Any  injunction  is  sought  as 
to  anything  to  be  done  within  the 
jurisdiction,  or  any  nuisance  within 
the  jurisdiction  is  sought  to  be  pre- 
vented or  removed,  whether  damages 
are  or  are  not  also  sought  in  respect 
thereof ;  or 

"(^)  Any  person  out  of  the  juris- 
diction is  a  necessary  or  proper  party 
to  an  action  properly  brought  against 
some  other  person  duly  served  within 
the  jurisdiction." 

Order  xi.,  r.  2  :  "  Where  leave  is 
asked  from  the  Court  or  a  judge  to 
serve  a  writ,  under  the  last  preceding 
rule,  in  Scotland  or  in  Ireland,  if  it 
shall  appear  to  the  Court  or  judge  that 
there  may  be  a  concurrent  remedy  in 
Scotland  or  Ireland  (as  the  case  maj'- 
be),  the  Court  or  judge  shall  have 
regard  to  the  comparative  cost  and 
convenience  of  proceeding  in  England, 
or  in  the  place  of  residence  of  the 
defendant,  or  person  sought  to  be 
served,  .  .  ." 

Order  xvi.,  r.  11 :  "  No  cause  or 
matter  shall  be  defeated  by  reason 
of  the  misjoinder  or  non-joinder  of 
parties,  and  the  Court  may  in  every 
cause  or  matter  deal  with  the  matter 
in  controversy  so  far  as  regards  the 
rights  and  interests  of  the  parties 
actually  before  it.  The  Court  or  a 
judge  may,  at  any  stage  of  the  pro- 
ceedings, either  upon  or  without  the 
application  of  either  party,  and  on 
such  terms  as  may  appear  to  the 
Court  or  a  judge  to  be  just,  order  that 


the  names  of  any  parties  improperly 
joined,  whether  as  plaintiffs  or  as 
defendants,  be  struck  out,  and  that 
the  names  of  any  parties,  whether 
plaintiffs  or  defendants,  who  ought  to 
have  been  joined,  or  whose  presence 
before  the  Court  may  be  necessary  in 
order  to  enable  the  Court  effectually 
and  completely  to  adjudicate  upon 
and  settle  all  the  questions  involved 
in  the  cause  or  matter,  be  added.  No 
person  shall  be  added  as  a  plaintiff 
suing  without  a  next  friend,  or  as  the 
next  friend  of  a  plaintiff  under  any 
disability,  without  his  own  consent  in 
writing  thereto.  Every  party  whose 
name  is  so  added  as  defendant  shall 
be  served  with  a  writ  of  summons  or 
notice  in  manner  hereinafter  men- 
tioned, or  in  such  manner  as  may  be 
prescribed  by  any  special  order,  and 
the  proceedings  as  against  such  party 
shall  b6  deemed  to  have  begun  only 
on  the  service  of  such  writ  or  notice." 

Order  xvi.,  r.  48  :  "  AVhere  a  defend- 
ant claims  to  be  entitled  to  contribu- 
tion, or  indemnity  over  against  any 
person  not  a  i^arty  to  the  action,  he 
may,  by  leave  of  the  Court  or  a  judge, 
issue  a  notice  (hereinafter  called  the 
third-party  notice)  to  that  effect, 
stamped  with  the  seal  with  which 
writs  of  summons  are  sealed.  A  coj^y 
of  such  notice  shall  be  hied  with  the 
proper  officer  and  served  on  such 
person  according  to  the  rules  relating 
to  the  service  of  writs  of  summons. 
The  notice  shall  state  the  nature  and 
grounds  of  the  claim,  and  shall,  unless 
otherwise  ordered  by  the  Court  or  a 
judge,  be  served  within  the  time 
limited  for  deliverini;  his  defence. . . ." 
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C.A.      action  to  pay  the  lOOOZ.,  and  had  then  sought  to  obtain  con- 

1901  tribution  from  Mrs.  Crony n,  he  could  not  have  issued  a  writ 
McCheane  against  her  for  that  pui^pose  out  of  the  jurisdiction,  for  a  writ  for 

Gtles     contribution  is  not  one  of  the  cases  provided  for  by  Order  xi.,  r.  1. 

  She  could  not  be  sued  out  of  the  jurisdiction  merely  because  her 

late  husband's  co-trustee  happened  to  be  within  the  jurisdiction. 
If,  therefore,  Gyles  could  not  have  issued  a  writ  for  contribu- 
tion against  a  person  out  of  the  jurisdiction,  it  follows  that  he 
could  have  no  power  to  serve  a  third-party  notice  out  of  the 
jurisdiction  for  the  same  object.  But,  even  assuming  that 
under  the  rules  for  service  out  of  the  jurisdiction  the  third- 
party  notice  could  be  served,  this  is  not  a  case  in  which  the 
Court  would,  in  the  exercise  of  its  discretion,  allow  such 
service.  This  case  ought  to  be  treated  in  the  same  way  as  if 
an  action  were  sought  to  be  brought  against  Mrs.  Cronyn. 
There  is  good  reason  why  the  plaintiff  did  not  sue  the  legal 
personal  representative  of  a  trustee  who  died  in  1877,  and 
whose  estate  has  long  since  been  administered ;  and  the  delay 
would  be  equally  fatal  to  any  action  by  the  defendant  against 
the  representative  of  his  deceased  co-trustee.  With  regard  to 
Order  xi.,  r.  1,  sub-clause  (g)  is  the  only  provision  in  the  rule 
which  can  be  suggested  as  covering  the  present  case.  But, 
when  examined,  that  sub-clause  applies  only  to  a  case  where  a 
person  out  of  the  jurisdiction  is  a  necessary  or  proper  party  to 
an  action  brought  "  against  some  other  person  duly  served 
within  the  jurisdiction"  ;  that  is,  where  the  claim  is  against 
two  persons,  one  being  out  of  the  jurisdiction  and  the  other 
being  duly  served  within  the  jurisdiction.  Now  in  the  present 
case  the  defendant  Gyles  is  not  seeking  to  sue  two  persons,  one 
without  and  the  other  within  the  jurisdiction :  he  is  seeking  to 
sue  one  person  only,  and  that  is  a  person  who  is  out  of  the 
jurisdiction.  He  cannot,  as  a  defendant,  be  in  a  better  position 
than  an  ordinary  plaintiff  under  that  sub-clause.  Moreover,  Mrs. 
Cronyn  is  not  a  "  necessary  or  proper  party  "  to  the  present 
action.  The  cause  of  action  as  between  the  plaintiff  and  Mrs. 
Cronyn  is  entirely  different  from  that  as  between  the  plaintiff 
and  Gyles.  Mrs.  Cronyn  may  have  numerous  defences,  and, 
as  the  question  relates  to  Irish  land,  their  validity  ought  to  be 
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decided  according  to  Irish  law.  A  trustee  sued  in  England  c.  A. 
cannot  serve  a  third-party  notice  upon  a  co-trustee  in  Ireland.  mi 

On  the  question  of  allowing  service  of  a  writ  out  of  the  mcCheaxe 
jurisdiction  the  Court  has  a  discretion.    Here  an  Irishman,  q^^^^^ 

party  to  an  Irish  contract,  relating  to  Irish  land,  comes  over  to   

England :  why,  because  that  Irishman  is  being  sued  here, 
should  it  follow  that  this  Irish  lady,  resident  and  domiciled  in 
Ireland,  must  necessarily  be  under  the  same  liability  to  be  sued 
here,  and  in  the  same  action  ?    The  scheme  of  the  rules  as  to 
third-party  procedure  is  to  make  the  proceeding  against  the 
third  party  an  independent  proceeding  in  which  the  defendant 
is  to  be  the  actor  :  In  re  Salmon.  (1)    The  words  "  necessary 
or  proper  party  "  in  sub-clause  (g)  do  not  mean  any  party  who 
may  collaterally  be  brought  into  the  action  for  certain  purposes 
within  the  rules  of  the  Judicature  Act,  but  a  person  who  is  a 
necessary  or  proper  party  against  whom  the  action  is  brought ; 
in  fact,  the  sub-clause  is  not  applicable  to  third-party  notices  at 
all,  nor  to  a  third  party  domiciled  or  resident  in  Scotland  or 
Ireland  :  Speller  d  Co,  w.  Bristol  Steam  Navigation  Co.  (2),  a 
case  which  was  approved  of  in  Dubout  d  Co.  v.  Macpherson.  (3) 
Dickson  v.  Law  d  Davidson  (4)  was  a  different  case  to  the  present. 
There  the  so-called  "  third  party  "  was  not  really  a  third  party 
at  all,  for  he  was  made  a  co-defendant  to  the  action.  Swansea^ 
Shipping  Co.  v.  Duncan^  Fox  d  Co.  (5)  was  also  a  different  case 
to  the  present,  and  has  no  appHcation,  for  it  was  not  a  decision 
that  the  whole  of  the  sub-clauses  of  Order  xi.,  r.  1,  applied  to 
a  third-party  notice:  in  fact,  sub-clause  (g)  was  not  there 
considered  at  all,  and,  as  was  said  in  Dubout  d  Co.  v. 
Macpherson  (6),  Speller's  Case  (2)  in  no  way  conflicts  with 
the  Swansea  Shipping  Case.  (5)    Accordingly,  there  is  no 
jurisdiction  here  to  give  leave  to  issue  a  writ  out  of  the 
jurisdiction,  and  therefore  to  give  leave  to  serve  this  third-party 
notice. 

[KoMER  L.J.  Eule  2  of  Order  xi.  seems  to  have  some 
application.    Under  that  rule,  upon  an  application  for  leave  to 


(1)  (1889)  42  Ch.  D.  351,  363. 

(2)  (1884)  13  Q.  B.  D.  96,  98,  99. 

(3)  (1889)  23  Q.  B.  D.  340. 


(4)  [1895]  2  Ch.  62. 

(5)  (1876)  1  Q.  B.  D.  644. 

(6)  23  Q.  B.  D.  341. 
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C.  A.      serve  a  writ  in  Scotland  or  Ireland,  if  the  Court  finds  there  is 

1901  a  concurrent  remedy ^there,  the  Court  is  to  have  regard  to  the 
3IcOheane  comparative  cost  and  convenience  of  proceeding  in  England  or 

Gyles  place  of  residence  of  the  defendant,  or  person  sought  to 

  be  served.] 

The  Court  has  a  discretion  iii  the  matter,  and  the  balance  of 
convenience  is  certainly  in  favour  of  allowing  the  defendant 
Gyles  to  assert  any  remedy  he  may  have  against  Mrs.  Crony n, 
not  here,  but  in  Ireland,  where  he  has  "  a  concurrent  remedy," 
and  where  Mrs.  Cronyn  resides.  This  case  differs  from  Harvey 
V.  Dougherty  (1),  for  there  the  persons  directly  liable  to  the 
plaintiff,  a  residuary  legatee,  namely,  the  executors  of  his 
testatrix,  were  all  living  ;  w^hereas  here  it  is  sought  to  sue  the 
administratrix  of  a  trustee  who  died  in  1877,  and  whose  estate 
has  been  fully  administered  ;  and  a  complete  remedy  cannot 
be  got  here.  Moreover,  in  that  case,  although  Kay  J.  refused 
to  discharge  an  order  which  had  been  made  giving  leave  for 
service  of  the  writ  on  the  two  executors  who  were  resident  out 
of  the  jurisdiction,  he  did  so  with  considerable  hesitation. 

[Cozens-Haedy  L.J.  That  case  shews,  if  a  decision  were 
wanted,  that  the  Court  has  a  discretion  in  the  matter.] 

Order  xi.  is  exhaustive,  and  the  Court,  in  considering 
whether  it  should  grant  leave  to  serve  a  writ  out  of  the 
jurisdiction,  cannot  go  beyond  the  express  provision  of  that 
order. 

Asthury,  K.C.,  d^ndi  Austen-Car tmelljiom  the  defendant  Gyles. 
The  question  of  granting  leave  for  service  out  of  the  jurisdiction 
being  one  of  judicial  discretion,  we  submit  that  the  discretion 
exercised  by  the  learned  judge  below  should  not  be  interfered 
with.  If  the  other  side  is  right  in  its  contention,  no  third- 
party  notice  can  be  served  out  of  the  jurisdiction  in  a  case 
where  it  is  important  that  it  should  be  served ;  as,  for  instance, 
where  a  person  is  a  necessary  or  proper  party  "  to  be  before 
the  Court  for  the  complete  decision  of  all  questions  in  the 
action.  It  is  an  injustice  to  prevent  a  plaintiff  from  having 
the  question  in  the  action  adjudicated  upon  between  persons 
who  are  equally  Hable  to  himself.  Now,  the  legal  personal 
(1)  (1887)  56  L.  T.  322. 


1  Ch. 


CHANCERY  DIVISION. 


295 


representative  of  a  trustee  is  clearly  ''a  necessary  or  proper  c. A. 
party,"  within  Order  xi.,  r.  1  {g),  to  an  action  for  breach  of  looi 
trust,  in  order  that  all  questions  relating  to  the  subject-matter  mcCjiea 
of  the  action  may  be  decided.   He  may  possibly  have  a  defence  ;  ^^^^^^.^ 

but  that  is  not  the  question  when  considering  whether  or  not   

he  is  a  necessary  or  proper  party. 

Suppose  the  question  is  tried  with  Mrs.  Cronyn  as  a  third 
party,  inasmuch  as  she  is  tenant  for  life  under  her  husband's 
will,  a  defence  of  plene  administravit  would  be  unavailing, 
because  she  has  assets  in  her  possession.  For  this  purpose 
there  is  no  necessity  for  taking  separate  proceedings  in  Ireland. 
If  she  had  had  assets  in  her  possession  and  had  distributed 
them  among  other  persons,  she  would  have  been  a  necessary 
and  proper  party  to  proceedings  for  following  the  estate  of  her 
testator  into  the  hands  of  those  other  persons.  The  question 
is.  What  is  a  necessary  or  proper  party"  under  sub-clause  (p^)? 
The  opinion  expressed  by  Huddleston  B.  in  Speller d-  Co.  v.  Bristol 
Steam  Navigation  Co.  (1),  that  sub-clause  (g)  is  not  applicable 
to  third-party  notices,  is  a  mere  dictum.  We  submit  that 
under  that  sub-clause,  where  a  person  out  of  the  jurisdiction  is 
a  "necessary  "  party,  or  where  he  is  a  "  proper  "  party,  to  an 
action,  then  a  writ  may  be  served  upon  him  out  of  the 
jurisdiction. 

Order  xvi.,  r.  48,  says  that  where  a  defendant  claims  con- 
tribution or  indemnity  over  against  a  person  not  a  party  to 
the  action,  he  may,  by  leave,  issue  a  third-party  notice  and 
serve  it  in  accordance  with  the  rules  for  service  of  writs  of 
summons ;  and  under  rule  11  of  the  same  order  the  Court  may 
in  any  cause  or  matter  direct  the  joinder  of  any  party  whose 
presence  before  the  Court  is  necessary  to  enable  it  effectually 
and  completely  to  adjudicate  upon  and  settle  all  questions 
involved. 

[EoMER  L.J.  But  a  third  party  is  brought  in,  not  because 
the  plaintiff  wants  to  sue  the  third  party,  but  because  the 
defendant  wants  to  sue  him.]  , 

Where  a  plaintiff  is  suing  a  person  who  is  liable  jointly  and 
severally  with  another,  and  can  only  sue  the  one,  then,  under 
(1)  13  Q.  B.  D.  96,  99. 
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C.A.      Order  xvi.,  r.  48,  tlie  Court  can,  where  the  defendant  who  is 
1901       sued  claims  contribution  against  that  other  person,  give  the 
McCheane  defendant  leave  to  issue  a  third-party  notice,  which  is  to  be 
G^^LEs     served  according  to  the  rules  regulating  the  service  of  a  writ. 

  No  doubt,  in  such  a  case,  when  considering  the  question  of 

service,  you  must  remember  you  are  dealing  with  a  third-party 
notice  and  not  with  a  writ ;  but  the  real  question  is,  Can  the 
defendant  serve  a  third-party  notice  when  the  plaintiff  finds 
there  are  two  persons  liable  to  him,  but  the  circumstances  are 
such  that  he  can  only  sue  one  of  them  ?  We  submit  that  he 
can,  and  that  the  contention  that  a  defendant  cannot  issue  a 
third-party  notice  where  he  could  not  have  issued  a  writ  is 
wrong. 

[KoMEE  L.J.  Suppose  the  plaintiff  here  were  to  get  judg- 
ment against  the  defendant,  how  could  the  defendant  get 
contribution  as  against  a  person  who  is  out  of  the  jurisdiction  ? 

Vaughan  Williams  L.J.  On  the  part  of  Mrs.  Cronyn  it 
is  said,  "  True,  the  defendant  may,  under  Order  xvi.,  r.  48, 
serve  a  third-party  notice  on  a  stranger ;  but  he  can  only  do  so 
in  a  case  in  which,  if  he  were  a  plaintiff,  he  could  have  pro- 
ceeded by  writ  to  be  served  out  of  the  jurisdiction ;  this,  how- 
ever, is  not  a  case  in  which  the  defendant  could  have  proceeded 
by  writ  served  out  of  the  jurisdiction."  That  is  the  point  you 
have  to  meet. 

EoMEE,  L.J.  You  must  shew  that  if  the  third-party  notice 
were  an  original  proceeding,  it  is  one  which  you  could  serve  on 
the  third  party  out  of  the  jurisdiction.] 

The  effect  of  the  argument  on  behalf  of  the  appellant  is  that 
in  no  case  in  which  there  is  a  claim  for  contribution  or 
indemnity  based  on  an  express  or  implied  contract,  or  upon 
equitable  principles,  can  a  third-party  notice  be  served  out  of 
the  jurisdiction. 

[Vaughan  Williams  L.J.  Sect.  24,  sub-s.  3,  of  the  Judi- 
cature Act,  1873  (36  &  37  Vict.  c.  66),  seems  to  support  your 
view,  for  under  that  sub-section,  which  deals  with  the  subject 
of  third  parties,  the  Court  may  grant  to  a  defendant  in  respect 
of  any  equitable  estate  or  right,  or  other  matter  of  equity,  and 
so  on,     all  such  relief  relating  to  or  connected  with  the 
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original  subject  of  the  cause  or  matter,  and  in  like  manner  C.A. 
claimed  against  any  other  person,  whether  already  a  party  to  i90i 
the  same  cause  or  matter  or  not,  who  shall  have  been  duly  mgCheane 
served  with  notice  in  writing  of  such  claim  pursuant  to  any  qyles. 

rule  of  Court  or  any  order  of  the  Court,  as  might  properly  have   

been  granted  against  such  person  if  he  had  been  made  a 
defendant  to  a  cause  duly  instituted  by  the  same  defendant  for 
the  like  purpose."] 

Looking  at  the  spirit  and  intention  of  the  section  of  the  Act, 
we  submit  that  sub-clause  (g)  should  be  read  as  including  any 
case  resting  upon  express  or  implied  contract  or  upon  equitable 
principles.  Mrs.  Cronyn  might  have  been  joined  as  a  defend- 
ant under  the  first  part  of  the  summons  taken  out  by  the 
defendant  Gyles  ;  and  as  that  defendant  is  charged  with  breach 
of  trust,  he  has  the  right,  on  equitable  principles,  to  have  the 
legal  personal  representative  of  his  deceased  co-trustee  brought 
before  the  Court.  In  Speller's  Case  (1)  there  was  no  right  of 
contribution  or  indemnity  at  all  against  the  third  party,  and 
therefore  the  initial  condition  required  by  rule  48  of  Order  xyt. 
had  not  been  complied  with,  and  there  was  no  right  whatever 
to  serve  the  third  party. 

Buhout  dt  Co,  Y,  Macpherson  (2)  and  the  Swansea  Shipping 
Case  (3)  were  not  decisions  upon  sub-clause  {g)y  but  on  sub- 
clause {e) ,  as  to  an  action  relating  to  a  contract  to  be  performed 
within  the  jurisdiction. 

Vaughan  Williams  L.J".  The  question  we  have  to  decide 
on  this  appeal  is  whether  or  not  the  case  is  one  in  which  the 
order  for  service  of  the  third-party  notice  out  of  the  jurisdiction 
ought  to  have  been  made.  Now,  I  have  no  doubt  myself  that 
that  order,  having  regard  to  the  orders  and  rules  which  have 
been  framed  under  the  Judicature  Act,  is  an  order  which  should 
not  have  been  made.  I  am  sorry  to  say  so,  because,  speaking  for 
myself,  I  cannot  help  thinking  that,  having  regard  to  the  terms 
of  the  Judicature  Act,  there  really  was  no  reason  why  the 
orders  and  rules  should  not  have  been  framed  differently.  In 
other  words,  the  terms  of  the  Act  are  such  that  the  rules  might 


(1)  13  Q.  B.  D.  96.  (2)  23  Q.  B.  D.  3-!0. 

(3)  1  Q.  B.  D.  61i. 
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C.  A.  have  been  framed  to  6over  such  a  case  as  this  ;  and  I  think 

1901  that,  looking  at  the  spirit  of  the  Judicature  Act,  whenever  there 

McCheane  ^  cause  or  matter  instituted  in  the  High  Court,  if  there 

^.  were  matters  connected  with  and  arising  out  of  that  cause  or 

CtYLES.  .  .  P 

  matter  which  could  and  conveniently  might  be  determined  in 

Tanghan  .  . 

Williams  L.J.  the  origmal  proceeding,  then  the  Act  meant  that  the  Courts 
should  have  the  power,  and  that  it  should  be  their  duty,  to 
include  those  matters  in  the  original  action.  I  cannot  help 
thinking  myself  that  the  whole  third-party  procedure  is  the 
creature  of  the  Judicature  Act,  1873,  and  in  particular  of  s.  24. 
Sect.  24  begins  thus  :  "In  every  civil  cause  or  matter  com- 
menced in  the  High  Court  law  and  equity  shall  be  administered 
by  the  High  Court  and  the  Court  of  Appeal  respectively 
according  to  the  rules  following."  Then  it  proceeds  to  deal 
with  the  rights  of  a  plaintiff  or  defendant,  sub-s.  1  dealing 
with  rights  to  be  given  to  a  plaintiff,  and  then  sub-ss.  2  and  3 
with  rights  to  be  given  to  a  defendant.  Speaking  for  myself, 
I  am  inclined  to  think  that  the  intention  of  the  Judicature 
Act  was  to  make  all  these  matters  which  are  provided  for 
in  the  sub-sections  of  s.  24  incidental  parts  of  the  original 
action  :  and  under  these  circumstances  I  should  have  thought 
that  the  spirit  of  the  Act  might  very  well  have  been  carried 
out  by  making  the  original  action,  that  is,  the  subject-matter 
of  it,  the  test  as  to  whether  notice  of  the  writ  should  be  served 
out  of  the  jurisdiction,  under  Order  xi.,  r.  1,  or  as  to  whether 
notice  should  issue  against  a  third  party  as  provided  for  by 
rule  48  of  Order  xvi.  But,  however  much  I  may  think  that 
might  have  been  within  the  spirit  of  the  Judicature  Act,  I  am 
quite  clear  that,  as  the  rules  stand,  the  service  of  a  third-party 
notice  out  of  the  jurisdiction  can  only  be  properly  sanctioned 
when  the  subject-matter  of  the  claim  of  the  defendant,  covered 
by  the  third-party  notice,  is  of  such  a  character  that,  if  the 
claim  had  been  the  subject  of  an  independent  action  commenced 
by  writ  in  the  ordinary  way,  an  order  for  service  out  of  the 
jurisdiction  could  properly  have  been  made  in  accordance  with 
the  provisions  of  Order  xi.,  r.  1. 

There  has  been  such  a  long  discussion  of  this  case  that  it  is 
unnecessary  for  me  to  go  through  the  lettered  clauses  of  rule  1. 
It  is  enough  for  me  to  say  that  it  has  not  been  seriously 
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contended  that  the  third-party  notice  covers  any  claim  against  C.A. 

the  third  party  coming  within  any  of  these  lettered  clauses  looi 

except  clause  (g) ;  and  all  that  clause  (g)  deals  with  really  is  mgChkane 

service  of  a  writ  in  a  case  in  which  "  any  person  out  of  the  gyi*e« 

jurisdiction  is  a  necessary  or  proper  party  to  an  action  properly   

.      .  V'auglian 

brought  against  some  other  person  duly  served  withm  the  winiam-. 
jurisdiction." 

Now,  in  the  present  case  it  may  very  well  be  that  Mrs. 
Cronyn  is  "  a  necessary  or  proper  party  "  to  an  action  brought 
by  the  plaintiff ;  but  that  is  not  the  question.  If  you  had  here 
a  third-party  notice  properly  served  upon  a  person  within  the 
jurisdiction,  then  in  all  probability  you  might  have  a  third- 
party  notice  served  on  some  one  who  is  outside  the  jurisdiction  ; 
but,  in  my  judgment,  there  is  not  the  slightest  pretence  for 
saying  that  clause  (g)  has  any  application  at  all  to  the  third- 
party  notice  in  this  case.  It  is  a  third-party  notice  in  the 
nature  of  an  action  which  the  defendant  proposes  to  bring 
against  the  third  party. 

I  am  of  opinion  that  the  appeal  should  be  allowed,  and  the 
order  of  the  Court  below  discharged. 

KoMER  L.J.  I  agree  that  this  appeal  must  be  allowed.  To 
my  mind  the  case  is  a  simple  one,  depending  upon  a  few  of 
the  Kules  of  Court.  In  the  first  place  I  will  point  out  that 
we  are  not  concerned  here  with  any  application  by  the  plaintiff 
under  Order  xvi.,  r.  11,  for  adding  Mrs.  Cronyn  as  a  defendant 
to  the  action  and  serving  her  with  the  writ  out  of  the  juris- 
diction under  Order  xi.,  r.  1  (g).  We  could  not  decide  any  such 
application  on  the  present  occasion,  for  the  simple  reason  that 
the  plaintiff  is  not  here,  and  we  could  not  make  any  order 
adding  a  defendant  without  hearing  the  plaintiff.  It  seems 
that  the  summons  did,  in  the  first  instance,  ask  in  the  alterna- 
tive that  Mrs.  Cronyn  should  be  added  as  a  defendant ;  and  so 
far  as  that  goes,  I  think  that  it  should  still  be  open  to  the 
defendant  to  see  if  he  can  make  anything  of  such  an  applica- 
tion ;  but  that  is  a  question  which  must  go  back  to  the  judge 
for  him  to  consider.  We  are  then  reduced  to  the  simple  ques- 
tion whether  we  can  make  an  order  for  service  of  the  third- 
party  notice  out  of  the  jurisdiction.    That  depends  upon  rule  48 
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C.  A.      of  Order  xvi.,  which  provides  that  "  where  a  defendant  claims 

1901  to  be  entitled  to  contribution  or  indemnity  over  against  any 
McCheane  person  not  a  party  to  the  action,  he  may,  by  leave  of  the  Court 

Gyles  ^  ju^^g^,  issue  a  notice  (hereinafter  called  the  third-party 

Ko^^  J    notice)  to  that  effect,  stamped  with  the  seal  with  which  writs 

  of  summons  are  sealed.    A  copy  of  such  notice  shall  be  filed 

with  the  proper  officer  and  served  on  such  person  according  to 
the  rules  relating  to  the  service  of  writs  of  summons."  That 
includes  the  rules  applicable  to  the  service  of  writs  out  of  the 
jurisdiction.  Having  once  arrived  at  that  point,  what  we  have 
to  consider  in  this  case  is,  "  Is  this  third-party  notice,  were  it 
in  form  a  writ  of  summons,  capable  of  being  served  out  of  the 
jurisdiction  upon  a  third  party  ?  "  In  considering  that  question 
one  must  have  regard  to  the  parties,  that  is,  not  to  the 
claim  of  the  plaintiff  in  the  action,  but  to  the  claim  of  the 
defendant  against  the  third  party.  You  must  treat  the  claim 
of  the  defendant  against  the  third  party  as  if  it  were  a 
claim  on  a  writ  of  summons,  and  see  if  that  claim  comes 
within  the  rules  as  to  the  service  of  writs  out  of  the  juris- 
diction, that  is,  within  Order  xi.,  r.  1.  If  it  does,  then  leave 
can  be  given  for  the  service;  if  not,  leave  cannot  be  given. 
In  my  opinion,  it  is  plain  here  that  there  is  no  case  for  giving 
leave,  because  the  case  cannot  be  brought  within  any  one  of 
the  provisions  of  Order  xi.,  r.  1.  For  the  purpose  of  con- 
sidering whether  service  of  a  third-party  notice  out  of  the 
jurisdiction  should  be  allowed,  you  have  nothing  to  do  with 
the  subject-matter  of  the  claim  in  the  action  itself :  you  can 
only  look  at  the  nature  of  the  claim  made  by  the  notice  and 
the  position  of  the  person  who  is  sought  to  be  served.  The 
rules  are  really  plain,  and  the  matter  is,  in  my  opinion,  free 
from  doubt. 

Cozens-HaedyL.J.  I  agree.  I  will  only  add  this — that,  in 
my  opinion,  the  Judicature  Act,  1873,  s.  24,  sub-s.  3,  supports 
the  view  taken  by  Vaughan  Williams  L.J.,  that  the  third-party 
procedure  was  created  by  the  Judicature  Act.  Sub-s.  3  of 
s.  24  provides  that  the  Court  may  grant  to  a  defendant  "all 
such  relief  relating  to  or  connected  with  the  original  subject  of 
the  cause  or  matter,  and  in  like  manner  claimed  against  any 
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other  person,  whether  already  a  party  to  the  same  cause  or 
matter  or  not,  who  shall  have  been  duly  served  with  notice  in 
writing  of  such  claim  pursuant  to  any  rule  of  Court  or  any 
order  of  the  Court,  as  might  properly  have  been  granted  against 
such  person  if  he  had  been  made  a  defendant  to  a  cause  duly 
instituted  by  the  same  defendant  for  the  like  purpose."  The 
Act,  therefore,  treats  the  third-party  procedure  as  analogous 
to  a  cause  instituted  by  the  defendant  as  plaintiff  against  the 
third  party. 

Then,  in  the  rules,  which  have  the  force  of  statutory 
authority,  we  find  provisions  on  the  subject  of  service  out 
of  the  jurisdiction.  Those  are  in  Order  xi.,  r.  1,  and  on 
reading  those  provisions  we  find  that  what  we  have  to  consider 
is,  what  is  the  proper  procedure  supposing  a  defendant  has 
instituted  a  cause  against  a  third  party  "for  the  like  purppse," 
that  is,  for  the  same  object  as  that  of  the  third-party  notice. 
If  that  is  so,  then  it  is  clear  that  in  the  present  case  the  order 
for  service  out  of  the  jurisdiction  ought  to  be  discharged,  for 
an  action  for  contribution  is  not  mentioned  in  Order  xi.,  r.  1, 
at  all. 

I  say  nothing  with  regard  to  adding  Mrs.  Cronyn  ao  a 
defendant  under  Order  xvi.,  r.  11,  as  that  question  is  not  now 
before  us.  No  doubt  the  judge  may  in  certain  cases  have  a 
discretion  to  add  a  defendant  even  in  the  absence  of  the  plain- 
tiff, but  such  a  discretion  can  only  be  exercised  under  very 
special  circumstances.  At  present,  we  have  not  to  deal  with 
any  question  of  that  kind. 
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Vaughan  Williams  L.J.  The  appeal  is  allowed  with  cpsts, 
and  the  order  of  the  Court  below  will  be  discharged.  The 
matter  will  go  back  to  the  judge  without  prejudice  to  any 
application,  under  the  first  part  of  the  summons,  to  join  Mrs. 
Cronyn  as  a  defendant,  the  Court  not  expressing  any  opinion 
upon  that  part  of  the  summons. 

Solicitors  :  Wansey^  Boicen  d  Co. y  for  J.  A.  French^  Dublin  ; 
Bircham  d  Co. 

G.  I.  F.  C. 
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"  Ancient  Lights — Prescription — Substantial''^  Interference — Damage — Measure 

of  Eight — Angle  of  45  degrees — Mandatory  Injunction — Inquiry  as  to 
Damage,  Refusal  of. 

There  is  no  rule  of  law  that  ancient  lights  may  be  interfered  with  by  a 
building  provided  it  leaves  them  an  angle  of  45  degrees  of  light ;  but  in 
judging  of  the  probable  efifect  of  a  proposed  building  upon  ancient  lights 
the  Court  may  not  unreasonably  regard  the  fact  that  an  angle  of 
45  degrees  will  be  left  as  prima  facie  evidence  that  there  will  be  no 
substantial  interference,  and  may  require  this  presumption  to  be  clearly 
rebutted  by  satisfactory  evidence. 

Vaughan  Williams  L.J.  doubted  whether,  as  the  law  now  stands,  the 
supposed  45  degrees  rule  can  now  be  regarded  even  as  a  rough  measure 
of  the  rights  of  the  owner  or  occupier  of  ancient  lights. 

The  principles  upon  which  the  Court  will  grant  an  injunction  against 
actual  or  threatened  interference  with  ancient  lights  stated. 

A  mandatory  injunction  was  granted  by  the  Court  of  Appeal,  ordering 
the  defendant  to  pull  down  so  much  of  his  new  building  (completed  since 
the  judgment  of  the  Court  below)  as  interfered  with  the  ancient  lights, 
as  theretofore  enjoyed,  of  business  premises  of  which  the  plaintiffs  were 
lessees  and  occupiers;  it  being  proved  that  the  interference  with  the 
•  ■  ancient  lights  by  the  new  building  was  "  substantial,"  and  also  caused 
"xeal  damage"  {Warren  v.  Brown,  [1902]  1  K.  B.  15)  to  the  plaintiffs.^ 

The  Court  refused  to  direct  an  inquiry  and  report  by  a  surveyor  as  to 
the  injury  caused  by  the  defendant's  new  building  in  its  completed  state. 

Decision  of  Joyce  J.  reversed. 

The  plaintiffs  were  the  occupiers  of  a  large  corner  block  of 
premises  situate  on  the  north  side  of  Worship  Street  and  the 
east  side  of  Paul  Street,  in  the  City  of  London,  held  by  them 
for  a  term  of  years  of  which  about  seventeen  years  were 
unexpired.  The  windows  in  the  Worship  Street  front  of  the 
block  were  all  ancient  lights.  The  defendant  was  the  owner 
of  No.  44,  Worship  Street,  on  the  south  side  of  that  street, 
and  immediately  opposite  that  part  of  the  plaintiffs'  premises 
furthest  from  Paul  Street.  The  defendant  had  recently  pulled 
down  an  old  building  that  had  stood  upon  the  site  of  No.  44, 
that  old  building  having  been  36  ft.  wide  along  the  front  and 
19  ft.  6  in.  high.    The  buildings  on  each  side  of  No.  44,  to 
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the  east  and  west,  were  33  ft.  high,  or  13  ft.  6  in.  higher  than 
the  old  building.  Worship  Street  itself  was  41  ft.  wide.  The 
defendant  proposed  to  erect  on  No.  44  a  building  which  would, 
when  completed,  be  36  ft.  wide  and  42  ft.  high  from  the  street 
level. 

The  ground-floor  of  the  plaintiffs'  premises  consisted  of  a 
large  room  or  office  about  12  ft.  high  and  extending  back 
from  the  Worship  Street  front  to  a  depth  of  about  50  ft. 
This  room  was  occupied  by  some  ninety  clerks,  who  sat  at 
desks  arranged  there  for  the  purposes  of  the  business.  The 
only  windows  lighting  it  were  in  the  Worship  Street  front. 
There  were  five  of  these  windows  in  a  row,  all  of  large 
dimensions,  being  10  ft.  high  and  6  ft.  wide,  and  the  sill  of 
each  was  3  ft.  from  the  street  level.  The  defendant's  proposed 
new^  building,  though  it  threatened  to  affect  the  whole  of  the 
plaintiffs'  ancient  lights,  would,  it  was  said,  most  seriously 
affect  two  of  them  in  particular,  namely,  the  two  ground- 
floor  windows  numbered  4  and  5  from  the  corner  of  Paul 
Street.  The  ground-floor  room  was  fitted  with  electric  light, 
there  being  five  rows  of  lamps  near  the  ceiling.  Through  the 
absence  of  windows  except  at  the  front  the  back  part  of  the 
room  had  always  required  the  electric  light  except  on  very 
bright  days. 

As  the  defendant  had  commenced  and  was  proceeding  with 
iiis  new  building  the  plaintiffs,  on  August  17,  1900,  issued  the 
writ  in  this  action,  claiming  an  injunction  to  restrain  him 
from  erecting  on  the  site  of  No.  44,  Worship  Street  any 
building  or  erection  so  as  to  darken,  injure,  or  obstruct  any  of 
the  plaintiffs'  ancient  lights  as  the  same  had  been  enjoyed 
previously  to  the  taking  down  of  the  defendant's  old  building ; 
and  for  damages.  On  August  20, 1900,  the  plaintiffs  served  the 
defendant  with  notice  of  motion  for  an  interim  injunction  in 
the  same  terms. 

Upon  the  motion  coming  on  for  hearing  on  October  26, 
1900,  it  being  admitted  that  the  case  was  one  to  be  tried  on 
viva  voce  evidence,  it  was  ordered  that  the  action  should 
immediately  be  set  down  in  the  list  of  witness  actions  for 
trial,  without  pleadings.     The  action  was   accordingly  set 
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C.  A.  down  for  trial,  and  was  eventually  tried  before  Joyce  J.  on 
1901  December  19  and  20,  1900.  The  only  question  seriously 
HojiE  AND  argued  was  as  to  the  amount  of  obstruction  to  the  plaintiffs^ 
^Stoees^  two  ground-floor  windows,  numbered  4  and  5  from  Paul  Street, 
Limited  these  windows  being  directly  opposite  No.  44,  Worship  Street. 
Colls.  Several  London  architects  and  surveyors  were  called  on  both 
sides.  A  scale  plan  of  the  plaintiffs'  premises  and  of  the 
defendant's  proposed  new  building  was  put  in.  From  this  plan, 
and  also  from  a  model  produced,  it  appeared  that  the  angle  of 
incidence  of  light  over  the  highest  part  of  the  defendant's 
proposed  new  building  to  the  sill  of  each  of  the  two  windows 
in  question  would  be  at  least  45  degrees  from  the  perpen- 
dicular above  the  point  of  incidence.  The  defendant's  wit- 
nesses admitted  that  there  would  be  some,  though  they  said 
not  a  material,  diminution  of  light,  but  they  expressed  the 
opinion  that  the  angle  of  45  degrees  would  leave  the  plaintiffs 
a  sufficient  amount  of  light  for  all  practical  purposes.  One 
of  the  defendant's  expert  witnesses  further  expressed  the 
opinion  that  the  defendant's  new  building  would  not  cause 
any  damage  to  the  plaintiffs'  property,  and  would  not  in  the 
least  affect  its  letting  or  selling  value.  On  the  other  hand, 
the  plaintiffs'  witnesses  stated  that  the  light  would  be  sub- 
stantially and  materially  diminished,  and  that,  although  the 
plaintiffs  might  still  have  sufficient  light  for  ordinary  business 
purposes,  they  would  probably  have  to  use  artificial  light  in 
the  ground-floor  room  to  a  greater  extent  than  at  present. 

In  giving  judgment  Joyce  J.  said :  "  Various  expert  wit- 
nesses were  examined,  and  as  the  result  of  their  evidence  I  am 
of  opinion  that  the  proposed  new  building  of  the  defendant 
would  not  affect  the  selling  or  letting  value  of  the  plaintiffs' 
premises."  And  he  concluded  his  judgment  as  follows : 
"Apart  from  any  question  with  respect  to  the  back  part  of 
the  office  on  the  ground-floor  of  the  plaintiffs'  premises  and 
to  the  extraordinary  light  required,  if  it  be  possible  to  be 
obtained  so  far  back  in  the  absence  of  illumination  by  electric 
light,  the  plaintiffs'  premises  would  still  in  my  opinion,  after 
the  erection  of  the  defendant's  building,  be  well  and  suffi- 
ciently lighted  for  all  ordinary  purposes  of  occupancy  as  a 
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place  of  business.  For  all  ordinary  days  they  have  amply 
sufficient  light :  at  present  they  have  abundance  of  light  and 
are,  in  my  opinion,  unusually  well  lighted.  If,  as  it  is  con- 
tended on  behalf  of  the  plaintiffs,  they  are  entitled  to  the  full 
amount  of  light  now  enjoyed,  without  appreciable  diminution, 
the  plaintiffs  would  have  a  good  cause  of  action  upon  the 
erection  of  the  defendant's  building,  though  it  might  perhaps 
be  doubted  whether  the  diminution  that  would  be  caused  by 
the  defendant's  building,  if  and  when  erected,  is  sufficiently 
serious  to  entitle  the  plaintiffs  to  an  injunction.  A  great 
number  of  authorities  have  been  cited  before  me :  in  my 
opinion  it  is  not  possible  to  reconcile  them  satisfactorily ;  but 
the  defendant  relies  upon  the  most  recent  decision,  that  of 
Wright  J.  in  Warren  v.  Browrp.  (1)  After  considerable  hesita- 
tion, I  have  come  to  the  conclusion  that  this  decision,  if  it 
remains  unreversed  by  the  Court  of  Appeal,  ought  to  govern 
the  present  case ;  and  I  think,  sitting  as  a  judge  of  first 
instance,  I  must  follow  it.  Assuming,  therefore,  that  I  am 
right  in  this,  I  am  of  opinion  that  this  action  fails  and  must 
be  dismissed,  and  with  costs." 

On  December  21,  1900,  that  is,  the  day  following  his  Lord- 
ship's judgment,  the  plaintiffs  served  the  defendant  with  notice 
of  appeal,  but  the  defendant  nevertheless  proceeded  with  and 
completed  his  building. 

On  November  13,  1901,  the  decision  in  Warren  v.  Brown  (1) 
was  reversed  by  the  Court  of  Appeal.  (2)  The  appeal  in  the 
present  case  was  heard  on  December  2  and  3,  1901. 
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Hughes,  K.C,  and  W.  E.  Vernon,  ion  the  plaintiffs.  The 
decision  of  Wright  J.  in  Warren  v.  Brown  (1)  being  no  longer 
in  our  way,  we  submit  that  upon  the  facts  of  this  case  and 
upon  the  evidence  we  are  entitled  to  an  injunction.  It  is  now 
clear  that  the  defendant's  new  building  must  cause  a  sub- 
stantial and  material  diminution  of  light  to  the  two  ground - 
floor  windows  in  question ;  and,  that  being  so,  it  follows  that 
we  suffer  damage,  and  damage  which  is  measurable  in  money, 
for  it  is  proved  that  we  shall  be  driven  to  increased  artificial 

(I)  [1900]  2  Q.  B.  722.  (2)  [1902]  1  K.  B.  15. 
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C.  A.      light.  Any  substantial  diminution  is  material,  and  gives  a  right 
1901       of  action,  subject  only  to  the  qualification  de  minimis,  &c. 
Home  and         instance,  in  Martin  v.  Price  (1)  damage  to  the  extent  even 
^s^oSr  ^^^^     entitle  the  plaintiff  to  an  injunction. 

Limited  [Eomer  L.J.  The  question  of  interference  with  light  is  to 
Colls.  a  great  extent  one  of  exigency :  that  is  to  say,  you  must  have 
regard  to  the  exigencies  of  life,  and  the  ordinary  amenities  of 
life ;  and  no  slight  interference  with  his  light  will  give  a  man 
a  right  of  action.  You  must  look  at  the  question  from  a  broad 
point  of  view.  If  there  is  no  substantial  interference,  then 
there  is  no  right  of  action  at  all.] 

If  the  plaintiff  proves  a  substantial  interference  with  his 
light,  he  is  entitled  to  an  injunction,  according  to  the  settled 
principles  of  the  Court :  Kelk  v.  Fearson  (2) ;  City  of  London 
Brewery  Co.  v.  Tennant  (3) ;  Gale  on  Easements,  7th  ed.  p.  539 ; 
and  he  is  not  to  be  forced  to  accept  damages  instead,  under 
Lord  Cairns'  Act  (21  &  22  Vict.  c.  27) :  Shelfer  v.  City  of 
London  Electric  Lighting  Co.  (4)  As  the  defendant  in  the 
present  case  has  chosen  to  go  on  with  and  complete  his 
building,  we  are  entitled  to  a  mandatory  injunction.  It  is  no 
answer  to  say  that  we  must  be  content  with  an  angle  of 
45  degrees  of  Hght :  there  is  no  such  rule  limiting  a  plaintiff's 
right  to  light. 

[KoMEE  L.J.  The  angle  of  45  degrees  is  not  the  test  of  a 
plaintiff's  right :  it  is  only  a  rough  measure,  and  does  not  bind 
the  Court  in  any  way.  If  the  Court  finds  the  damage  slight, 
such,  for  instance,  as  might  be  covered  by  bl,  or  6^.,  it  may 
order  damages  instead  of  an  injunction;  but  I  agree,  if  the 
damage  is  substantial  and  extensive,  the  plaintiff  is  entitled  to 
insist  on  an  injunction.] 

The  true  test  of  a  plaintiff's  right  to  an  injunction  is  whether 
the  case  is  one  in  which  substantial  damages  would  be  recovered 
at  law :  Bent  v.  Auction  Mart  Co.  (5) 

[Vaughan  Williams  L.J.  The  elastic  rule  of  our  pre- 
decessors of  thirty-five  years  ago  has  given  way  to  the  hard 

(1)  [1894]  1  Ch.  276.  (3)  (1873)  L.  K.  9  Ch.  212. 

(2)  (1871)  L.  K.  6  Ch.  809.  (4)  [1895]  1  Ch.  287. 

(5)  (18C6)  L.  R.  2  Eq.  238. 
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logic  of  recent  decisions;  but  I  cannot  help  saying  that  the  o.a. 
observations  of  Lord  Cranworth  in  Clarke  v.  Clark  (1),  to  the  mi 
effect  that  in  light  and  air  cases  a  different  rule  should  be  homkand 
apphed  in  towns  from  that  which  prevails  in  the  country,  are  ^'jIJ^ores,^ 
full  of  good  sense.    However,  upon  the  recent  decisions  you  Limited 
are  entitled  to  your  pound  of  flesh.]  Cou.s. 

We  rely  simply  upon  our  legal  right,  and  ask  for  a  mandatory 
injunction  as  in  Parker  v.  First  Avenue  Hotel  Co.  (2),  which 
exactly  applies  to  this  case.  There,  as  here,  the  defendants 
chose  to  go  on  with  their  building  after  the  judgment  appealed 
from,  and  the  Court  of  Appeal  held  that  the  plaintiff  was 
entitled  on  appeal  to  a  judgment  such  as  he  should  have  had 
at  the  trial.  The  form  of  judgment  here  should  have  been 
that  in  Yates  v.  Jack.  (3) 

Bray,  K.C.,  0.  L.  Clare,  and  A.  B.  Nutter,  for  the  defendant. 
The  question  is  reduced  to  that  of  the  interference  with  the 
light  to  two  only  out  of  the  five  front  ground-floor  windows, 
and  the  facts  and  evidence  shew  that,  regarding  these  two 
windows  only,  there  is  no  substantial  diminution  of  light 
to  the  ground-floor  room.  It  is  necessary  to  consider  the 
purposes  for  which  this  room  is  used.  The  business  carried 
on  there  does  not  require  any  special  or  extraordinary  amount 
of  natural  light.  The  electric  light  is  already  used  there,  and 
the  only  result  of  our  new  building  will  be  that  a  little  extra 
electric  light  may  be  required.  The  damage  occasioned  will 
thus  be  a  small  matter  of  some  5Z.  We  submit  that,  upon  the 
evidence,  the  finding  of  the  learned  judge  below  is  correct — that 
there  will  be  an  extremely  slight  diminution  of  light. 

[EoMEE  L.J.  Upon  the  balance  of  evidence  it  seems  to  me 
that  there  is  a  substantial  diminution  of  light,  and  consequent 
damage  to  the  plaintiffs'  property.  Why,  if  there  is  substantial 
pecuniary  damage,  should  not  a  plaintiff  be  entitled  to  relief  ?] 

No  doubt,  where  substantial  damages  would  be  given  at 
law,  as  distinguished  from  some  small  sum  of  5Z.,  101.  or  20Z., 
a  Court  of  Equity  would  interpose :  Aynsleij  v.  Glover  (4) ;  but 
the  present  is  just  one  of  those  cases  in  which,  by  reason  of 

(1)  (1865)  L.  R.  1  Ch.  16.  (3)  (1866)  L.  R.  1  Ch.  295,  298. 

(2)  (1883)  24  Ch.  D.  282.  (4)  (1874)  L.  R.  18  Eq.  544,  552. 
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the  trifling  damage,  the  Court  will  not  interpose.  The  real 
question  is,  looking  at  all  the  circumstances,  is  this  a  case  for 
a  mandatory  injunction  instead  of  damages  ?  "We  submit  not. 
In  Martin  v.  Frice  (1)  Kekewich  J.  found  that  there  was  a 
serious  interference  with  light  causing  substantial  damage, 
yet  refused  to  grant  a  mandatory  injunction,  and  gave  damages 
instead ;  though  upon  the  facts  of  that  particular  case  the 
Court  of  Appeal  did  grant  the  injunction. 

As  to  allowing  a  defendant  to  build  up  to  an  angle  of 
45  degrees,  but  no  further,  we  do  not  say  that  there  is  any 
actual  rule  of  law  to  that  effect.  As  Cotton  L.J.  said  in 
Parker  v.  First  Avenue  Hotel  Co,  (2),  each  case  must  depend 
on  the  question  whether  the  defendant's  new  buildings  do  inter- 
fere with  the  plaintiff's  lights ;  but,  as  Lord  Selborne  said  in 
City  of  London  Brewery  Co.  v.  Tennant  (3),  the  fact  that 
45  degrees  of  sky  are  left  unobstructed  may,  under  ordinary 
circumstances  (and  there  are  only  ordinary  circumstances  here), 
be  considered  prima  facie  evidence 'that  there  is  not  likely  to 
be  such  material  injury  as  to  call  for  the  interference  of  the 
Court.  Under  s.  3  of  the  Prescription  Act,  1832  (2  &  3  Will.  4, 
c.  71),  in  a  claim  to  an  indefeasible  right  to  light,  the  "use" 
as  well  as  the  "  access  "  of  the  light  has  to  be  considered. 

The  strongest  case  against  us  is  Parker  v.  First  Avenue 
Hotel  Co.  (2) ;  but  the  Court  does  not  there  lay  down,  as  a 
matter  of  principle,  that  there  must  be  a  mandatory  injunction 
instead  of  damages.  All  that  is  said  is  that  the  Court  will 
consider  whether,  under  all  the  circumstances  of  the  case,  an 
order  to  pull  down  is  just  and  right.  This  case,  we  submit, 
clearly  comes  within  the**  good  working  rule"  laid  down  by 
A.  L.  Smith  L.J.  in  Shelf er^.  City  of  London  Electric  Lighting 
Co.  (4),  namely,  that  damages  may  be  given  in  substitution  for 
an  injunction,  (1.)  if  the  injury  to  the  plaintiff's  legal  right  is 
small,  (2.)  and  is  one  capable  of  being  estimated  in  money, 
(3.)  and  is  one  which  can  be  adequately  compensated  by  a  small 
money  payment,  (4.)  and  the  case  is  one  in  which  it  would  be 
oppressive  to  the  defendant  to  grant  an  injunction.    That  rule 


(1)  [1894]  1  Ch.  276. 

(2)  24  Ch.  D.  282,  289. 


(3)  L.  K.  9  Ch.  212,  220. 

(4)  [1895]  1  Ch.  287,  322-3. 
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was  referred  to  with  approval  in  Jordesoiiv.  Sutton^  Southcoates 
and  Drypool  Gas  Co.  (1) 

[Vaughan  Williams  L.J.  But  it  is  stated  in  Shelf er  v. 
City  of  London  Electric  Lighting  Co.  (2)  that  the  jurisdiction 
to  award  damages  instead  of  an  injunction  ought  not  to  be 
exercised    except  under  very  exceptional  circumstances."] 

In  considering  whether  there  should  be  an  injunction  or 
damages,  the  Court  will  have  regard  to  the  extent  of  the  plain- 
tiffs interest.  Here  the  plaintiffs'  interest  is  that  of  lessees 
under  a  lease  having  not  more  than  seventeen  years  to  run ; 
and  they  use  their  premises,  not  as  a  dwelling-house,  but  for 
commercial  purposes  only.  The  only  evidence  is  that  the  clerks 
in  this  ground-floor  room  will  have  to  use  a  little  more  electric 
light :  it  is  not  said  they  will  suffer  any  discomfort. 

Among  the  instances  in  which  the  Court  will  award  damages 
instead  of  an  injunction,  Lindley  L.J.  in  Shelf er's  Case  (3) 
mentions  "  cases  in  which  a  plaintiff  has  shewn  that  he  only 
wants  money."  Now,  this  case  is  one  in  which  money 
will  compensate  the  plaintiffs.  To  order  the  defendant  to 
pull  down  the  top  of  his  building  would  be  oppressive  to  him 
and  out  of  all  proportion  to  the  interest  of  the  plaintiffs.  In 
conclusion,  as  the  injury  to  the  defendant  would  be  so  serious 
and  the  benefit  to  the  plaintiffs  so  small  if  an  order  to  pull 
down  were  made,  we  suggest  that  the  Court  should  direct 
a  surveyor  to  inspect  the  new  building  and  report  to  the 
Court ;  for  whereas  the  case  was  tried  in  the  Court  below 
as  a  matter  of  opinion  only,  it  may  now  be  tried  as  a  matter 
of  fact. 

[Vaughan  Williams  L.J.  What  do  you  say  to  that 
suggestion,  Mr.  Hughes  ?] 

Hughes,  K.C.  We  object.  Unless  you  have  a  surveyor  who 
saw  the  plaintiffs*  building  before  its  ancient  lights  were 
obstructed  by  the  defendant's  new  building,  he  cannot  possibly 
form  an  opinion  as  to  the  amount  of  obstruction  now  caused. 
We  already  have  in  evidence  the  opinion  of  experienced  London- 
architects  and  surveyors  as  to  the  state  of  things  before  the 
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(1)  [1899]  2  Ch.  217,  259. 


(2)  [1895]  1  Ch.  316. 


(;^.)  [1895]  1  Ch.  31^ 
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erection  of  the  new  building  and  what  it  would  be  when  the 
building  was  erected,  and  that  is  a  sujB&cient  guide  to  the  Court. 
Moreover,  this  is  a  case  involving  such  a  mixed  question  of  law 
and  fact  that  an  expert  would  treat  it  as  such,  and  would  in  all 
probability  take  an  erroneous  view  of  the  law,  such  as  by 
applying  the  supposed  rule  of  45  degrees. 

Vaughan  Williams  L.J.  Although  we  have  jurisdiction 
to  order  an  inquiry,  whether  you  consent  or  not,  as  you  press 
your  objection  we  will  not  force  an  inquiry  upon  you.  We 
think  that  this  is  such  a  mixed  question  of  law  and  fact  that 
it  would  be  impossible  to  get  a  satisfactory  report  from  an 
expert,  and  an  expert  who  is  in  fact  not  a  lawyer. 
We  will  consider  this  case. 

CztT.  adv.  vult. 

Dec.  20.  The  judgment  of  the  Court  (Vaughan  Williams, 
Eomer,  and  Cozens-Hardy  L.J  J.)  was  delivered  by 

Cozens-Hardy  L.J.  This  appeal  raises  a  question  as  to  the 
nature  and  amount  of  evidence  required  to  entitle  a  plaintiff  to 
relief  by  way  of  injunction  for  the  protection  of  ancient  lights. 
The  action  was  tried  by  Joyce  J.  in  December,  1900.  This  is 
important,  because  at  that  date  it  had  been  laid  down  by 
Wright  J.  in  Warren  v.  Brown  (1)  that  the  owner  or  occupier 
of  a  house  has  no  legal  right  of  action  so  long  as  he  has  left  to 
him  as  much  light  as  is  ordinarily  required  for  habitation  or 
business,  even  though  he  has  been  deprived  of  a  substantial 
amount  of  light  and  has  thereby  suffered  substantial  damage. 
This  view  of  the  law  was  accepted  by  the  defendant's  counsel 
in  the  cross-examination  of  the  plaintiffs'  witnesses  and  in  the 
examination  of  the  defendant's  witnesses,  and,  as  we  read  the 
judgment,  was  adopted  by  Joyce  J. 

Wright  J.'s  decision  has  recently  been  reversed  by  this 
Court  (2),  and  the  true  rule  of  law  with  reference  to  the  inter- 
ference with  ancient  lights  has  been  authoritatively  laid  down 
thus  :  "If  ancient  lights  are  interfered  with  substantially,  and 
real  damage  thereby  ensues  to  tenant  or  owner,  then  that  tenant 

(1)  [1900]  2  Q.  B.  722.  (2)  [1902]  1  K.  B.  15,  22. 
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or  owner  is  entitled  to  relief."  In  this  sentence  "  substantial  "  C.  A. 
does  not  indicate  any  particular  percentage.  I90i 

In  Bach  v.  Btacey  (1)  an  issue  was  directed  by  the  Lord  home  and 
Chancellor  whether  the  ancient  lights  of  the  plaintiff  in  his  ^Stores' 
dwelling-house  had  been  illegally  obstructed  by  the  defendant's  1-imited 
building.  Evidence  having  been  given  that  the  quantity  of  Colls. 
light  previously  enjoyed  had  been  diminished,  it  was  contended 
that  the  plaintiff  was  entitled  to  a  verdict ;  but  Best  C.J. 
directed  the  jury,  in  language  which  has  been  often  cited  with 
approval,  thus  :  "  It  was  not  sufficient,  to  constitute  an  illegal 
obstruction,  that  the  plaintiff  had,  in  fact,  less  light  than  before  ; 
nor  that  his  warehouse,  the  part  of  his  house  principally  affected, 
could  not  be  used  for  all  the  purposes  to  which  it  might  other- 
wise have  been  applied.  In  order  to  give  a  right  of  action,  and 
sustain  the  issue,  there  must  be  a  substantial  privation  of  light, 
sufficient  to  render  the  occupation  of  the  house  uncomfortable, 
and  to  prevent  the  plaintiff  from  carrying  on  his  accustomed 
business  (that  of  a  grocer)  on  the  premises,  as  beneficially  as  he 
had  formerly  done."  And  in  Farher  v.  Smith  (2)  Tindal  C.J. 
directed  the  jury  as  follows  :  It  is  not  every  possible,  every 
speculative  exclusion  of  light  which  is  the  ground  of  an  action  ; 
but  that  which  the  law  recognises,  is  such  a  diminution  of  light 
as  really  makes  the  premises  to  a  sensible  degree  less  fit  for  the 
purposes  of  business." 

"Without  substantial  interference,  there  is  no  right  of  action  ; 
and  in  addition,  in  order  to  obtain  an  injunction,  the  plaintiff 
must  establish  substantial  injury  suffered  or  threatened.  There 
is  no  standard  or  fixed  amount  of  light  to  which  alone  a  plain- 
tiff is  entitled.  He  must  not  be  fanciful  or  fastidious  :  he  must 
recognise  the  necessity  of  give  and  take  in  matters  of  this 
nature.  But  there  may  be  real  damage  to  the  owner  or 
occupier  of  a  building  used  for  particular  purposes,  or  reason- 
ably adapted  for  particular  purposes,  although  there  would  be 
no  real  damage  if  the  building  were  not  used  or  reasonably 
adapted  for  such  purposes.  The  application  of  these  principles 
is  far  more  easy  when  the  building  which  is  complained  of  has 

(1)  (1826)  2  C.  &  P.  465,  466 ;  31        (2)  (1832)  5  C.  &  P.  438,  439 ;  38 
E.  E.  679.  R.  R.  828. 
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c.  A.      been  erected  and  damages  only  are  claimed ;  but  they  have  to 
1901       be  applied  when  the  plaintiff  comes  for  an  injunction  before 
Home  and   the  building  has  been  erected.    It  is  the  duty  of  the  Court  to 
^TOREs^    arrive  at  the  best  conclusion  it  can  upon  the  effect  which  the 
Limited    proposed  building,  if  erected,  would  produce ;  and  if  the  Court 
Colls.     IS  Satisfied  that  in  that  event  the  plaintiff  would  have  a  good 
cause  of  action,  the  plaintiff  is  entitled,  as  a  matter  of  right,  to 
an  injunction  to  prevent  the  defendant  from  interfering  with 
his  ancient  light ;  or,  in  other  words,  to  restrain  the  defendant 
from  committing  a  wrongful  act. 

The  difficulty  of  applying  the  rule  in  a  quia  timet  action  may 
well  induce  the  Court  to  scan  the  plaintiff's  evidence  with 
severity,  especially  where  an  angle  of  45  degrees  is  left.  It  is 
settled  that  there  is  no  rule  of  law  that  a  man  may  always  build 
up  to  an  angle  of  45  degrees ;  but,  in  judging  of  the  probable 
effect  of  a  proposed  building,  the  Court  may  not  unreasonably 
regard  the  fact  that  an  angle  of  45  degrees  will  be  left  as  prima 
facie  evidence  that  there  will  be  no  substantial  interference, 
and  may  require  this  presumption  to  be  clearly  rebutted  by 
satisfactory  evidence.  This  seems  to  be  the  result  of  the 
authorities. 

It  remains  to  apply  these  general  principles  to  the  present 
case.  We  propose  to  accept  all  the  findings  of  fact  by  Joyce  J. 
where  they  are  clear  without  demur,  and  only  to  refer  to  the 
evidence  where  there  is  no  finding,  or  where,  as  it  seems  to  us, 
there  are  inconsistent  findings.  [His  Lordship  then  stated  the 
facts,  and  continued  : — ] 

In  giving  judgment  the  learned  judge  said  this  :  "  Various 
expert  witnesses  were  examined,  and  as  the  result  of  their 
evidence  I  am  of  opinion  that  the  proposed  new  building  would 
not  affect  the  selling  or  letting  value  of  the  plaintiffs'  premises." 
If  that  means  that  an  ordinary  purchaser  or  lessee  would  be 
content  to  get  a  building  having  the  usual  amount  of  light 
enjoyed  by  similar  houses  in  this  part  of  London,  we  see  no 
reason  to  doubt  it  ;  but  it  is  not  a  relevant  statement.  The 
plaintiffs  are  neither  vendors  nor  lessors.  They  are  occupiers ; 
and  their  only  desire  is  to  use  this  ground-floor  room  for  the  same 
purposes  as  heretofore  and  with  the  same  advantages.    And  it 
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seems  to  us  impossible  to  hold  that  they  will  not  suffer  real  C.  A. 
damage  "  if  they  have  to  consume  and  pay  for  more  electric  I90i 

light  than  hitherto.    Joyce  J.,  at  the  end  of  his  judgment,  refers  home  and 

to  Wright  J.'s  decision  in  Warren  v.  Brown  (1),  and  says  :  "  After  ^|^^^0REs' 

considerable  hesitation  I  have  come  to  the  conclusion  that  this  Limited 

V. 

decision,  if  it  remains  unreversed  by  the  Court  of  Appeal,  ought  Colls. 
to  govern  the  present  case;  and  I  think,  sitting  as  a  judge  of 
first  instance,  I  must  follow  it.    Assuming,  therefore,  that  I  am 
right  in  this,  I  am  of  opinion  that  this  action  fails  and  must  be 
dismissed." 

As  we  read  the  judgment,  it  is  a  finding  in  favour  of  the 
plaintiffs  that  real  damage  would  result,  though  light  enough 
would  be  left  for  ordinary  purposes  of  occupancy  as  a  place  of 
business,  and  there  is  no  finding  that  the  interference  is  not 
substantial.  Now  there  was,  immediately  opposite  the  windows 
in  question,  what  may  be  called  *'  a  gap,"  in  width  36  ft.  and  in 
height  13  ft.  6  in.  The  direct  Hght  which  passed  through  this 
gap  penetrated  to  a  considerable  depth  into  the  plaintiffs'  room. 
The  interference  with  this  light  is  substantial "  within  the 
meaning  in  which  the  word  is  used.  There  being  some  obscurity 
on  this  point,  it  seems  right  to  examine  the  evidence.  [His 
Lordship  then  went  through  the  evidence,  and  proceeded  : — ] 

If  we  consider  the  judge's  notes  of  the  evidence,  as  w^e  have 
done,  the  conclusion  at  which  we  have  arrived  from  reading  his 
judgment  is  confirmed.  In  our  opinion,  on  the  balance  of  the 
evidence,  substantial  interference  and  real  damage  "  will  result ; 
and  the  proper  judgment  would  have  been  to  grant  an  injunction 
in  the  settled  form  known  as  the  Yates  v.  Jack  (2)  form.  But 
immediately  after  the  action  was  dismissed  with  costs,  the 
plaintiffs  gave  notice  of  their  intention  to  appeal.  Notwith- 
standing this,  the  defendant  has  proceeded  with  and  completed 
the  erection  of  his  building.  Under  these  circumstances  there 
is  only  one  course  open  to  us.  We  must  reverse  Joyce  J.'s 
judgment  and  give  the  plaintiffs  the  judgment  to  which,  according 
to  our  view,  they  were  entitled .  And  we  must  grant  a  mandatory 
injunction  requiring  the  defendant  to  pull  down  anything  erected 
in  breach  of  the  terms  of  our  injunction.  This  point  was  really 
(1)  [1900]  2  Q.  B.  722.  (2)  L.  E.  1  Ch.  295,  298. 
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decided  by  the  Court  of  Appeal  in  Parker  v.  First  Avenue  Hotel 
Co.  (1)    The  defendant  must  pay  the  costs  here  and  below. 

Vaughan  Williams  L.J.  The  judgment  which  has  just  been 
read  is  the  judgment  of  the  Court ;  but  I  wish  to  add  for  m3^self 
that,  so  far  as  the  rule  of  45  degrees  is  concerned,  I  doubt  very 
much  whether  that  rule,  as  the  law  is  now  settled,  can  be 
regarded  even  as  a  rough  measure  of  the  right  of  the  owner  or 
occupier  of  ancient  lights.  (2) 

Solicitors :  Slaughter  &  May  ; .  Hyde^  Tandy,  Mahon  dc  Bayer, 

a.  L  F.  C. 


O.A.  In  re  MAKTEN. 

1901  SHAW  V.  MAETEN. 

Bee.  10,12,20.  j-jqOo    M.  2893.] 

Power  of  Appoirdment — General  Power — Exercise  hy  Will — Extent  of  Exercise 
—  Intention  —  Blending  of  appointed  Property  with  Testator'' s  own 
Property—Wills  Act,  ISBl  (1  Vict.  c.  26),  s.  27. 

A  testatrix,  who  liad  a  general  power  of  appointment  over  the  funds 
comprised  in  her  marriage  settlement,  by  her  will  in  exercise  of  the 
power  appointed  that  the  trustees  of  the  settlement  should  stand  possessed 
of  9000?.,  part  of  the  funds,  in  trust  for  six  persons  named  in  the  will. 
And  in  further  exercise  of  the  power  she  appointed  that  the  trustees 
should  stand  possessed  of  the  residue  of  the  funds  in  trust  as  to  1000?.  for 
W.  P.  Shaw,  and  as  to  the  residue  thereof  in  trust  for  Henry  Shaw.  And, 
after  bequeathing  some  specific  and  pecuniary  legacies,  the  testatrix  made 
the  following  bequest :  "  As  to  the  rest  and  residue  of  my  real  and 
personal  estate  I  devise,  bequeath,  and  appoint  the  same,  subject  to  the 
payment  thereout  of  my  debts,  funeral  and  testamentary  expenses,  unto 
Henry  Shaw."  Henry  Shaw  died  before  the  testatrix.  The  testatrix  had 
personal  estate  of  her  own,  but  she  had  no  real  estate : — 

Held,  by  Romer  and  Cozens-Hardy  L.JJ.,  that  the  testatrix  had  by  her 
will  exercised  the  power  for  all  purposes  and  had  blended  the  settlement 
funds  with  her  own  property,  and  that  the  appointed  fund,  so  far  as  it 
had  lapsed  by  the  death  of  Henry  Shaw,  went,  subject  to  the  payment 
thereout  of  her  debts  and  funeral  and  testamentary  expenses  and  her 


(1)  24  Ch.  D.  287.  Normonhy  Brick  Co.,  [1899]  1  Ch. 

(2)  As  to  the  modern  form  of  438. 
mandatory  injunctioD,  see  JacJcson  v. 
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pecuniary  legacies,  to  her  next  of  kin,  and  not  to  the  persons  entitled  C.  A. 
under  the  settlement  in  default  of  appointment :  ^^^^ 

Held,  by  Vaughan  Williams  L. J.,  that,  having  regard  to  other  clauses  in 
the  will,  the  testatrix  had  not  shewn  an  intention  to  exercise  the  power  :\Iartex, 
for  all  purposes  so  as  to  make  the  settled  fund  her  own,  and  that,  so  far  as 
the  appointment  had  lapsed,  the  fund  went  to  the  persons  entitled  in  ^"^^ 
default  of  appointment.  ^Fahten-. 

Decision  of  Byrne  J.  reversed.  ' 

Per  Romer  L.J. :  In  re  Davies'  Trusts,  (1871)  L.  II.  13.  Eq.  163,  and 
In  re  De  Lusi's  Trusts,  (1879)  3  L.  R.  Ir.  232,  distinguished. 

Per  Cozens-Hardy  L.J. :  Coxen  v.  Rowland,  [1894]  1  Ch.  400, 
approved. 

Appeal  against  a  decision  of  Byrne  J.,  the  question  being 
whether  a  testatrix,  in  exercising  a  general  power  of  appoint- 
ment by  will,  had  made  the  property,  the  subject  of  the  power, 
her  own,  so  that,  on  failure  of  the  appointment  by  reason  of 
the  death  of  the  appointee  in  her  lifetime,  the  property  went 
to  her  next  of  kin,  or  whether,  on  the  other  hand,  it  went, 
■under  the  instrument  which  created  the  power,  as  in  default  of 
appointment. 

Under  the  settlement  dated  October  4,  1880,  made  upon  the 
marriage  of  H.  J.  Marten  and  Martha  his  wife,  the  stocks, 
funds,  and  securities  specified  in  the  1st  schedule  to  the  deed, 
and  also  a  sum  of  5000/.,  were  vested  in  trustees,  upon  trust  to 
pay  the  income  thereof  to  the  wife  for  her  life,  and,  after  her 
death  and  the  failnre  of  trusts  by  the  deed  declared  in  favour 
of  the  husband  during  his  life  and  the  issue  of  the  marriage, 
upon  trust  (in  the  events  which  happened)  for  such  person  or 
persons  and  for  snch  purposes  as  the  wife  should  by  deed  or 
will  appoint,  and  in  default  of  appointment  upon  other  trusts. 

The  husband  died  on  November  3,  1892,  and  there  were  no 
issue  of  the  marriage. 

By  her  will,  dated  March  1,  1893,  Martha  Marten,  after  a 
recital  of  the  settlement,  the  death  of  her  husband,  that 
there  had  been  no  issue  of  the  marriage,  and  that  she  was 
desirous  of  making  such  appointments  of  the  funds  comprised 
in  the  settlement  as  were  thereinafter  contained,  proceeded  as 
follows  :  "  Now,  in  exercise  of  the  powers  to  me  for  this 
purpose  given  by  the  said  indenture  of  settlement  and  of  every 
other  power  or  authority  in  anywise  enabling  me  in  this  behalf, 
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C.  A.      I  hereby  appoint  that  the  trustees  for  the  time  being  of  the 
1901       said  indenture  shall  stand  possessed  of  the  said  sum  of  5000^., 
Marten,    ^jud  the  stocks,  funds,  and  securities  representing  the  same, 
and  of  such  part  of  the  stocks,  funds,  and  securities  comprised 
in  the  1st  schedule  of  the  said  indenture  as  shall  with  the  said 
Marten.  q£  500OZ.,  Or  the  Securities  representing  the  same,  make 

up  the  sum  of  9000Z.,"  in  trust  in  six  equal  shares  for  six 
persons  respectively  in  the  will  named.    "And  in  further 
exercise  of  the  powers  given  to  me  by  my  said  marriage  settle- 
ment, and  of  all  and  every  other  power,  &c.,  I  hereby  appoint 
that  the  trustees  for  the  time  being  of  the  said  settlement 
shall  stand  possessed  of  the  residue  of  the  stocks,  funds,  and 
securities  comprised  in  the  1st  schedule  thereto  in  trust  as  to 
1000^.  part  thereof  for  W.  P.  Shaw,  and  as  to  the  residue 
thereof  in  trust  for  my  brother  Henry  Shaw."    The  testatrix 
then  made  several  specific  legacies  of  articles  of  plate  and 
jewellery,  which  were  specified  in  the  2nd  schedule  to  the 
settlement,  and  then  she  continued  :     I  bequeath  all  other  my 
diamonds  to  my  said  brother  Henry  Shaw  absolutely.  I 
bequeath  the  residue  of  my  jewellery  and  personal  and  house- 
hold ornaments  and  linen  and  my  piano  to  my  said  brother 
Henry  Shaw.    I  bequeath  my  silver  tea  and  coffee  service  to 
my  cousin  James  Briggs.    I  bequeath  all  and  singular  my 
household  furniture  and  effects  (not  hereinbefore  specifically 
bequeathed),  carriages,  live  and  dead  stock,  which  shall  be  in 
and  about  my  dwelling-house  at  the  time  of  my  death,  to 
E.  D.  Marten  absolutely."    The  testatrix  then  bequeathed 
four  pecuniary  legacies  of  1500Z.  each,  and  continued:     And  I 
empower  the  trustees  of  my  said  settlement  and  my  executors 
hereinafter  named  at  their  discretion  respectively,  with  the 
consent  of  the  respective  appointees  and  legatees,  to  appropriate 
any  security  or  investment  subject  to  my  powers  of  appoint- 
ment or  belonging  to  me  at  the  time  of  my  decease  at  the 
market  value  of  the  day  in  or  towards  payment  and  satisfaction 
of  the  legacies  hereinbefore  appointed  or  bequeathed.    I  be- 
queath to  my  maid  Jane  Graves  the  sum  of  50Z.  free  of  duty. 
And  as  to  the  rest  and  residue  of  my  real  and  personal  estate  I 
devise,  bequeath,  and  appoint  the  same,  subject  to  the  payment 
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thereout  of  my  debts,  funeral  and  testamentary  expenses,  unto 
my  said  brother  Henry  Shaw  absolutely."  And  the  testatrix 
appointed  Henry  Shaw  and  E.  D.  Marten  executors  of  her  will. 

The  testatrix  died  on  July  2,  1900.    She  had  no  real  estate. 

Henry  Shaw  died  on  May  28,  1900,  in  the  lifetime  of  the 
testatrix. 

Upon  a  summons  issued  by  the  trustees  of  the  settlement, 
Byrne  J.  held  that  the  residue  of  the  funds  comprised  in  the 
1st  schedule  to  the  settlement,  the  appointment  of  which 
had  failed  by  reason  of  the  death  of  Henry  Shaw,  went  to 
the  persons  entitled  under  the .  settlement  in  default  of 
appointment. 

The  next  of  kin  of  the  testatrix  appealed. 

BensliaWf  K.C.,  and  Buchmastery  for  the  next  of  kin.  It  is 
contended  that  in  the  residuary  clause  the  testatrix  has  shewn 
an  intention  of  making  her  own  property  and  the  property  over 
which  she  had  the  general  power  of  appointment  one  for  all 
purposes.  She  shews  this  by  using  the  apt  words,  "I  devise, 
bequeath,  and  appoint,"  and  by  then  creating  on  the  properties 
so  given  a  general  charge,  without  distinction,  of  debts  and 
funeral  and  testamentary  expenses.  There  is  nothing  in  the 
prior  part  of  the  will  to  exclude  the  ordinary  meaning  of  the 
word  "  appoint."  And  then,  besides  the  charge  of  debts,  &c., 
there  is  also  a  charge  of  legacies  on  the  settlement  funds  in  a 
certain  event.  The  respondents  will,  no  doubt,  rely  on  In  re 
Boyd  (1) ;  but  there  it  was  clear  that  the  testatrix  had  not 
indicated  an  intention  of  making  the  fund  subject  to  the  power 
her  own  for  all  purposes:  by  the  word  "residue"  she  clearly 
meant  the  residue  of  her  own  moneys,  and  not  the  residue  of 
the  fund  the  subject  of  the  power;  and  the  words  she  used 
had  no  reference  to  that  fund :  moreover,  there  was  no  direc- 
tion for  payment  of  debts.  The  case  which  really  covers  the 
present  is  In  re  Pinede's  Settlement.  (2) 

Levett,  K.C.f  and  J.  Chester,  for  the  persons  entitled  in 
default  of  appointment.  The  death  of  Henry  Shaw  before 
the  testatrix  was  equally  fatal  to  the  appointment  and  to  the 
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C.  A.  residuary  gift  to  him ;  he  could  not  possibly  take  under  either 
1901  the  residuary  gift  or  the  appointment.  If  he  had  survived  the 
Marten,  testatrix  he  would  have  taken  under  the  appointment.  If  a 
testator,  under  a  general  pov^er  of  appointment,  appoints 
Blackacre  to  A.,  and  then  makes  a  residuary  devise  to  A.,  it 
v^ill  be  assumed  that  he  did  not  intend  Blackacre  to  pass  under 
the  residuary  devise.  There  is  an  inconsistency,  which  shews 
a  ''contrary  intention"  within  the  meaning  of  s.  27  of  the 
Wills  Act :  Scriven  v.  Sandom.  (1) 

[Cozens-Haedy  L.J.  Goxen  v.  Bowland  (2)  appears  to 
decide  the  point  against  you.] 

In  the  direction  to  the  trustees  and  her  executors  to  appro- 
priate securities  the  testatrix  has  distinguished  between  her 
own  property  and  the  property  subject  to  the  power.  This 
shews  that  she  did  not  intend  to  blend  the  whole  into  one : 
Easum  v.  Appleford  (3)  ;  Theobald  on  Wills,  5th  ed.  p.  219 ; 
Li  re  Be  Lusi's  Trusts.  (4)  Independently  of  the  Wills  Act, 
there  would  not  have  been  an  exercise  of  the  power  by  the 
residuary  gift.  In  Ohe  v.  Heath  (5)  Lord  Hardwicke  was 
dealing  with  a  special  power,  not  a  general  one.  The  test  is 
whether  the  testatrix  intended  to  exercise  the  power  for  a 
limited  purpose  only,  or  to  make  the  property  subject  to  the 
power  her  own  for  all  purposes  :  hi  re  Davies'  Trusts  (6) ;  In  re 
Boyd  (7) ;  Bi  re  Thurston.  (8)  Here,  it  is  submitted,  the  power 
was  exercised  for  a  limited  purpose,  namely,  to  benefit  Henry 
Shaw.  In  Goxen  v.  Bowland  (2)  the  testatrix  described  the 
house  which  she  had  power  to  appoint  as  "  my  messuage."  In 
the  present  case,  if  there  had  not  been  sufficient  personal  estate 
of  the  testatrix  to  pay  her  pecuniary  legacies,  the  legatees  could 
not  have  compelled  Henry  Shaw,  if  he  had  been  living,  to  pay 
them. 

Benshaw,  K.C.^  in  reply.  Easum  v.  Appleford  (3)  does  not 
apply.  The  reasoning  in  Bi  re  Bavies'  Trusts  (6)  is  not  easy 
to  follow,  and,  if  necessary,  this  Court  can  overrule  it.  An 

(1)  (1862)  2  J.  &  H.  743.  (4)  3  L.  E.  Ir.  232. 

(2)  [1894]  1  Ch.  406.  (5)  (1748)  1  Ves.  Sen.  135. 

(3)  (1840)  5  My.  &  Cr.  56 ;  51        (6)  L.  E.  13  Eq.  163. 
E.  E.  238.  (7)  [1897]  2  Ch.  232. 

(8)  (1886)  32  Ch.  D.  508.  , 
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appointment  to  executors  of  property  over  which  a  testator  has 
a  general  power  of  appointment  takes  the  property  away  from 
the  persons  entitled  in  default  of  appointment :  In  re  Iclierin- 
gilVs  Estate  (1) ;  and  so  does  an  appointment  of  real  estate  to 
trustees  upon  trust  for  a  person  who  dies  before  the  testator : 
Willouglihy  Osborne  v.  Holyoahe.  (2)  In  In  re  Thurston  (3) 
and  in  In  re  Boyd  (4)  there  was  no  direction  to  pay  debts  and 
funeral  and  testamentary  expenses,  as  there  is  in  the  present 
case.  There  is  here  a  recital  of  the  power  and  an  expressed 
intention  to  exercise  it,  followed  by  an  appointment  which 
would  exhaust  the  fund.  Then  follows  the  residuary  gift  and 
the  direction  to  pay  debts.  If  the  estate  of  the  testatrix  had 
been  insolvent,  the  executors  would  have  been  entitled  to  have 
the  debts  paid  out  of  the  appointed  property.  In  such  a  case 
the  executor  would  be  the  person  to  administer  the  fund. 
[Cozens-Haedy  L.J.  referred  to  In  re  Hoskin's  Trusts.  (5)] 
Li  re  Philbrich's  Trusts  (6)  also  bears  on  the  point. 

Cicr.  adv.  vult. 
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Dec.  20.  Vaughan  Williams  L.J.  read  a  judgment,  in 
which,  after  stating  the  facts,  he  continued  : — The  question 
arises  whether  the  residue  of  the  settlement  funds,  which  the 
testatrix  appointed  in  favour  of  Henry  Shaw,  the  appointment 
having  lapsed  by  reason  of  his  death  before  her,  devolves  as 
directed  by  the  instrument  creating  the  power  in  default  of 
appointment,  or  whether  it  is  comprised  in  the  gift  of  the 
residue  at  the  end  of  the  will.  Byrne  J.  has  decided  that  it 
passed  as  in  default  of  appointment ;  and,  in  my  opinion,  his 
judgment  should  be  affirmed. 

In  my  judgment  the  testatrix  did  not  intend  to  take  the 
appointed  property  out  of  the  instrument  creating  the  power 
for  all  purposes,  but  only  for  the  purpose  of  giving  effect  to  the 
particular  dispositions  expressed.  I  think  that  in  this  case 
there  is  no  intention  to  appoint  the  residue  strictly  as  residue, 
or  to  appoint  the  entire  fund  charged  with  the  sums  specified 

(1)  (1881)  17  Ch.  D.  151.  (4)  [1897]  2  Ch.  232. 

(2)  (1882)  22  Ch.  D.  238.  (5)  (1877)  6  Ch.  D.  281. 

(3)  32  Ch.  D.  508.  (6)  (1865)  13  ^Y.  E.  570. 

Z  2  1 


320 


CHANCEEY  DIVISION. 


[1902J 


C.  A. 
1901 

Makten, 
In  re. 

Shaw 

V. 

Martej;. 


Vaughan 
■Williams  L.J. 


in  the  preceding  appointments.  I  think  that  the  residuary 
clause  is  not  intended  to  operate  as  an  appointment  of  the 
settled  property,  or  any  part  of  it,  and  that,  therefore,  the 
appointment  in  favour  of  Henry  Shaw  having  failed  by  reason 
of  his  death,  the  settled  property  to  that  extent  must  go,  as 
provided  by  the  settlement  which  created  the  power,  in  default 
of  appointment. 

The  question  in  all  cases  of  this  class  is,  as  was  pointed  out 
by  Chatterton  V.-C.  in  In  reDe  Lusi's  Trusts  (1),  and  approved 
by  Jessel  M.E.  in  In  re  Pinede's  Settlement  (2),  one  of  inten- 
tion, namely,  whether  the  donee  of  the  power  meant  by  the 
exercise  of  it  to  take  the  property  dealt  with  out  of  the  instru- 
ment creating  the  power  for  all  purposes,  or  only  for  the 
limited  purpose  of  giving  effect  to  the  particular  disposition 
expressed.  The  meaning  must,  of  course,  be  gathered  from  the 
words  of  the  will.  It  is  really  a  question  of  construction  of 
the  residuary  clause.  No  doubt  here  the  words  taken  by  them- 
selves are  such  as  would  be  construed  as  an  exercise  of  the 
power  of  appointment  for  purposes  which  involved  treating 
the  appointed  property  and  the  testatrix's  own  property  as  one 
fund.  But,  having  regard  to  the  mode  in  which  the  particular 
appointments  are  expressed  in  the  earlier  part  of  the  will,  I 
cannot  think  that  the  words  ought  to  be  so  construed,  and  I 
do  not  suppose  that  this  conclusion  would  be  doubted,  but  for 
the  presence  of  the  word  "  appoint "  in  the  residuary  clause. 
[His  Lordship  read  the  residuary  clause,  and  continued  : — ] 

I  do  not  think  that  much  weight  ought  to  be  given  to  the 
use  of  the  word  appoint "  in  this  clause.  It  seems  to  me 
only  one  of  a  catalogue  of  words  used  to  cover  any  case  which 
might  arise,  just  as  the  word  "  devise  "  is  used,  although  there 
is  no  real  property  on  which  that  word  can  operate. 

I  see  nothing  in  this  clause,  or  in  the  use  of  the  word 
''appoint,"  or  in  the  words  "subject  to  payment  thereout  of 
my  debts,  funeral  and  testamentary  expenses,"  to  shew  that 
the  testatrix  had  any  intention  by  her  will  to  do  more  than  the 
law  would  do,  if  she  exercised  the  power  without  any  direction 
in  the  will. 

(1)  3  L.  Tu  Ir.  232.  (2)  12  Ch.  D.  667. 
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The  case,  except  for  the  use  of  the  word  appoint,"  seems  c.  A. 
to  me  covered  by  the  decision  in  In  re  Davies'  Trusts,  (1)  1901 
I  can  see  nothing  in  the  will  which  shews  an  intention  of  the  jurten, 
testatrix  to  mass  her  own  property  and  the  settled  property. 
On  the  contrary,  I  find  that  she  does  not  appoint  trustees  of 
her  own,  but  appoints  that  the  trustees  for  the  time  being  of 
the  settlement  which  created  the  power  shall  stand  possessed  wmSsT.j. 
of  the  funds,  the  subject  of  the  power,  in  trust  for  the  beneficial 
appointees,  and  it  seems  to  me  that  this  fact  alone  prima  facie 
negatives  any  intention  to  mass  her  own  property  and  the 
settled  property,  or  to  take  the  appointed  property  out  of  the 
settlement  for  all  purposes.  I  find,  moreover,  later  in  the  will 
a  distinct  indication  of  the  intention  of  the  testatrix  to  keep 
her  own  property  and  the  settled  property  distinct,  in  the 
clause  which  distinguishes  the  discretion  to  be  exercised  by 
the  trustees  of  the  settlement  and  the  executors  of  the  will  in 
the  appropriation  of  securities.  These  indications  of  an  inten- 
tion of  the  testatrix  that  her  own  property  and  the  settlement 
property  shall  not  be  massed  seem  to  me  to  be  so  strong  as 
positively  to  negative  any  intention  to  mass  the  two  properties, 
notwithstanding  the  use  of  the  word  appoint." 

It  is  not  to  be  forgotten  that  this  testatrix  had  property  of 
her  own,  besides  the  property  over  which  she  had  a  general 
power  of  appointment,  upon  which  the  residuary  clause  could 
operate,  if  treated  as  applying  only  to  her  own  property.  In 
my  judgment  this  clause  was  not  intended  to  include  the 
personal  estate  the  subject  of  this  general  power.  I  think  a 
contrary  intention  appears  by  the  will. 

I  cannot  see  that  Ohe  v.  Heath  (2)  compels  me  to  come  to  a 
different  conclusion.  In  that  case  a  testatrix  had  a  limited 
power  of  appointment  among  her  kin.  She  appointed  the 
whole  fund  to  her  nephew,  and  "  all  the  rest  and  residue  of 
what  she  had  power  to  dispose  of  "  she  gave  to  her  niece  after 
paying  some  legacies  thereout.  The  nephew  died  in  her  life- 
time, and  it  was  held  that  the  fund  passed  to  the  niece.  It 
seems  to  me  that  there  the  words  of  the  residuary  clause 
plainly  made  the  niece  residuary  appointee  of  so  much  of  the 
fund  as  the  testatrix  had  not  appointed  effectively  to  other  of 
(1)  L.  E.  13  Eq.  163.  (2)  1  Ves.  Sen.  135. 
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her  kin.  The  gift  of  the  residue  had  nothing  to  operate  upon 
except  what  might  fail  to  take  effect  under  the  previous 
appointment.  The  testatrix  could  not  by  any  appointment 
have  made  the  property  her  own. 

EoMEE  L.J.  To  my  mind  this  is  a  difficult  case,  and  I  can 
well  understand  that  different  minds  may  differ  about  it.  For 
myself,  I  have  come  to  the  conclusion  that  the  appellants  are 
right  in  their  contention.  I  think  the  key  to  the  solution  of 
the  ultimate  question  we  have  to  decide  is  to  be  found  in  a 
consideration  of  the  residuary  gift  in  the  will.  Was  there  in 
that  gift  an  exercise  by  the  testatrix  of  all  her  general  powers  of 
appointment,  so  far  as  they  had  not  otherwise  been  effectually 
exercised  ?  In  other  words,  was  the  residuary  gift  what  I  may 
call  a  true  residuary  appointment?  In  my  opinion  it  was. 
The  testatrix  uses  the  words  "  devise,  bequeath,  and  appoint." 
Those  words  are  apt  to  pass  three  different  kinds  of  property. 

Devise"  is  apt  to  cover  real  estate,  "bequeath"  to  cover 
personal  estate,  and  appoint "  to  cover  property  over  which 
the  testatrix  had  a  power  of  appointment.  I  do  not  think  it 
could  be  really  doubted  that,  if  this  residuary  gift  had  stood  by 
itself  and  there  were  nothing  in  the  prior  parts  of  the  will  to 
qualify  its  general  construction,  it  would  be  held  to  be  a  clear 
residuary  appointment — a  clear  exercise  by  the  testatrix  of  all 
her  general  powers  of  appointment.  Is  there,  then,  anything 
in  the  prior  parts  of  the  will  which  can  justify  the  Court  in 
cutting  down  the  effect  of  the  residuary  appointment — in 
saying  that  it  was  not  intended  to  include  the  property  com- 
prised in  the  settlement  which  is  the  subject  of  this  appeal  ? 
I  think  not.  In  the  first  place,  I  think  it  is  reasonably  clear 
that  the  mere  fact  that  the  testatrix  had  already  appointed  the 
whole  of  the  settlement  funds  would  not  be  sufficient,  for  there 
would  still  be  an  object  in  a  residuary  appointment.  It  would 
cover  any  part  of  the  previously  appointed  property  which 
might  lapse.  Of  course,  when  a  testatrix  previously  appoints 
property  which  she  has  power  to  appoint  to  specified  persons, 
and  then  exercises  her  general  power  of  appointment  by  a 
residuary  appointment,  she  does  not  as  a  general  rule  contem- 
plate the  possible  failure  of  the  prior  appointments.  But 
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similarly  when  a  testator  makes  a  specific  gift  he  does  not  as  C.  A. 
a  general  rule  contemplate  that,  if  that  gift  fails,  his  residuary  1901 
bequest  will  include  the  property  specifically  given,  and  yet  the  ^tarten. 
true  effect  and  object  of  an  ordinary  residuary  gift  is  to  cover 
all  properties  which  have  not  been  already  effectually  disposed 
of.  And  I  cannot  see,  in  the  fact  that  in  this  case  all  the  ^i^^^^'- 
settlement  funds  had  been  previously  appointed  to  different  rvomer  l.j. 
appointees,  any  sufficient  ground  for  saying  that  the  ultimate 
appointment  did  not  take  effect  so  far  as  there  was  a  failure  by 
lapse  of  any  of  the  prior  appointments.  Nor,  to  my  mind,  is  there 
anything  to  negative  the  effect  of  the  residuary  appointment  in 
the  fact  that  the  prior  appointments  had  been  made  by  way  of 
direction  to  the  trustees  of  the  settlement  to  pay  the  appointees, 
and  not  by  means  of  direct  appointments  to  the  appointees. 
But  it  is  said  that  an  intention  to  exclude  the  settlement  funds 
is  shewn  by  the  fact  that  Henry  Shaw,  who  was  an  appointee 
under  the  earlier  part  of  the  will,  was  also  the  appointee  under 
the  residuary  appointment.  But,  in  the  first  place,  Henry 
Shaw  was  not  under  the  previous  appointments  the  appointee 
of  the  whole  of  the  settlement  funds ;  and,  secondly,  by  the 
residuary  appointment  there  was  created  a  charge  of  debts  and 
funeral  and  testamentary  expenses,  which  could  and  would 
take  effect  in  case  of  lapse  by  reason  of  the  death  of  Henry 
Shaw  before  the  testatrix.  So  that,  even  in  that  case,  there 
would  still  be  an  object  in  the  testatrix  exercising  her  general 
powers  by  a  residuary  appointment.  Nor  can  I  find  anything 
else  in  this  will  which  would,  in  my  view,  justify  the  Court  in 
refusing  to  give  to  the  residuary  gift  and  appointment  its 
ordinary  meaning  and  effect.  I  should  add  that,  besides  the 
charge  of  debts  and  funeral  and  testamentary  expenses,  it 
appears  to  me  that  the  pecuniary  legacies  were  also  charged  by 
the  residuary  gift  on  the  appointed  funds  so  far  as  there  was  a 
lapse,  so  that  the  legacies  also  would  be  payable  out  of  the 
settlement  fund,  if  the  appointment  lapsed,  as  well  as  out  of 
the  testatrix's  own  property. 

Now  that  being  so,  and  taking  it  that  the  residuary  gift 
operated  as  a  general  residuary  appointment,  we  come  to  the 
question,  whether,  so  far  as  by  reason  of  a  lapse  the  settlement 
funds  are  included  in  the  residuary  bequest  and  appointment, 
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they  are  not  blended  by  the  testatrix  with  her  own  pro- 
perty so  as  to  form  one  mass  and  devolve  in  the  same  way, 
in  case  to  any  extent  the  residuary  gift  should  fail  by  reason 
of  lapse  by  the  death  of  the  residuary  legatee.  In  my  opinion 
the  two  properties  are  in  this  will  so  blended.  The  testatrix 
describes  both  properties  as,  and  they  both  passed  under  the 
description  of,  the  rest  and  residue  of  her  real  and  personal 
estate.  Both  are  made  as  one  mass  subject  to  the  payment  of 
her  debts  and  funeral  and  testamentary  expenses,  and  both,  in 
my  opinion,  are  also  subject  to  the  payment  thereout  of  the 
pecuniary  legacies  bequeathed  by  the  will.  This,  I  think, 
sufficiently  shews  the  intention  of  the  testatrix  to  make  both 
properties  one  for  all  purposes,  and,  in  my  opinion,  the  case  is 
governed  by  the  principle  on  which  Jessel  M.E.  acted  in  In  re 
Pinede's  Settlement.  (1) 

I  will  only  add  a  few  words  on  two  of  the  cases  which  have 
been  cited.  In  re  Davies'  Trusts  (2)  turned,  as  it  seems  to  me, 
on  the  fact  that  there  the  testatrix,  who  had  a  general  power 
of  appointment,  had  not  in  her  residuary  gift  in  terms  pur- 
ported to  exercise  that  power ;  and  Wickens  V.-C.  appears  to 
have  thought  that,  so  far  as  there  was  a  lapse  by  reason  of  the 
death  of  one  of  the  residuary  legatees,  the  residuary  gift 
operated  by  virtue  of  s.  27  of  the  "Wills  Act  as  an  exercise  of 
the  general  power  only  to  a  limited  extent — that  is,  for  the 
limited  purpose  of  paying  debts  and  legacies.  So  that,  in  the 
view  of  the  Vice-Chancellor,  there  was  no  true  blending  of  the 
testatrix's  own  property  with  the  property  subject  to  the  power 
of  appointment  so  as  to  form  one  mass,  which  had  to  be  dealt 
with  accordingly.  "Whether  this  view  was  quite  satisfactory  in 
regard  to  the  facts  of  that  particular  case,  I  need  not  consider. 
I  need  only  say  that  that  decision  certainly  does  not,  in  my 
opinion,  cover  the  present  case.  With  regard  to  Li  re  Be 
Lusi's  Trusts  (3),  there  again  there  was  no  such  intention  to 
blend  as  I  have  mentioned  shewn  in  the  will.  As  Chatter- 
ton  V.-C.  said  (4),  the  residuary  gift  in  that  case  was  equivalent 
to  a  gift  in  these  words :  "I  hereby  appoint  to  my  sister  all 
the  residue  of  the  fund  comprised  in  my  marriage  settlement 


(1)  12  Ch.  D.  667. 

(2)  L.  R.  13  Eq.  163. 


(3)  3  L.  R.  Jr. 

(4)  Ibid.  237. 
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which  I  have  not  already  appointed."  That  being  so,  no  doubt 
it  could  not  be  said  that  that  alone  gave  a  sufficient  indication 
of  the  intention  of  the  testatrix  to  blend  the  properties  for  all 
purposes ;  and,  as  I  understand  that  case,  there  was  nothing 
else  in  the  will  from  which  such  a  blending  could  be  made  out. 
I  can  see  no  reason  for  even  suggesting  that  that  case  was  not 
well  decided ;  but  it  appears  to  me  that  it  forms  no  precedent 
which  can  prevent  the  Court  from  deciding  the  present  case 
in  the  way  which  I  have  indicated.  For  these  reasons  I  think 
that  this  appeal  ought  to  be  allowed. 

Cozens-Haedy  L.J.  read  the  following  judgment: — I  am 
unable  to  adopt  the  view  which  was  taken  by  Byrne  J.  [His 
Lordship  stated  the  facts,  and  continued  : — ] 

In  my  opinion  the  residuary  clause  is  a  true  residuary  clause. 
It  expressly  blends  into  one  fund  that  which  was  the  testatrix's 
own  property  and  that  over  which  she  had  a  general  power  of 
appointment,  the  whole  being  made  subject  to  her  debts, 
funeral  and  testamentary  expenses.  We  are  asked  to  say  that, 
having  appointed  the  residue  of  the  fund  to  Henry  Shaw  in 
the  earlier  part  of  the  will,  she  cannot  have  intended  to  appoint 
it  to  the  same  person  in  the  subsequent  part  of  the  will. 
"When,  however,  I  once  arrive  at  the  conclusion  that  the 
ultimate  clause  is  a  true  residuary  clause,  it  must  be  taken  to 
operate  upon  everything  which  may  have  failed  to  take  effect 
under  the  prior  appointment :  Ohe  v.  Heath  (1) ;  and  it  makes 
no  difference  that  the  appointee  in  both  cases  is  the  same 
person.  The  decision  of  Stirling  J.  in  Coxen  v.  Bowland  (2)  is 
directly  in  point,  and  I  think  it  is  correct.  It  follows  that,  in 
my  opinion,  the  next  of  kin  of  the  testatrix  are  entitled  to  that 
part  of  the  scheduled  property  which  has  not  been  effectually 
appointed,  and  that  the  title  of  the  persons  who  would  have 
taken  in  default  of  appointment  is  defeated. 

Solicitors  :  A.  Toovey^  for  Bennett,  Boycott  d  Co.,  Buxton  ; 
J".  &  B.  Gole^for  Dixon  d  Syers,  Liverpool;  TJllithorne,  Gurrey 
d  Jennings y  for  Neve,  Cresswell  d  Sparrow,  Wolverhampton, 
(1)  1  Ves.  Sen.  135.  (2)  [1894]  1  Ch.  406. 
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Practice — Costs — Compulsory  Purchase  of  Land  ly  Public  Body — Wilful 
Neglect  of  Vendor  to  make  out  Good  Title — Payment  of  Purchase-money 
into  Court — Costs  of  Petition  for  Payment  out — Discretion  of  Court — 
Refusal  of  Vendor  to  give  Possession — Warrant  to  Sheriff — Sheriff's  Costs 
—  '■^Deduction'''  from  Purchase-money  —  Lands  Clauses  Consolidation 
Act,  1845  (8  (fc  9  Vict.  c.  18),  ss.  80,  'dl—Supreme  Court  of  Judicature  Act, 
1890  (53  &  54  Vict.  c.  44),  s.  5. 

Notwithstanding  that  in  s.  80  of  the  Lands  Clauses  Consolidation  Act, 
1845,  certain  cases  are  excepted  from  the  power  thereby  given  to  the 
Court  to  order  costs  to  be  paid  by  the  promoters  of  an  undertaking  when 
money  has  been  deposited  in  court,  the  Court  has  now,  by  virtue  of  s.  5 
of  the  Supreme  Court  of  Judicature  Act,  1890,  a  discretionary  power  to 
order  payment  of  costs  in  the  excepted  cases. 

The  sheriff's  costs  of  a  warrant  to  give  possession  of  land,  incurred 
after  payment  of  the  purchase-money  into  court  by  the. promoters,  were 
ordered  to  be  paid  out  of  the  fund  in  court. 

Appeal  by  the  London  County  Council  against  an  order 
of  Byrne  J.  that  the  council  should  pay  the  costs  of  a  petition 
for  the  payment  out  of  court  of  lOOOZ.,  which  had  been 
deposited  by  the  council  under  s.  76  of  the  Lands  Clauses  Con- 
solidation Act,  1845.  The  lOOOZ.  was  the  amount  of  compen- 
sation assessed  by  a  jury  in  respect  of  some  houses  belonging 
to  Heinrich  Schmarr,  which  the  council  had  given  notice  to 
take  under  the  powers  conferred  on  them  by  the  London 
County  Council  (Improvements)  Act,  1897.  The  money  was 
paid  into  court  under  s.  76  on  the  ground  that  Schmarr  had 
wilfully  neglected  to  make  out  a  good  title  to  the  property. 

A  petition  for  payment  out  of  the  lOOOZ.  was  presented  by 
A.  F.  Allman,  who  had  obtained  a  charge  upon  the  fund.  The 
petition  was  served  upon  the  London  County  Council,  Schmarr, 
and  some  other  incumbrancers  upon  the  property  or  on  the 
compensation  money. 

Upon  the  hearing  of  this  petition  Byrne  J.  directed  inquiries 
as  to  the  incumbrances  on  the  fund.  And  it  was  ordered  that 
the  London  County  Council  should  pay  the  taxed  costs  of  the 
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petitioner  and  of  the  respondent  incumbrancers  of  and  incident  C.  A. 
to  the  petition.  1902 

Against  the  order  for  payment  of  costs  the  London  County  schmarr. 
Council  appealed. 

F.  Thompson  {Upjohn,  K.C.,  with  him),  for  the  London 
County  Council.  As  regards  Schmarr,  it  is  clear  that  he  wilfully 
neglected  to  make  out  a  good  title  to  the  land,  and  therefore 
s.  80  (1)  of  the  Lands  Clauses  Consolidation  Act,  1845,  does  not 
empower  the  Court  to  order  the  promoters,  i.e.,  the  London 
County  Council,  to  pay  the  costs  of  a  petition  by  him  for  the 
payment  of  the  money  out  of  court.  And  it  is  submitted  that 
any  person  who  claims  through  him  stands  in  this  respect  in  the 
same  position  as  he  does.  The  incumbrancers  may  be  entitled 
to  costs  out  of  the  fund,  but  they  are  not  entitled  to  costs  as 
against  the  London  County  Council.  Sect.  80  does  not  apply 
to  these  costs.  It  was  the  duty  of  Schmarr  and  his  incum- 
brancers to  carry  out  the  contract,  and  to  receive  the  purchase- 
money,  and  but  for  the  neglect  to  perform  this  duty  the  money 
would  not  have  come  into  court  at  all. 

Sheldon  and  Balph  Combey  for  the  petitioner.  The  real  reason 
for  paying  the  money  into  court  was  the  state  of  the  title. 

[Cozens-Haedy  L.J.  Have  you  considered  the  effect  of 
s.  5  of  the  Supreme  Court  of  Judicature  Act,  1890,  and  the 

(1)  By  s.  80, "  In  all  cases  of  monies  of  court  of  the  principal  of  such  monies 

deposited  in  the  bank  under  the  pro-  ....  and  of  all  proceedings  relating 

visions  of  this  or  the  special  Act,  or  thereto." 

an  Act  incorporated  therewith,  except        By  s.  5  of  the  Supreme  Court  of 

where  such  monies  shall  have  been  Judicature  Act,  1890,  "  Subject  to  the 

so  deposited  by  reason  of  the  wilful  Supreme  Court  of  Judicature  Acts,  and 

refusal  of  any  party  entitled  thereto  the  rules  of  Court  made  thereunder, 

to  receive  the  same,  or  to  convey  or  and  to  the  express  provisions  of  any 

release  the  lands  in  respect  whereof  statute,  whether  passed  before  or  after 

the   same  shall  be  payable,  or  by  the  commencement  of  this  Act,  the 

reason  of  the  wilful  neglect  of  any  costs  of  and  incident  to  all  proceedings 

party  to  make  out  a  good  title  to  the  in  the  Supreme  Court,  including  the 

land  required,  it  shall  be  lawful  for  the  administration  of  estates  and  trusts, 

Court  ....  to  order  the  costs  of  the  shall  be  in  the  discretion  of  the  Court 

following  matters  ....  to  be  paid  or  judge,  and  the  Court  or  judge  shall 

by  the  promoters  of  the  undertaking  have  full  power  to  determine  by  whom 

(inter  alia)  the  costs  of  obtaining  ....  and  to  what  extent  such  costs  are  to 

the  orders  ....  for  the  payment  out  be  paid." 
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C.A.      decision  of  the  Court  of  Appeal  in  In  re  Fisher    (1)    Even  if 
1902      Mr.  Thompson  is  right  as  to  the  effect  of  s.  80,  does  not  s.  5 
ScHMARR,    now  empower  the  Court  to  order  the  London  County  Council 
to  pay  these  costs  ?] 

If  s.  5  applies  the  Court  has  a  discretion,  and,  the  judge 
having  exercised  his  discretion,  there  is  no  right  of  appeal : 
Judicature  Act,  1873,  s.  49. 
jEJ.  Ford ;  and  G.  T.  Sills,  for  the  other  respondents. 
F.  Thompson,  in  reply.  Sect.  5  is  "  subject  to  the  express 
provisions  of  any  statute."  Sect.  80  contains  an  "express 
provision."  Its  meaning  is  that  costs  are  not  to  be  paid  by 
the  promoters  in  the  excepted  cases.  No  discretion  is  given 
to  the  Court.  In  In  re  Fisher  (1)  the  Act  in  question  contained 
no  provision  whatever  as  to  costs. 

Vaughan  Williams  L.J.  Mr.  Thompson  has  not  been 
able  to  get  over  the  difficulty  which  is  based  on  s.  5  of  the 
Act  of  1890.  [His  Lordship  read  the  section.]  He  did  not 
argue,  and  he  could  not  properly  have  argued,  that  these  costs 
are  not  covered  by  that  section,  unless  he  could  establish  that 
they  are  excluded  by  the  words  "  subject  to  the  express  provi- 
sions of  any  statute."  In  order  to  establish  that,  he  is  obliged 
to  contend  that  in  effect  s.  80  provides  that  in  the  cases  covered 
by  the  exceptions  mentioned  in  it  costs  shall  not  be  paid  by 
the  promoters.  It  seems  to  me  that  s.  80  does  nothing  of 
the  sort.  It  is  true  that  s.  80  authorizes  the  Court  to  give 
costs  only  in  cases  other  than  those  which  are  excepted.  But 
then  comes  s.  5  of  the  Act  of  1890,  which,  in  my  opinion,  places 
these  excepted  costs  in  the  discretion  of  the  Court  or  judge. 
We  have,  therefore,  no  power  to  interfere  with  the  exercise  of 
the  discretion  by  Byrne  J.  in  the  present  case,  and,  even  if  we 
had  the  power,  I  can  see  no  reason  why  we  should  do  so. 

Stirling  L.J.  I  am  of  the  same  opinion.  I  will  assume 
that  this  purchase-money  has  been  paid  into  court  by  the 
London  County  Council  under  clause  76  of  the  Lands  Clauses 
Act  by  reason  of  the  wilful  neglect  of  Schmarr,  the  vendor  of 
the  land  in  respect  of  which  it  was  paid,  to  make  out  a  good 

(1)  [1894]  1  Ch.  450. 
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title  to  the  land.  No  question  arises  as  to  any  costs  payable  0.  A. 
to  Schmarr  himself.  He  incumbered  the  purchase-money,  and  1902 
to  some  extent  also  the  land,  and  a  petition  has  been  pre-  Schmabr, 
sented  by  one  of  the  incumbrancers  for  payment  out  of  the 
fund  which  is  now  in  court,  and  it  is  said  that  the  Court  has  no  stiriingL.j. 
jurisdiction  to  make  an  order  for  the  payment  by  the  London 
County  Council  of  the  costs  of  that  petition.  Mr.  Thompson 
contended  that  such  a  case  as  this  does  not  fall  within  s.  80 
of  the  Lands  Clauses  Act,  and,  as  I  have  not  heard  the  whole 
of  the  argument  to  the  contrary,  I  will  only  say  that,  as  at 
present  advised,  I  agree  with  Mr.  Thompson's  argument. 
Sect.  80  applies  to  all  cases  in  which  moneys  have  been 
deposited  in  the  bank,  except  when  (inter  alia)  the  moneys 
have  been  so  deposited  '*  by  reason  of  the  wilful  neglect  of  any 
party  to  make  a  good  title  to  the  land  required."  That  is  the 
present  case.  I  assume,  therefore,  that  the  Court  would  have 
no  jurisdiction  under  s.  80  to  order  payment  of  the  costs  of 
this  petition.  But  then  comes  s.  5  of  the  Act  of  1890.  [His 
Lordship  read  it.]  It  was  held  in  In  re  Fisher  (1)  that  this 
section  applies  to  the  costs  of  a  petition  presented  under  any 
of  those  old  statutes  relating  to  the  compulsory  purchase  of 
land  by  a  company  or  public  body  which  contained  no  provision 
as  to  the  costs  of  payment  out  of  court  of  money  paid  in  under 
the  statute.  There  is  a  long  series  of  decisions  in  the  Court  of 
Chancery  that  under  those  Acts  costs  could  not  be  awarded  by 
the  Court  to  a  petitioner  for  payment  out  of  court  of  purchase- 
money  paid  in  by  the  promoters.  In  order  to  escape  from 
In  re  Fisher  (1),  Mr.  Thompson  contended  that  there  is  an 
"  express  provision  "  in  s.  80  of  the  Lands  Clauses  Act — that 
is,  that  upon  the  true  construction  of  s.  80  it  does  not  merely 
except  from  its  operation  such  a  case  as  the-  present,  but 
actually  prohibits  the  Court  from  giving  costs  in  such  a  case. 
I  fail  to  see  that  that  is  so.  It  seems  to  me  that  s.  80  only 
abstains  from  conferring  jurisdiction  in  such  a  case,  but  that 
it  does  not  amount  to  a  legislative  prohibition  of  giving  any 
costs  even  of  proceedings  in  Court  in  the  excepted  cases.  And, 
as  regards  this  particular  case,  it  seems  to  me  that  there  would 
be  very  great  hardship  if  the  Court  had  no  jurisdiction  to  deal 

(1)  [1894]  1  Ch.  450. 


330 


CHANCERY  DIVISION. 


[1902] 


C.  A.  with  the  costs  of  such  a  petition ;  for  it  is  obvious  (and  this, 
1902       as  I  understand,  was  the  view  taken  by  the  learned  judge  in 

ScHMAER,  the  Court  below)  that,  owing  to  the  state  of  the  title  to  the 
purchase-money,  it  would  have  been  necessary  for  the  pro- 

stirimg  L.J,  tection  of  the  London  County  Council  that  the  money  should 
come  into  court.  Now,  although  the  vendor  has  been  in 
default,  yet  there  has  been  no  default  on  the  part  of  any  of 
the  incumbrancers.  The  money  could  not  be  got  out  of  court 
without  the  presentation  of  a  petition,  and,  if  the  Court  had 
no  jurisdiction  to  make  an  order  for  the  payment  of  the  costs 
of  the  petition  in  such  a  case,  there  would,  in  my  opinion,  be 
a  defect  in  the  authority  of  the  Court.  I  think  that  s.  5  was 
intended  to  remedy  such  defects,  and  that  the  present  case 
falls  entirely  within  the  scope  of  it.  That  being  so,  Byrne  J. 
had  jurisdiction  to  make  this  order  for  the  payment  of  the 
costs  of  the  petition,  and  we  have  no  power  to  disturb  it. 

Cozens-Haedy  L.J.  I  agree.  I  adopt  for  the  present 
purpose  (although  it  would  not  be  right  finally  to  decide  the 
point)  Mr.  Thompson's  argument,  that  s.  80  has  no  applica- 
tion to  this  case.  That  section  deals  with  much  more  than 
the  costs  of  the  proceedings  in  Court :  it  includes  the  costs  of 
the  purchase  of  the  land,  and  of  a  number  of  other  things 
beyond  and  altogether  outside  the  proceedings  in  Court.  I 
assume  that  Mr.  Thompson  is  right,  and  that  the  London 
County  Council  are  not  liable  to  pay  any  costs  under  and  by 
virtue  of  s.  80.  But  still  the  question  remains,  is  there  in  that 
section  any  "  express  provision  "  which  prevents  the  Court  from 
possessing  the  discretion  which  is  in  terms  given  to  it  by  s.  5 
of  the  Act  of  1890  ?  I  think  not.  I  think  that  the  language 
of  the  Court^  of  Appeal  in  In  re  Fisher  (1)  shews  clearly  that 
in  a  case  like  the  present,  which  ex  hypothesi  is  outside  s.  80, 
the  Court,  although  it  could  not  give  the  costs  of  the  reinvest- 
ment in  land,  has  full  power  to  give  the  costs  of  any  proceed- 
ings in  Court.  The  only  order  as  to  costs  which  Byrne  J.  has 
made  relates  to  the  costs  of  the  proceedings  in  Court.  Even 
if  we  had  power  to  interfere  with  his  exercise  of  discretion,  I 
should  not  feel  disposed  to  do  so. 


(1)  [1894]  1  Ch.  450. 
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It  may  be  useful  to  mention  another  point  which  was  C.A. 
decided  during  the  argument,  though  it  was  not  referred  to  in  1902 
the  judgments.    On  December  27,  1899,  the  purchase-money  schmarr, 
was  paid  into  court,  and  the  London  County  Council  executed 
a  deed-poll,  under  s.  77  of  the  Lands  Clauses  Act,  vesting  the 
property  in  themselves.     In  January,  1900,  they  required 
Schmarr  to  give  up  possession,  and  he  neglected  to  do  so,  and 
the  council,  under  s.  91,  issued  a  warrant  to  the  sheriff  to 
deliver  possession,  which  he  did  accordingly.     The  sheriff's 
costs  amounted  to  19Z.  75.  Qd.,  and  the  council,  on  the  hearing 
of  the  petition,  claimed  to  have  this  sum  paid  to  them  out  of 
the  fund  in  court.     Byrne  J.  disallowed  this  claim.  The 
council  appealed. 

F,  Thompson,  for  the  council,  relied  on  s.  91,  which  provides 
that  if  the  owner  or  occupier  of  any  lands  refuses  to  give  up 
possession  thereof  to  the  promoters  of  the  undertaking,  or 
hinders  them  from  taking  possession  of  the  same,  they  may 
issue  their  warrant  to  the  sheriff  to  deliver  possession  of  the 
same  to  the  person  appointed  in  the  warrant,  and  the  costs 
accruing  by  reason  of  the  issuing  and  execution  of  the  warrant 

shall  be  paid  by  the  person  refusing  to  give  possession,  and  the 
amount  of  such  costs  shall  be  deducted  and  retained  by  the 
promoters  of  the  undertaking  from  the  compensation,  if  any, 
then  payable  by  them  to  such  party,  or,  if  no  such  compensa- 
tion be  payable  to  such  party,"  the  costs  shall  be  levied  by 
distress.    [He  referred  to  Be  Turner's  Estate.  (1)] 

Sheldon,  for  the  petitioner,  argued  that  the  costs  could  only 
be  "  deducted  "  or  "  retained  "  before  the  money  was  paid  into 
court,  and,  this  not  having  been  done,  the  council  could 
recover  the  costs  only  by  a  distress. 

The  Court,  without  giving  any  formal  judgment,  held  that 
the  council  were  entitled  to  be  paid  the  19Z.  Is,  M.  out  of  the 
fund  in  court,  and  allowed  the  appeal  on  this  point. 

Solicitors:  W.  A.  Blaxland;  Stileman  d;  Neate ;  G.  Coote ; 
Walter  Thompson. 

(1)  (1861)  10  W.  R.  128. 
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Li  re  LEAS  HOTEL  COMPANY. 
SALTEK  V.  LEAS  HOTEL  COMPANY. 

[1901    L.  2804.] 

Company  —  Debenture  —  Goodwill  —  "  Property  "  —  Jurisdiction   to  appoint 
Manager — Debenture-holder^ s  Action. 

Debentures  issued  by  a  hotel  company  charged  all  the  company's 
"lands,  buildings,  property,  stock-in-trade,  furniture,  chattels,  and  effects 
whatsoever,  both  present  and  future  "  : — 

Held,  that  the  word  "  property  "  was  sufficient  to  include  the  goodwill 
or  business  of  the  company,  and  that  therefore,  in  a  debenture-holder's 
action,  the  Court  had  jurisdiction  to  appoint  a  manager. 

Jennings  v.  Jennings,  [1898]  1  Ch.  378,  and  In  re  David  and  Matthews, 
[1899]  1  Ch.  378,  applied. 

Motion. 

This  action  was  brought  by  the  plaintiff,  on  behalf  of  himself 
and  all  other  holders  of  debentures  issued  by  the  defendant 
company,  to  have  the  debentures  and  the  charge  thereby 
created  enforced  by  foreclosure  or  sale,  and  for  the  appoint- 
ment of  a  receiver  or  manager  of  the  property  comprised  in  the 
charge  and  of  the  undertaking  and  business  of  the  company. 

On  March  5,  1898,  the  company,  which  carried  on  the  Leas 
Hotel  at  Folkestone,  issued  thirty  debentures  of  100^.  each. 
Six  of  these  debentures  were  held  by  the  plaintiff. 

By  each  of  the  debentures  the  company  charged  "  all  its 
lands,  buildings,  property,  stock-in-trade,  furniture,  chattels, 
and  effects  whatsoever,  both  present  and  future,"  with  pay- 
ment of  principal  and  interest  at  6  per  cent.,  but  there  was  no 
express  mention  of  the  goodwill  or  business  of  the  company. 

The  plaintiff  moved  the  Court  for  the  appointment  of  a 
receiver  and  manager.  It  was  admitted  that  the  case  was  a 
proper  one  for  the  appointment  of  a  receiver  and  manager,  but 
the  question  was  raised  whether,  having  regard  to  the  absence 
of  any  express  mention  in  the  debentures  of  the  goodwill  or 
business  of  the  company,  the  Court  had  jurisdiction  to  appoint 
a  manager. 
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P.  S.  Stokes,  for  the  plaintiff,  submitted  that  the  words  of  kekewioh 
the  debenture  were  sufficient  to  comprise  the  goodwill  and  ' 
business  of  the  company,  and  ihat  therefore  the  Court  had  ^^vC 
power  to  appoint  a  manager.    [He  referred  to  Peek  v.  Trins-  ^'^qmfIny'^^' 
maran  Iron  Co,  (I),  Makins  v.  Percij  Ihotson  <&  Sons  (2),  -^wre. 
Whitley  v.  Challis  (3),  County  of  Gloucester  Bank  v.  Budry  ^^^^^^^ 
Merthyr  Steam  and  House  Coal  Colliery  Co.  (4),  Jemii^igs  v.  ^q^^^^y^^ 
Jennings  (5),  and  In  re  David  and  Matthews.  (6)]   

Hon.  Frank  Bussell,  for  the  company,  did  not  oppose  the 
application. 

Kekewich  J.  The  question  whether  I  have  jurisdiction  to 
appoint  a  manager  depends  entirely  on  the  question  whether 
the  goodwill  or  business  of  the  company  is  charged  by  the 
debentures.  The  words  of  the  debentures  are  these  :  The 
company  thereby  charges  all  its  lands,  buildings,  property, 
stock-in-trade,  furniture,  chattels,  and  effects  whatsoever,  both 
present  and  future."  The  company  is  carrying  on  the  busi- 
ness of  a  hotel,  and  the  question  is  whether  these  words 
include  that  business.  The  test  in  all  these  cases  is  whether, 
in  the  event  of  the  realization  of  the  security,  the  business  or 
goodwill  can  be  sold  under  the  order  of  the  Court ;  or,  in  other 
words,  whether  the  plaintiff  under  the  order  of  the  Court  can 
make  a  good  title  to  a  purchaser.  That  again  depends  on  the 
question  whether  the  goodwill  or  business  is  expressly  or  by 
implication  included  in  the  property  charged,  so  as  to  make 
it  part  of  the  security.  That  was  clearly  pointed  out  by  the 
Court  of  Appeal  in  Whitley  v.  Challis  (3),  and  it  has  been 
pointed  out  again  and  again  in  many  cases.  But  nevertheless 
it  seems  constantly  to  be  forgotten  in  practice  that  the  duty 
of  a  manager  is  only  to  manage  for  the  purpose  of  realization, 
and  until  he  can  conveniently  realize.  Notwithstanding  that, 
I  have  frequently  before  me  applications  that  the  manager 
shall  go  on  managing  for  the  purpose  of  making  a  profit. 

(1)  (1876)  2  Ch.  D.  115.  (4)  [1895]  1  Ch.  629. 

(2)  [1891]  1  Ch.  133.  (5;  [1898]  1  Ch.  378. 

(3)  [1892]  1  Ch.  64.  (6)  [1899]  1  Ch.  378. 
YoL.  T.  1902.  2  A  1 
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KEKEWICH I  always  insist  upon  realization  at  the  earliest  convenient 
moment,  and  upon  management  only  to  that  end.  Whitley 

v-v-/  V.  Challis  (1)  was  a  peculiar  case.  The  security  there  was 
^CoMPAJTY^^  extremely  like  an  ordinary  mortgage,  and  quite  different  from 

In  re.      the  usual  form  of  a  debenture.    It  was  a  mortgage  of  a 

Salter  j^^ilding  agreement  and  all  the  premises  comprised  therein, 
"^^CoMPANiT^  and  the  hotel  or  building  to  be  thereafter  erected.  There 

  were  no  additional  words  which  could  be  construed  as  passing 

the  business  carried  on  in  the  hotel,  and  for  that  reason,  and 
because  the  business  could  not  be  sold  by  a  mortgagee  by  the 
intervention  of  the  Court,  the  Court  of  Appeal  refused  to 
appoint  a  manager,  and  explained  their  decision  at  length 
on  that  ground.  On  the  other  hand,  I  have  before  me  the 
two  cases  of  Jennings  v.  Jennings  (2)  and  In  re  David  and 
Matthews.  (3)  Jennings  v.  Jennings  (2)  was  a  partnership  case, 
and  Stirling  J.,  in  deciding  it,  had  to  consider  whether  the 
goodwill  was  comprised  in  the  words  "  assets  of  the  partner- 
ship," and  he  held  that  it  was.  He  says  (4) :  "  What  the 
certificate  speaks  of  is  '  the  assets '  of  the  partnership  ;  the 
goodwill  is  not  expressly  mentioned.  It  was  not  disputed  that 
the  word  '  assets  '  includes  the  goodwill  so  far  as  it  constitutes 
property."  He  treated  the  goodwill  as  ''property."  If  it  is 
property  of  a  partnership,  clearly  it  is  property  of  a  company. 
On  that  he  not  only  says,  as  I  understand,  that  goodwill  is 
included  under  assets,  but  takes  care  to  shew  that  it  is  assets 
because  it  may  be  treated  as  property.  In  In  re  David  and 
Mattheivs  (3)  Komer  J.  had  different  words  to  construe,  namely, 
the  words  "  effects  and  securities,"  and  the  learned  judge, 
following  Jennings  v.  Jennings  (2),  thought  that  those  words 
were  sufficient  to  cover  the  goodwill.  Here  the  words  are, 
"  all  property  and  effects  whatsoever."  If  as  regards  a 
partnership  the  words  "  partnership  assets  "  or  "  effects " 
cover  goodwill,  it  would  seem  that  the  word  "property" 
must  also  cover  goodwill.  Then,  is  there  any  distinction  for 
this  purpose  between  the  case  of  a  partnership  and  that  of  a 


(1)  [1S92]  1  Ch.  64. 

(2)  [1898]  1  Ch.  378. 


(3)  [1899]  1  Ch.  378. 

(4)  [1898]  1  Ch.  384. 
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company  ?    I  know  of  none.    A  company  is  simply  a  partner-  KEKEWICH 
ship  on  special  terms  authorized  by  the  Legislature,  and  what  ^^^^ 
is  true  of  a  private  partnership  must  be  true  of  a  joint  stock 
company.    I  therefore  think  that  the  goodwill  passed  under  ^cqmpany^^ 
this  debenture,  and  grant  this  application  accordingly. 


In  re. 
Salter 


Sohcitors  :  Dod,  Longstaffe,  Son  d-  Fenwick  ;  F.  G.  Lewis.  ^'l^'^^^f^^'' 

C.  C.  M.  D. 


In  re  OSBOKNE  and  BRIGHT'S,  LIMITED. 
[1901    0.  1316.] 

Settled  Land  Acts — Conflict  between  Provisions  of  Will  and  Provisions  of  Act — 
Consents  necessary  to  exercise  of  Power  hy  Trustees  of  Will — Undivided 
Shares — Several  Persons  constituting  Tenant  for  Life  —Settled  Land  Act, 
1882  (45  &  46  Vict.  c.  38),  s.  56,  suh-s.  2— Settled  Land  Act,  1884  (47  &  48 
Vict.  c.  18),  s.  6,  sub-s.  2. 

Where  by  a  will  a  power  of  sale  was  given  to  the  trustees  of  the  whole 
estate,  but  undivided  shares  were  separately  settled  : — 

Held,  that  there  was  a  conflict,  within  the  meaning  of  s.  56,  sub-s.  2,  of 
the  Settled  Land  Act,  1882,  between  the  provisions  of  the  will  and  the 
provisions  of  the  Act ;  that  the  tenants  for  life  of  undivided  shares  did  not 
together  constitute,  within  the  meaning  of  s.  6,  sub-s.  2,  of  the  Settled 
Land  Act,  1884,  a  tenant  for  life  for  the  purposes  of  the  Act  of  1882,  and 
that  therefore  the  consents  of  all  the  persons  who  were  tenants  for  life,  or 
persons  having  the  powers  of  tenants  for  life,  of  the  undivided  shares  were 
necessary  to  the  exercise  of  their  power  of  sale  by  the  trustees  of  the  will. 

Adjouened  Summons  under  Vendor  and  Purchaser  Act,  1874. 

Edward  Corn  Osborne  by  his  will  dated  December  22,  1885, 
appointed  his  sons-in-law,  Charles  Yero  and  John  Eocliffe  Lee, 
trustees  and  executors  thereof,  and  gave,  devised,  and  bequeathed 
all  his  real  estate,  and  also  all  the  residue  of  his  personal  estate, 
to  his  trustees,  upon  trust  that  they  should  stand  possessed  of 
his  real  estate  and  residuary  personal  estate,  and  of  the  invest- 
ments and  proceeds  thereof,  in  the  following  manner,  namely : 
As  to  one-fifth  part  or  share  thereof  to  his  daughter  Emily 
Sophia  Vero ;  another  one-fifth  part  or  share  thereof  to  his 
daughter  Frances  Mary  Williams;  another  one-fifth  part  or 
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KEKEWICH  share  thereof  to  his  daughter  Florence  Catherine  Tucker ; 

another  one-fifth  part  or  share  thereof  to  his  daughter  Margaret 
>^v^       Ellen  Lee ;  and  the  remaining  one-fifth  part  or  share  thereof 

^BriThtX ^  for  the  children  of  his  deceased  daughter  Ada  Margaret  Lauder, 
i^^iTED,  being  a  son  or  sons  should  attain  the  age  of  twenty-five 

  years,  or  being  a  daughter  or  daughters  should  attain  that  age 

or  marry ;  and  he  directed  that  the  share  of  his  daughters  in 
his  real  and  residuary  personal  estate  should  be  held  and 
retained  by  his  trustees  or  trustee  upon  trust  during  the  life  of 
such  daughter' to  pay  the  interest,  dividends,  and  annual  income 
to  arise  therefrom  unto  her  during  her  life,  without  power  to 
alien,  assign,  or  otherwise  anticipate  the  growing  payments 
thereof;  and  from  and  after  the  decease  of  any  of  his  four 
daughters  above  named,  he  directed  that  his  trustees  or  trustee 
should  stand  possessed  of  the  respective  share  of  such  daughter, 
and  the  investments,  income,  and  proceeds  thereof,  upon  trust 
for  such  person  or  persons,  and  in  such  parts,  shares,  and  pro- 
portions, manner  and  form  as  each  of  such  four  daughters 
should,  whether  covert  or  sole,  by  any  deed  or  deeds,  or  by 
will  or  codicil,  direct  or  appoint ;  and  in  default  of  such  appoint- 
ment by  any  of  his  four  daughters,  and  so  far  as  such  appoint- 
ment if  incomplete  should  not  extend,  then  upon  trust  for  her 
or  their  child  or  children  or  other  issue,  who  being  a  son  or 
sons  should  attain  the  age  of  twenty-five  years,  or  being  a 
daughter  or  daughters  should  attain  that  age  or  marry,  which 
should  first  happen,  for  her  or  their  own  absolute  use  and 
benefit,  and  if  more  than  one  in  equal  shares.  The  will  con- 
tained a  gift  over  in  the  event  of  any  of  the  daughters  dying 
without  issue,  and  without  having  exercised  the  power  of 
appointment  given  to  her.  The  testator  authorized  his  trustees 
to  sell  and  dispose  of  any  portion  of  his  real  and  personal  estate, 
either  by  public  auction  or  private  contract,  as  they  or  he  should 
think  proper  and  beneficial. 

The  testator  died  on  May  27,  1886. 

On  June  26,  1901,  the  trustees  of  the  will  contracted  to  sell 
certain  leaseholds  at  Birmingham,  forming  part  of  the  residuary 
estate  of  the  testator,  to  Bright's,  Limited,  for  14,650/. 

The  testator's  daughters  Emily  Sophia  Vero,  Florence 
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Catherine  Boss  (formerly  Tucker),  and  Margaret  Ellen  Lee,  kekewich 
were  all  living  and  had  husbands  living.    Frances  Mary 
Williams  had  died  intestate,  and  without  having  exercised  her 
power  of  appointment,  but  her  husband  and  a  son  (her  heir-at- 
law)  survived  her.    There  were  five  children  of  Ada  Margaret  Limited, 

In  re. 

Lauder,  three  of  whom  had  attained  twenty-five.    The  shares   

of  Mrs.  Vero  and  Mrs.  Lee  remained  in  settlement.  It  was 
stated,  but  not  proved,  that  the  share  of  Mrs.  Koss  had  become 
absolutely  vested  under  an  exercise  by  her  of  her  power  of 
appointment. 

On  the  investigation  of  the  title  the  purchasers  required  that 
all  the  tenants  for  life  of  undivided  shares  should  concur  in  the 
sale.  The  vendors  were  able  and  willing  to  procure  the  con- 
currence of  Mrs.  Vero,  but  found  it  to  be  impracticable  or 
inconvenient  to  procure  any  other  consents,  and  submitted  that 
under  s.  6,  sub-s.  2,  of  the  Settled  Land  Act,  1884,  the  consent 
of  Mrs.  Vero  was  sufficient. 

The  purchasers  accordingly  took  out  this  summons  under 
the  Vendor  and  Purchaser  Act,  1874,  for  an  order  declaring 
whether  or  not  the  power  of  sale  given  by  the  will  to  the 
trustees  thereof  was  exercisable  without  the  consent  of  any 
person  or  persons  having  regard  to  s.  56,  sub-s.  2,  of  the  Settled 
Land  Act,  1882,  and  if  any  such  consent  was  required  then  of 
whom,  having  regard  to  s.  6,  sub-s.  2,  of  the  Settled  Land  Acc, 
1884.  (1) 

(1)  The  material  provisions  of  the  or  interests,  they  together  constitute 
Settled  Land  Acts,  1882  and  1884,  the  tenant  for  life  for  purposes  of  this 
are  as  follows  : —  Act." 

Settled  Land  Act,  1882  (45  &  46  Sect.  56, sub-s.  2,  provides  that  "in 
Vict.  c.  38),  s.  2,  sub-s.  5 :  "  the  cases  of  conflict  between  the  pro- 
person  who  is  for  the  time  being,  visions  of  a  settlement  and  the  pro- 
under  a  settlement,  beneficially  en-  visions  of  this  Act,  relative  to  any 
titled  to  possession  of  settled  land,  matter  in  respect  whereof  the  tenant 
for  his  life,  is  for  purposes  of  this  for  life  exercises  or  contracts  or  in- 
Act  the  tenant  for  life  of  that  land,  tends  to  exercise  any  power  under 
and  the  tenant  for  life  under  that  this  Act,  the  provisions  of  this  Act 
settlement."  shall  prevail;  and,  accordingly,  not- 

Sub-sect.  6  :  "  If,  in  any  case,  there  withstanding  anything  in  the  settle- 
are  two  or  more  persons  so  entitled  ment,  the  consent  of  the  tenant  for 
as  tenants  in  common,  or  as  joint  life  shall,  by  virtue  of  this  Act,  be 
tenants,  or  for  other  concurrent  estates     necessary  to   the  exercise  by  the 
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KEKEWICH     It  was  admitted  that  the  Hmitations  in  the  will  in  favour  of 
the  children  of  the  surviving  daughters  of  the  testator  were 
>^v-^      void  as  transgressing  the  rule  against  perpetuities. 

OSBOENE  AND 

Limited'  Prior,  for  the  purchasers.  There  is  here  a  conflict,  within 
^J^-  the  meaning  of  s.  56,  sub-s.  2,  of  the  Settled  Land  Act,  1882, 
between  the  power  of  sale  conferred  on  the  trustees  of  the  will 
and  the  statutory  power  vested  in  the  tenants  for  life  of  the 
several  undivided  shares.  The  form  of  the  settlement  of  the 
shares  is,  by  reason  of  the  gift  to  children  being  void  for 
remoteness,  similar  in  effect  to  that  in  In  re  Pocock  and 
Pr anker d's  Contract  (1)  ;  and  that  case  shews  that  each  of 
these  ladies  has  the  powers  of  a  tenant  for  life  within  s.  58, 
sub-s.  1  (ix.),  of  the  Act,  and  can  make  a  title  as  such  to  a 
purchaser.  Mrs.  Vero,  for  instance,  has  the  power  to  sell  and 
convey  one-fifth,  notwithstanding  that  the  legal  estate  is  in  the 
trustees.  A  sale  by  the  trustees  would  destroy  her  power,  and 
clearly,  therefore,  a  case  of  conflict  arises  :  Earl  of  Lonsdale  v. 
Lowther.  (2)  Accordingly,  under  s.  56,  sub-s.  2,  the  trustees 
cannot  sell  without  some  consent,  and  it  is  submitted  that  the 
consents  of  all  the  tenants  for  life,  or  persons  having  powers  of 
a  tenant  for  life,  are  necessary  to  the  exercise  by  the  trustees  of 
their  power  under  the  will. 

E.  P.  Hewitt,  for  the  vendors.  First,  it  is  submitted  that 
there  is  no  case  of  conflict  at  all  within  the  meaning  of  the 
Settled  Land  Acts.  Sect.  56  provides  that  the  consent  of 
"  the  tenant  for  life  "  is  to  be  necessary.  It  contemplates  the 
existence  of  a  tenant  for  life  of  the  entirety.    The  statute  does 

trustees  of  the  settlement  or  other 
person  of  any  power  conferred  by  the 
settlement  exercisable  for  any  pur- 
pose provided  for  in  this  Act." 

Settled  Land  Act,  1884:  (47  &  48 
Vict.  c.  18),  s.  6,  sub-s.  2 :  "In  the 
case  of  every  other  settlement,  not 
within  the  meaning  of  section  sixty- 
three  of  the  Act  of  1882,  where  two 
or  more  persons  together  constitute 
the  tenant  for  life  for  the  purposes  of 
that  Act,  then,  notwithstanding  any- 


thing contained  in  sub-section  (2)  of 
section  fifty-six  of  that  Act,  requiring 
the  consent  of  all  those  persons,  the 
consent  of  one  only  of  those  persons 
is  by  force  of  that  section  to  be  deemed 
necessary  to  the  exercise  by  the 
trustees  of  the  settlement,  or  by  any 
other  person,  of  any  power  conferred 
by  the  settlement  exercisable  for  any 
purpose  provided  for  in  that  Act." 

(1)  [1896]  1  Ch.  302. 

(2)  [1900]  2  Ch.  687. 
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not  apply  so  as  to  limit  the  powers  of  the  trustees,  unless  there  kekewich 
is  a  complete  tenant  for  life.    That  is  not  the  case  here.  Some 

.  1902 

of  the  shares  are  not  in  settlement  at  all,  and  the  only  tenants 

for  life,  or  persons  having  the  powers  of  a  tenant  for  life,  are  ^bright's^^ 

beneficiaries  of  undivided  shares.  Limited, 

Secondly,  the  vendors  are  willmg  to  obtam  the  consent  of   

one  of  the  tenants  for  life,  and  it  is  submitted  that  under  s.  6, 
sub-s.  2,  of  the  Settled  Land  Act,  1884,  the  consent  of  one  is 
sufficient. 

Prior,  in  reply,  on  the  second  point.  Sect.  6,  sub-s.  2,  of 
the  Act  of  1884  does  not  apply,  because  there  are  not  here 
'*two  or  more  persons"  who  "together  constitute  the  tenant 
for  life."  The  settlements  of  the  several  shares  are  independent 
settlements,  and  the  tenant  for  life  under  one  of  them  has 
nothing  to  do  with  the  tenant  for  life  under  another  of  them. 
[He  referred  also  to  Cooper  v.  Belsey.  (1)] 

Kekewich  J.,  after  referring  to  the  terms  of  the  will,  con- 
tinued : — For  the  present  purpose  it  is  sufficient  to  notice  that 
the  testator's  daughters  became  tenants  for  life  in  possession 
of  their  shares  with  absolute  powers  of  appointment  by  deed 
or  will.  The  testator  gave  his  trustees  power  to  sell  or  dispose 
of  his  real  and  residuary  personal  estate,  and  they  have  pur- 
ported to  exercise  that  power  of  sale.  The  question  is  whether 
they  can  exercise  the  power,  or  whether,  by  reason  of  the  pro- 
vision in  s.  56  of  the  Settled  Land  Act,  1882,  they  are  bound 
to  get  the  consent  of  some  persons  to  the  sale.  It  seemed  good 
to  the  Legislature,  in  introducing  the  new  code  contained  in 
the  Settled  Land  Act,  1882,  to  provide  for  the  case  of  conflict 
between  the  provisions  of  a  settlement  and  the  provisions  of  the 
Act.    [His  Lordship  read  sub-s.  2  of  s.  56,  and  continued : — ] 

If  the  trustees  were  selling  the  share  which  has  been  settled 
in  trust  for  Mrs.  Vero— to  take  her  case — for  life,  no  doubt 
Mrs.  Yero's  consent  would  be  necessary.  The  sub-section  is 
strangely  worded,  and  it  seems  to  me  that  the  first  and  second 
branches  of  it  do  not  exactly  fit  together ;  but  it  is  perfectly 
clear  that  the  object  of  the  sub-section  was  to  maintain  the 

(1)  [1899]  1  Ch.  639. 
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KEKEWICH  code  of  the  Settled  Land  Act,  1882,  and  to  provide  that  no 

power  exercisable  under  a  will  shall  in  any  way  conflict — that 
1902        •  • 

is,  interfere  with — the  exercise  of  the  power  conferred  by  the 


^BmGHT'T^  statute  on  persons  beneficially  entitled  under  the  will.  The 
Limited,    first  argument  on  behalf  of  the  vendors  is  that  here  there  is  no 

 '      conflict.    It  is  said  that  there  can  be  no  conflict  between  a 

power  given  to  trustees  to  sell  the  entirety,  and  the  power  of  a 
tenant  for  life  to  sell  his  or  her  part  or  share  of  the  estate. 
That  there  is  a  conflict  as  respects  the  particular  part  or  share 
can  hardly  be  denied,  and  I  think  that  if  authority  were  wanted 
to  shew  that  it  is  supplied  by  the  case  which  has  been  cited 
of  Earl  of  Lonsdale  v.  Loiother.  (1)  But  the  main  point  on 
behalf  of  the  vendors  is  that  the  sale  of  the  entirety  by  the 
trustees  does  not  conflict  with  a  sale  of  the  one-fifth  part  or 
share  by  Mrs.  Yero,  assuming  her  to  be  tenant  for  life.  I 
think  that  this  first  contention  is  not  well  founded.  This  lady, 
on  the  assumption  I  am  now  making,  is  tenant  for  life  of  a 
share,  and  that  share  has  been  settled.  No  doubt  she  can  sell 
the  share  under  the  Settled  Land  Act  if  she  pleases,  and  so, 
as  between  herself  and  the  purchaser,  convert  the  beneficial 
interest  under  the  will.  It  is  perfectly  competent  to  her  to 
exercise  that  power  under  the  Act.  If,  therefore,  the  trustees 
sell  the  entirety,  they  are  depriving  her  of  her  power  to  sell 
the  share.  That  immediately  raises  a  conflict,  and  makes  it 
necessary  that  she  should  be  a  consenting  party  to  the  sale  by 
the  trustees. 

But  then  it  is  observed  that  the  provision  in  s.  56  applies 
only  where  there  is  a  "  tenant  for  life,"  and  that  this  lady  is 
not  a  tenant  for  life,  but  is  only  a  person*  having  the  powers  of 
a  tenant  for  life.  That  she  is  such  a  person  is,  I  think,  clear 
from  l7i  re  PococJc  and  Prankerd's  Contract.  (2)  Does  the 
provision  bear  that  meaning  ?  [His  Lordship  read  the  second 
branch  of  s.  56,  sub-s.  2,  and  continued : — ]  It  does  not 
say  "  tenant  for  life,  or  person  having  the  powers  of  a  tenant 
for  life  "  ;  but  the  word  "  accordingly  "  does  not  imply  that 
the  powers  of  the  Act  are  to  prevail  in  the  case  specified 
and  in  no  other  case.  The  clause  is  brought  in  by  way  o£ 
(1)  [1900]  2  Ch.  087.  (2)  [1896]  1  Ch.  302. 
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illustration  of  the  cases  in  which  the  first  branch  of  the  kekewich 

sub-section  is  to  apply.    Then  it  is  said  that  there  as^ain  it  is 

.  .        .  1902 

only  "  the  tenant  for  life  "  that  is  mentioned.    There  is  a  little  ,^v^ 

obscurity  in  the  language  there  ;  but  the  object  of  the  section  ^bright's^^ 
was  to  provide  against  conflict,  so  that  when  there  are  two  Limited, 

In  re. 

powers,  one  dehors  the  Act  and  one  under  the  Act,  then  the   

Act  shall  be  called  in,  and  the  power  dehors  the  Act  shall  not 
be  exercised  without  the  consent  of  the  person  having  the 
power  under  the  Act. 

Then  there  is  a  further  argument  that,  under  s.  6,  sub-s.  2, 
of  the  Act  of  1884,  only  the  consent  of  one  tenant  for  life  is 
necessary,  and  that  Mrs.  Vero's  consent  being  obtained,  it  is 
not  necessary  to  obtain  the  other  consents.  [His  Lordship 
referred  to  the  sub-section,  and  to  the  definition  in  s.  2, 
sub-s.  6,  of  the  Act  of  1882,  and  continued : — ]  It  is  said 
that  Mrs.  Vero  and  the  other  persons  similarly  interested 
are  tenants  in  common,  and,  therefore,  they  together  con- 
stitute the  tenant  for  life,  and  the  consent  of  one  of  them 
only  is  necessary.  It  seems  to  me  that  Mrs.  Vero  is  not  one 
of  several  persons  who  together  constitute  a  tenant  for  life. 
She  is  simply  tenant  for  life  of  one  undivided  fifth.  She  is  not 
tenant  for  life  of  the  entirety,  nor  is  she  one  of  several  persons 
who  are  together  tenant  for  life  of  the  entirety.  There  is  no 
person  who  is  tenant  in  common  with  her  of  the  undivided 
fifth.  And  the  same  is  true  of  any  other  person  in  a  similar 
position  with  respect  to  any  other  undivided  share.  Accord- 
ingly, I  think  that  I  ought  to  make  an  order  declaring  that  the 
power  of  sale  given  by  the  will  is  not  exercisable  without  the 
consents  of  the  persons  beneficially  interested  under  the  will 
who  are  tenants  for  life,  or  entitled  to  exercise  the  powers  of  a 
tenant  for  life,  under  the  Settled  Land  Acts. 

Solicitors  :  Vallance  do  Vallance,  for  Herd  dc  Nutt,  Birming' 
ham  ;  Sandars  do  Harding,  for  J.  C.  Foicke  d;  Son,  Birmingham, 

C.  C.  M.  D. 
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KEKEWICH 
J. 


In  re  FEITH. 
NEWTON  V,  EOLEE. 


1902 


Jan.  18. 


[1896    F.  248.] 


Administration — Trustees  carrying  on  Testator's  Business — Befavlting 
Trustee — Claim  hy  Creditors  of  the  Business — Indemnity. 

Where  a  testator's  business  is  carried  on  after  his  death  by  his  trustees 
under  a  power  in  the  will,  the  right  of  the  creditors  of  the  business  to  be 
paid  out  of  the  trust  estate  in  priority  to  the  creditors  of  the  testator,  by 
virtue  of  the  trustees'  right  of  indemnity  in  respect  of  the  debts  properly 
incurred  by  them  in  carrying  on  the  business,  is  not  precluded  by  the  fact 
that  one  of  the  trustees  has  been  found  a  defaulter. 

The  testator,  H.  J.  Erith,  at  the  date  of  his  death  in 
October,  1886,  carried  on  business  as  a  bootmaker  at  three 
shops  in  Westminster  Bridge  Koad,  King's  Eoad,  Chelsea,  and 
High  Street,  Clapham,  respectively. 

By  his  will  dated  June  17,  1886,  he  appointed  W.  E.  Eolfe, 
A.  B.  Elhs,  and  J.  L.  Eysh  to  be  his  executors  and  trustees, 
and  he  empowered  his  trustees  to  carry  on  all  or  any  of  his 
businesses  with  liberty  to  retain  in  any  such  business  the 
capital  employed  therein  at  his  death,  and  any  further  part  of 
his  estate  which  the  trustees  might  think  fit  to  employ  therein, 
and  he  conferred  upon  the  trustees  the  same  powers  as  to  the 
mode  of  managing  and  carrying  on  the  same  as  if  they  were 
the  absolute  owners  thereof.  He  also  appointed  Eolfe  to  be 
the  general  manager  thereof. 

Erom  the  date  of  the  testator's  death  until  the  commence- 
ment of  this  action  the  trustees  carried  on  the  testator's 
business  under  the  management  of  Eolfe  with  disastrous 
results. 

In  1896  the  testator's  children,  who  were  beneficiaries  under 
the  will,  not  being  satisfied  with  the  way  in  which  the 
business  was  being  carried  on,  commenced  this  action  against 
the  trustees  for  administration.  By  the  judgment  the  usual 
accounts  and  inquiries  were  directed,  and  a  receiver  and 
manager  of  the  business  was  appointed,  and  the  business  had 
since  been  carried  on  by  the  receiver  and  manager. 


1  Ch. 


CHANCERY  DIVISION. 


343 


1902 

Frith. 
In  re. 

Newton 
I'. 

ROLFE. 


In  the  taking  of  the  trustees'  accounts  Kolfe  was  found  KEKEWICH 
liable  to  the  estate  for  a  sum  of  921/.  95.  9<i.,  together  with  a 
further  sum  for  costs ;  but  the  other  trustees  shewed  clear 
accounts,  subject  to  the  payment  of  a  certain  sum  to  be  set  off 
against  their  costs. 

Shortly  after  judgment  in  the  action,  Messrs.  Wilkins  & 
Denton,  claiming  to  be  creditors  of  the  testator's  business, 
applied  for  and  obtained  an  order  for  an  inquiry  what  debts 
and  liabilities  properly  incurred  by  the  defendants  in  carrying 
on  the  business  of  the  testator  since  his  death  remained  due  to 
the  applicants  and  the  other  creditors  of  the  defendants,  and 
by  his  certificate,  made  in  pursuance  of  this  direction,  the 
master  found  that  the  debts  so  properly  incurred  were  as  set 
forth  in  the  schedule  to  the  certificate,  which  included  the 
debt  of  the  applicants.  Messrs.  Wilkins  &  Denton  now  took 
out  a  summons  in  the  action,  asking  for  payment  to  them- 
selves and  the  other  creditors  of  the  business  of  the  debts 
respectively  found  due  to  them  by  the  certificate  out  of  moneys 
standing  to  the  credit  of  the  action,  with  interest  thereon  from 
the  date  of  the  certificate. 


P.  0.  Laiorence,  K.C,  and  Hon.  M.  M.  Macnagliten,  for  the 
applicants.  The  applicants  are  entitled  to  be  indemnified  out 
of  the  testator's  estate  on  the  principle  of  Doivse  v.  Gorton  (1), 
by  subrogation  to  the  rights  of  the  trustees  who  have  been 
carrying  on  the  business  ;  and  this  right  is  not  precluded  by  the 
fact  that  one  of  the  trustees  owes  money  to  the  estate,  since 
the  creditors  of  the  business  can  sue,  and  can  get  execution 
against  any  one  of  the  trustees. 

Warrington,  K.C.,  and  T.  T.  MetJiold,  for  the  plaintiffs.  The 
applicants  have  no  right  to  have  recourse  to  the  trust  estate 
so  long  as  any  one  of  the  trustees  is  indebted  to  the  estate. 
Where  a  testator's  business  is  carried  on  after  his  death  by  his 
trustees  under  a  provision  in  the  will,  the  right  of  the  creditors 
of  the  business  to  stand  in  the  shoes  of  the  trustees  is  an 
equity  granted  to  them  by  the  Court  of  Chancery,  over  and 
above  their  personal  right  against  the  trustees,  to  avoid  the 

(1)  [1891]  A.  C.  190. 
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KEKEWICH  injustice  of  the  cestui  que  trust  walking  off  with  the  assets 
which  have  been  earned  by  the  use  of  the  property  of  the 
creditors ;  but,  if  the  cestui  que  trust  does  not  get  that  benefit, 
there  is  no  injustice  to  be  avoided:  In  re  Johnson  (1),  per 
Jessel  M.K.  The  point  raised  in  this  summons  has  not 
occurred  in  any  reported  case,  but  the  principle  on  which  the 
claim  of  the  applicants  is  based  does  not  arise  because  the 
beneficiaries  have  not  had  the  full  advantage  of  the  carrying 
on  of  the  business. 

Church f  for  the  trustees. 


1902 

Frith, 
In  re. 

Newton 

V. 

EOLFE. 


Kekewich  J.  This  appears  to  me  to  be  a  question  of  the 
application  of  well  settled  principles  to  a  state  of  facts  which, 
so  far  as  I  know,  has  never  yet  been  the  subject  of  decision  by 
the  Court.  The  trustees  of  a  trader's  will  have  carried  on  his 
business  and  employed  part  of  his  estate  therein  under  a  pro- 
vision in  the  will.  The  accounts  have  been  taken,  and  it 
appears  that  two  of  the  three  trustees  are  clear,  subject  to 
certain  payments  to  be  set  off  against  their  costs ;  but  the  third 
trustee  has  not  shewn  a  clear  account.  He  has  been  found  to 
be  a  defaulter,  and  a  sum  of  921Z.  9s.  9cZ.,  together  with  certain 
further  sums  for  costs,  is  due  from  him  to  the  estate.  In  the 
course  of  carrying  on  the  testator's  trade  the  trustees  incurred 
debts,  and  of  course  those  to  whom  they  incurred  the  debts  are 
entitled  to  sue  them.  But  the  question  here  is  whether  they 
are  now  entitled  to  rank  against  the  trust  estate  by  subrogation 
to  the  equities  of  the  trustees,  or  any  one  of  them,  or  whether 
that  right  is  precluded  by  the  fact  that  one  of  the  trustees  has 
been  found  a  defaulter. 

The  general  principle  is  well  settled  and  presents  no  diffi- 
culty. In  the  administration  of  an  estate  where  the  testator's 
business  has  been  carried  on  after  his  death,  it  frequently 
happens  that  the  Court  is  asked  for  an  inquiry  who  are  the 
creditors  of  the  business — i.e._,  the  creditors  of  those  by 
whom  the  business  has  been  carried  on — and  the  form  of 
order  has  been  settled  and  is  to  be  found  in  Seton.  The 
first  question  which  has  to  be  considered  before  directing  that 
(1)  (1880)  15  Ch.  D.  548,  553,  555. 
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inquiry,  it  being  proved  that  the  business  has  been  carried  on  kekewich 
by  the  trustees,  is  whether  it  has  been  carried  on  under  a 
power  in  the  will,  or  whether  it  has  been  carried  on  under  such 
circumstances  that  the  Court  must  assume  the  consent  of  the  ^/jj^.g' 
creditors  of  the  testator.    I  do  not  know  whether  under  any  xewton 
other  circumstances  an  inquiry  can  be  directed,  but  those  are  kolfb 

the  two  states  of  facts  under  which  an  inquiry  is  generally   

asked  for  and  directed.  If  the  business  has  been  properly 
carried  on  as  against  the  general  creditors,  either  because 
the  testator  has  directed  it  or  because  the  creditors  have 
assented,  then  this  inquiry  as  to  the  creditors  of  the  business 
is  directed,  in  the  first  instance,  at  their  own  risk,  because 
it  may  turn  out  that  there  is  nothing  to  be  paid.  But 
when  the  debts  of  the  business  have  been  ascertained,  the 
only  one  point  which  has  to  be  considered  is  whether  the 
trustees'  accounts  are  clear;  and  if  they  are  clear,  then  the 
creditors  of  the  business  are  entitled  to  be  paid,  and  paid 
in  priority  to  the  creditors  of  the  testator.  There  is  one 
possible  modification  of  that,  and  that  is  that  there  may  be 
some  money  owing  by  the  trustees  to  the  estate,  and  the 
creditors  may  be  willing  to  pay  that  in  order  to  make  the 
trustees'  accounts  clear;  and  in  that  case  the  creditors  are 
entitled  to  an  assignment  of  the  equity  to  which  the  trustees 
succeed  on  clearing  their  accounts.  The  principle  has  been 
expounded  in  In  re  JoJiJison  (1)  and  in  Bowse  v.  Gorton.  (2) 
It  is  true  that  in  Dowse  v.  Gorton  (2)  the  only  question  before 
the  House  of  Lords  was  whether  the  creditors'  right  was 
limited  to  that  portion  of  the  assets  which  had  come  into 
existence,  or  had  changed  its  form,  since  the  testator's  death, 
or  extended  to  the  whole  estate;  but  that  question  involved 
the  whole  principle  on  which  the  right  depends.  That 
question  was  discussed  by  the  Law  Lords,  and  the  judgment 
which  is  usually  referred  to  on  that  is  the  judgment  of  Lord 
Macnaghten.  There  is  no  difference  between  that  and  the 
judgment  of  Sir  George  Jessel.  They  both  say  the  same 
thing.  The  creditor  has  no  right  whatever  against  the  estate, 
but  he  has  a  right  to  sue  the  trustee  who  has  incurred  the 
debt.  If  the  trustee  on  his  part  has  a  clear  account,  and  has 
(1)  15  Ch.  D.  548,  553,  555.  (2)  [1891]  A.  C.  190. 
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Frith, 
In  re. 

Newton 

KOLFE. 


KEKEWICH  a  right  of  indemnity  against  the  estate,  the  creditor  is  sub- 
rogated to  that  right,  and  for  that  purpose  the  creditor  is 
V— v-I^  allowed  to  intervene.  He  may  sue  the  trustee,  and  he  may 
claim  the  benefit  of  the  indemnity  to  which  the  trustee  is 
entitled  out  of  the  estate.  If,  on  the  other  hand,  the  trustee 
is  in  default  and  has  not  got  that  right,  then  no  doubt  the 
creditor  can  get  nothing,  because  he  is  relying  on  an  equity 
which  does  not  exist.  That  is  true ;  but  that  does  not  seem 
to  me  to  prevent  the  right  of  the  creditors  claiming  in  this 
case.  They  have  a  claim  against  the  three  trustees.  Now, 
what  is  the  position  of  the  trustees  ?  The  indemnity  to  the 
trustees  is  not  to  the  trustees  as  a  body,  but  to  each  of  the 
trustees.  Each  of  them  who  has  acted  properly  is  entitled  to 
be  indemnified  against  the  debts  properly  incurred  by  him  in 
the  performance  of  the  trusts  imposed  upon  him.  The  Court 
prevents  a  trustee  from  insisting  upon  that  right  unless  he 
comes  in  with  clear  accounts ;  but  if  he  comes  in  with  clear 
accounts  he  is  not  the  less  entitled  to  be  indemnified  because 
he  has  a  co-trustee  who  has  run  away  with  certain  moneys. 
I  am,  of  course,  excluding  the  case  where  a  trustee  who  has  a 
clear  account  is  responsible  for  a  co-trustee  who  has  not.  If 
that  were  so,  the  trustee  who  has  a  clear  account  of  his  own 
would  still  be  found  liable  to  the  trust  estate,  because  he 
would  have  to  make  good  that  which  the  defaulting  trustee 
owed  to  the  estate.  Apart  from  that  case,  a  trustee  who  has 
a  clear  account  is  entitled  to  an  indemnity  for  what  he  has 
done  quite  independently  of  the  question  whether  another 
trustee  has  been  found  a  defaulter  or  has  committed  a  breach 
of  trust.  That  is  not  a  question  which  for  this  purpose  a 
trustee  with  a  clear  account  need  go  into.  Look  at  it  in 
another  light.  The  creditor  is  entitled  to  sue  all  or  any  of 
the  debtors.  He  may  sue,  and  he  may  issue  execution  against, 
all  three,  or  any  two  or  any  one  of  them.  Why  would  it  be 
fair  to  say  that  because  he  has  a  right  against  A.  or  against 
A.  and  B.  he  must  not  have  it  because  C.  is  in  default?  That 
would  be  so  if  the  right  of  A.  depended  on  the  right  of  C. ; 
but  I  have  already  shewn  that  the  right  of  A.  does  not  depend 
on  the  right  of  C.  Any  one  trustee  acting  properly  is  entitled 
to  insist  on  his  own  indemnity.   I  have  already  anticipated  th© 
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practical  view.  Let  me  put  it  plainly.  If  I  refuse  this  order  KEKEWICH 
the  result  will  be,  or  may  be,  that  one  of  these  creditors  wil] 

sue  these  two  trustees,  or  one  of  them.    Is  it  credible  that,  ^^vC 

upon  that  trustee  applying  for  an  indemnity  against  the  ^/^/"J"' 

expenses  which  have  been  incurred  by  him  in  doing  his  duty,  newtox 

the  Court  would  refuse  that  indemnity  because  his  co-trustee  i»oIfe. 

owed  money  to  the  estate?    It  seems  to  me  that  that  would   

be  making  use  of  the  position  to  do  something  not  only  much 
less  than  equity,  but  grossly  unjust.  The  apphcants  are, 
therefore,  entitled  to  payment. 

Solicitors:  James,  Mellor  d  Coleman ;  Bolton  d  Co.  ;  Thomas 
^^9^^'  H.  B.  H. 


HONYWOOD  V,  HONYWOOD.  byrnej. 

[1862    H.    121.]  1901 

Settlement  —  Several  Estates  comprised  in  same  Devise  —  Tenant  for  Life —    Bee.  16,20. 
Remaindermen — Interest  on  Charges — Current  Bents  and  Profits — Insuffi- 
ciency — Arrears  of  Interest — Subsequent  Bents — Payment  off  of  Charges, 

Apart  from  any  question  arising  upon  the  special  terms  of  tlie  instru- 
ment creating  the  settlement,  a  tenant  for  life  must  keep  down  the  interest 
accruing  during  his  lifetime  on  all  paramount  incumbrances  to  the  extent 
and  out  of  the  rents  and  profits  received  by  him.  If  the  current  rents 
are  insufficient  to  keep  down  the  interest,  subsequent  rents  arising  during 
the  life  of  the  tenant  for  life  are  applicable  to  liquidate  arrears  accruing 
during  the  same  life  tenancy  :  Bevel  v.  Watkinson,  (1748)  1  Yes.  Sen.  93  ; 
Tracy  v.  Viscountess  of  Hereford,  (1786)  2  Bro.  C.  C.  128 ;  Caulfield  v. 
Maguire,  (1845)  2  J.  &  Lat.  141. 

Where  several  estates  are  included  in  the  same  settlement,  the  tenant 
for  life  is  bound,  out  of  the  whole  rents  and  profits,  to  keep  down  the 
interest  on  charges  on  all  the  estates  :  Freiven  v.  Law  Life  Assurance 
Society,  [L896]  2  Ch.  511 ;  In  re  Eotchkys,  (1886)  32  Ch.  D.  408. 

Upon  principle,  therefore,  a  tenant  for  life  of  several  estates  included  in 
the  same  devise  is  liable,  as  between  himself  and  the  remaindermen,  to 
make  good  arrears  of  interest  accrued  during  his  life  tenancy  out  of 
subsequent  rents  received  by  him  from  any  of  the  estates,  even  although  the 
charge  in  respect  of  which  the  arrears  have  arisen  has  been  paid  off  by 
means  of  a  sale  of  part  of  the  property. 

Petition. 

WilHam  Philip  Honywood  by  his  will  dated  February  18, 
1859,  devised  all  his  real  estates  to  trustees  upon  trust  to 
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BYENE  J.  manage  the  same,  and  to  allow  his  wife  to  occupy  his  mansion 
1901       and  all  the  lands  and  premises  then  occupied  by  him  during 
HoNYwooD         lif©      widowhood,  and  after  the  payment  of  all  interest 
HoNYwooD   moneys  due  on  any  security  or  securities  to  pay  out  of  the 

  rents  and  profits  of  his  real  estates  certain  annuities  therein 

mentioned  which  had  long  since  ceased,  and  subject  thereto 
to  pay  the  surplus  rents  and  profits  of  his  real  estates  to  his 
wife  during  her  life  or  widowhood ;  and,  subject  to  the  fore- 
going trusts,  the  testator  devised  all  his  real  estates  to  Philip 
Courtenay  Honywood  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail,  with  remainder  to  the  eldest  and  every  other 
son  of  Sir  Courtenay  Honywood  for  life,  with  remainder  to  the 
first  and  other  sons  of  such  sons  of  Sir  Courtenay  Honywood 
in  tail,  with  remainder  to  the  testator's  own  right  heirs  ;  and, 
after  certain  bequests  of  furniture,  the  testator  directed  all 
other  his  personal  estate  to  be  converted  into  money  by  his 
trustees,  who  should  stand  possessed  of  the  proceeds  upon  trust 
to  pay  his  just  debts  and  funeral  and  testamentary  expenses, 
and  subject  thereto  in  augmentation  of  his  real  estates ;  and  he 
appointed  his  trustees  executors  of  his  will. 

The  testator  died  on  February  20,  1859 ;  and  upon  his  death 
his  widow,  Frances  Emma  Honywood,  went  into  possession  of 
the  estates. 

Different  parts  of  the  testator's  estates  were  subject  to 
several  mortgages  created  by  the  testator,  each  mortgage  con- 
taining a  personal  covenant  to  pay  the  money  thereby  secured. 

In  the  year  1862  Frances  Emma  Honywood  commenced 
the  action  of  Honyioood  v.  Honyzvood  for  the  administration 
of  the  estate  of  the  testator ;  and  by  an  order  dated  May  28, 
1868,  she  was  appointed  receiver,  and  she  kept  down  the 
interest  on  the  several  mortgages  above  mentioned  until  her 
death,  which  occurred  in  January,  1895,  whereupon  the  said 
Philip  Courtenay  Honywood  became  tenant  for  life  of  the 
estates  devised  by  the  will  of  the  testator. 

Upon  the  death  of  the  said  Frances  Emma  Honywood  the 
different  mortgagees  instituted  several  actions  for  foreclosure  or 
sale,  and  also  seeking  payment  out  of  the  testator's  estate  as 
creditors  on  the  covenants  contained  in  their  respective  mort- 
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•gages.  In  these  actions  receivers  were  appointed,  and  such  BYRNE  j. 
receivers  received  the  whole  of  the  rents  of  the  estates  which  1901 

-1—1  '■^V^' 

accrued  subsequent  to  the  death  of  Frances  Emma  Honywood,  Hoir?wooD 
and  appHed  them  in  discharge  of  interest ;  but  the  rents  so  honywood 

received  were  insufficient  to  keep  down  the  whole  of  the   

accruing  interest  on  the  mortgages. 

The  bulk  of  the  testator's  estates  were  sold  under  orders 
made  in  the  above-mentioned  mortgagees'  actions,  and  the 
proceeds  of  sale  were  applied  in  discharge,  not  only  of  the 
principal  moneys,  but  also  of  the  arrears  of  interest  due  at 
the  time  of  such  payment.  All  the  mortgages  were  thus  fully 
•discharged,  and  there  remained  a  small  part  of  the  testator's 
•estates  which  it  was  unnecessary  to  sell.  Such  part  had  been 
subject  to  a  mortgage,  but  the  mortgage  affecting  it  had  been 
discharged  out  of  the  surplus  arising  from  the  sale  of  other 
parts  of  the  estates  after  paying  off  the  mortgages  affecting 
ssuch  parts. 

Philip  Courtenay  Honywood  had  assigned  his  interest  to  the 
Eagle  Assurance  Company. 

This  petition  was  presented  by  the  surviving  trustee  of  the 
<;estator's  will,  and  amongst  other  questions  which  arose  on 
the  hearing  of  the  petition  was  the  question  whether  the 
mcome  which  had  arisen  since  the  death  of  Frances  Emma 
Honywood  on  certain  funds  in  court,  and  the  future  income  to 
arise  therefrom,  and  the  rents  which  had  accrued  on  the  unsold 
ireal  estate  since  her  death,  and  the  future  rents  to  accrue 
during  the  life  of  Philip  Courtenay  Honywood,  could  and 
•ought  to  be  appHed  in  recouping  to  capital  the  amount  which 
iiad  been  appUed  thereout  in  discharge  of  the  arrears  of 
interest  which  had  accrued  since  the  death  of  Frances  Emma 
Honywood,  the  testator's  widow. 

Bowden,  K.C.,  and  H.  G,  Hawkins,  for  the  trustees. 

Levett,  K.C.y  and  Beaumont,  for  the  persons  interested  in 
the  capital.  The  life  estate  is  to  be  treated  as  a  whole,  and,  the 
mortgages  having  been  paid  off  out  of  the  proceeds  of  part  of 
the  estate,  the  tenant  for  life  cannot  sever  the  remaining  part 
•of  the  estate,  but  the  subsequent  income  is  liable  to  recoup  the 

Vol.  I.  1902.  2  B  1 
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HONYWOOD 


BYKNE  J.  arrears  of  interest  which  have  been  paid  out  of  capital :  Frewen 

1901      V.  Law  Life  Assurance  Society  (1) ;  Li  re  Hotchkys.  (2) 
Hqnywood      [They  also  referred  to  Waring  v.  Coventry  (3) ;  Makings  v. 
Makings  (4) ;  In  re  Baron  Kensington.  (5)] 

Norton,  K.C.,  and  Quin,  for  the  Eagle  Assurance  Company , 
the  assignees  of  the  life  interest.  No  doubt  the  tenant  for  lif& 
is  bound  to  keep  down  the  interest  on  existing  mortgages,  but 
he  is  not  bound  to  do  so  after  they  have  been  paid  off  except  ini 
so  far  as  he  may  have  received  rents  during  the  time  the  mort- 
gages were  in  existence.  In  the  present  case  no  rents  were- 
received  by  the  tenant  for  life  or  the  assignees.  When  the 
Court  directed  the  sale  in  1898  the  arrears  of  interest  then  due 
were  to  the  extent  that  the  income  was  insufficient  properly 
paid  out  of  capital,  and  the  income  cannot  now  be  applied  m. 
recouping  that  capital.  Income  can  only  be  applied  in  payment, 
of  interest  so  long  as  it  is  interest.  The  principles  laid  down 
in  Tewart  v.  Lawson  (6),  Norton  v.  Johnstone  (7),  and  In  re 
Green  (8)  apply  to  this  case. 

If  the  income  is  insufficient  to  keep  down  the  interest  on  the 
mortgages,  the  tenant  for  life  is  not  bound  to  pay  it  out  of  his. 
own  pocket :  Syer  v.  Gladstone.  (9)  There  is  no  equity  to 
compel  him  to  pay  as  against  the  next  tenant  for  life. 

[They  also  referred  to  Lord  Penrhyn  v.  Hughes  (10)  and 
Sharshaw  v.  Gibbs.  (11).] 
T.  A .  Nash,  for  other  parties. 
Levetty  K.C.y  in  reply. 

Cur.  adv.  vult, 

Dec.  20.  Byene  J.  Apart  from  any  question  arising  upon? 
the  special  terms  of  the  instrument  creating  the  settlement,  a 
tenant  for  life  must  keep  down  the  interest  accruing  during  his. 
lifetime  on  all  paramount  incumbrances  to  the  extent  and  out 
of  the  rents  and  profits  received  by  him.    If  the  current  rents 

(1)  [1896]  2  Ch.  511.  (6)  (1874)  L.  R.  18  Eq.  490. 

(2)  32  Ch.  D.  408.  (7)  (1885)  30  Ch.  D.  649. 

(3)  (1834)  2  My.  &  K.  406 ;  39  R.  R.  (8)  (1888)  40  Ch.  D.  610. 
230.  (9)  (1885)  30  Ch.  D.  614. 

(4)  (1860)  1  D.  F.  &  J.  355.  (10)  (1799)  5  Ves.  99. 

(5)  Ante,  p.  203.  (11)  (1854)  Kay,  333. 
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are  insufficient  to  keep  down  the  interest,  subsequent  rents  BYRNE  J. 
arising  during  his  Hfe  are  appHcable  to  Hquidate  arrears  accruing  1901 
during  the  same  Hfe  tenancy  :  see  Bevel  v.  Watkinson  (1),  Honywood 
Tracy  v.  Viscountess  of  Hereford  (2),  and  the  judgment  of  honywood. 
Lord  St.  Leonards  in  Caulfield  v.  Maguire  (3),  where  he  sums 
up  the  result  of  the  eadier  authorities. 

"Where,  as  in  the  present  case,  several  estates  are  included  in 
the  same  settlement,  the  tenant  for  life  is  bound  out  of  the 
whole  rents  and  profits  to  keep  down  the  interest  on  charges  on 
all  the  estates  :  Frewen  v.  Law  Life  Assurance  Society  (4)  ; 
In  re  HotchJcys.  (5) 

It  appears  to  me  upon  principle  that  the  tenant  for  life  of 
several  estates  included  in  the  same  devise  remains  liable  as 
between  himself  and  the  remaindermen  to  make  good  arrears 
of  interest  accrued  during  his  life  tenancy  out  of  subsequent 
rents  received  by  him  from  any  of  the  estates,  even  although 
the  charge  in  respect  of  which  the  arrears  have  arisen  has  been 
paid  off  by  means  of  a  sale  of  a  part  of  the  property. 

It  was  argued  that  upon  payment  off  out  of  corpus  of  principal, 
interest,  and  costs  due  in  respect  of  the  charges  there  was  an  end 
of  the  matter ;  and  the  tenant  for  life  became  as  fully  discharged 
in  respect  of  arrears  as  though  his  life  tenancy  had  come  to  an 
end.  I  am  unable  to  accept  this  view.  If  instead  of  several 
properties  a  single  property  in  mortgage  were  settled,  and, 
the  interest  being  in  arrear  in  consequence  of  insufficiency  of 
the  rents  to  keep  it  down,  a  part  of  the  property  were  sold, 
principal,  interest,  and  costs  due  on  the  mortgage  being  then 
paid  off  out  of  the  proceeds,  I  do  not  see  any  fair  ground  for 
holding  that  the  tenant  for  life  could  claim  as  against  the 
remaindermen  to  enjoy  the  rents  and  profits  of  the  unsold  pro- 
perty except  subject  to  a  liability  to  recoup  out  of  such  rents 
when  and  as  received  by  him  the  amount  of  arrears  accrued 
during  his  life  tenancy.  It  is  quite  true  that  he  would  not  be 
under  any  personal  liability  in  respect  of  the  arrears,  but  the 
reiits  received  by  him  ought,  so  far  as  I  can  see,  to  remain  liable 

(1)  1  Ves.  Sen.  93.  (3)  2  J.  &  Lat.  141. 

(2)  2  Bro.  C.  C.  128.  {4)  [1896]  2  Ch.  511. 

(5)  32  Ch.  D.  408. 
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BYRNE  J.  as  between  himself  and  the  remaindermen  to  recoup  amounts 

1901       paid  out  of  capital  in  satisfaction  of  arrears. 
HoNYwoDD      There  is  no  express  authority,  so  far  as  I  know,  on  the  point, 
EoNYwooD.        reported  cases  being  cases  where  there  has  been  default  in 

  keeping  down  interest,  rents  being  sufficient.  The  cases  referred 

to  of  Tewart  v.  Lawson  (1),  Norton  v.  Johnstone  (2),  and  In  re 
Green  (3)  appear  to  me  to  have  little  bearing  upon  the  present 
question.  They  establish  that  where  there  is  a  trust  created 
for  payment  of  debts  out  of  the  income  of  a  testator's  estate, 
either  by  means  of  accumulation  or  otherwise,  and  the  debts 
are  in  fact  lawfully  paid  out  of  "corpus,"  the  event  not  being 
provided  for  in  the  will,  there  is  no  equity  on  the  part  of  the 
remaindermen  to  have  the  corpus  "  recouped  out  of  income. 
No  question  arose  as  to  any  equity  which  possibly  might  have 
arisen  had  there  been  arrears  of  interest  not  kept  down. 

I  think,  therefore,  that  the  income  which  has  arisen  since  the 
death  of  Frances  Emma  Honywood  from  the  funds  in  court, 
and  the  future  income  to  arise  therefrom,  and  the  rents  and 
profits  of  the  unsold  real  estate,  are  during  the  hfetime  of  the 
present  tenant  for  life  liable  to  be  appHed  in  the  first  instance 
in  recouping  to  capital  the  amount  of  arrears  of  interest  accrued 
during  the  same  life  tenancy. 

Solicitors:  Burchj  Whitehead  <f  Davidsons;  Sandilands  d 
Co, ;  Hammond  d  Bichards  ;  Woody  Biggs  d  Nash,  for  H.  M, 
James y  Exeter. 


(1)  L.  E.  18  Eq.  490.  (2)  30  Ch.  D.  649. 

(3)  40  Ch.  D.  610. 

G.  M. 
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BOND  V.  BAEEOW  HEMATITE  STEEL  COMPANY,  faewell 

[1901    B.    2232.]  1901 

July  29  • 

Company — Dividends — Loss  of  Cajntal — Profits  available  for  Distribution — 

Expert  Evidence  —  Preference   Shares  —  Fixed  Cumulative  Dividend —  29; 
Declaration — Directors^  Discretion — Interest — Dividend — Profit — Fixed  3. 
Capital — Circulating  Capital — Realized  Loss — Estimated  Loss.  1902 


The  question  whether  a  company  has  profits  available  for  distribution 
must  be  answered  according  to  the  circumstances  of  each  particular  case, 
the  nature  of  the  company,  and  the  evidence  of  competent  witnesses. 

In  re  National  Bank  of  Wales,  [1899]  2  Ch.  629,  reported  on  appeal  as 
Dovey  v.  Cory,  [1901]  A.  C.  477,  applied. 

Although  in  some  cases  fixed  capital  may  be  sunk  and  lost,  without 
precluding  the  payment  of  a  dividend,  circulating  capital  must  be  kept 
up,  and  (semble)  there  is  no  distinction  in  this  respect  between  a  realized 
loss  and  an  estimated  loss. 

Lee  V.  Neuchatel  Asphalte  Co.,  (1889)  41  Ch.  D.  1,  and  Vernery,  General 
and  Commercial  Investment  Trust,  [1894]  2  Ch.  239,  explained. 

The  distinction  between  the  propositions  "  Dividends  must  not  be  paid 
out  of  capital "  and  "  Dividends  may  only  be  paid  out  of  profits " 
explained. 

The  common  article  requiring  dividends  to  be  declared  by  the  directors 
applies  to  fixed  cumulative  dividends  on  preference  shares,  and  the  Court 
will  not  readily  override  the  directors'  discretion  in  relation  thereto. 

The  meaning  of  the  words  "interest,"  "dividend,"  "profit,"  "fixed 
capital,"  and  "  circulating  capital "  discussed. 

Leasehold  iron  ore  mines  held  by  a  smelting  company  for  the  purpose 
of  supplying  themselves  with  ore  are  circulating  capital. 

Witness  Action. 

This  was  an  action  by  preference  shareholders  to  obtain 
payment  of  their  fixed  cumulative  preference  dividends. 

The  defendant  company  was  incorporated  in  1864  with  a 
capital  of  150,000Z.  This,  having  been  increased,  was  subse- 
quently reduced  by  North  J.,  as  reported  in  In  re  Barrow 
Hcematite  Steel  Co.  (1) 

It  now  stood  at  1,528,275/.,  divided  into  150,000  ordinary 
shares  of  11. 10s.  each,  377  8  per  cent,  preference  shares  of  75/. 
each,  and  50,000  6  per  cent,  preference  shares  of  7Z.  IQs.  each. 


Jan.  18. 


(1)  (1888)  39  Ch.  D.  582. 
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The  original  articles  of  association  provided  as  follows : — 

Art.  41 :  "  The  directors  may,  from  time  to  time,  with  the 
sanction  of  a  special  resolution  of  the  company  previously 
given  in  general  meeting,  increase  its  capital  by  the  issue  of 
new  shares,  .  .  ." 

Art.  42:  "All  new  shares  shall  be  offered  to  the  members 
in  proportion  to  the  existing  shares  held  by  them,  ..." 

Art.  43 :  "Any  capital  raised  by  the  creation  of  new  shares 
shall  be  considered  as  part  of  the  original  capital,  and  shall  be 
subject  to  the  same  provisions  with  reference  to  the  payment 
of  calls,  the  forfeiture  of  shares  on  non-payment  of  calls  or 
otherwise,  as  if  it  had  been  part  of  the  original  capital,  except 
that  it  shall  be  lawful  for  the  company  in  general  meeting,  by 
special  resolution  as  aforesaid,  to  direct  that  the  new  shares 
shall  have  such  priority  in  respect  of  dividends  as  it  shall  deem 
expedient." 

Art.  95  :  "  The  directors  may,  with  the  sanction  of  the  com- 
pany in  general  meeting,  declare  a  dividend  to  be  paid  to  the 
members  in  proportion  to  their  shares  or  stock." 

Art.  96 :  "  No  dividend  shall  be  payable  except  out  of  the 
profits  arising  from  the  business  of  the  company." 

Art.  97 :  "  The  directors  may,  before  recommending  any 
dividend,  set  aside  out  of  the  profits  of  the  company  such 
sum  as  they  think  proper  as  a  reserved  fund  to  meet  con- 
tingencies, or  for  equalizing  dividends,  or  for  repairing  or 
maintaining  the  buildings  and  premises  connected  with  the 
business  of  the  company,  or  any  part  thereof  ;  and  the  directors 
may  invest  the  sum  so  set  apart  as  a  reserved  fund  upon  such 
securities  as  they  may  select." 

Art.  101 :  "No  dividend  shall  bear  interest  as  against  the 
company." 

New  articles  were  adopted  in  1897,  incorporating  (inter 
alia)  the  resolutions  creating  the  preference  shares.  They 
did  not,  however,  affect  the  priority  of  the  preference  shares, 
and  were  not  referred  to  in  the  judgment. 

The  8  per  cent,  preference  shares  were  created  by  resolutions 
of  1872  in  these  terms :  "  (1.)  This  company  will  agree  to 
purchase  from  the  Barrow  Eolling  Mills  Company,  Limited, 
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the  two  furnaces  erected  by  that  company,  and  the  land 
ipurchased  by  them,  and  any  other  property  of  which  the 
KolHng  Mills  Company  may  be  possessed.  (2.)  The  considera- 
tion for  the  purchase  shall  be  the  sum  of  37,700/.  in  preference 
shares  of  this  company,  bearing  interest  at  8  per  cent,  per 
mnum  from  the  first  January  last,  such  preference  shares  to 
be  issued  to  the  present  shareholders  in  the  Eolling  Mills  Com- 
pany in  proportion  to  their  holdings.  (3.)  The  directors  are 
ajuthorized  to  issue  preference  shares  to  the  amount  of  37,700/. 
bearing  interest  at  8  per  cent,  per  annum  in  perpetuity,  for 
the  purpose  of  carrying  out  the  above  arrangement.  (4.)  The 
holders  of  the  above-mentioned  preference  shares  shall  be 
entitled  to  attend  the  general  meetings  of  this  company,  but 
they  shall  not  be  entitled  in  virtue  of  such  shares  to  vote,  or 
to  interfere  in  any  way  in  the  company's  proceedings,  nor 
^shall  they,  in  virtue  of  such  shares,  be  eligible  as  directors  of 
the  company." 

The  6  per  cent,  preference  shares  were  created  by  resolutions 
of  1876  as  follows  :  "  (1.)  The  capital  of  the  company  shall  be, 
and  is  hereby  increased  by  the  addition  thereto  of  50,000  pre- 
ference shares  of  lOZ.  each,  entitling  the  holder  to  a  fixed 
dividend  at  the  rate  of  6/.  per  centum  per  annum  on  the 
amount  for  the  time  being  paid  up  in  respect  of  such  shares." 
^'  (3.)  The  holders  of  the  said  new  preference  shares  shall  be 
•entitled  to  a  dividend  thereon  only  after  payment  of  the 
interest  from  time  to  time  payable  in  respect  of  the  mortgage 
and  bond  or  debenture  debts  of  the  company,  and  after  pay- 
ment of  a  dividend  at  the  rate  of  8/.  per  centum  per  annum  on 
the  preference  shares  of  the  company,  amounting  to  37,700/. 
created  by  special  resolutions  passed  and  confirmed  at  extra- 
ordinary general  meetings  of  the  company  in  the  year  1872 ; 
and  in  case  in  any  year  the  net  profits  of  the  company  shall 
not  be  sufficient  for  the  payment  in  full  of  the  dividends  on 
such  new  preference  shares,  the  net  profits  of  any  subsequent 
year  shall  (after  payment  thereout  of  interest  on  the  mortgage 
bond  or  debenture  debts  of  the  company,  and  of  dividends  of 
the  said  8/.  per  cent,  preference  shares)  be  applied  in  payment 
to  the  holders  of  the  said  new  preference  shares  of  the  amount 
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FAR  WELL  by  whicli  the  dividends  of  any  previous  year  or  years  may  have 
fallen  short  of  the  fixed  rate  of  6/.  per  cento"  "  (5.)  The; 
holders  of  the  said  new  preference  shares  shall  be  entitled  to 
attend  the  general  meetings  of  the  company,  but  they  shali^ 
not  be  entitled,  in  virtue  of  such  shares,  to  vote,  or  to  inter- 
fere in  any  way  in  the  company's  proceedings,  nor  shall* 
they,  in  virtue  of  such  shares,  be  eligible  as  directors  of  the 
company." 

The  profit  and  loss  account  for  the  year  1898  shewed  a  balance 
described  as  "net  profit  for  the  year  1898"  of  65,803Z.  75.  3d., 
and  out  of  this  and  a  balance  of  5799Z.  lis.,  brought  forward 
from  the  previous  year,  the  8  per  cent,  preference  dividend 
for  1898  and  the  6  per  cent,  preference  dividend  for  1896  and 
certain  other  expenses  chargeable  to  revenue  were  paid,  20,000L 
was  added  to  the  existing  20,000Z.  reserve,  making  it  40,000Z.y 
and  10,418Z.  10s.  was  carried  forward. 

These  were  the  last  preference  dividends  paid,  so  that  on 
May  30,  1901,  when  the  writ  was  issued,  there  were  two  years' 
arrears  on  the  8  per  cent,  preference  dividends  and  four  years'' 
arrears  on  the  6  per  cent,  preference  dividends. 

The  profit  and  loss  account  for  1899  shewed  a  balance 
described  as  "  net  profit  for  the  year  1899  "  of  89,018Z.  17s.  6d., 
and  this  sum  plus  the  10,418Z.  10s.,  minus  10,603Z.  Is.  lid, 
spent  on  extensions  and  improvements,  making  a  balance  of 
88,834Z.  5s.  Id.,  was  carried  forward  pending  the  decision  of 
the  Court  on  an  application  for  the  reduction  of  capital  below 
referred  to. 

The  profit  and  loss  account  for  1900  shewed  a  profit  balance 
of  157,605Z.  12s.  lid,,  which  was  provisionally  brought  forward, 
making,  with  the  balance  of  88,834Z.  5s.  Id.  from  the  previous- 
year,  a  balance  to  the  credit  of  profit  and  loss  of  246,439Z.  18s.  6d. 

The  plaintiffs,  who  were  holders  of  both  classes  of  preference 
shares,  claimed  a  declaration  that  this  amount  and,  if  necessary, 
the  40,000Z.  reserve  ought  to  be  applied  in  payment  of  the 
two  years'  arrears  on  the  8  per  cent,  preference  dividends, 
and  subject  thereto  in  payment  of  the  four  years'  arrears  on 
the  6  per  cent,  preference  dividends. 

The  report  for  the  year  1898  contained  the  following  state- 
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ment:  "The  shareholders  are  aware,  both  from  the  balance-  farwell 

J. 

sheets  themselves  and  the  auditors'  certificates  which  have 


accompanied  them,  that  for  some  years  past  no  depreciation 
has  been  written  off  the  amounts  at  debit  of  land,  buildings, 
works,  fixed  plant,  and  mining  leases.  The  directors  have 
carefully  considered  the  matter,  and  having  regard  to  the 
fact  that  many  of  these  assets  are  more  or  less  of  a  wasting 
character,  they  are  of  opinion  that  the  time  has  arrived  when 
a  careful  revision  of  their  value  should  be  made.  It  is,  however, 
a  subject  which  in  all  its  bearings  requires  most  mature  con- 
sideration, and  the  deliberations  of  the  directors  are  not 
sufficiently  advanced  at  the  present  time  for  them  to  submit 
any  recommendation  to  the  shareholders." 

Accordingly,  in  1899,  special  resolutions  were  passed  for 
reduction  of  capital ;  but  the  petition  to  confirm  the  reduction 
was  dismissed  by  Cozens-Hardy  J.  (1)  and  by  the  Court  of 
Appeal  (2),  on  the  ground  that  the  alleged  loss  had  not  been 
proved,  and  by  Cozens-Hardy  J.  also  on  the  ground  that  the 
40,000^  reserve  and  the  88,834^.  5s.  Id.  then  standing  to  the 
credit  of  profit  and  loss  were  applicable  to  make  good  loss  of 
capital  pro  tanto. 

Some  of  the  present  plaintiffs,  who  now  claimed  these  sums 
under  the  contract  created  by  the  resolutions  of  1872  and  187 6, 
had  opposed  the  petition,  and  it  was  contended  that  the  present 
plaintiffs  were  therefore  estopped  by  the  judgment  of  Cozens- 
Hardy  J,  (1)  As,  however,  the  point  was  not  raised  by  the 
pleadings,  and  there  were  other  plaintiffs  who  did  not  appear 
on  the  petition,  and  as  the  questions  raised  in  the  present 
case  were  not  argued  before  Cozens-Hardy  J.,  this  contention 
failed. 

The  plaintiffs  called  no  evidence. 

The  defendants'  witnesses  proved  a  realized  loss  of  capital  to 
an  amount  exceeding  200,000^.  arising  on  the  surrender  of 
certain  leasehold  mines  acquired  by  the  company  for  supplying 
themselves  with  iron  ore,  the  pulling  down  of  certain  blast 
furnaces  and  the  sale  of  certain  cottages  used  in  connection 
therewith,  and  a  loss  by  general  depreciation  of  the  company's 
(1)  [1900]  2  Ch.  846.  (2)  [1901]  2  Ch.  746. 
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assets  estimated  at  over  50,000L  A  number  of  business  men 
called  as  experts  in  steel  and  iron  companies  stated  that  in 
their  opinion  there  ought  to  be  no  distribution  of  profits  till 
these  losses  were  made  good,  Sir  David  Dale,  a  director, 
F.  W.  Pixley,  an  accountant,  and  others  stating  that  the  com- 
pany ought  to  charge  depreciation  before  it  got  out  its  profits, 
and  not  vice  versa. 

Jenkins,  E.G.,  and  Kirhy,  for  the  plaintiffs.  The  plaintiffs 
have  by  contract  an  absolute  right  to  their  fixed  dividends  out 
of  any  year's  profits  before  any  sum  is  carried  to  reserve, 
applied  to  replace  lost  capital,  or  carried  forward.  They  are 
not  confined  to  "  profits  available  for  dividend,"  as  in  Fisher  v. 
Black  and  White  Publishing  Co.  (1) 

The  resolutions  of  1872  speak  of  8  per  cent.  "  interest,"  not 
"  dividend,"  and  although  the  resolutions  of  1876  speak  of  a 
6  per  cent.  "  dividend  "  they  define  exactly  the  deductions  that 
may  be  made  from  the  profits  before  paying  it,  and  say  nothing 
about  reserve  or  depreciation.  As  they  contain  no  reference 
to  art.  97  or  any  other  article,  they  constitute  an  absolute 
contract  to  make  the  fixed  payments.  This  contract  resembles 
an  income  bond,  of  which  the  income  must  be  paid  in  any 
event,  or  a  contract  to  pay  a  fixed  salary,  which  must  be  paid 
although  the  directors  have  power  to  alter  ordinary  salaries. 
If  this  is  not  so,  the  preference  shareholders  are  at  the  mercy 
of  the  company. 

Art.  95,  which  provides  that  the  directors  may  declare  a 
dividend  in  proportion  to  the  shares,  is  clearly  inapplicable  to 
fixed  dividends,  which  require  no  declaration  :  Oakhank  Oil  Co, 
V.  Crum  (2)  ;  Bent  v.  London  Tramways  Co.  (3) 

Again,  fixed  dividends  require  neither  recommendation  nor 
-equalization,  so  that  the  reserve  fund  article  (art.  97)  is  inap- 
plicable. If  the  articles  apply,  they  were  altered  pro  tanto  by 
the  resolutions  :  CamphelVs  Case  (4),  and  the  alteration  was,  so 
far  as  necessary,  confirmed  by  the  incorporation  of  the  resolu- 
tions in  the  new  articles.    Apart  from  the  special  contract,  the 


(1)  [1901]  1  Ch.  174.  (3)  (1880)  16  Ch.  D.  344. 

(2)  (1882)  8  App.  Cas.  65.  (4)  (1873)  L.  E.  9  Ch.  1. 
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•directors  might  no  doubt  apply  profits  to  making  good  lost 
-capital,  but  they  are  not  bound  to  do  so.  They  have  not  done 
;S0  yet.  They  have  merely  created  a  reserve  fund,  which  is  not 
•capital,  but  undistributed  profits  :  In  re  Bridgeioater  Naviga- 
tion Co.  (1),  and  carried  the  rest  of  the  profits  forward.  The 
whole  amount  ought,  therefore,  to  be  applied  in  payment  of  the 
fixed  dividends. 

Assuming,  however,  that  the  contract  is  subject  to  the 
original  articles,  the  directors  still  ought  to  pay  these  dividends. 
The  200,000Z.  realized  loss  now  alleged  is  a  loss  on  fixed 
capital,  namely,  iron  ore  mines,  blast  furnaces,  and  cottages, 
and  the  50,000Z.  estimated  depreciation  is  presumably  of  the 
same  nature.  This  does  not  preclude  the  payment  of  a  divi- 
dend out  of  profit  on  revenue  account :  Lee  v.  Neuchatel 
Asphalte  Co.  (2)  ;  Bolton  v.  Natal  Land  and  Colonization 
Co.  (3)  ;  Lubbock  v.  British  Bank  of  South  America  (4)  ; 
Verner  v.  General  and  Commercial  Livestment  Trust  (5) ; 
Wilmer  v.  McNamara  &  Co.  (6) ;  In  re  National  Bank  of 
Wales  (7),  reported  on  appeal  as  Dovey  v.  Cory  (8) ;  hi  re 
Kingston  Cotton  Mill  Co.  (No.  2)  (9). 

[Faewell  J.  It  seems  to  be  merely  a  question  of  what  a 
prudent  man  would  do  under  the  circumstances.  That  is  a 
matter  of  evidence  in  each  case.  "Were  not  the  iron  ore  mines 
analogous  to  stock-in-trade  ?] 

No.  They  were  a  wasting  asset  which  might  be  worked  out 
without  replacement  by  means  of  a  depreciation  fund  :  LecY. 
Neuchatel  Asphalte  Co.  (2) ;  Verner  v.  General  and  Commercial 
Investment  Trust.  (5) 

In  Dovey  v.  Cory  (8)  the  House  of  Lords,  though  disapprov- 
ing the  view  of  the  Court  of  Appeal  (7),  that  revenue  losses 
may  be  thrown  on  capital,  cast  no  doubt  on  the  general  propo- 
.^ition  in  Verner  y.  Gejieral  and  Commercial  Livestment  Trust  (5), 
that  in^considering  the  propriety  of  paying  a  dividend  a  loss  of 
fixed  capital  may  be  disregarded. 

(1)  [1891]  1  Ch.  155  ;  2  Ch.  317.  (5)  [1894]  2  Ch.  239. 

(2)  41  Ch.  D.  1.  (6)  [1895]  2  Ch.  245. 

(3)  [1892]  2  Ch.  124.  (7)  [1899]  2  Ch.  629. 
I  (4)  [1892]  2  Ch.  198.  (8)  [1901]  A.  C.  477. 

(9)  [1896]  1  Ch.  331 ;  2  Ch.  279. 
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Butchery  K.G.y  and  Cassel,  for  the  defendants.  (1)  There  i& 
no  such  contract  as  contended.  The  word  "  interest "  in  the- 
resolutions  of  1872  is  a  misnomer  for  "  dividend "  :  In  re 
Sharpe  (2)  ;  Henry  v.  Great  Northern  By.  Co.  (3)  The  resolu- 
tions of  1876  imply  that  the  fixed  dividends  are  to  be  paid  out 
of  net  profits,  i.e.,  profits  ascertained  after  a  proper  allowance- 
for  depreciation  or  loss.  The  deductions  mentioned  are  the 
deductions  from  the  net  profits  so  ascertained.  The  preference 
dividends  are  in  fact  intended  to  be  paid  out  of  profits  available 
for  dividend,  and  not  as  a  matter  of  course  out  of  the  amount 
standing  to  credit  of  profit  and  loss :  Fisher  v.  Black  and 
White  Publishing  Co.  (4) ;  Davison  v.  Gillies  (5)  ;  Li  re  Ebhi& 
Vale  Steely  Iron  and  Coal  Co.  (6)  The  resolutions,  as  construed 
by  the  plaintiffs,  though  not  purporting  to  alter  the  articles-, 
would  give  the  preference  shareholders  special  rights  against 
the  ordinary  shareholders,  take  away  the  directors'  discretioia 
and  power  of  management,  and  prevent  the  creation  of  a 
reserve  fund.  This  is  inconsistent  with  Imperial  Hydropathic- 
Hotel  Co.,  Blackpool  v.  Hampson  (7)  and  Andrews  v.  Gas^ 
Meter  Co.  (8) 

A  dividend  requires  a  declaration  :  Lindley  on  Companies, 
5th  ed.  p.  437.  This  is  not  a  mere  formahty,  but  a  matter  of 
discretion  and  internal  management  with  which  the  Court  will 
not  interfere  :  Burland  v.  Earle.  (9)  The  declaration  makes 
it  a  recoverable  debt :  In  re  Severn  and  Wye  and  Severn  Bridge 
By,  Co.  (10)  In  Dent  v.  London  Tramways  Co.  (11)  the  pre- 
ference dividends  were  non-cumulative.  In  the  present  case 
they  are  cumulative,  so  that  they  must  be  paid  in  full  before 
the  ordinary  shareholders  can  get  a  penny. 

Again,  the  realized  loss  is  on  circulating  capital,  and  cannot 
be  disregarded  in  considering  whether  there  are  any  profits- 
available  for  dividend.   Mining  was  not  our  main  business,  but. 


(1)  Swinfen  Eady,  K.C.,  who  ap- 
peared for  the  defendants,  was  raised 
to  the  Bench  before  their  case  was 
opened. 

(2)  [1892]  1  Ch.  154. 

(3)  (1857)lDeG.  &J..GOG. 

(4)  [1901]  1  Ch.  174. 


(5)  (1879)  16  Ch.  D.  347,  n. 

(6)  (1877)  4  Ch.  D.  827. 

(7)  (1882)  23  Ch.  D.  1. 

(8)  [1897]  1  Ch.  361. 

(9)  [1902]  A.  C.  83,  95. 

(10)  [1896]  1  Ch.  559. 

(11)  16  Ch.  D.  344. 
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the  mines  were  merely  held  for  the  supply  of  iron  ore  for  our  farwell 
main  business.  They  were,  therefore,  stock-in-trade,  and  the 
Mast  furnaces  and  cottages  were  merely  ancillary.  It  is,  there- 
fore, for  the  directors  as  men  of  business  to  determine  how  the 
'ioss  should  be  made  good,  and  until  a  proper  provision  is  made 
'HO  dividend  can  be  paid.  The  distinction  between  fixed  and 
.circulating  capital  is  explained  in  Palmer's  Company  Precedents, 
7th  ed.  Pt.  I.  at  p.  538,  and  the  proper  method  of  ascertaining 
]5rofits  at  p.  527.  The  quotation  from  McCulloch  on  the  latter 
,point  was  approved  by  Lord  Blackburn  in  Coltness  Iron  Co.  v. 
Black.  (1) 

Jenkins y  K.C.y  in  reply. 

Cur.  adv.  vult. 


Jan.  18.  Farwell  J.  The  contention  of  the  plaintiffs  in 
this  action  is  that  they  are  entitled  by  contract  to  be  paid  a  pre- 
ferential dividend  out  of  the  balance  to  the  credit  of  the  profit 
and  loss  account  in  each  year,  and  that  the  company  cannot 
appropriate  any  part  of  that  balance  to  reserve  or  carry  over  one 
■-shining  until  they  have  been  paid  in  full.  There  is  no  sugges- 
tion  of  want  of  bona  fides  on  the  part  of  the  directors  or  of  the 
•company.  The  defendants  contend  that  this  is  not  the  true 
construction  of  the  special  resolutions  creating  the  preference 
shares,  and  that,  if  it  is,  the  balance  to  the  credit  of  profit  and 
loss  for  any  year  is  not  necessarily  such  profits  of  the  company 
a.s  are  properly  applicable  to  dividend,  but  that  if,  the  Court  is 
^satisfied  by  the  evidence  that  there  have  been  ascertained 
losses  and  depreciations  of  capital  assets  exceeding  the  amount 
•of  the  balances,  these  losses  must  be  made  good  before  any 
•dividend  can  be  paid.  The  first  point  depends  on  the  construc- 
tion of  the  original  articles  and  the  special  resolutions  creating 
the  preference  shares,  for  it  is  not  contended  that,  if  the  pre- 
ference shareholders  have  such  contractual  rights  as  they 
claim,  the  company  can  by  subsequent  special  resolutions 
deprive  them  of  those  rights  or  of  any  part  thereof. 

Art.  43  provides  as  follows  :  [His  Lordship  read  the  article.] 
This  article,  in  my  opinion,  provides  that  all  new  shares 

(1)  (1881)  6  App.  Gas.  315,  329. 
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FARWELL  shall  be  subject  in  all  respects  to  all  the  provisions  of  the 
articles,  except  only  that  dividends  payable  on  new  shares- 
v^v-'       may  rank  in  priority  to,  instead  of  pari  passu  with,  ordinary 
Bond      shares.    For  this  purpose  it  is  necessary  only  to  introduce- 
BafwRow    modifyinej  words  in  art.  95,  and  then  the  whole  fasciculus  of 

HAEMATITE  . 

Steel  clauses  relating  to  dividends  (95  to  101)  applies.  It  is  argued 
Company.  ^^^^  provisions  as  to  the  declaration  of  a  dividend  do  not 
apply  to  shares  on  which  a  fixed  preferential  dividend  is  pay- 
able. In  my  opinion  this  is  not  so.  The  necessity  for  the-- 
declaration  of  a  dividend  as  a  condition  precedent  to  an  action 
to  recover  is  stated  in  general  terms  in  Lindley  on  Companies, 
5th  ed.  p.  437,  and,  where  the  reserve  fund  article  applies,  it  is 
obvious  that  such  a  declaration  is  essential,  for  the  shareholder 
has  no  right  to  any  payment  until  the  corporate  body  has. 
determined  that  the  money  can  properly  be  paid  away.  It  is. 
urged  that  this  puts  the  preference  shareholders  at  the  mercy 
of  the  company,  but  the  preference  shareholders  came  in  on 
these  terms,  and  this  argument  does  not  carry  much  weight 
in  an  action  such  as  this,  where  bona  fides  is  conceded.  The 
opposite  conclusion  might  enable  the  preference  shareholders 
to  ruin  the  company,  and  would  certainly  lead  to  great  incon- 
venience in  enabling  them  to  compel  the  payment  out  of  the 
last  penny  without  carrying  forward  any  balance.  Granted 
that  it  is  a  hardship  to  go  without  dividends  for  a  time,  this 
hardship  presses  more  heavily  on  the  ordinary  shareholders 
who  have  to  wait  until  the  preference  shareholders  have 
received  all  arrears  before  they  can  get  anything.  It  was 
urged  that  art.  97  providing  for  the  reserve  fund  cannot  apply 
to  preference  shares,  because  one  of  its  objects  is  to  equalize 
dividends ;  but  I  cannot  see  that  the  mention  of  one  object 
which  is  not  applicable  is  any  reason  for  excluding  those 
objects  which  are  applicable,  and  which  are  really  for  the 
benefit  of  all  the  shareholders.  On  the  articles  as  they 
stand,  I  have  no  doubt  that  the  true  construction  is  that 
which  I  have  stated. 

But  it  is  contended  that  the  special  resolutions  have  created 
larger  rights,  and  it  was,  in  my  opinion,  competent  to  the 
company  to  alter  art.  43  by  those  resolutions.    Now,  the  8  per 
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cent,  preference  shares  were  created  by  resolutions  of  1872  in 
these  terms  :  [His  Lordship  read  the  resolutions.] 

In  my  opinion  there  is  nothing  whatever  in  this  to  alter  any 
of  the  articles  as  I  have  construed  them.  Stress  has  been  laid 
on  the  word  "interest";  but  in  my  opinion  that  word  has 
slipped  in  per  incuriam,  and  should  be  read  as  dividend,"  as 
indeed  is  done  when  this  resolution  is  referred  to  in  the  special 
resolutions  of  1876,  to  which  I  shall  have  to  refer  presently. 
Interest  is  not  an  apt  word  to  express  the  return  to  which  a 
shareholder  is  entitled  in  respect  of  shares  paid  up  in  due 
course  and  not  by  way  of  advance.  Interest  is  compensation 
for  delay  in  payment  and  is  not  accurately  applied  to  the  share 
of  profits  of  trading,  although  it  may  be  used  as  an  inaccurate 
mode  of  expressing  the  measure  of  the  share  of  those  profits. 
It  is  impossible,  in  my  opinion,  to  give  to  the  word,  used  as  it 
is  in  this  case,  so  pregnant  a  meaning  as  the  plaintiffs  desire, 
reading  it  as  equivalent  to  an  alteration  of  the  articles  and  as- 
creating  a  right  overriding  the  valuable  and  possibly  essential 
article  providing  for  reserve  funds. 

The  6  per  cent,  preference  shares  present  more  difficulty. 
They  were  created  by  resolutions  of  1876.  [His  Lordship  read 
the  resolutions.] 

The  third  resolution  is  not  very  happily  worded,  but  I  have 
come  to  the  conclusion  that  this  and  the  first  resolution  read 
together  are  merely  a  verbose  statement  of  a  bargain  that  the 
holders  of  the  6  per  cent,  shares  are  to  have  a  fixed  6  per  cent, 
cumulative  preferential  dividend,  subject  to  the  rights  of  the 
debenture-holders  and  the  8  per  cent,  preference  shareholders. 
I  think  that  the  words  "  only  after  payment,  &c.,"  in  the 
third  resolution  are  restrictive  words,  equivalent  to  subject 
to,"  and  do  not  create  new  rights  by  rescinding  the  articles 
relating  to  declaration  of  dividends,  creation  of  reserve  fund, 
and  the  like.  The  only  difficulty  that  I  have  felt  has  been 
created  by  the  latter  part  of  the  third  resolution,  beginning 
"  the  net  profits  of  any  such  year."  I  feel  the  difficulty  of 
limiting  the  generaHty  of  the  term  "net  profits  "  ;  but,  on  the 
other  hand,  it  is  only  the.  arrears  to  which  this  provision 
applies,  and  it  would  be  strange  that  the  preference  share- 
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FAEWELL  holders  should  have  to  allow  a  reserve  fund  to  be  formed  so 
far  as  their  current  year's  dividend  was  concerned,  but  should 
be  entitled  to  sweep  up  everything  in  respect  of  past  arrears. 
I  have  come  to  the  conclusion  that  the  use  of  the  words  ''net 
l^MATiTE  P^^^^^  "  sufficient  to  rescind  the  articles  to  which  I  have 

Steel     referred,  but  that  the  resolution  must  be  read  as  subject  to  the 

 "  '   provisions  of  those  articles. 

For  the  reasons  that  I  have  stated  the  plaintiffs'  case  fails. 
But  another  point  has  been  taken  by  the  defendants,  and,  as 
evidence  has  been  adduced  and  considerable  argument  has 
been  addressed  to  it,  I  feel  bound  to  state  the  conclusion  at 
which  I  have  arrived  v^ith  respect  to  it.  The  contention  is 
that,  even  if  the  plaintiffs  were  right  in  their  construction  of 
the  articles,  the  company  could  not  legally  pay  them  the 
dividends  that  they  claim,  because  there  are  no  profits  properly 
so  called  out  of  which  they  can  be  paid,  and  that  any  such 
payment,  if  made,  would  be  made  out  of  capital.  It  has  been 
proved  to  my  satisfaction  (and  indeed  the  plaintiffs'  counsel  very 
properly  admitted  that  they  could  not  dispute  that  the  result 
of  the  evidence  was)  that  the  company  has  sustained  an  actual 
ascertained  and  realized  loss  of  capital  to  an  amount  exceeding 
200,000/.,  and  has  also  lost  capital  by  estimate  and  valuation 
to  an  amount  exceeding  50,000Z.  The  various  sums  claimed 
by  the  plaintiffs  as  available  to  pay  their  dividends  amount  to 
about  240,000/.  If,  therefore,  these  ascertained  and  estimated 
losses  have  to  be  made  good  before  any  dividend  can  properly 
be  paid,  there  are  obviously  no  funds  out  of  which  to  pay 
dividends.  The  defendants  allege  and  the  plaintiffs  deny  that 
the  company  are  bound  to  make  good  these  losses  before 
paying  any  dividend.  The  question  is  one  of  very  consider- 
able difficulty  on  the  authorities,  but  the  result  of  those 
authorities  is,  in  my  opinion,  that  there  is  no  hard  and  fast 
rule  by  which  the  Court  can  determine  what  is  capital  and 
what  is  profit.  "  The  mode  and  manner  in  which  a  business 
is  carried  on,  and  what  is  usual  or  the  reverse,  may  have  a 
considerable  influence  in  determining  the  question  "  :  per  Earl 
of  Halsbury  L.C.  in  Dovey  v.  Coryx  (1)  "  It  may  be  safely  said 
(1)  [1901]  A.  C.  477,  486. 
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that  what  losses  can  be  properly  charged  to  capital,  and  what  faewell 
to  income,  is  a  matter  for  business  men  to  determine,  and  it 
is  often  a  matter  on  which  the  opinions  of  honest  and  com- 
petent men  will  differ :  see  Gregory  v.  Patchett.  (1)  There  is 
no  hard  and  fast  legal  rule  on  the  subject "  :  per  Lindley  M.E. 
in  In  re  National  Bank  of  Wales.  (2) 

It  is,  however,  necessary  to  bear  in  mind  that  the  two 
propositions — (1.)  that  dividends  must  not  be  paid  out  of 
capital,  and  (2.)  that  dividends  may  only  be  paid  out  of  profits 
— are  not  identical,  but  diverse.  The  first  is  the  requirement 
of  the  statutes,  and  cannot  be  dispensed  with ;  the  latter  is 
in  Table  A  or  the  articles  of  the  particular  company,  and  is 
one  of  the  regulations  of  this  company  which  has  to  be  con- 
strued. A  company  which  has  a  balance  to  the  credit  of  its 
profit  and  loss  account  is  not  bound  at  once  to  apply  that  sum 
in  making  good  an  estimated  deficiency  in  value  of  its  capital 
assets.  It  may  carry  it  to  a  suspense  account  or  to  reserve, 
and  if  the  assets  subsequently  increase  in  value  the  amount 
neither  has  been  nor  will  be  part  of  the  capital.  If,  therefore, 
a  part  of  that  balance  is  used  in  paying  a  dividend,  that 
dividend  is  not  paid  out  of  capital,  because  the  sum  has  never 
become  capital,  although  it  still  remains  a  question  whether 
it  has  been  paid  out  of  profits  or  not.  It  has  been  pointed  out 
by  Lindley  L.J.  in  Lee  v.  Neucliatel  Asphalte  Co.  (3)  that 
there  is  nothing  in  the  statutes  requiring  a  company  to  keep 
up  the  value  of  its  capital  assets  to  the  level  of  its  nominal 
capital.  The  requirement  is  merely  negative,  that  dividends 
shall  not  be  paid  out  of  capital,  and  the  balance  to  the  credit 
of  profit  and  loss  account  does  not  automatically  become  part 
of  the  capital  assets  because  the  value  of  the  actual  capital 
assets  has  depreciated  to  an  amount  equal  to  or  exceeding  that 
balance. 

The  real  question  for  determination,  therefore,  is  whether 
there  are  profits  available  for  distribution,  and  this  is  to 
be  answered  according  to  the  circumstances  of  each  parti- 
cular case,  the  nature  of  the  company,  and  the  evidence  of 

(1)  (1864)  33  Beav.  595.  (2)  [1899]  2  Ch.  629,  670. 

(3)  41  Ch.  D.  1,  22. 
Vol  I.  1902.  2  (7  1 
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competent  witnesses.  There  is  no  single  definition  of  the  word 
profits"  which  will  fit  all  cases.  Take,  for  instance,  Pro- 
fessor Marshall's  definition  ("  Principles  of  Economics,"  vol.  i. 
p.  142)  :  "When  a  man  is  engaged  in  business,  his  profits 
for  the  year  are  the  excess  of  his  receipts  from  his  business 
during  the  year  over  his  outlay  for  his  business  ;  the  difference 
between  the  value  of  his  stock  and  plant  at  the  end  and  at  the 
beginning  of  the  year  being  taken  as  part  of  his  receipts  or  as 
part  of  his  outlay,  according  as  there  has  been  an  increase  or 
decrease  of  value."  I  am  precluded  from  adopting  this  in  its 
entirety  by  authorities  which  are  binding  on  me,  because  in 
the  definition  "  stock  and  plant  "  obviously  include  both  fixed 
and  circulating  capital,  as  defined  at  p.  134  of  the  same 
treatise  (1)  :  see,  for  instance,  the  judgment  of  Lindley  L.J.  in 
Verner  v.  General  and  Commercial  Investment  Trust  (2),  where 
he  says :  Perhaps  the  shortest  way  of  expressing  the  dis- 
tinction which  I  am  endeavouring  to  explain  is  to  say  that 
fixed  capital  may  be  sunk  and  lost,  and  yet  that  the  excess 
of  current  receipts  over  current  payments  may  be  divided, 
but  that  floating  or  circulating  capital  must  be  kept  up."  I 
do  not  understand  his  Lordship  to  be  laying  down  a  general 
and  universal  rule  that  in  every  company  fixed  capital  may  be 
sunk  and  lost,  but  that  there  are  companies  in  which  that 
may  be  the  case.  All  the  authorities,  however,  agree,  I  think, 
that  circulating  capital  must  be  kept  up. 

Now,  in  the  present  case  the  200,000Z.  realized  loss  arises  by 
the  surrender  of  the  leases  of  certain  mines,  by  the  pulling 
down  of  certain  furnaces,  and  on  the  sale  of  certain  cottages. 
The  company  is  a  smelting  company  on  a  very  large  scale,  and 
for  the  convenience  of  its  works  and  by  way  of  economy  they 
acquired  the  leases  of  the  surrendered  mines  in  order  to  supply 
themselves  with  their  own  ore  instead  of  buying  it  as  required. 
The  ore  was  used  exclusively  for  the  purposes  of  the  company's 


(1)  "Whether  we  use  the  term 
capital  in  its  broader  or  its  narrower 
sense,  we  may  follow  Mill  in  distin- 
guishing CIRCULATING  CAPITAL  '  which 

fulfils  the  whole  of  its  office  in  the 
production  in  which  it  is  engaged,  by  a 


single  use'  from  fixed  capital,  'which 
exists  in  a  durable  shape  and  the 
return  to  which  is  spread  over  a 
period  of  corresponding  duration.' " 
(2)  [1894]  2  Ch.  239,  266. 


a  Ch. 


CHANCEEY  DIVISION. 


367 


The  mines  were  drowned  out  and  the  cost  of  pumping  FARWELL 
out  was  prohibitive.     The  company,  therefore,  sur- 
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them 

rendered  the  leases,  pulled  down  the  blast  furnaces,  and  sold 
the  cottages  connected  therewith.  Now,  the  evidence  before 
me  is  all  on  one  side.  The  plaintiffs  called  none,  and  Sir 
David  Dale  and  the  defendants'  other  witnesses  all  agree  that 
dn  a  company  of  this  nature  these  items  ought  to  come  into 
the  account  before  any  profit  can  be  said  to  be  earned,  and  my 
own  opinion  coincides  with  theirs,  inasmuch  as  I  think  that 
fthe  money  invested  in  those  items  is  properly  regarded  in  this 
'Company  as  circulating  capital.  Suppose  the  company  had 
bought  enormous  stocks  of  ore  sufficient  to  last  for  ten  years, 
it  could  hardly  be  said  that  the  true  value  of  so  much  of  this 
as  remained  from  time  to  time  ought  not  to  be  brought  into 
the  balance-sheet,  and  I  can  see  no  difference  in  principle  for  the 
purpose  of  the  account  between  ore  in  situ  and  ore  so  bought 
in  advance.  The  blast  furnaces  and  cottages  are  mere  acces- 
sories to  the  ore,  and  resemble  a  building  for  housing  the  stores 
bought  in  advance  already  mentioned. 

There  is  more  difficulty  about  the  remaining  50,000L  I 
think  that  the  onus  is  on  the  plaintiffs  to  shew  that  it  is  fixed 
capital,  and  that  in  a  company  of  this  nature  such  fixed  capital 
may  be  sunk  or  lost.  They  have  not  done  this,  and  the 
evidence,  so  far  as  it  goes,  is  the  other  way.  But  this  is  not 
an  actual  loss,  but  depreciation  by  estimate,  and  the  plaintiffs 
really  relied  on  Lee  v.  Neuchatel  AspJialte  Co.  (1)  as  an 
authority  for  this  proposition  as  a  universal  negative,  namely, 
''that  no  company  owning  wasting  property  need  ever  create 
a  depreciation  fund."  In  my  opinion,  that  is  not  the  true 
result  of  the  decision.  It  must  be  remembered  that  in  that 
case  there  had  been  no  loss  of  assets.  The  company's  assets 
were  larger  than  at  its  formation  (2),  and  the  Court  decided 
nothing  more  than  the  particular  proposition  that  some  com- 
panies with  wasting  assets  need  have  no  depreciation  fund. 
Por  instance,  I  cannot  think  that  it  would  be  right  for  the 
defendant  company  to  purchase  out  of  capital  the  last  two  or 
three  years  of  a  valuable  patent,  and  distribute  the  whole  of 

(1)  41  Ch.  D.  1.  (2)  41  Ch.  D.  15. 
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FAEWELL  the  receipts  in  respect  thereof  as  profits  without  replacing  the 
capital  expended  in  the  purchase.  It  is  for  the  Court  to 
determine  in  each  case  on  evidence  whether  the  particular 
company  ought,  or  ought  not,  to  have  such  a  fund. 

There  is  no  doubt  as  to  the  opinion  of  the  witnesses  in  thi& 
case,  and,  further,  the  opinion  of  the  directors  cannot  be 
altogether  disregarded.  The  Courts  have,  no  doubt,  in  many 
cases,  overruled  directors  who  proposed  to  pay  dividends,  but 
I  am  not  aware  of  any  case  in  which  the  Court  has  compelled* 
them  to  pay  when  they  have  expressed  their  opinion  that  the 
state  of  the  accounts  did  not  admit  of  any  such  payment.  Id. 
a  matter  depending  on  evidence  and  expert  opinion,  it  would 
be  a  very  strong  measure  for  the  Court  to  override  the  directors 
in  such  a  manner.  I  have  made  no  distinction  between  the 
realized  loss  and  the  estimated  loss,  because  the  witnesses 
declined  to  recognise  any  such  distinction,  and  also  because 
the  decided  cases  deal  only  with  the  distinction  between* 
floating  and  fixed  capital,  and  do  not  distinguish  between? 
realized  and  estimated  loss,  and  it  would  serve  no  useful 
purpose  for  me  to  express  any  opinion  on  the  subject.  The 
result  is  that  the  action  fails,  and  must  be  dismissed  with  costs ^ 


Solicitors :  Frederick  Walker  d  Fettitt ;  Currey,  Holland  dt 
Carrey, 
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Mailway  Company — Tolls — Equality — Undue  Preference — IJltra  Vires — Share-    Oct.  26,  2d. 
holder — Action  hy  Shareholder  against  Railway  Company  and  Preferred 
Customer — Railways  Clauses  Act,  1845  (8  &  9  Vict,  c.  20),  s.  90 — Railway 
and  Canal  Traffic  Act,  1854  (17  (fe  18  Vict,  c,  31),  s.  2. 

If  a  railway  company  carries  goods  for  a  customer  at  a  lower  rate  than 
that  charged  to  other  customers,  it  may  be  an  undue  preference  and  give 
to  other  customers  a  right  to  complain  before  the  Railway  and  Canal 
Commissioners,  but  it  is  not  an  act  ultra  vires  the  company,  and  it  gives 
no  right  to  a  shareholder  of  the  company  to  bring  an  action  against  the 
company  and  the  preferred  customer  for  an  account  and  an  order  that  the 
preferred  customer  should  make  good  the  deficiency,  or  for  an  injunction 
to  restrain  further  preferences. 

Point  of  Law. 

The  plaintiff  was  a  shareholder  in  the  Midland  Eailway 
Company,  and  he  brought  this  action,  suing  on  behalf  of  him- 
self and  all  other  the  shareholders  of  the  company,  against  the 
•company  and  Henry  Wiggin  &  Co.,  Limited.  By  his  state- 
ment of  claim  he  alleged  that  the  Midland  Eailway  Company 
were,  as  a  railway  company,  forbidden  by  law  to  give  any 
undue  preference  in  favour  of  or  to  prejudice  any  firm  in  regard 
to  carriage  of  goods,  and  were  required  to  charge  tolls  equally 
as  regards  all  persons,  and  that  any  such  preference,  favour, 
inequality,  or  advantage  was  ultra  vires  the  said  Midland  Eail- 
way Company ;  that  the  railway  company  by  their  fixed  scale 
of  rates  charged  more  for  goods  described  as  nickel  than  for 
those  described  as  metal ;  that  the  defendants  H.  Wiggin  &  Co. 
had  been  in  the  habit  of  sending  by  the  Midland  Eailway  large 
consignments  of  goods  which  ought  to  have  been  described  as 
nickel  but  were  described  as  metal ;  that  the  difference 
between  the  tolls  they  had  paid  and  those  which  they  ought  to 
have  paid  had  amounted  for  several  years  to  lOOOZ.  a  year,  and 
that  the  profits  of  the  shareholders  of  the  railway  had  been 
diminished  by  that  amount ;  that  upon  such  erroneous  declara- 
tions being  notified  from  the  Eailway  Clearing  House  the 
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BUCKLEY  railway  company  took  no  steps  to  enforce  payment  of  the- 
proper  rate  of  charge,  but  permitted  Henry  "Wiggin  &  Co.  to 
continue  to  send  goods  by  such  incorrect  descriptions,  thus- 
giving  them  an  undue  preference  ;  that  any  agreement  for  thai?, 
purpose  was  ultra  vires  the  Midland  Eailway  Company ;  and 
that  by  reason  of  such  preference  other  consignors  were  entitled^ 
to  claim  reductions  of  the  charges  to  them,  and  the  company 
and  its  shareholders  are  deprived  of  their  legitimate  profits. 

The  plaintiff  further  alleged  that  Henry  Wiggin  &  Co.  wer& 
liable  to  account  to  the  railway  company  for  the  proper  charges^ 
for  all  consignments  in  respect  of  which  false  declarations  had 
been  made ;  and  he  claimed  an  account  of  all  transactions- 
between  the  defendant  companies,  an  inquiry  as  to  incorrect 
declarations  made  by  Henry  Wiggin  &  Co.,  and  the  amounts 
by  which  the  payments  for  the  goods  so  declared  had  becB' 
deficient ;  that  Henry  Wiggin  &  Co.  might  be  ordered  to  pay 
to  the  railway  company  the  amounts  which  should  appear  due^ 
on  taking  the  account  and  inquiry ;  and  an  injunction  to 
restrain  the  continuance  of  such  transactions  as  aforesaid. 

Both  the  defendants  delivered  statements  of  defence  on  the 
merits,  and  also  submitted  that  the  statement  of  claim  did 
not  disclose  any  cause  of  action  against  them.  Orders  were 
accordingly  made  under  Kules  of  Supreme  Court,  Order  xxv., 
r.  2,  that  the  points  of  law  thus  raised  should  be  set  down  for 
hearing  and  disposed  of  before  the  trial,  and  the  questions  now 
came  on  together  for  argument. 


B.  J.  Barher,  for  H.  Wiggin  &  Co.  Even  if  the  plaintiff 
can  take  proceedings  against  the  Midland  Eailway  Company, 
he  has  no  cause  of  action  against  H.  Wiggin  &  Co.  His 
allegations  of  ultra  vires  and  undue  preference  on  the  part  of 
the  railway  company  are  inconsistent  with  his  attempt  to  make 
us  liable.  If  anything  ultra  vires  has  been  done,  it  has  con- 
sisted in  charging  other  customers  too  much,  not  in  charging, 
us  too  little.  If  we  are  bound  on  an  implied  contract  to  pay 
the  larger  tolls,  that  would  give  the  railway  company  a  claim 
against  us ;  but  it  would  not  give  the  plaintiff  any  right  of 
action,  nor  would  it  be  a  fraudulent  preference  as  against 
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another  customer.    In  fact,  there  has  been  nothing  ultra  vires  ;  Buckley 

there  is  no  imphed  contract ;  the  contract  with  us  is  vaHd, 

but  other  customers  may  have  claims  against  the  railway 

Anderson 

company. 

Even  if  it  is  an  undue  preference  we  ought  not  to  be  made  Midland 

^  ^  liAILWAY. 

defendants.  The  plaintiff  reHes  apparently  upon  s.  90  of  the  — • 
Eailways  Clauses  Act,  1845,  and  s.  2  of  the  Eailway  and  Canal 
Traffic  Act,  1854,  which  he  says  provide  for  equahty  of  tolls. 
That  under  those  sections  the  illegahty  consists,  not  in  charging 
one  customer  less,  but  in  charging  others  more,  is  clear  from 
the  cases  in  which  traders  who  have  paid  more  than  others 
have  been  held  entitled  to  recover  the  difference.  There  is 
nothing  in  those  sections  to  shew  that  an  undue  preference  is 
ultra  vires. 

Sect.  90  applies  only  to  carriage  between  the  same  terminals, 
and  there  is  nothing  in  the  statement  of  claim  to  shew  that  it 
touches  this  case  :  Great  Western  By.  Co.  v.  Sutton  (1) ;  Ever- 
shed  V.  London  and  North  Western  By.  Co.  (2) ;  Denahy  Mam 
Colliery  Co.  v.  Manchester^  Sheffield  and  Lincolnshire  By. 
Co.  (3)  Sect.  2  of  the  Act  of  1854,  which  forbids  undue  pre- 
ference, refers,  not  to  tolls,  but  to  facilities  for  carriage  ;  and  by 
s.  8,  any  person  complaining  may  apply  to  the  Superior  Courts. 
By  s.  6  of  the  Eegulation  of  Eailways  Act,  1873,  this  jurisdic- 
tion was  transferred  to  the  Eailway  Commissioners.  By  s.  8 
of  the  Eailway  and  Canal  Traffic  Act  of  1888,  all  the  jurisdic- 
tion of  the  Eailway  Commissioners  is  transferred  to  the  Eail- 
way and  Canal  Commissioners,  including  tolls  (s.  10) ;  and 
they  can  award  damages  (s.  12).  The  railway  company 
cannot  sue  us  for  undue  preference ;  therefore  the  plaintiff 
cannot  do  so ;  and  if  he  can  take  any  proceedings  it  can  only 
be  by  way  of  complaint  to  the  Eailway  and  Canal  Com- 
missioners :  Denahy  Main  Colliery  Co.  v.  Manchester,  Sheffield 
and  Lincolnshire  By.  Co.  (4) 

The  statement  of  claim  does  not  allege  that  there  was  no 
difference  in  circumstances  between  the  carriage  of  our  goods 
and  those  of  other  customers,  and  there  may  be  inequality  of 

(1)  (1869)  L.  R.  4  H.  L.  226.  (3)  (1885)  11  App.  Cas.  97. 

(2)  (1877)  2  Q.  B.  D.  254.  (4)  11  App.  Cas.  97,  112. 
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London  and  North  Western  By.  Co.  (2) 

The  only  remaining  point  is  the  allegation  in  the  statement 
of  claim  that  we  have  declared  our  goods  by  a  wrong  descrip- 
tion, that  the  railway  company  can  recover  the  deficiency  in 
the  tolls  from  us,  and  that  the  plaintiff  can  insist  on  the  railway 
company  enforcing  that  claim.  But  if  there  is  no  question  of 
ultra  vires,  the  only  cause  of  action  against  us  by  the  railway 
company  would  be  for  deceit,  and  the  directors  are  the  only 
persons  who  can  decide  whether  the  action  ought  to  be  brought. 
It  is  not  suggested  that  the  plaintiff  represents  the  majority  of 
the  shareholders  ;  so  he  cannot  sue  except  to  restrain  the  com- 
pany from  acting  ultra  vires  :  Buckley  on  the  Companies  Acts, 
7th  ed.  p.  522. 

Ingpen,  K.C.y  and  Sargant,  for  the  Midland  Eailway  Com- 
pany. The  question  whether  we  ought  to  bring  an  action 
against  H.  Wiggin  &  Co.  is  one  for  the  governing  body  of  our 
company  to  decide.  The  plaintiff  cannot  bring  this  action 
until  he  has  exhausted  all  reasonable  means  of  obtaining  a 
remedy  through  the  company,  and  this  he  does  not  allege  that 
he  had  done :  Morris  v.  Morris.  (3)  The  railway  company  as 
common  carriers  have  the  right  within  certain  limits  to  make 
different  charges.  A  contract  at  a  lower  rate  is  good  unless 
another  customer  in  similar  circumstances  is  charged  more : 
in  which  case  he  can  recover  the  difference  from  us,  but  there 
is  nothing  ultra  vires. 

[They  adopted  the  arguments  of  H.  Wiggin  &  Co.] 
Gatey  and  A.  Compston^  for  the  plaintiff.  We  admit  that 
the  plaintiff's  right  of  action  against  H.  Wiggin  &  Co.  depends 
upon  whether  what  the  railway  company  have  done  was  ultra 
vires,  and  that  is  the  only  question  for  consideration  now.  He 
can  sue  them  in  contract  for  money  owed  to  the  company,  and 
also  in  tort  in  an  action  for  deceit.  He  is  entitled  to  bring  an 
action  to  restrain  the  railway  company  from  acting  ultra  vires 
by  carrying  goods  contrary  to  the  terms  of  the  statutes,  and  he 

(1)  [1892]  2  Q.  B.  229.  (2)  (1877)  4  Ry.  &  Can.  Cas.  393. 

(3)  W.  N.  (1877)  6. 
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'The  railway  company  can  vary  its  rates  from  time  to  time,  but 
•equahty  must  be  maintained.  Sect.  90  of  the  Act  of  1845, 
which  gives  this  power,  shews  that  it  is  illegal  and  ultra  vires  ^If^^^ 

to  do  it  in  any  other  way.    A  variation  in  favour  of  one  person   

ie  a  breach  of  the  section  and  ultra  vires :  Ashbury  Bailway 
Carriage  and  Iron  Co.  v.  Biche.  (1)  A  shareholder  may  bring 
^n  action  against  his  company  in  respect  of  an  act  which  is 
ultra  vires :  Simpson  v.  Westminster  Palace  Hotel  Co,  (2)  It 
is  ultra  vires  the  company  to  do  anything  which  a  statute 
forbids  them  to  do,  and  s.  90  forbids  them  to  do  what  they 
have  done.  The  contract  to  carry  goods  for  less  than  those 
of  other  customers  is  void  altogether,  although,  so  far  as  the 
railway  company  have  actually  carried  goods  for  H.  Wiggin 
&  Co.,  they  can  claim  payment  from  them. 

[Buckley  J.  I  agree  that  if  the  railway  company  and 
H.  Wiggin  &  Co.  are  joining  in  an  ultra  vires  act  you  can  ask 
for  an  injunction  to  restrain  the  railway  company  from  doing 
£0,  and  you  can  add  H.  Wiggin  &  Co.  as  defendants ;  but  you 
must  shew  ultra  vires.] 

The  fact  that  other  customers  acquire  rights  against  the 
<jompany  does  not  make  the  act  done  less  ultra  vires ;  but  it 
^oes  give  the  plaintiff  an  additional  cause  of  action.  If  a  rail- 
way company  directed  its  servant  to  commit  an  assault,  that 
would  be  illegal  and  ultra  vires,  but  the  person  assaulted  would 
have  a  cause  of  action.  Sect.  2  of  the  Act  of  1854  is  to  the 
;same  effect.  It  is  said  that  the  jurisdiction  under  that  Act 
has  been  transferred  to  the  Kailway  and  Canal  Commissioners, 
and  it  may  be  that  the  customers  could  not  sue  in  this  Court ; 
but  the  plaintiff  is  not  a  customer  complaining  and  asking  for 
damages  within  the  Acts.  Sect.  30  of  the  Act  of  1888  shews 
that  shareholders  are  not  referred  to  in  the  Act :  Lancashire 
and  Yorkshire  By.  Co.  v.  Greenwood  d  Sons.  (3)  This  Court 
has  power  under  its  ordinary  jurisdiction  to  protect  a  share- 
holder from  having  his  property  applied  to  wrongful  purposes. 

(1)  (1875)  L.  R.  7  H.  L.  653.  (2)  (18G0)  8  H.  L.  C.  712. 

(3)  (1888)  21  Q.  B.  D.  215,  217. 
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Buckley  J.  For  the  purpose  of  to-day,  and  for  that  pur- 
pose only,  I  have  to  assume  that  all  the  allegations  in  the 
statement  of  claim  are  true,  and,  assuming  that  they  are  all 
true,  I  have  to  see  whether  there  is  any  cause  of  action- 
disclosed. 

The  plaintiff  is  a  shareholder  in  the  Midland  Kailway 
Company,  who  professes  to  sue  on  behalf  of  himself  and  all 
other  shareholders.  He  joins  the  company  as  a  defendant^ 
and  he  joins  certain  customers  of  the  company,  Henry  Wiggin 
&  Co.,  Limited,  as  co-defendants.  The  case  which  he  alleges, 
quite  shortly  stated,  is  this :  That  the  Midland  Eailway 
Company  have  tolls  for  the  carriage  of  goods,  including  a  toll 
for  the  carriage  of  goods  falling  under  the  head  of  nickel,  and 
another  toll  for  goods  falling  under  the  head  of  metal.  The 
toll  for  nickel  is  higher  than  the  toll  for  metal.  It  is  alleged 
that  Henry  Wiggin  &  Co.  consigned  nickel  for  carriage  by  the 
Midland  Kailway  Company  and  have  declared  their  goods  a& 
being  metal,  and  that  they  paid  the  lower  charge — that  for 
metal.  Paragraph  9  is  this :  Upon  such  erroneous  declara- 
tions being  notified  from  the  Eailway  Clearing  House  to  the- 
said  Midland  Eailway  Company  in  respect  of  the  defendants- 
Henry  Wiggin  &  Co.,  Limited,  the  said  Midland  Eailway  have 
taken  no  steps  to  enforce  payment  of  the  proper  rate  of  charge, 
but  have  permitted  the  defendants  Henry  "Wiggin  &  Co.,. 
Limited,  to  continue  to  send  goods  by  such  incorrect  descrip- 
tions as  aforesaid,  and  to  pay  the  lower  rate  of  charge  a& 
aforesaid,  thus  giving  an  undue  and  unreasonable  preference 
and  advantage  in  favour  of  the  defendants  Henry  Wiggin  &  Co., 
Limited.  The  said  Midland  Eailway  Company's  secretary  has 
alleged  that  this  course  was  taken  under  some  special  authority 
or  arrangement,  of  the  particulars  of  which  the  plaintiff  has  na 
knowledge.  If  such  authority  or  agreement  exists,  it  is  ultra- 
vires  the  Midland  Eailway  Company."  Pausing  there,  the 
plaintiff  says  that  Henry  Wiggin  &  Co.  sent  goods  the  proper 
charge  for  which  was  a  certain  sum,  declared  them  to  be 
in  a  different  class,  the  charge  for  which  was  lower,  and 
that  the  Midland  Eailway  Company  have  taken  no  steps  ta 
enforce  the  payment  of  the  higher  charge.    That  is  a  plain 
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statement  of  a  right  of  action  alleged  to  reside  in  the  Midland  BUCKLEY 
Eailway  Company,  which  of  course,  on  principles  well  settled, 
must  be  asserted  by  the  corporation,  and  not  by  an  individual 
corporator,  and  it  is  in  respect  of  that  that  a  single  corporator 
is  professing  to  sue.  Prima  facie  that  is  wrong.  Then  he 
says  that  after  being  informed  of  what  had  taken  place  the 
railway  company  permitted  the  defendants  Henry  Wiggin  &  Co. 
to  continue  to  send  goods  and  to  pay  the  lower  rate  of  charge. 
That]  is  an  allegation  that  the  Midland  Eailway  Company, 
knowing  that  Henry  Wiggin  &  Co.  ought  to  pay  the  higher 
rate,  allowed  them  to  consign  at  the  lower  rate,  and  it  says 
that  that  was  an  undue  and  unreasonable  preference.  As 
regards  the  latter  half  of  the  clause,  paragraph  10  goes  on 
thus  :  "By  reason  of  such  preference  other  consignors  are 
entitled  to  claim  reductions  of  the  charges  to  them,  and  the 
company  and  its  shareholders  are  deprived  of  their  legitimate 
profits."  The  allegation  here,  therefore,  is  that,  because 
the  railway  company  have  made  to  a  particular  customer  a 
lower  charge  the  result  is  that  other  consignors  situate  in 
like  case  are  entitled  to  claim  a  reduction.  It  seems  to  me  it 
is  impossible  to  contend  in  that  state  of  things  that  the  act, 
which  is  said  to  give  rise  to  rights  in  other  people,  can  be  an 
act  which  does  not  bind  the  corporation  at  all,  and  that,  of 
course,  is  what  is  meant  by  ultra  vires.  According  to  the 
pleader's  own  statement  it  is  not  ultra  vires,  because  his 
allegation  is  that  by  reason  of  the  company  having  done  the 
thing — inferring,  therefore,  that  they  could  do  and  did  do  it,  or 
in  other  words  that  it  is  not  ultra  vires — other  people  have 
acquired  rights.  It  seems  to  me  that  there  he  has  pleaded 
himself  out  of  Court.  Then  paragraph  12  goes  on  thus : 
"  The  defendants  Henry  Wiggin  &  Co.,  Limited,  are  Hable  to 
account  to  the  said  Midland  Eailway  Company  for  and  to 
make  good  to  them  the  proper  charges  for  all  consignments- 
in  respect  of  which  such  false  declarations  as  aforesaid  have 
been  made."  That  must  mean  either  one  of  two  things. 
Either  that  when  Henry  Wiggin  &  Co.  consigned  nickel  by 
a  false  description  they  entered  into  an  implied  contract  with 
the  Midland  Eailway  Company  that  they  would  pay  the 
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BUCKLEY  charges  for  nickel,  and  when  the  company  found  out  the  truth, 
that  it  was  nickel  and  not  metal,  that  Henry  Wiggin  &  Co. 
became  liable  to  pay  the  larger  sum — which  would  be  an  action 
on  an  implied  contract ;  or  that  the  Midland  Eailway  Company 
was  deceived  by  being  induced  to  carry  certain  goods  at  a  lower 
charge  when  in  fact  the  goods  were  of  a  higher  class,  and  they 
were  entitled  to  a  higher  rate,  and  that  they  were  entitled  to 
damages  for  the  deceit.    In  either  of  those  two  cases  the  right 
of  action  is  the  right  of  action  of  the  corporation,  and  cannot 
be  asserted  by  an  individual  corporator.    It  was  very  fairly 
admitted  by  Mr.  Gatey,  who  appears  in  support  of  the  pleading, 
that  he  cannot  sustain  the  action  at  all  except  upon  the  ground 
of  ultra  vires.    He  does  not  dispute,  and  could  not  dispute, 
that  an  individual  corporator  cannot,  on  the  allegations  of 
this  statement  of  claim,  maintain  a  cause  of  action  of  the 
corporation  only,  and  his  case  depends  upon  ultra  vires.  He 
says  this,  and  truly,  that  under  s.  90  of  the  Eailways  Clauses 
Act  of  1845  and  under  s.  2  of  the  Act  of  1854  and  some 
later  enactments,  railway  companies  are  compellable  to  treat 
their  customers  upon  terms  of  equality.    As  regards  s.  90  of 
the  Act  of  1845,  it  has  been  held  that  it  applies  only  to  con- 
signors whose  goods  are  carried  from  and  to  the  same  terminals 
over  the  same  line  of  rails ;  s.  2  of  the  Act  of  1854  is  wider, 
and  under  that  section  equality  is  to  be  given  as  between 
customers  of  the  railway  company  over  different  parts  of  the 
railway.     Any  breach  of  those  provisions  is  what  is  known 
as  an  undue  preference ;  and  if  there  be  a  breach  of  those 
provisions,  then  the  scheme  of  the  Acts  is  that  persons  who 
are  affected  by  them  are  entitled  to  go,  not  to  this  Court, 
because  this  Court  has  no  jurisdiction  in  the  matter,  but 
to  the  Eailway  and  .Canal  Commissioners,  to  lay  the  facts 
before  them,  and  ■  to  insist  that  the  provisions  of  the  Acts 
of  Parliament  shall  be  complied  with  which  provide  for 
equal  treatment  of  all  customers.    The  plaintiff's  case  here  is 
that  there  has  been  a  breach  of  those  provisions.  Suppose 
there  has,  what  is  there  that  enables  a  shareholder  in  the 
company  which  has  committed  a  breach  to  come  and  ask  for 
relief  against  his  company  and  the  customers  of  his  company 
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upon  the  footing  that  it  is  ultra  BUCKLEY 
It  appears  to  me  that  there  is  no  ground  for  that  at 


based  upon  that  breach 
vires  ? 

all.  The  breach,  if  there  be  a  breach,  of  the  Act  of  Parliament 
is  not  one  which  gives  rise  to  any  rights  as  between  the 
corporator  and  the  corporation,  but  one  which  gives  rise  to 
rights  as  between  the  corporation  and  other  customers  of  the 
corporation.  There  is  nothing  ultra  vires  in  the  act  which  is 
done  by  the  corporation  towards  the  particular  customer  of 
which  the  corporator  can  complain ;  it  is  an  act  of  which  other 
customers  of  the  corporation  may  complain  by  proceedings 
taken  by  them  before  a  tribunal  different  to  this,  and  which 
will  give  rise  to  other  remedies  altogether  different  from  those- 
sought  here. 

This  is  not  an  action  which  can  be  brought  by  the  plaintiff 
suing  on  behalf  of  himself  and  all  other  shareholders,  except 
under  circumstances  which  do  not  exist  and  are  not  alleged 
to  exist  here.  There  is,  therefore,  no  cause  of  action  shewn  on* 
the  statement  of  claim.  I  hold  that  the  points  of  law  are 
well  founded. 


1901 
Andersoj? 

V. 

Midland 
Railwa!?, 


Solicitors:  Sha7'pe,  Parker  d-  Co.,  for  MathetvSy  Ja7nes](£- 
Crossket/f  Birmingham;  Beale  <&  Co.;  Hamlin,  Grammer  &- 
Hamlin  J  for  Clifford  Bunn,  Leeds, 

H.  C.  Rr 
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BUCKLEY  TEENCHAKD. 

j^J^  TEENCHAED  v.  TEENCHAED. 

JVToT^a  [1901    T.  926.] 

1902        Settled  Land — Tenant  for  Life — Forfeiture  Clause — Non-residence — Validity/ 
Jan.  21.  of  Condition — Compromise — Sale  of  Tenant  for  Lifers  Interests — Invest- 

ment— Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  s.  50,  suh-s.  1 ;  s.  51, 
sub-s.  1. 

The  testator  gave  his  wife  the  use  of  his  residence,  Woodville,  so  long 
as  she  should  desire  to  make  it  her  permanent  place  of  residence  and 
should  remain  his  widow,  and  directed  that  his  estate  should  pay  all  rates, 
taxes,  and  outgoings  in  respect  of  the  house  and  keep  it  in  repair.  He 
left  his  residuary  real  and  personal  estate  upon  trust  for  sale  and  con- 
version, and  then  for  his  children  and  their  issue ;  the  income  of  the 
shares  of  daughters  to  be  paid  to  them  during  coverture  without  anticipa- 
tion, and  the  capital  of  those  shares  to  be  divided  after  the  daughters' 
deaths  amongst  their  children.  He  directed  his  trustees  to  postpone  the 
sale  of  Woodville,  and  to  develop  it  as  they  thought  fit.  Byrne  J.  decided 
that  the  widow  had  the  powers  of  a  tenant  for  life  under  the  Settled 
Land  Act,  1882,  and  would  not  forfeit  the  benefits  given  by  the  will  if 
she  sold  or  leased  the  property.  It  was  now  proposed  that  she  and  the 
trustees  should  enter  into  a  compromise  whereby  she  should  release  to 
them  her  claims  in  respect  of  Woodville  in  consideration  of  an  annual 
payment  of  275Z.  during  widowhood — a  sum  less  than  the  estimated  value 
of  her  interests  under  the  will : — 

Held,  that,  under  s.  51,  sub-s.  1,  of  the  Settled  Land  Act,  1882,  the 
condition  as  to  residence  was  void  only  so  far  as  it  tended  to  prevent  the 
exercise  of  the  powers  of  the  tenant  for  life ;  that  there  was  nothing  to 
prevent  the  widow  from  releasing  her  beneficial  interests  in  the  manner 
proposed ;  that  if  she  did  so  she  would  forfeit  those  interests  by  ceasing 
to  reside,  but  would  receive  the  value  of  them  in  the  shape  of  the  annuity 
of  275Z. ;  that  no  question  of  improper  investment  arose,  as  the  real  result 
of  the  transaction  would  be  to  relieve  the  testator's  estate  from  part  of 
the  payments  to  which  it  was  subject ;  and  that  the  compromise  was  for 
the  benefit  of  all  parties,  was  within  the  power  of  the  trustees,  and  ought 
to  be  sanctioned. 

In  re  Eaynes,  (1887)  37  Ch.  D.  306,  followed. 

E.  P.  Teenchaed  by  clause  3  of  his  will  gave  to  his  wife 
^'  the  use  of  my  residence  Woodville  aforesaid  so  long  as  she 
shall  desire  to  make  it  her  permanent  place  of  residence  and 
shall  remain  my  widow,  my  estate  to  pay  all  rates,  taxes,  and 
outgoings  in  respect  thereof,  and  to  keep  the  house  and  grounds 


1  Ch. 


CHANCEKY  DIVISION. 


379 


in  tenantable  repair."  By  clause  4  he  gave  her  while  she  BUCKLEY 
should  reside  in  the  house  the  use  and  enjoyment  of  all  the 
effects  therein  free  of  liability  for  wear  and  tear,  and  upon  her 
-ceasing  to  reside  he  gave  to  her,  to  the  extent  of  300Z.  in  value,  ^^^Yn^^^^^' 
such  of  the  said  effects  as  she  should  select.  The  testator  Trenchard 
devised  and  bequeathed  all  his  real  and  personal  estate  not  trenchard. 
thereby  otherwise  disposed  of  to  his  trustees  upon  trust  to  call 
in  and  convert  the  same  and  pay  debts  and  legacies,  and  to 
rstand  possessed  of  his  said  residuary  trust  moneys  and  the 
income  thereof  upon  trust  equally  for  his  children  living  at 
his  death  and  the  issue  of  any  child  who  should  have  pre- 
deceased him,  who  being  males  should  attain  twenty-one,  or 
heing  females  should  attain  that  age  or  marry ;  and  he  declared 
that  the  interest  of  any  daughter  who  should  survive  him 
should  be  held  upon  trust  to  pay  to  her  during  her  life,  without 
anticipation  during  any  coverture,  the  income  arising  from  her 
share,  and  after  her  death  to  divide  the  capital  equally  among 
her  children.  He  also  directed  his  trustees  to  postpone  the 
■sale  of  his  Honor  Oak  estate  (which  included  Woodville  House) 
until  after  the  death  or  marriage  again  of  his  wife,  and  he 
-empowered  them  from  time  to  time  as  they  should  think  fit  to 
■develop  the  same  estate,  and  for  that  purpose  to  use  such  part 
of  his  estate  as  they  might  deem  advisable  and  raise  money  by 
mortgage. 

The  testator  died  on  April  3,  1899.  The  widow  took  posses- 
sion of  Woodville  and  resided  there ;  but,  finding  that  it  was 
larger  than  she  required,  and  that  there  were  difficulties  con- 
mected  with  the  management,  repairs,  outgoings,  and  develop- 
ment of  the  property,  she  asked  the  trustees  to  come  to  some 
arrangement  about  her  interests  under  her  husband's  will. 
"Questions  arose,  and  a  summons  was  taken  out  by  one  of  the 
trustees  on  which,  on  July  26,  1900,  Byrne  J.  made  an  order 
♦declaring  that  Mrs.  Trenchard  had  the  powers  of  a  tenant  for 
life  under  the  Settled  Land  Acts  in  respect  of  Woodville  and 
the  ground  occupied  therewith,  and  that  she  would  not  forfeit 
the  benefits  conferred  upon  her  by  the  direction  in  the  will  to 
-pay  rates  and  expenses  or  the  use  of  the  furniture  by  selling  or 
leasing  the  house  under  those  powers. 
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BUCKLEY  All  the  persons  interested  desired  that  the  estate,  which  wa& 
freehold,  should  be  developed  for  building  purposes,  and  Mrs^ 
Trenchard  wished  the  trustees  to  have  the  control  of  this 
"^^^in^T"^'  scheme.  She  estimated  her  interest  in  the  rental  value  of 
Trenchaed  Woodville,  together  with  the  rates,  taxes,  and  outgoings,  at 
Trenchard.  ^  y^^'^y  ^'^^  offered  to  release  her  claims  under  clause  3^' 

  of  the  will  to  the  trustees  in  return  for  a  fixed  payment  of  320L 

a  year.  A  compromise  was  agreed  to  between  her  and  the- 
trustees,  and  a  summons  was  taken  out  by  her  to  decide  whethei? 
the  trustees  had  power  with  the  sanction  of  the  Court  to  ente^ 
into  an  arrangement  by  way  of  compromise  for  the  payment, 
to  her  of  a  fixed  annual  sum  in  satisfaction  of  her  claims  undei' 
clause  3  of  the  will;  and,  if  the  Court  should  be  of  opinion 
that  the  trustees  had  power  to  enter  into  such  an  arrangement, 
that  an  agreement  to  pay  to  her  a  fixed  sum  of  275Z.  pei* 
annum  during  widowhood  by  way  of  compromise  of  the  wholes 
of  her  claims  under  clause  3  of  the  will  might  be  approved  by 
the  Court ;  or,  if  the  compromise  should  not  be  approved  by 
the  Court,  that  Woodville  might  be  let  or  sold,  and  the  trusts- 
thereof  administered. 

The  testator  left  three  sons,  who  with  a  Mr.  Ward  were 
executors  and  trustees,  and  two  daughters.  The  daughters- 
were  married  and  had  infant  children. 

The  summons  came  on  for  hearing  on  November  8,  9,  whe© 
his  Lordship,  being  of  opinion  that  the  testator's  daughters  and 
their  children  ought  to  be  made  parties,  directed  that  they 
should  be  brought  before  the  Court.  They  were  added  as« 
defendants,  and  the  summons  came  on  again  for  argument  on- 
January  21. 

Asthury,  E.G.,  and  J".  Bradfordy  for  Mrs.  Trenchard.  The- 
trustees  have  power  to  enter  into  this  compromise,  and  we  ask 
the  Court  to  sanction  it.  It  is  obviously  for  the  benefit  of  all 
the  persons  interested ;  but  a  doubt  has  been  suggested  whether 
Mrs.  Trenchard  will  not  by  giving  up  her  interest  forfeit  all' 
her  rights,  and  whether  that  is  not  equivalent  to  saying  that 
she  has  nothing  to  assign.  We  submit  that  the  condition 
imposed  by  the  testator  as  to  residence  is  void  altogether,  and 
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that  Mrs.  Trenchard  may  give  up  residence  without  forfeiting  Buckley 
anything. 

.  1902 

Byrne  J.  has  held  that  she  has  the  powers  of  a  tenant  for  hfe, 
and  can  exercise  them  without  losing  her  rights ;  but  his  Lord-  ^^^^jnr^^^' 
ship  did  not  decide  this  point,  and  the  condition  is  void  under  Teenchakd 
s.  51,  sub-s.  1,  of  the  Settled  Land  Act,  1882,  which  applies  to  tbknchaed. 
limited  owners  who  have  the  powers  of  a  tenant  for  life  as  well 
as  to  actual  tenants  for  life. 

[Buckley  J.  It  is  only  void  so  far  as  it  tends  to  induce 
the  tenant  for  life  not  to  exercise  her  powers  under  the  Act. 
In  other  respects  the  condition  is  binding.] 

This  condition  defeats  her  estate,  and  tends  to  induce  her  to 
abstain  from  exercising  her  power  of  sale,  and  it  is  therefore 
void :  In  re  Paget' s  Settled  Estates  (1),  followed  in  In  re 
Ames  (2),  In  re  Eastman's  Settled  Estates  (3),  and  In  re 
Smith.  (4)  It  is  true  that  in  In  re  Haynes  (5)  North  J.  held 
that  such  a  condition  was  valid  on  the  ground  that  it  could  not 
tend  to  defer  a  sale ;  but  that  case  has  never  been  followed, 
and  must  be  taken  to  have  been  overruled :  Wolstenholme  on 
the  Conveyancing  and  Settled  Land  Acts,  8th  ed.  pp.  382-3. 

[Buckley  J.  I  do  not  think  Li  re  Haynes  (5)  is  incon- 
sistent with  the  other  cases  which  have  been  referred  to.  If 
Mrs.  Trenchard  voluntarily  ceases  to  reside  she  will  forfeit 
her  rights.  The  trustees  propose  to  buy  her  estate ;  there  is 
nothing  to  prevent  her  from  selling  her  interest. 

That  is  sufficient  to  support  this  compromise ;  the  trustees 
can  enter  into  it  under  s.  21  of  the  Trustee  Act,  1893,  and 
the  Court  has  power  to  sanction  it.  Apart  from  the  Settled 
Land  Act  there  would  be  no  difficulty,  except  that  two  of  the 
shares  are  settled  and  there  are  infants.  The  ordinary  juris- 
diction to  sanction  it  cannot  be  interfered  with  by  a  side  issue 
arising  under  the  Settled  Land  Act :  In  re  New,  (6) 

W.  M.  Hunt,  for  the  two  daughters  and  their  infant  children, 
said  that  the  compromise  was  beneficial  to  them  and  they  did 
not  oppose  it,  although  they  were  not  in  a  position  to  consent. 

(1)  (1885)  30  Ch.  D.  161.  (4)  [1899]  1  Ch.  331. 

(2)  [1893]  2  Ch.  479.  (5)  37  Ch.  D.  306. 

(3)  W.  N.  (1898)  170  (15) ;  68  L.  J.  (Ch.)  122.  (6)  [1901]  2  Ch.  534. 
Vol.  L  1902.                           2  D  1 
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BUCKLEY  E.  Clayton,  for  the  trustees.  So  far  as  the  trustees  are 
beneficially  interested  they  agree  to  the  compromise,  but  they 
doubt  whether  as  trustees  they  have  power  to  enter  into  such 

^^Ynrt^^'  a  compromise,  or  whether  the  Court  can  sanction  it.  Mrs. 

Tkenchaed  Trenchard  can  sell  the  property  as  tenant  for  life,  but  she  has 

Trenchabd.       interest  of  her  own  to  sell  for  the  purposes  of  this  com- 

  promise.    The  proviso  that  she  is  to  lose  her  interest  if  she 

ceases  to  reside  is,  apart  from  s.  51,  sub-s.  1,  of  the  Settled 
Land  Act,  1882,  perfectly  good.  If  she  ceases  to  reside  for 
any  reason  other  than  the  exercise  of  her  statutory  powers  she 
forfeits  her  interest,  and  it  passes  into  the  testator's  residuary 
estate :  In  re  Haynes.  (1)  The  proposed  release  is  perfectly 
voluntary  on  her  part,  and  the  trustees  are  therefore  buying 
nothing.  The  compromise  proposes  to  give  her,  after  her 
interest  has  ceased  in  this  way,  an  equivalent  at  the  expense 
of  people  who  are  not  sui  juris — daughters  who  are  restrained 
from  anticipation,  and  infants  who  cannot  consent  to  the 
scheme.  Such  an  application  of  the  trust  funds  is  not  within 
the  trustees'  power  of  investment.  This  is  really  a  com- 
promise of  her  rights  and  powers  as  tenant  for  life,  and  is 
forbidden  by  s.  50.  Therefore  the  trustees  will  not  be  allowed 
to  carry  out  this  scheme. 

Under  s.  21,  sub-s.  3,  of  the  Trustee  Act,  1893,  the  Court 
cannot  sanction  a  compromise  which  is  directly  opposed  to  the 
testator's  wishes.  He  has  clearly  expressed  his  intention  that 
Mrs.  Trenchard  shall  have  nothing  if  she  ceases  to  reside. 

Buckley  J.  The  testator  in  this  case  by  the  third  clause  of 
his  will,  dated  November  20,  1897,  gave  his  widow  the  use 
of  his  house  so  long  as  she  should  desire  to  make  it  her 
residence  and  should  remain  his  widow.  The  applicant  upon 
this  summons,  who  is  his  widow,  has  argued  that  the  provision 
as  to  residence  contained  in  this  gift  is,  by  s.  51  of  the  Settled 
Land  Act,  1882,  to  be  deemed  void,  and  that  she  is  entitled 
during  widowhood  whether  she  reside  or  not.  In  my  opinion, 
this  is  not  so.  Sect.  51  of  the  Settled  Land  Act,  1882,  does 
not  enact  that  a  provision  such  as  this  shall  be  void,  but  that 

(1)  37  Ch.  D.  306. 
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as  far  as  it  tends  to  induce  the  tenant  for  life  not  to  exercise  BUCKLEY 
the  power  under  the  Act  it  shall  be  void.    It  is  in  the  words 

.  .  1902 

"  as  far  as  "  that,  in  my  opinion,  the  solution  of  the  question 
lies.  Eesidence  may  cease  upon  sale  under  the  powers  of  the 
Act  and  consequent  delivery  of  possession  to  a  purchaser,  or  Tbenchabd 
may  cease  upon  cesser  of  residence  irrespective  of  sale.  Com-  trenchard. 
plete  effect  is  given  to  s.  51  if  the  provision  be  deemed  to  be 
void  in  the  first  case,  but  not  in  the  second.  Suppose  a 
disposition  of  property  in  favour  of  A.  B.  during  life  or  widow- 
hood with  a  gift  over  in  case  of  failing  to  reside,  followed  by  a 
proviso  that  for  the  purposes  of  the  gift  over  cesser  of  residence 
upon  sale  shall  not  be  deemed  a  cesser  of  residence,  and 
suppose  a  power  of  sale  given  to  A.  B.  with  an  interest  for 
life  or  widowhood  in  the  proceeds  of  sale.  Such  a  provision 
would  not  tend  to  induce  the  tenant  for  life  not  to  sell.  On 
the  contrary,  it  would  rather  induce  a  sale.  If  she  sold  she 
would  be  entitled  to  the  income  of  the  proceeds  of  sale  dis- 
charged from  the  obligation  of  residence.  I  see  no  reason 
why  there  should  not  consistently  with  the  Act  coexist  a  valid 
gift  over  in  the  event  of  ceasing  to  reside  voluntarily  and  not 
upon  a  sale.  It  seems  to  me  that  that  is  the  joint  effect  of 
this  will  and  of  the  Act.  In  the  present  case  Byrne  J.,  by  an 
order  of  July  26,  1900,  has  declared  that  the  widow  has  the 
power  of  a  tenant  for  life  under  the  Settled  Land  Act,  and  that 
she  will  not  forfeit  the  benefits  given  her  by  the  will  by  selling 
under  such  power.  In  other  words,  she  can  sell ;  and  if  she 
sells  she  will  be  entitled  as  against  the  proceeds  of  sale  to  the 
same  annual  benefit  (which  must  then  be  represented  by 
money)  as  if  she  had  not  sold.  This  follows  the  decisions  of 
Pearson  J.  in  In  re  Paget' s  Settled  Estates  (1),  of  North  J. 
in  In  re  Ames  (2),  and  of  North  J.,  again,  in  Li  re  Smith.  (3) 
The  result  of  s.  51  is  that  the  provision,  as  far  as  it  is  a  fetter 
upon  the  power  of  sale,  is  void;  and  under  sub-s.  2  of  that 
section  a  new  estate  is  given  to  the  beneficiary  by  virtue  of 
the  statute  extending  to  a  like  interest  in  the  proceeds  of  sale. 
But  this  having  been  ensured,  the  words     as  far  as  "  in  s.  51 

(1)  30  Ch.  D.  161.  (2)  [1893]  2  Ch.  479. 

(3)  [1899]  1  Cii.  331. 
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BUCKLEY  are  satisfied ;  and  if  there  be  a  voluntary  cesser  of  residence 
apart  from  sale,  there  is  no  reason  why  the  testator's  disposition 
■^^^^      should  not  have  effect,  inasmuch  as  that  provision  does  not 


'^^Ynrr^'  tend  to  induce  the  tenant  for  Hfe  not  to  sell.  This  was  the 
Tbenohard  decision  of  North  J.  in  In  re  Haynes.  (1)  It  was  argued  that 
Tbenohard.        decision  of  Eomer  J.  in  In  re  Eastman's  Settled  Estates 

  (which  is  to  be  found  in  Weekly  Notes,  (1898)  p.  170,  and 

43  Sol.  J.  114,  but  of  which  the  best  report  is  in  68  L.  J. 
(Ch.)  122)  is  inconsistent  with  this  view.  In  my  opinion,  that 
is  not  so.  The  form  of  the  summons  is  stated  in  the  Law 
Journal  Beports — it  did  not  go  to  the  question  of  what  the 
rights  of  the  widow  would  be  if  she  voluntarily  ceased  to 
reside  apart  from  sale.  The  question  whether  the  provision 
for  the  reduction  of  the  annuity  was  void  under  s.  51  was 
raised  in  connection  with  the  question  whether  the  applicant 
was  entitled  during  widowhood  to  the  income  arising  from  the 
proceeds  of  sale.  That  question,  as  it  seems  to  me,  is  the 
only  question  which  the  learned  judge  answered.  He  did  not 
decide  that  if  she  voluntarily  ceased  to  reside  the  reduction  of 
the  annuity  would  not  take  effect.  In  my  judgment,  therefore, 
the  applicant  in  this  case  is  not  entitled  to  an  interest  during 
widowhood  discharged  from  the  provision  as  to  residence. 
But  if  she  sells,  and  therefore  ceases  to  reside,  she  will,  by 
virtue  of  s.  51  of  the  Act  of  1882,  be  entitled  as  against  the 
income  of  the  proceeds  of  sale  to  the  same  benefits  as  if  she 
had  not  sold. 

Under  these  circumstances  the  question  is  whether  the 
trustees  can  compromise  her  rights  in  the  manner  proposed. 
The  summons  asks,  first,  as  to  compromise ;  and,  secondly,  in 
default  of  a  compromise,  that  the  house  may  be  let  or  sold. 
The  attitude  of  the  applicant,  as  I  understand  it,  is  this.  She 
says,  "  I  have  a  beneficial  interest  in  this  house,  and  I  propose 
to  keep  it  by  either  continuing  to  reside  there,  or  exercising 
my  right  of  seUing  under  the  Act  of  Parliament,  and  thus 
acquiring  a  beneficial  interest  in  the  proceeds  measured  by  the 
benefit  given  to  me  by  the  will."  Under  s.  50  she  cannot  release 
or  assign  her  powers  of  sale ;  but  there  is  nothing  in  the  Act  to 

(1)  37  Ch.  D.  306. 
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prevent  her  from  making  any  arrangement  she  pleases  for  dis-  BUCKLEY 
posing  of  her  beneficial  interest  in  this  house.  The  nature  of  ^^^^ 
the  compromise  is  this.  The  pecuniary  benefit  given  to  her  by 
clause  3  of  the  will  is  at  present  about  350Z.  a  year,  which  is  ' 
measured  by  the  rental  value  of  the  house  in  which  she  is  Teenchabd 
entitled  to  live  rent-free,  and  the  rates,  taxes,  and  other  tbenchard. 
outgoings,  which  the  trustees  are  bound  to  pay.  She  says,  "  I 
am  wilhng  to  take  in  exchange  for  that  2151.  a  year.  Pay  me 
something  less  than  the  amount  I  am  entitled  to  under  the  will, 
and  I  will  give  up  my  right  to  reside  in  the  house."  If  that 
offer  is  accepted,  and  she  goes  out  of  residence,  her  estate  ceases, 
but  she  has  been  paid  for  it  by  a  sum  payable  annually.  The 
sale  of  her  interest  must  be  either  good  or  bad.  If  it  is  good, 
she  loses  her  interest  in  the  house,  but  she  keeps  the  purchase- 
money  ;  if  it  is  bad,  there  is  no  forfeiture,  and  she  resumes  her 
right  of  residence  and  her  powers  of  sale.  She  only  goes  out 
of  residence  because  she  is  paid  the  value  of  the  right.  She 
sells  something  of  which  she  is  the  owner,  and  she  gets  its 
value.  It  is  argued  for  the  trustees  that  this  is  an  investment 
of  money  belonging  to  married  women  and  infants,  and  is  a 
misapplication  of  their  funds.  That  argument  seems  to  me  to 
be  fallacious.  This  is  not  an  investment  of  their  funds ;  at 
present  the  estate  is  subject  to  a  payment  of  about  350Z.  a  year ; 
in  future  it  will  be  liable  to  pay  '2751.  In  fact,  the  beneficiaries 
are  receiving  something  ;  they  are  not  paying  anything.  They 
pay  something  less  than  before,  and  to  that  extent  get  a  benefit. 
The  widow  gives  up  something ;  but  she  obtains  this  benefit — ■ 
that  she  is  no  longer  obliged  to  reside  in  a  certain  house.  The 
trustees  get  this  benefit — that  they  are  relieved  from  the  difficulty 
in  which  they  have  been  placed  from  the  circumstance  that  the 
widow  might  have  continued  to  reside,  and  thus  have  interfered 
with  the  building  scheme ;  or  she  might  have  sold  the  house 
under  her  statutory  powers,  and  yet  retained  her  interest  in  the 
proceeds  of  sale.  It  seems  to  me  that  this  is  a  fair  compromise 
for  all  parties,  and  I  declare  that  it  is  within  the  power  of  the 
trustees  to  enter  into  it,  and  I  sanction  it  accordingly. 

Solicitors :  Harston  d  Bennett;  Ward,  Perks  d  McKay. 

H.  C.  R. 
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JOYCE  J.  CHAKEINGTON  &  CO.,  LIMITED  v,  CAMP. 

1901 

[1901    C.  3715.] 

Bee.  6. 

— ' —  Practice — Receiver — Fuhlic-Jiouse — Licences  in  Jeopardy — Recovery  of  Posses- 
sion— Disputed  Title — Receiver  of  Licences  and  of  Rents  and  Profits — 
Landlord  and  Tenant — Breach  of  Covenant — Notice — Conveyancing  and 
Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  s.  14. 

The  defendant  was  tenant  of  a  public-house  under  an  agreement,  dated 
in  1893,  whereby  the  plaintiffs  agreed  to  let  and  the  defendant  to  take  the 
premises  for  one  year  certain.  Under  the  agreement  the  defendant  was 
not  to  do,  or  cause  or  suffer  to  be  done,  any  act,  deed,  or  thing  whereby 
the  licences  might  be  jeopardized,  suspended,  forfeited,  or  lost ;  he  was, 
upon  quitting  the  premises,  to  assign  over  the  licences  to  the  plaintiffs ; 
and  he  was  to  reside  on  the  premises,  and  not  to  shut  them  up,  or  cause 
or  suffer  the  same  to  be  shut  up,  or  the  trading  thereon  to  be  suspended. 
It  was  thereby  also  agreed  that  if  the  tenant  should  commit  any  breach  of 
the  agreement,  or  the  licences  should  be  jeopardized,  the  tenancy  should 
cease,  and  the  landlords  should  have  power  at  once,  without  notice  or 
legal  proceedings,  to  re-enter  upon  the  premises  and  resume  possession 
thereof.  The  defendant  continued  tenant  upon  the  terras  of  the 
agreement  until  November,  1901,  when  he  closed  the  house  and  went 
away. 

In  an  action  for  recovery  of  possession  and  for  a  receiver,  the  Court 
appointed  a  receiver  of  the  licences  and  of  the  rents  and  profits,  ordered 
the  licences  to  be  handed  over  to  the  receiver,  and  gave  him  possession  of 
the  premises  so  far  as  was  necessary  for  the  purposes  of  preserving  the 
licences. 

Motion. 

By  an  agreement  in  writing  dated  September  8,  1893,  the 
plaintiffs,  who  were  brewers,  agreed  to  let  and  the  defend- 
ant agreed  to  take  The  Princess  Eoyal  public-house  from 
September  14,  1893,  for  one  year  at  the  annual  rent  of  84Z., 
subject  to  the  covenants  and  conditions  thereinafter  contained. 
The  tenancy  was  determinable  on  three  months'  notice  by 
either  party.  The  defendant  covenanted  with  the  plaintiffs 
that  he  would  not  do,  or  cause  or  suffer  to  be  done,  any  act, 
deed,  or  thing  whereby  the  licences  to  the  public-house  or  any 
of  them  might  be  jeopardized,  indorsed,  withheld,  suspended, 
forfeited,  or  lost,  but  would  duly  renew  the  same  from  time  to 
time ;  that  he  would  reside  in  the  said  public-house  and 


ICh. 


CHANCEKT  DIVISION. 


387 


premises,  and  would  not  shut  up  the  same,  or  suffer  or  cause   JOYCE  J. 
the  same  to  be  shut  up  or  the  trading  thereon  to  be  suspended,  1901 
except  during  the  period  required  or  allowed  by  law ;  and  that  Charrington 
he  would  upon  quitting  the  premises  assign  over  all  licences  j^^^^^jy 
belonging  thereto  to  the  landlords,  or  to  such  person  or  persons  ^^^^ 

as  either  of  them  might  appoint,  and  would  give  all  such   

notices  and  take  all  such  steps  as  might  be  necessary  or  proper 
for  the  purpose  of  procuring  the  transfer  of  the  same.  The 
agreement  further  provided  that  the  tenancy  should  determine 
and  the  plaintiffs  should  have  power  to  re-enter  upon  and 
resume  possession  of  the  premises  without  notice  or  legal 
proceedings,  and  to  plead  the  said  agreement  as  their  leave  and 
licence  for  so  doing  if  the  defendant  committed  any  breach  of 
the  agreement,  or  if  the  licences  should  become  jeopardized, 
indorsed,  withheld,  suspended,  forfeited,  or  lost. 

The  defendant  continued  in  possession  of  the  premises  upon 
the  terms  of  the  agreement  until  November,  1901,  when  he 
closed  the  house  and  went  away. 

On  November  6,  1901,  the  plaintiffs  served  the  defendant 
with  a  three  months'  notice  to  quit.  On  November  20,  1901, 
the  defendant  wrote  to  the  plaintiffs  requesting  them  not  to 
send  the  beer  as  ordered,  as  he  had  received  a  notice  from  the 
Inland  Eevenue  re  the  licence,  and  stating  that  as  he  was  not 
able  to  pay  it  he  was  closing  the  house. 

On  November  25  the  plaintiffs  commenced  this  action 
against  the  defendant  to  recover  possession  of  the  premises, 
for  the  appointment  of  a  receiver  of  the  rents  and  profits 
thereof  and  of  the  licences  belonging  thereto,  and  for  arrears 
of  rent. 

On  November  26,  on  the  ex  parte  application  of  the  plain- 
tiffs, an  interim  order  was  made  appointing  a  receiver  of  the 
licences  and  of  the  rents  and  profits  of  the  pubHc-house. 
Under  this  order  the  receiver  went  into  possession. 

The  plaintiffs  now  moved  for  the  appointment,  until  judg- 
ment or  further  order,  of  a  receiver  of  the  rents  and  profits  of, 
and  of  the  Hcences  belonging  to,  the  said  public-house  and 
premises,  and  for  the  delivery  over  of  such  licences  to  the 
receiver,  and  that  the  receiver  might  be  at  liberty  to  appoint  a 
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JOYCE  J.  proper  person  to  reside  upon  the  premises  and  hold  the  licences 
1901       under  his  supervision. 
Chakeington     The  defendant  filed  an  affidavit  in  which  he  alleged  that  he 
l^TED  purchased  the  fixtures  and  fittings  upon  the  premises  from 

Camp  plaintiffs  at  the  price  of  SOOl.    He  further  alleged  that  the 

  business  had  always  been  carried  on  at  a  loss,  and  that  the 

business  and  the  stock-in-trade  and  effects  thereof  were  his 
absolute  property. 


Behastian,  for  the  plaintiffs.  The  object  of  the  application  is 
to  secure  the  preservation  of  the  hcences.  For  this  purpose  it 
is  necessary  for  the  receiver  to  be  put  in  possession  of  the 
premises  and  in  receipt  of  the  rents  and  profits.  The  defendant 
has  broken  his  agreement.  He  has  covenanted  that  he  will  on 
quitting  the  premises  assign  over  the  licences  to  the  plaintiffs. 
There  is  ample  jurisdiction  to  appoint  a  receiver  in  such  a  case, 
where  defendant  is  in  possession  and  pending  a  dispute  : 
Foxwell  V.  Van  Grutten  (1)  and  John  v.  John.  (2)  In  Gwathin 
V.  Bird  (3),  an  action  for  the  recovery  of  leaseholds,  a  receiver 
of  the  rents  and  profits  was  appointed.  In  Berry  v.  Keen  (4) 
it  was  held  that  the  Court  has  power,  under  the  Judicature 
Act,  1873,  s.  25,  to  appoint  a  receiver  where  the  title  to  the 
property  is  disputed.  In  JncZ,  Coope  d  Go.  v.  Mee  (5)  possession 
was  given  to  a  receiver  and  manager  of  licensed  premises. 

Boomej  for  the  defendant.  No  notice  of  the  breach  of  any 
covenant  has  been  given  by  the  plaintiffs  to  the  defendant,  as 
required  by  s.  14  of  the  Conveyancing  and  Law  of  Property 
Act,  1881.  The  right  of  re-entry  or  forfeiture  is  not  enforceable 
by  action  unless  notice  of  breach  is  given,  and  the  covenantor 
has  had  an  opportunity  of  remedying  the  breach;  and  that 
notwithstanding  any  stipulation  in  the  lease  to  the  contrary. 

The  Court  will  not  appoint  a  receiver  in  such  a  case  as  this. 

In  Gwathin  v.  Bird  (3)  there  were  sub-lessees,  and  there  was 
something  to  receive.  In  Foxwell  v.  Van  Grutten  (1)  and  John 
V.  John  (2)  the  title  to  the  property  was  in  dispute. 


(1)  [1897]  1  Ch.  64.  (3)  (1882)  52  L.  J.  (Q.B.)  263. 

(2)  [1898]  2  Ch.  573.  (4)  (1882)  51  L.  J.  (Ch.)  912. 

(5)  W.  N.  (1895)  8. 
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To  appoint  a  receiver  of  the  licences  would  be  to  appoint  a  JOYCE  J. 
receiver  of  the  business  of  which  they  form  part.    No  such  1901 
order  has  ever  been  made.  Charrington 

The  relation  of  landlord  and  tenant  exists  between  the 

Limited, 

plaintiffs  and  the  defendant,  and  the  defendant  is  plainly  a  ^. 
lessee  within  the  meaning  of  the  Conveyancing  Act,  1881.   ' 

Sebastian,  in  reply.  Sect.  14  of  the  Conveyancing  Act  does 
not,  even  as  extended  by  s.  5  of  the  Conveyancing  Act,  1892, 
apply  to  a  mere  tenancy  agreement  like  this  :  it  applies  only  to 
leases.    There  is  not  here  even  an  agreement  for  a  lease. 

Where  the  Act  is  intended  to  apply  to  agreements,  there  are 
express  and  appropriate  enactments  :  s.  18,  sub-s.  17. 


Joyce  J.  (after  stating  the  facts).  It  was  contended  on 
behalf  of  the  defendant  that  the  plaintiffs  cannot  possibly 
succeed  in  the  action,  because  they  had  given  no  notice  to 
him  under  the  14th  section  of  the  Conveyancing  Act,  1881. 
Counsel  for  the  plaintiffs  has  drawn  my  attention  to  the  terms 
of  that  section  and  the  other  sections  in  the  Act,  and  also  to 
the  terms  of  the  5th  section  of  the  Conveyancing  Act,  1892  ; 
but  although  I  am  not  prepared  to  say  what  the  Court  may 
determine  about  that  on  the  trial,  or  that  the  plaintiffs  will 
necessarily  and  certainly  succeed  in  their  action,  as  an  action 
for  recovering  possession  at  the  trial,  yet  I  see  a  strong 
probability  of  it. 

That  being  so,  and  the  licences  being  at  stake,  and  the 
defendant  having  shut  up  the  house  and  gone  out,  what  am  I 
to  do  ?  The  Court  has  jurisdiction  to  make  orders — a  jurisdic- 
tion which  it  had  not  before  the  Judicature  Act — for  the 
preservation  of  property  pending  dispute,  and  to  appoint 
receivers  where  it  is  just  and  convenient  and  when  the  pro- 
perty is  in  danger.  Now,  the  really  valuable  thing  in  dispute, 
the  subject  of  this  action,  consists  of  the  licences.  Those 
licences  are  all-important  to  the  property,  and  it  is  all- 
important  to  the  plaintiffs  that  those  licences  should  be  pre- 
served, if  they  are  going  to  recover  at  the  end  of  the  term  or 
at  the  trial.  The  defendant  has  no  object  in  preserving  them, 
being,  as  I  strongly  suspect,  not  unwilling  that  they  should  be 
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JOYCE  J.  destroyed ;  and  he  has  moreover  committed  a  most  flagrant 
1901      breach  of  the  terms  on  which  he  held  the  property.  That 
Charrington  ^eing  so,  what  I  intend  to  do  is  to  make  such  an  order  as  will 
L^MiTE])    P^^serve  those  licences  pending  the  dispute.    I  do  not  want  to 
V.        do  more  than  that,  and  that  is  what  I  intend  to  do  so  far  as 

 '     I  can.     I  think  that  the  interim  order  was  quite  right  in 

appointing  a  receiver  of  the  licences,  and  in  directing  them  to 
be  handed  over  to  the  receiver. 

The  receiver  is  in  possession  under  the  ex  parte  order.  The 
defendant  is  in  the  wrong  in  shutting  up  the  house  and  going 
away,  and,  if  it  be  necessary  for  the  preservation  of  those 
licences  that  the  receiver  should  have  the  rents  and  profits  or 
possession  of  the  premises,  then  I  am  prepared  to  give  it  to 
him;  but  I  only  give  it  to  him  on  the  footing  of  its  being 
necessary  for  the  purpose  of  preserving  the  licences.  I  am 
assured  by  counsel  that  it  would  be  impossible  to  maintain  the 
licences  without  it.  I  shall,  therefore,  give  him  possession, 
but  only  for  the  purpose  of  preserving  the  property  as  a 
licensed  property.  The  defendant  will  be  at  liberty,  with  the 
consent  of  the  plaintiffs,  to  return  to  the  house  and  remain 
there,  so  long  as  he  does  not  interfere  with  the  possession  of 
the  receiver. 


Solicitors  :  Loxley,  Elam  d  Gardner  ;  Clifford  Turner  d  Co, 

G.  A.  S. 
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In  re  HELYAK. 
HELYAE  V,  BECKETT. 


JOYCE  J. 


[1901    H.  1580.] 


1901 

Bee.  12, 13, 14, 
17,  18. 


Settled  Land — Infant  Tenant  for  Life — Possession  during  Minority — Guardian 
—  Trustee — 12  Car.  2,  c.  24,  s.  9 — Conveyancing  and  Law  of  Property 
Act,  1881  (44  &  45  Vict.  c.  41),  s.  A'^—Settled  Land  Act,  1882  (45  &  46 
Vict.  c.  38),  s.  60. 

Under  s.  60  of  the  Settled  Land  Act,  1882,  the  trustees  appointed  for 
the  purposes  of  the  Act  may,  in  the  event  of  the  tenant  for  life  being  an 
infant,  exercise  the  powers  vested  in  him  by  the  Act  for  his  benefit  during 
his  minority : — 

Held,  that  this  provision  did  not  constitute  the  trustees  trustees  with 
power  of  sale  of  the  settled  land  under  s.  42  of  the  Conveyancing  and 
Law  of  Property  Act,  1881,  so  as  to  entitle  them  to  possession  during  the 
minority  of  the  infant,  and  afforded  no  answer  to  an  application  by  the 
testamentary  guardian  under  12  Car.  2,  c.  24,  for  possession. 

Colonel  Helyae,  of  Poundisford  Lodge,  near  Taunton,  by 
his  will,  dated  February  21,  1900,  appointed  the  defendants  to 
be  trustees  and  executors  thereof,  and  also  trustees  for  the 
purposes  of  the  Settled  Land  Acts,  1882  to  1890,  and  he 
appointed  the  plaintiff  Mrs.  Fane  to  be  guardian  of  his  children 
during  their  respective  minorities.  The  testator  authorized  her 
to  reside  at  Poundisford  Lodge  rent-free  so  long  as  she  should 
be  acting  as  guardian  to  his  children,  provided  that  she  kept 
the  house  as  a  home  for  his  children;  and  subject  thereto  he 
devised  Poundisford  Lodge  and  all  other  his  real  estate  in  the 
parish  of  Pitminster  to  his  trustees  to  the  use  of  his  eldest  son, 
the  plaintiff  Vincent  Helyar,  for  his  life  with  divers  remainders 
over.  And  the  testator  declared  that,  if  his  trustees  should 
enter  into  possession  of  the  said  hereditaments  or  any  undivided 
share  thereof  during  the  infancy  of  a  tenant  for  life  or  tenant 
in  tail  under  his  will,  and  such  tenant  for  life  or  tenant  in  tail 
should  die  during  such  infancy,  then  and  in  such  case  the 
accumulations  (if  any)  arising  during  such  infancy  should  be 
held  upon  such  trusts  as  the  same  would  be  held  upon  if  the 
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same  were  capital  money  arising  from  the  sale  of  the  said 
hereditaments  under  the  said  Settled  Land  Acts. 

The  testator  made  a  codicil  to  his  will  on  February  27,  1900, 
not  material  to  the  present  purpose,  and  he  died  a  widower  on 
July  26,  1900,  leaving  him  surviving  five  children,  all  of  whom 
were  infants. 

The  plaintiff  Mrs.  Fane,  who  since  the  testator's  death  had 
acted  as  guardian  to  the  children,  and  had  been  let  into  posses- 
sion of  Poundisford  Lodge,  claimed,  under  12  Car.  2,  c.  24, 
as  guardian  to  the  plaintiff  Vincent  Helyar  and  during  his 
minority,  to  enter  into  the  receipt  of  the  rents  and  profits  of  all 
the  real  estate  at  Pitminster  devised  to  him  by  the  will,  and 
to  apply  the  same  for  his  benefit. 

The  defendants,  however,  refused  to  give  up  possession  to 
her,  upon  the  ground  that  such  a  course  would  not  be  for  the 
welfare  of  the  infant  or  for  the  benefit  of  the  property. 

This  summons  was  taken  out  by  Vincent  Helyar  (by  his 
next  friend.  Miss  Ada  Michel)  and  Mrs.  Fane  for  a  declaration 
that  Mrs.  Fane,  as  guardian  of  the  said  infant  Vincent  Helyar, 
was  entitled  during  the  minority  and  for  the  benefit  of  the 
infant  to  the  possession  of  and  to  receive  the  rents  and  profits 
of  the  property  in  question,  and  for  consequential  relief. 

Hughes,  E.G.,  and  H.  Warlters  Home,  for  the  plaintiffs. 
The  plaintiff  Mrs.  Fane  as  testamentary  guardian  is  entitled  to 
receive  the  income  of  the  property  in  question  and  apply  it 
for  the  benefit  of  the  infant :  12  Car.  2,  c.  24,  s.  9  (1) ;  Bex 
V.  Inhabitants  of  Oakley  (2) ;  In  re  Cowley  (3) ;  Simpson  on 
Infants,  2nd  ed.  p.  448.  The  only  duty  of  the  executors  is 
to  hand  over  the  property  to  the  person  entitled  to  possession 
and  receipt  of  the  rents — in  this  case  the  guardian. 

(1)  Sect.  8  of  12  Car.  2,  c.  24,     the  use  of  such  childe  or  children  the 


authorizes  fathers  to  dispose  by  deed 
or  will  of  the  custody  of  their  children 
during  minority. 

Sect.  9  enacts  that  "  such  person  or 
persons  to  whom  the  custody  of  such 
childe  or  children  hath  beene  or  shall 
be  soe  disposed  or  devised  shall  and 
may  take  into  his  or  their  custody  to 


profiitts  of  all  lands  tenements  and 
hereditaments  of  such  childe  or  chil- 
dren ....  till  their  respective  age  of 
21  yeares  or  any  lesser  time  according 
to  such  disposition  aforesaid." 

(2)  (1809)  10  East,  491,  494. 

(3)  [1901]  1  Ch.  38. 


1  Ch. 


CHANCERY  DIVISION. 


393 


The  executors  are  not  appointed  by  the  will  to  be  trustees  for 
the  purposes  of  s.  42  of  the  Conveyancing  Act,  1881.  (1)  The 
common  form  so  appointing  them  seems  to  have  been  advisedly 
omitted  in  order  to  avoid  any  conflict  of  powers  between  the 
testamentary  guardian  and  the  executors. 

Yoionger,  E.G.,  and  W.  H.  Gozens-Hardy^  for  the  respond- 
ents. Sect.  9  of  12  Car.  2,  c.  24,  is  in  efl'ect  overridden  by 
s.  42  of  the  Conveyancing  and  Law  of  Property  Act,  1881.  (1) 

It  is  said  that  there  are  no  trustees  for  the  purposes  of 
s.  42  of  the  Conveyancing  Act ;  but  the  defendants  are  so 
appointed  by  implication  because  the  testator  contemplated 
their  entering  into  possession,  and  in  no  other  way  could  they 
do  so  except  under  s.  42. 

Moreover,  the  defendants  are  "  trustees  with  power  of  sale 
of  the  settled  land  "  within  s.  42.  They  are  expressly  appointed 
trustees  for  the  purposes  of  the  Settled  Land  Acts,  and  under 
s.  60  of  the  Settled  Land  Act,  1882,  where  the  tenant  for  life 
is  an  infant,  the  powers  vested  in  him  under  that  Act  may  be 
exercised  by  the  trustees  of  the  settlement,  i.e.,  the  trustees 
appointed  for  the  purposes  of  the  Act.  The  defendants  are 
consequently  trustees  with  a  power  of  sale  of  the  settled  land 
during  the  minority  of  the  tenant  for  life. 

But  assuming  that  these  defendants  cannot  assert  any  title 
in  themselves,  the  Court  has  power  to  appoint  them  trustees 
for  the  purposes  of  s.  42  of  the  Conveyancing  Act,  1881,  and 
we  ask  the  Court  to  exercise  that  power  on  the  ground  that 
(1)  Sect  42,  sub-s.  1,  of  the  Con-     of  the  exercise  of  such  a  power  of  sale, 


veyancing  and  Law  of  Property  Act, 
1881,  provides  as  follows : — 

"  If  and  as  long  as  any  person  who 
would  but  for  this  section  be  bene- 
ficially entitled  to  the  possession  of 
any  land  is  an  infant,  and  being  a 
woman  is  also  unmarried,  the  trustees 
appointed  for  this  purpose  by  the 
settlement,  if  any,  or  if  there  are  none 
so  appointed,  then  the  persons,  if  any, 
who  are  for  the  time  being  under  the 
settlement  trustees  with  power  of  sale 
of  the  settled  land,  or  of  part  thereof, 
or  with  power  of  consent  to  or  approval 


or  if  there  are  none,  then  any  persons 
appointed  as  trustees  for  this  purpose 
by  the  Court,  on  the  application  of  a 
guardian  or  next  friend  of  the  infant, 
may  enter  into  and  continue  in  posses- 
sion of  the  land;  and  in  every  such 
case  the  subsequent  provisions  of  this 
section  shall  apply." 

[The  remaining  sub-sections  deal 
with  the  management  of  the  land  and 
the  application  of  the  income  arising 
therefrom  during  the  minority  of  the 
infant.] 
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it  is  more  for  the  benefit  of  the  infant  that  they  should  be 
so  appointed  than  that  the  testamentary  guardian  should  be 
let  into  possession.  The  powers  of  trustees  under  s.  42  of  the 
Act  of  1881  are  well  defined,  while  those  of  a  testamentary 
guardian  are  very  vague:  see  Gardner  v.  Blane  (1),  where  it 
was  held  that  the  appointment  of  a  testamentary  guardian  did 
not,  under  12  Car.  2,  c.  24,  constitute  any  objection  to  the 
appointment  of  a  receiver  of  the  infant's  estate. 
Hughes,  K,C.,  in  reply. 

Joyce  J.  In  this  case  the  testator  made  a  will  which  con- 
tained a  specific  devise  of  the  Pitminster  estate  to  the  infant 
plaintiff  for  life,  and  he  appointed  the  defendants  trustees  for 
the  purposes  of  the  Settled  Land  Acts,  but  did  not  expressly 
appoint  them  trustees  for  the  purposes  of  s.  42  of  the  Con- 
veyancing and  Law  of  Property  Act,  1881.  And  the  will 
contained  the  following  clause  :  [His  Lordship  read  the  clause 
providing  for  the  application  of  the  accumulations  of  income 
in  the  event  of  the  death  of  the  infant  tenant  for  life  during 
his  minority.] 

Now,  it  cannot  be  denied  that  that  is  a  very  apt  and  proper 
clause  to  be  inserted  in  this  will  if  the  testator  had  appointed 
the  persons  there  referred  to  as  trustees  trustees  for  the  pur- 
poses of  s.  42  of  the  Conveyancing  Act,  1881.  It  exactly  fits 
the  later  clauses  of  that  section.  In  particular,  I  observe  that 
clause  iii.  of  sub-s.  5,  which  deals  with  the  residue  of  the  income 
after  providing  for  the  maintenance  of  the  infant,  says  that 
the  trustees  shall  stand  possessed  of  the  accumulations,  "  if  the 
infant  dies  while  an  infant,  and  being  a  woman  without  having 
been  married,  then,  where  the  infant  was,  under  a  settlement, 
tenant  for  life,  or  by  purchase  tenant  in  tail  or  tail  male  or 
tail  female,  on  the  trusts,  if  any,  declared  of  the  accumulated 
fund  by  that  settlement."  Now,  that  is  exactly  what  this 
clause  directs.  Therefore  I  have  no  doubt  either  that  the 
draftsman  of  this  will  thought  he  had  appointed  the  defend- 
ants trustees  for  the  purposes  of  s.  42  of  the  Conveyancing 
Act,  1881,  or  that  this  clause  is  a  common  form  when  the 

(1)  (1842)  1  Hare,  381. 
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trustees  of  the  will  are  also  appointed  trustees  for  the  purposes   JOYCE  j. 
of  that  section.   But  the  defendants  are  not  expressly  appointed  i90i 
trustees  for  those  purposes,  and  I  cannot  hold  that  the  mere  Helyar, 
indication  of  the  mind  of  the  draftsman  was  equivalent  to 

Helyar 

such  an  appointment,  so  as  to  enable  the  defendants  to  exercise  v. 
the  powers  of  the  section.    In  my  opinion,  the  defendants  are  ^^^'^i'- 
not  appointed  trustees  for  the  purposes  of  s.  42. 

Then  it  is  said  that,  being  appointed  trustees  for  the  pur- 
poses of  the  Settled  Land  Acts,  they  are,  by  virtue  of  s.  60 
of  the  Act  of  1882,  trustees  for  the  purposes  of  s.  42  of  the 
Conveyancing  Act.  By  s.  60  of  the  Settled  Land  Act,  1882, 
"  where  a  tenant  for  life,  or  a  person  having  the  powers  of  a 
tenant  for  life  under  this  Act,  is  an  infant,  or  an  infant  would, 
if  he  were  of  full  age,  be  a  tenant  for  life,  or  have  the  powers 
of  a  tenant  for  life  under  this  Act,  the  powers  of  a  tenant  for 
life  under  this  Act  may  be  exercised  on  his  behalf  by  the 
trustees  of  the  settlement."  What  is  the  meaning  of  the 
expression  *'  trustees  of  the  settlement "  ?  To  arrive  at  that 
we  must  go  to  s.  2,  which  contains  the  definitions.  By  sub-s.  8 
of  that  section  the  persons,  if  any,  for  the  time  being,  who 
are  by  the  settlement  declared  to  be  trustees  thereof  for  pur- 
poses of  this  Act,  are  for  purposes  of  this  Act  trustees  of  the 
settlement."  The  defendants  are  by  this  will,  i.e.,  by  the 
settlement  in  this  case,  declared  to  be  trustees  for  the  pur- 
poses of  the  Settled  Land  Acts.  Therefore  they  are  trustees 
of  the  settlement  under  s.  60.  Then,  are  they  trustees  with 
a  power  of  sale  of  the  settled  land  under  s.  42  of  the  Con- 
veyancing Act,  1881  ?  After  carefully  considering  this  question, 
I  have  come  to  the  conclusion  that  they  are  not.  By  the 
Settled  Land  Act,  1882,  the  power  of  sale  is  vested  in  the 
tenant  for  life,  and  none  the  less  because  he  happens  to  be  an 
infant ;  and  all  that  these  defendants  have  is  a  statutory 
authority  to  exercise  on  behalf  of  the  tenant  for  life,  if  an 
infant,  the  power  of  sale  vested  in  him.  In  other  words,  it 
appears  to  me  that  the  mere  fact  that  the  defendants  are 
trustees  for  the  purposes  of  the  Settled  Land  Act,  and,  there- 
fore, trustees  of  the  settlement  under  s.  60,  does  not  make  them 
trustees  with  a  power  of  sale  of  the  settled  land  within  s.  42 


396  CHANCEBY  DIVISION.  [1902] 

of  the  Conveyancing  Act,  1881 ;  and,  therefore,  they  are  not 
trustees  under  that  section.  That  being  so,  I  am  prepared 
to  make  a  declaration  that  the  defendants  are  not  trustees  for 
the  purposes  of  or  under  s.  42  of  the  Conveyancing  Act,  1881, 
and  that  Mrs.  Fane,  as  testamentary  guardian  of  the  infant, 
is  entitled  during  his  minority  to  receive  the  rents  and  profits 
of  the  property  in  question  by  virtue  of  the  Act  of  Charles  II. 

Solicitors:  Sismey  d  Cooh,  for  H.  B.  Batten^  Yeovil;  Beed 
d'  Beed,  for  Beed  d  Co,,  Taunton, 

H.  B.  H. 


In  re  SPIEAL  GLOBE,  LIMITED. 

Company  —  Debentures  —  Registration  —  Extension  of  Time  —  Protection  of 
Creditors — Winding-up — Companies  Act,  1900  (63  &  64  Vict,  c.  48), 
ss.  14,  15. 

Debentures  containing  a  floating  charge  on  the  assets  and  undertaking 
of  a  company  were  not  registered  as  required  by  s.  14  of  the  Companies 
Act,  1900,  the  omission  to  register  being  due  to  inadvertence.  After  the 
commencement  of  the  winding-up  of  the  company,  the  debenture-holders 
applied,  under  s.  15  of  the  Act,  for  an  order  extending  the  time  for 
registration : — 

Eeldy  that  the  order  must  state  that  it  was  "  without  prejudice  to  the 
rights  of  parties  acquired  prior  to  the  time  when  such  debentures  shall  be 
actually  registered." 

The  principle  of  Crew  v.  Cummings,  (1888)  21  Q.  B.  D.  420,  and 
Ex  parte  Furler,  [1893]  2  Q.  B.  122  (as  to  extending  the  time  for 
registration  of  a  bill  of  sale),  is  not  limited  in  its  application  to  cases  in 
which  the  ownership  of  or  property  in  goods  has  actually  changed;  it 
extends  to  cases  in  which  the  rights  of  third  parties  have  actually  accrued 
and  would  be  prejudicially  affected  if  registration  were  allowed  without 
saving  those  rights. 

The  Spiral  Globe,  Limited,  was  incorporated  in  1897,  and 
on  August  28,  1900,  by  a  resolution  of  the  board  of  directors  it 
was  determined  to  authorize  the  issue  at  par  of  a  series  of 
twenty  debentures  of  100^.  each.  At  a  meeting  of  the  board 
on  August  31,  1900,  the  form  of  debentures  was  submitted  and 
approved,  and  it  was  resolved  that  the  seal  should  be  affixed  to 
twenty  debentures  of  100^.,  bearing  interest  at  6  per  cent. 
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The  debentures  were  sealed  accordingly,  and  all  ranked  pari 
passu  and  were  charged  upon  the  whole  of  the  assets  and 
undertaking  of  the  company  by  way  of  floating  charge.  On 
September  24,  1900,  the  company  issued  to  WiUiam  Watson 
&  Co.  ten  of  the  debentures — numbered  1  to  10  inclusive — but 
the  balance  of  the  debentures  was  not  then  issued. 

On  January  1,  1901,  the  Companies  Act,  1900,  came  into 
operation.  On  January  3,  1901,  it  was  resolved  that  the 
remaining  ten  debentures — numbered  11  to  20  inclusive — 
should  be  deposited  with  the  company's  bankers,  WilHam 
Watson  &  Co.,  and  this  was  done  on  January  5,  1901,  the 
debentures  being  so  deposited  to  secure  an  overdraft.  In 
February,  1901,  it  was  arranged  that  T.  E.  Vickers  should 
advance  to  the  company  500^.  in  part  discharge  of  the  com- 
pany's overdraft  and  receive  five  of  the  last-mentioned  ten 
debentures,  and  this  was  done. 

In  April,  1901,  the  company  passed  special  resolutions  for 
winding  up  voluntarily  and  the  appointment  of  a  liquidator. 

On  July  3,  1901,  William  Watson  &  Co.,  on  behalf  of  them- 
selves and  all  other  holders  of  the  debentures,  commenced  an 
action  for  the  purpose  of  enforcing  all  the  debentures  ;  and  on 
July  30,  1901,  judgment  was  pronounced  directing  the  usual 
accounts  and  inquiries.  In  prosecuting  the  inquiries  under 
the  judgment,  it  transpired  that  the  debentures  issued  on 
January  5,  1901,  had  not  been  registered  pursuant  to  s.  14  of 
the  Companies  Act,  1900.  The  assets  of  the  company  were 
not  sufficient,  without  recourse  to  those  charged  by  the 
debentures  issued  in  January,  1901,  to  satisfy  the  general 
creditors  of  the  company. 

William  Watson  &  Co.  and  T.  E.  Vickers  moved,  under 
s.  15  of  the  Companies  Act,  1900,  for  an  order  extending  the 
time  for  registration  of  the  ten  debentures  issued  in  January, 
1901,  on  the  ground  that  the  omission  to  register  them  was 
due  to  inadvertence. 
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Mark  Bomer,  for  the  applicants.  Sect.  14,  sub-s.  7,  of  the 
Act  of  1900  provides  that  it  shall  be  the  duty  of  the  company 
to  register  every  mortgage  or  charge  created  by  the  company 
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and  requiring  registration,  and  the  appHcants  have  not  them- 
selves been  guilty  of  any  breach  of  duty.  If  the  money  had  all 
been  required  at  once  all  the  debentures  would  have  been 
issued  before  the  Act  came  into  operation,  and  registration 
would  have  been  unnecessary.  "What  the  applicants  desire 
is  an  order  simply  extending  the  time  for  registration,  and 
without  any  such  conditions  as  those  imposed  by  Buckley  J.  in 
In  re  Joplin  Brewery  Go.  (1)  The  report  of  that  case  in  the 
Weekly  Notes  does  not  shew  the  grounds  of  the  decision,  and 
it  is  understood  that  it  was  immaterial  to  the  applicants  in 
that  case  whether  the  conditions  were  or  were  not  imposed.  If 
the  same  conditions  are  imposed  here  the  general  creditors  will 
obtain  the  benefit  of  the  property  charged  by  the  debentures 
through  the  inadvertence  of  the  company,  and  will  deprive  the 
debenture-holders  of  their  security  although  they  have  not 
been  guilty  of  any  default.  Sect.  14  of  the  Bills  of  Sale  Act, 
1878,  gives  power  to  a  judge  of  the  High  Court  to  extend  the 
time  for  registering  a  bill  of  sale,  and  conditions  similar  to 
those  imposed  in  In  re  Joplin  Brewery  Co.  (1)  were  sometimes 
imposed  when  an  extension  of  time  was  given.  But  the  language 
of  s.  14  of  the  Bills  of  Sale  Act  is  different  from  that  of  s.  15 
of  the  Companies  Act,  1900;  and,  moreover.  Crew  v.  Cum- 
mings  (2)  and  Ex  parte  Furber  (3)  shew  that  the  reason  for 
imposing  conditions  was  that  vested  rights  should  not  be 
interfered  with,  for  the  benefit  of  the  bill  of  sale  holder,  by 
extending  his  time  for  registration.  In  the  former  case  the 
rights  of  a  creditor  who  had  taken  goods  in  execution  had 
vested  under  s.  14  of  the  Bills  of  Sale  Act,  and  in  Ex  parte 
Furber  (3)  the  estate  of  the  bill  of  sale  holder  had  vested  in 
his  trustee  in  bankruptcy.  But  the  winding-up  of  a  company 
differs  from  the  bankruptcy  of  an  individual  in  this  respect,  for 
the  property  of  the  company  remains  in  it  as  a  corporation 
until  the  company  is  dissolved,  and  does  not  vest  in  the  liqui- 
dator. The  general  creditors  of  the  company  have  not  higher 
rights  than  the  liquidator  has.  If  any  conditions  are  imposed 
they  should  only  extend  to  preserve  the  rights  of  those  who 


(1)  W.  N.  (1901)  216 ;  now  reported 
[1902]  1  Ch.  79. 


(2)  21  Q.  B.  D.  420. 

(3)  [1893]  2  Q.  B.  122. 
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became  creditors  after  the  debentures  were  issued.    Sect.  15  of  swinfen 

EADY  J 

the  Act  of  1900  gives  power  to  extend  the  time  if  the  judge 
is  satisfied  that  the  omission  to  register — not  the  issue  of 
the  debentures — is    not  of  a  nature  to  prejudice  the  position 

of  creditors."  ^iH^e^^'' 
Harold  Simmons,  for  the  liquidator  of  the  company.  — 

Cur.  adv.  vuU. 

Dec.  7.  SwiNFEN  Eady  J.  (after  stating  the  facts).  I  am 
satisfied  that  the  omission  to  register  was  due  to  inadvertence, 
and  am  willing  to  make  an  order  extending  the  time,  but 
with  the  addition  of  the  words,  "  This  order  to  be  without 
prejudice  to  the  rights  of  parties  acquired  prior  to  the  time 
when  such  debentures  shall  be  actually  registered."  Counsel 
for  the  applicants  said  that  an  order  in  this  form  would 
probably  be  of  little  use  to  him,  having  regard  to  the  winding- 
up  and  the  appointment  of  a  liquidator,  and  asked  to  have 
those  words  omitted ;  and  contended  further  that  the  omission 
to  register  could  only  have  prejudiced  the  position  of  creditors 
who  had  become  such  since  the  issue  of  the  debentures,  and 
that  at  all  events  the  order  should  only  preserve  the  rights  of 
such  creditors,  and  should  not  extend  to  persons  who  were 
creditors  of  the  company  when  the  debentures  were  issued  or 
to  the  liquidator.  In  support  of  his  argument  he  referred 
to.  Crew  V.  Cummings  (1)  and  Ex  pa^'te  Furber  (2),  cases 
decided  under  the  Bills  of  Sale  Act,  1878,  and  which  did 
not  appear  to  have  been  referred  to  in  the  recent  case,  before 
Buckley  J.,  of  In  re  Joplin  Brewery  Co.  (8)  These  cases, 
he  contended,  shewed  that  the  object  of  s.  14  of  the  Bills  of 
Sale  Act,  1878  (which  is  in  pari  materia  with  s.  15  of  the 
Companies  Act,  1900),  was  only  to  protect  the  rights  of 
persons  in  whom  any  property  of  the  mortgagor  had  actually 
vested  before  the  registration  of  the  debentures.  I  am  unable 
«to  accept  this  view.  It  is  true  that  on  the  winding-up  of  a 
company  the  property  does  not  become  vested  in  the  liquidator 
as  it  does  become  vested  in  the  trustee  of  a  bankrupt  on  the 

(1)  21  Q.  B.  D.  420.  (2)  [1893]  2  Q.  B.  122.  . 

(3)  W.  N.  (1901)  216  ;  [1902]  1  Ch.  79. 
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SWINFEN  bankruptcy  of  an  individual.    But  the  principle  of  the  cases 
EADYJ.    ]3gfQj,g  referred  to  is  not  limited  in  its  application  to  those 
cases  in  which  the  ownership  of  or  property  in  goods  or  chattels 
Spiral     j^^g  actually  changed ;  it  extends,  in  my  judgment,  to  cases  in 

ItLOBE, 

Limited,  which  the  rights  of  third  persons  have  actually  accrued,  and 
which  would  be  prejudicially  affected  if  registration  were 
allowed  without  saving  and  protecting  those  rights.  Upon 
a  winding-up  the  rights  of  the  whole  body  of  the  company's 
creditors  have  intervened,  and  the  position  of  the  liquidator, 
and  through  him  of  all  the  general  creditors  of  the  company, 
would  now  be  very  much  prejudiced  if  the  time  for  registration 
were  unconditionally  extended.  The  company  being  now  in 
liquidation,  the  diiBSiculty  cannot  be  avoided  by  issuing  fresh 
debentures.  The  order  will  therefore  be  made,  but  with  the 
addition  of  the  words  before  mentioned. 

Solicitor  for  applicants  and  liquidator  :  J.  J.  Hands . 

F.  E. 


SWINFEN  LEIGH  V.  LEIGH. 

EADY  J. 

1901         -  [190^  217.] 

Dec.  21.  Statute — Construction — Advowson — Patron — Infant — Trustees  to  Present 
  during  Minority — Guardian, 

An  Act  authorized  the  sale  of  glebe  land  with  the  consent  of  the  patron, 
to  be  given  in  case  of  the  infancy  of  the  patron  by  his  guardian. 

An  infant  was  tenant  in  tail  male  under  a  settlement  which  gave  trustees 
the  right  of  presentation  during  the  minority  of  the  tenant  in  tail : — 

Held,  that  the  trustees  were  not  patrons  within  the  meaning  of  the 
Act,  and  that  the  guardian  of  the  infant  was  the  proper  person  to  give 
the  consent  of  the  patron  to  a  sale  of  glebe  land. 

Estates  known  as  the  Leigh  estates,  in  Lancashire,  were 
settled  by  an  indenture  dated  July  10,  1901,  made  by  direc- 
tion of  the  Court  in  this  action,  in  pursuance  of  a  covenant 
contained  in  a  marriage  settlement  dated  October,  1886. 

The  settlement  conveyed  to  trustees  (inter  alia)  the  advow- 
son and  perpetual  right  of  patronage  and  presentation  of  and 
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to  the  rectory  or  parish  church  of  Walton-on-the-Hill,  in  the  swinfen 

EADY  J 

county  of  Lancaster,  to  hold  the  same  unto  the  said  trustees 


1901 


Leigh 

V. 


and  their  heirs  to  the  use  of  the  plaintiff,  John  Cecil  Gerard 
Leigh  (now  an  infant),  in  tail  male  with  remainders  over  "  ; 
and  the  settlement  contained  the  following  provision,  namely :  Leigh. 
"  Provided  also  that  during  the  minority  of  any  person  who, 
under  the  limitations  hereinbefore  contained,  is  or  would,  if 
of  full  age,  be  entitled  for  the  time  being  to  the  possession  or 
the  receipt  of  the  rents  and  profits  of  the  freehold  heredita- 
ments hereby  settled  as  tenant  in  tail  male  or  in  tail  by  pur- 
chase, the  trustees  or  trustee  may  present  a  fit  person  to  any 
vacant  ecclesiastical  benefice  either  absolutely  or  subject  to 
such  lawful  terms  as  to  resignation  as  the  trustees  or  trustee 
deem  proper.** 

By  a  private  Act  (6  &  7  Vict.  c.  16),  passed  in  1843,  for  the 
purpose  of  dividing  the  parish  of  Walton-on-the-Hill,  glebe 
lands  were  vested  in  trustees  with  power  to  sell  with  the 
consent  of  (inter  alios)  the  patron  or  patrons. 

Sect.  51  of  the  Act  provided  "  that  all  acts,  matters,  and 
things  by  this  Act  authorized  to  be  done  and  every  consent 
required  to  be  signified  by  the  patron  of  any  of  the  aforesaid 
rectories,  or  of  the  said  present  rectory  and  of  the  said  vicarage 
of  Walton-on-the-Hill,  may  be  done  and  signified  by  the  patron 
or  patrons  for  the  time  being  of  the  said  respective  benefices, 
whether  one  or  more,  who  shall  be  seised  of  the  advowson 
thereof  in  possession,  whether  for  an  estate  of  inheritance  or 
any  less  estate,  and  by  any  such  patron  or  patrons,  being  a 
married  woman  or  married  women,  notwithstanding  her  or 
their  coverture,  and  by  the  guardians  or  committees  of  any 
such  patron  or  patrons,  being  an  infant  or  infants,  lunatic  or 
lunatics,  or  idiot  or  idiots  respectively;  and  that  every  act, 
matter,  and  thing  which  shall  be  so  done,  and  every  consent 
which  shall  be  so  signified,  shall  be  as  vaHd  and  effectual  as  if 
the  party  or  parties  by  whom  or  on  whose  account  such  act, 
matter,  or  thing  shall  be  done  and  such  consent  signified  was 
or  were  seised  of  the  said  advowson  in  fee  simple  in  possession, 
and  free  from  any  inqapacity.** 

This  was  a  summons  taken  out  on  behalf  of  the  plaintiff  to 

Vol.  I.  1902.  2  F  1 
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SWINFEN  have  it  determined  whether  the  consent  of  the  patron  to  a- 
EADY  J 

sale  of  glebe  land  of  the  rectory  of  Walton-on-the-Hill  must 


1901 


Leigh 

V. 


be  given  by  the  trustees  of  the  settlement,  or  in  the  infant's 
name  by  his  mother,  who  was  testamentary  guardian.  In 
Leigh.     order  to  carry  out  an  advantageous  sale  of  building  land  it  was- 
desired  to-  get  the  decision  at  once,  and  for  that  purpose  the- 
hearing  of  the  summons  had  been  expedited. 

Metholdj  for  the  trustees  of  the  Leigh  settlement.  The- 
patron  of  a  living  for  the  time  being  is  the  person  who 
has  the  present  right  to  present  in  case  of  a  vacancy:  Co. 
Litt.  119  b.  During  the  minority  of  the  tenant  in  tail  male 
the  trustees  are  the  proper  persons  to  give  the  consent  required 
from  the  patron. 

ArJcley  for  the  trustees  of  the  Act,  and  B.  J.  Parker y  for  the 
infant.  An  advowson  is  not  a  mere  power,  but  is  an  incorporeal 
hereditament.  The  patron  or  advocatus  is  the  owner  of  the 
advowson :  he  has  other  rights  and  duties  to  exercise  besides 
the  mere  right  or  power  to  present ;  the  tenant  in  tail  of  the 
advowson  is  the  patron  of  Walton-on-the-Hill,  and  his  consent 
has  to  be  given  by  his  guardian :  Lyndwood,  Prov.  97,  Gloss  (p) ; 
HosJcins  V.  Featherstone  (1) ;  Strachy  v.  Francis  (2) ;  Duke  of 
Portland  v.  Bingham  (3) ;  Du  Gauge's  Glossary,  "  Patronus  "  ; 
Constitutions  of  Clarendon,  Stubbs's  Select  Charters,  138, 
8th  ed. ;  Bracton,  book  4,  tract.  2,  De  assist  ultimae  prae- 
sentationis,  240  b. 

Metholdy  in  reply. 

SwiNFEN  Eady  J.  This  summons  has  been  adjourned  to 
me  out  of  its  turn  in  order  that  it  may  be  disposed  of  before 
the  Court  rises  for  the  Christmas  vacation.  I  have,  therefore, 
no  opportunity  of  further  considering  the  authorities,  and  I 
must  deal  with  the  matter  at  once  as  it  now  stands. 

In  my  opinion,  the  proper  person  to  give  the  consent  in  this 
case  is  the  guardian,  according  to  the  terms  of  the  Walton- 
on-the-Hill  Eectory  Act,  1843,  under  which  the  glebe  land 

(1)  (1789)  2  Bro.  C.  C.  552.  (2)  (1741)  2  Atk.  217. 

(3)  (1792)  1  Hagg.  Cons.  157,  167. 
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may  be  sold.     [His  Lordship  read  s.  51  of  the  Act,  and  •  SWINFEN 

_  _  EADY  J. 

proceeded  : — J 
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1  ara  of  opinion  that  the  trustees  of  the  settlement  are  not 
entitled  to  the  advowson  for  any  estate  of  inheritance  or  for 
any  less  estate,  but  that  the  infant  is  tenant  in  tail  in  posses-  Leigh. 
sion  of  the  advowson.  The  advowson  does  not  consist  solely 
of  the  right  of  presentation,  but  confers  other  rights,  such 
as  the  right  to  an  injunction  to  restrain  waste.  The  result  is 
that,  in  niy  opinion,  the  consent  should  be  given  by  the 
guardian,  and  not  by  the  trustees. 

Solicitors :  Bowcliffes,  Bawle  dt  Co. ;  Field,  Boscoe  d  Co. ; 
Lowe  d  Co, 

D.  P. 


In  re  PITT  EIVEES.  C.A. 
SCOTT  V.  PITT  KIVEES.  1902 

[1900    P.    2431.]  Jan,  2^. 

Will — Ahsolute  Gift — Secret  Trust — Charity — Trust  for  Benefit  of  Pullic, 
hut  so  that  they  should  acquire  no  Bights. 

The  testator  established  a  museum,  and  laid  out  a  portion  of  his  estate 
as  a  pleasure  ground,  and  maintained  the  same  for  the  benefit  of  the  public, 
whom  he  admitted  thereto  under  certain  restrictions,  while  reserving  to 
himself  his  private  rights.  By  his  will  he  devised  and  bequeathed  the 
museum  and  pleasure  grounds  and  an  annuity  of  300?.  for  the  maintenance 
of  the  same  to  his  son.  It  was  alleged  that  these  gifts  were  really  subject 
to  a  secret  trust  in  favour  of  the  public : — 

Heldf  on  the  evidence,  that  it  was  proved  that  the  testator  intended  his 
son  to  maintain  the  museum  and  grounds  and  allow  the  public  access 
thereto  as  before,  and  that  the  son  accepted  the  gifts  with  the  assurance 
that  this  should  be  done ;  but  that  the  testator  intended  that  the  public 
should  acquire  no  rights,  and  therefore  that  no  charitable  trust  had  been 
created. 

Decision  of  Kekewich  J.,  [1901]  1  Ch.  352,  reversed. 

Appeal  from  a  decision  of  Kekewich  J.  (1) 

The  question  in  this  case  was  whether  a  devise  by  General 
Pitt  Eivers  of  a  museum  and  pleasure  grounds  at  Farnham, 
in  Dorsetshire,  was  subject  to  a  secret  trust  for  the  benefit  of 
the  public. 

(1)  [1901]  1  Ch.  352. 

2      2  1 
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C.A.         The  testator,  wlio  lived  at  Kushmore,  on  the  borders  of 

1902      Wiltshire  and  Dorsetshire,  purchased  a  house  adjoining  his 

Pitt  Riveks,  Eushmore  estate,  and  converted  it  into  a  museum  for  exhibiting 

f**  articles  and  specimens  which  he  had  collected.  The  museum 
Scott 

V.  was  open  to  the  public  all  through  the  year,  Sundays  included, 
Pitt  Rivers 

  '  and  was  placed  by  the  testator  in  charge  of  a  caretaker.  A 

further  part  of  the  Eushmore  estate,  known  as  the  Larmer 
grounds,  was  laid  out  by  the  testator  as  a  pleasure  ground,  to 
which  the  public  were  admitted  under  certain  restrictions.  In 
these  grounds  the  testator  had  built  a  theatre  where  concerts 
and  dramatic  recitals  were  given  at  the  testator's  expense,  and 
he  also  provided  a  band  which  played  every  Sunday  afternoon 
in  the  summer  months.  The  testator  made  no  charge  for 
admission,  but  he  insisted  that  the  privileges  which  he  allowed 
to  the  public  should  not  be  enjoyed  as  of  right,  and  he  put  up 
notices  in  the  Larmer  grounds  stating  that  the  grounds  were 
private  property,  and  that  persons  found  trespassing  therein 
would  be  prosecuted,  and  that  the  gates  to  the  grounds  would 
be  kept  locked  once  in  every  year  from  sunrise  to  sunset. 

By  his  will  General  Pitt  Eivers  devised  his  real  estate, 
including  Eushmore,  the  museum,  and  Larmer  grounds,  to 
trustees  upon  trust,  subject  to  certain  rent-charges,  for  his  first 
and  other  sons  successively  for  life  and  then  in  tail  male.  By 
a  codicil  dated  November  20,  1899,  he  bequeathed  to  his  eldest 
son,  the  appellant,  A.  E.  L.  F.  Pitt  (afterwards  Pitt  Eivers), 
and  his  heirs  male  the  museum  and  its  contents,  the  objects  of 
curiosity  in  his  house  at  Eushmore  which  were  intended  to  be 
placed  in  the  museum,  his  Larmer  grounds,  and  300Z.  a  year 
for  the  maintenance  of  the  museum  and  Larmer  grounds.  He 
directed  that  the  museum,  grounds,  and  objects  of  interest 
therein  should  be  kept  in  a  good  state  of  preservation,  and 
he  appointed  two  persons  trustees  "  only  for  the  purposes  so 
far  as  necessary  in  connection  with  the  future  maintenance  of 
the  said  museum,  Larmer  grounds,  and  the  objects  of  interest 
therein  and  thereon." 

A  question  arose  whether  the  effect  of  correspondence  and 
conversations  which  had  taken  place  between  the  testator  and 
his  eldest  son,  A.  E.  L.  F.  Pitt,  and  his  solicitors  had  been  to 
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impress  upon  the  property  given  by  the  codicil  a  secret  trust  C.  A. 
in  favour  of  the  public.  1902 

It  appeared  that,  some  years  before  the  execution  of  the  pitt  Rivers, 
codicil,  the  testator  had  written  to  his  son  a  letter  in  V7hich  he 

Scott 

said :  "  I  am  glad  to  see  by  your  letter  received  to-day  that  you  v. 
take  a  reasonable  view  of  my  wishes  in  regard  to  the  museum 
and  other  establishments  here.  I  shall  be  glad  to  feel  that  it 
is  not  necessary  for  me  to  make  special  provisions  for  the 
keeping  up  of  these  things,  which  would  deprive  the  owner  of 
Kushmore  of  the  pleasure  and  credit  of  keeping  them  up  of 
his  own  free  will,  and  make  the  people  of  the  neighbourhood 
gradually  come  to  look  upon  them  as  a  right.  Whereas  my 
great  object  is  that  the  estate,  viewed  as  an  institution  for  the 
benefit  of  its  surroundings,  should  continue  to  be  regarded  as 
voluntarily  contributing  to  the  pleasure  and  benefit  of  the  people 
about."  It  was  proved  that  the  testator  did  not  depart  from 
this  view ;  and  he  declined  to  adopt  a  suggestion  made  by  his 
solicitors  that  he  should  leave  the  property  to  trustees  as  a 
charitable  trust.  He  had  frequent  conversations  with  the  son, 
and  finally  shewed  him  the  codicil ;  and  the  evidence  of  that 
interview  proved  that  it  might  be  inferred  that  the  son  there- 
upon agreed  to  continue  things  as  they  were  in  his  father's 
lifetime. 

Kekewich  J.  held  that  the  codicil  did  not  create  a  trust,  but 
that  the  evidence  established  a  secret  trust  to  maintain  the 
museum  and  pleasure  grounds  and  allow  the  public  access 
thereto,  but  so  that  the  public  should  acquire  no  rights  ;  that 
the  intention  not  to  give  the  public  any  rights  must  yield 
to  the  intention  that  the  property  should  be  maintained  as 
theretofore ;  and  that  this  was  a  trust  enforceable  for  the  benefit 
of  the  public. 

The  son  appealed. 

Haldane,  K.G.,  P.  0.  Lawrence,  K.C.y  and  W,  M.  Camiy  for 
the  appellant.  The  Court  will  look  into  the  nature  of  the 
whole  transaction  :  Hughes  v.  Stuhhs.  (1)  General  Pitt  Kivers, 
if  he  meant  to  bind  his  son  at  all,  only  desired  to  do  so  as 

(1)  (1842)  1  Hare,  470. 
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C.  A.      between  his  son  and  himself ;  he  had  no  desire  to  create  any 
1902      rights  in  any  other  person.    An  intention  to  give  no  rights  to 
Pitt  Kivers,       public  is  not  inconsistent  with  a  wish  to  impose  an  obliga- 
in  re.      j.^^^      ^j^q  gQj^^    rjij^^  questions  here  are,  What  was  the  inten- 

Scott  • 

^.  tion  of  the  testator  ?  Was  it  communicated  to  the  son,  and 
Pitt  Bivebs.  ^le  accept  the  obHgation  ?  The  burden  of  proof  is  really  on 
the  Attorney-General  to  shew  that  a  trust  has  been  created ; 
but  we  submit  that  it  is  clear  that  the  testator  intended  to 
give  the  public  no  rights,  and  therefore  that  this  cannot  be  a 
charitable  trust.  He  only  intended  that  his  son  should  act  as 
he  himself  had  done.  To  establish  a  trust  it  must  be  shewn 
that  there  was  a  bargain  between  father  and  son,  any  departure 
from  which  on  the  part  of  the  son  would  be  a  fraud : 
McGormick  v.  Grogan,  (1)  It  is  only  on  that  ground  that  the 
Court  avoids  the  provision  of  the  Wills  Act  prohibiting  verbal 
dispositions  of  land.  No  such  bargain  can  be  proved  here.  It 
is  not  enough  that  the  testator  hoped  that  the  public  would  be 
admitted  as  before.  He  himself  never  allowed  them  to  acquire 
any  rights. 

Sir  B.  B,  Finlay,  A.-G.y  and  B.  J".  Parker,  for  the  Crown. 
The  law  as  to  secret  trusts  is  concisely  stated  in  Jones  v. 
Badley.  (2)  We  have  to  prove  that  the  testator  intended  to 
create  a  trust,  that  that  intention  was  communicated  to  the 
son,  and  that  he  accepted  it.  The  codicil  did  not  create  a 
trust,  but  it  shews  that  a  trust  was  intended.  The  appoint- 
ment of  trustees  is  evidence  of  that.  No  doubt  the  son  is  to 
have  very  stringent  powers  of  management — in  fact,  that  is  the 
solution  of  all  the  difficulties  of  this  case.  The  testator  would 
have  revoked  the  codicil  if  he  had  known  that  the  son  would 
dispute  the  trust. 

BenshaWy  K,G.,  and  F.  L,  Wright,  for  the  trustees  appointed 
by  the  codicil. 

Sheldon,  for  the  executor. 

Vaughan  Williams  L.J.  The  question  in  this  case  is 
whether,  by  reason  of  what  happened  between  the  testator  and 
his  son,  Mr.  Pitt  Bivers,  a  trust  has  been  created  which  is 

(1)  (1869)  L.  R.  4  H.  L.  82,  97.  (2)  (1868)  L.  R.  3  Ch.  362. 
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binding  on  the  conscience  of  Mr.  Pitt  Eivers,  and  therefore  C.A. 
enforceable  in  equity  against  him.   There  is  no  suggestion  that  1902 
a  trust  has  been  created  by  the  codicil  of  November  20,  1899,  pitt  Rivebs, 
which  is  the  codicil  that  we  have  to  consider  in  this  case.  The 

Scott 

suggestion  is  that  there  has  been  such  a  distinct  promise  made  v. 

by  Mr.  Pitt  Eivers  to  the  testator,  his  father,  in  consideration  ^^^"^  Riveb3. 

•of  which  his  father  may  be  takenjeither  to  have  executed  the  wuSbT.j. 

codicil,  or  to  have  refrained  subsequently  from  revoking  it,  that 

that  promise  will  be  enforced  against  Mr.  Pitt  Eivers.  In 

order  to  constitute  such  a  promise  binding  upon  the  person  who 

has  taken  a  benefit  under  the  will,  it  is  absolutely  necessary 

that  the  trust  should  be  communicated  to  the  donee,  and  that 

he  should  accept  it.    We  have  therefore  to  see  whether  such  a 

promise  is  proved.    It  has  been  discussed  very  often  what  are 

the  essentials  which  are  necessary  in  order  to  induce  the  Courts 

to  give  effect  to  a  trust  which  has  not  been  expressed  in  the 

way  in  which  the  Wills  Act  requires  that  testamentary 

intentions  should  be  expressed,  but  I  am  happy  to  say  that  in 

this  case  one  has  not  to  go  into  any  fine  questions  about  that. 

One  is  really  relieved  by  the  evidence  from  the  necessity  of  so 

doing.    I  suppose  one  may  state  shortly  and  concisely  that  the 

Court  never  gives  the  go-by,  if  I  may  use  the  expression,  to 

the  provisions  of  the  Wills  Act  by  enforcing  upon  any  one 

testamentary  intentions  which  have  not  been  expressed  in  the 

shape  and  form  required  by  that  Act,  except  for  the  prevention 

of  fraud.    That  is  the  only  ground  upon  which  it  can  be  done. 

But  I  am  not  going  here  to  enter  into  any  sort  of  question  as 

to  how  distinct  the  promise  need  be  in  order  to  induce  the 

Court  to  enforce  that  promise,  andl  the  ^trust  arising  under  it. 

I  will  really,  because  the  evidence  enables  me  to  dispose  of  this 

case  if  I  do  so,  deal  with  this  promise  as  if  it  were  a  mere 

question  between  A.  and  B.,  whether  the  bargain  was  entered 

into,  and  I  do  not  look  for  any  greater  distinctness  than  one 

generally  has  to  employ  when  one  is  asking  one's  self,  apart 

from  questions  of  the  Wills  Act,  Aye  or  no,  is  the  promise 

established  here  ?    In  my  judgment  no  such  promise  has  been 

established  as  can  be  enforced  as  a  trust  on  the  conscience  of 

Mr.  Pitt  Eivers,  the  son. 
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C.  A.         [His  Lordship  referred  to  the  evidence,  and  held  that,  if  any 
1902       promise  by  the  son  could  be  inferred,  there  had  been  no  promise 
Pitt  Rivers,  by  him  further  than  that  he  would  continue  to  use  the  pro- 
Sco'^  T     P^^^y  amusement  and  enjoyment  of  the  public  in  the 

V.  same  way  that  his  father  had  done.  There  was  no  such 
Pitt  Riyers.  pj^Qj^^ige  as  would  create  a  trust.  The  testator  was  extremely 
miu&ms^h.j.  anxious  that  the  museum  and  grounds  should  remain  the 
property  of  the  owner  of  Kushmore,  and  that  anything  that 
was  done  should  be  done  by  the  owner  of  Kushmore  volun- 
tarily and  of  his  own  free  will ;  and  that  desire  was  entirely 
inconsistent  with  the  creation  of  a  charitable  trust.  His 
Lordship  continued  : — ] 

We  are  asked  to  say  that,  in  consequence  of  the  son  having 
promised  his  father  that  he  would  continue  things  as  they  were 
in  his  father's  lifetime,  a  trust  has  been  created  which  the 
Court  ought  to  enforce— that  is  to  say,  a  trust  has  been  created 
by  the  giving  by  the  son  of  a  promise  which  it  would  be  uncon- 
scientious for  the  son  not  to  perform.  I  cannot  agree.  I  find 
no  such  promise  at  all.  The  only  promise  I  do  find  is  a 
promise  which  to  my^mind  is  much  more  consistent  with  the 
absence  of  a  trust  like  that  which  is  suggested  here  than  it  is 
with  the  presence  of  it. 

I  think,  therefore,  that  the  decision  was  wrong,  and  that 
it  ought  to  be  reversed. 

Stirling  L.J.    I  am  of  the  same  opinion. 

Kekewich  J.  in  the  first  place  decided  that  the  codicil  as  it 
stands  created  no  trust,  but  simply  contained  absolute  gifts  in 
favour  of  the  testator's  son ;  but  he  held  that  it  appeared  from 
the  evidence  that  the  testator  communicated  the  existence  of  this 
codicil  to  the  son,  and  at  the  same  time  disclosed  to  him  his 
wishes  with  reference  to  the  property,  and  exacted  from  the 
son  an  assurance  that  those  wishes  should  be  fulfilled.  In 
the  circumstances  he  came  to  the  conclusion  that  a  trust 
had  been  created  which  could  be  enforced  as  against  the 
son  at  the  instance  of  the  Attorney-General  as  representing 
the  public. 

Now,  what  were  the  wishes  which  were  thus  communicated 
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to  the  son  ?    In  the  first  place  the  learned  judge  says  this  (1) :      C.  A. 
"  He  "—that  is  the  testator—"  certainly  did  intend  him  1902 
that  is  the  son — **  to  maintain  the  museum  and  grounds  and  to  pitt  Eivers, 
allow  the  public  access  thereto,  and  the  son  certainly  accepted 
the  gift  of  both  with  the  assurance  that  this  should  be  done."  v. 
Then  he  adds   this :  "  While  giving  the  property  already  i^^^^^^^- 
mentioned  to  the  son  for  the  purpose  of  maintaining  the  stirUngL.j. 
museum  and  grounds  as  heretofore,  the  testator  insisted  that 
the  pubhc  should  have  no  rights."    I  think  that  the  conclu- 
sions of  fact  at  which  the  learned  judge  thus  arrived  are 
justified  by  the  evidence.   The  learned  judge  then  proceeded 
to  consider  what  was  the  legal  effect  of  the  communication 
so  made  with  the  result  which  I  have  stated :  that  he  came 
to  the  conclusion  that  a  trust  had  been  created  which  could 
be  enforced. 

With  the  utmost  respect,  I  am  unable  to  agree  with  that 
conclusion  on  that  state  of  facts.  It  seems  to  me  that  when 
once  you  arrive  at  the  conclusion  that  the  public  were  to  have 
no  rights,  it  is  impossible  to  say  that  an  effectual  trust  has 
been  created ;  and,  looking  at  the  whole  evidence,  which  I  shall 
not  go  into,  I  think  that  what  the  testator  meant  really  to  do 
was  that  which,  in  the  Irish  case  of  McCormich  v.  Grogan  (2), 
the  Lord  Justice  of  Appeal  stated  to  have  been  the  object  of 
the  testator  whose  bequests  were  the  subject  of  consideration 
in  that  case.  He  considered  there  that  the  purpose  was  to  set 
up,  after  the  decease  of  the  testator,  not  a  trustee,  but,  as  it 
were,  a  second  self,  whom,  while  he  communicates  to  him 
confidentially  his  ideas  as  to  the  distribution  of  his  property,  he 
desires  to  invest  with  all  his  own  irresponsibility  in  carrying 
them  into  effect."  The  truth  is  that  the  testator,  though  he 
had  with  the  utmost  Hberality  afforded  admission  to  the  public 
to  the  museum  and  grounds,  yet  had  anxiously  guarded 
throughout  his  whole  life  against  the  public  acquiring  any 
rights  against  him.  It  appears  from  the  evidence  that  he  was 
equally  anxious  that  no  such  rights  should  be  acquired  by  the 
public  against  his  successors ;  and  I  think  the  result  is  that  he 
was  satisfied  by  his  son  and  successor  undertaking  an  honourable 
(1)  [1901]  1  Ch.  358.  (2)  L.  E.  4  H.  L.  82,  95. 
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C.A.      obligation  to  treat  the  museum  and  the  grounds,  which  had 
1902      been  thrown  open  to  the  public  during  the  testator's  lifetime, 
Pitt  Rivees,       available  to  the  public  in  the  same  [manner  and  to  the 
same  extent  as,  and  no  further  than,  the  testator  himself  had 

SOOTT  _  _ 

V.        done.    I  agree,  therefore,  that  the  appeal  ought  to  be  allowed. 
Pitt  Eivees. 

Cozens-Hardy  L.J.    I  agree,  and  I  have  very  little  to  add. 

It  seems  to  me  that  the  testator's  wish,  as  expressed  by  him 
to  his  son,  was  inconsistent  with  the  true  idea  of  a  charity. 
The  pubHc  were  to  have  no  rights.  It  may  be  that  he  desired 
to  create  that  which,  not  being  in  the  view  of  the  law  a 
charity,  would  be  void  as  a  perpetuity.  But  I  cannot  see  that 
the  son  is  in  any  way  bound  to  do  more  than  to  agree  to  hold 
the  property  upon  the  terms  verbally  expressed  to  him  by  the 
testator,  and  these  terms  do  not  create  a  charitable  trust. 

[Their  Lordships  made  a  declaration  that  on  the  true  con- 
struction of  the  will  and  codicil  the  appellant  was  entitled  for 
an  estate  in  tail  male  to  the  property,  and  absolutely  entitled 
to  the  annuity,  free  from  any  charitable  trust ;  and  directed 
that  the  inquiry  as  to  the  objects  of  curiosity  in  the  testator's 
house,  and  the  declaration  that  the  trustees  appointed  by  the 
codicil  took  no  interest  or  estate,  should  be  retained  in  the 
order.] 

Solicitors  :  Ken^iedyy  Hughes  d  Ponsonby  ;  Solicitor  to  the 
Treasury  ;  C.  B,  Woolley  ;  Tathams  d  Pym, 

H.  C.  R. 
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HUSEY  V.  LONDON  ELECTEIC  SUPPLY  c.A. 

COKPOEATION.  1902 

[1902    H.    230.]  Feh.b.Q. 

Electric  Lighting  Company — Default  in  Payment  hy  Consumer — Power  to  cut 
off  Current — Change  of  Occupancy — Existing  Supply  of  Current — Receiver 
appointed  hy  Court — Electric  Lighting  Act,  1882  (45  &  46  Vict.  c.  56), 
ss.  19,  21 — Electric  Lighting  Orders  Confirmation  {No,  2)  Act,  1889 
(52  &  53  Vict,  c.  clxxviii.).  Schedule  {London  Electric  Supply),  s.  47. 

Under  s.  19  of  the  Electric  Lighting  Act,  1882,  no  person  within  the 
area  supplied  with  electric  current  by  an  electric  lighting  company  is 
entitled  to  a  supply  of  current  by  the  company  unless  and  until  he  has 
•entered  into  a  contract  with  the  company  for  the  purpose. 

Therefore,  upon  a  change  in  the  occupation  of  premises  to  which  current 
is  being  supplied  by  an  electric  company,  there  being  a  debt  due  to  the 
'Company  from  the  outgoing  occupier  in  respect  of  current  already 
supplied  to  him,  the  company  are  entitled  to  discontinue  the  supply  until 
the  new  occupier  has  entered  into  a  contract  with  them  for  a  supply 
io  him. 

At  the  instance  of  debenture-holders  of  an  hotel  company,  the  Court 
^appointed  a  receiver  of  the  undertaking  and  property  of  the  company. 
The  order  directed  the  company  to  deliver  to  the  receiver  possession  of  the 
hotel  "  so  far  as  is  necessary  for  the  purpose  of  such  receivership,"  and 
the  receiver  at  once  took  possession  of  the  hotel.  At  this  time  electric 
<5urrent  for  lighting  the  hotel  was  being  supplied  by  an  electric  lighting 
company,  and  a  large  sum  was  due  to  them  from  the  hotel  company  for 
current  already  supplied  : — 

Held,  that  the  electric  company  were  entitled  to  discontinue  the  supply 
of  current  until  the  receiver  had  entered  into  a  new  contract  with  them 
for  its  supply. 

Decision  of  Kekewich  J.  reversed. 

Appeal  against  an  interlocutory  injunction  granted  by 
Kekewich  J.,  restraining  the  defendants  from  cutting  off  the 
supply  of  electric  current  to  the  St.  Ermin's  Hotel,  Victoria 
Street,  Westminster,  of  which  the  plaintiff  was  in  possession 
-as  receiver  appointed  by  an  order  of  Kekewich  J.  in  a  debenture- 
(holders*  action. 

The  business  of  the  hotel  was  carried  on  by  a  company 
•called  The  Mansions  Proprietary,  Limited.  Electric  current 
was  supplied  to  the  hotel  by  the  defendant  corporation  under 
•an  agreement  dated  April  1,  1897,  between  them  and  the 
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C.A.      company.    This  agreement  contained  a  clause  (7)  which  pro- 
1902      vided  that  the  defendants  "  shall  be  at  liberty  to  discontinue  the 
HrsEY     supply  of  energy  if  and  so  long  as  the  consumer  shall  make 
London     default  in  making  payment  in  accordance  with  the  agreement 
"^Sotply^    hereinbefore  contained,"  that  is,  by  quarterly  payments,  or,  if 
OoRPOEATioN.  required  by  the  defendants,  at  shorter  periods,  at  the  rate 
specified  in  the  defendants*  published  scale  of  charges. 

On  January  17,  1902,  in  an  action  by  debenture-holders 
against  the  hotel  company,  the  plaintiff  Husey  was,  by  an  order 
of  Swinfen  Eady  J.,  appointed  receiver  of  the  undertaking, 
property,  and  assets  of  the  company.  The  order  directed  the 
company  to  deliver  over  to  the  plaintiff  as  such  receiver  all 
books,  leases,  deeds,  papers,  and  documents  relating  to  the 
property  comprised  in  the  debenture  trust  deeds,  and  all  the 
stock-in-trade  and  effects  in  the  possession  of  the  company  of 
the  business  carried  on  by  them,  and  the  licences  relating 
thereto,  **  and  also  possession  of  the  said  premises  so  far  as  is 
necessary  for  the  purpose  of  such  receivership."  At  this  time 
there  was  due  from  the  company  to  the  defendant  corporation 
a  sum  of  437Z.  25.  for  electric  current  supplied  by  them  to  the 
hotel.  Possession  of  the  hotel  and  of  the  other  property  of 
the  company  was  delivered  by  the  company  to  the  receiver  on 
the  day  on  which  he  was  appointed.  The  corporation  then 
requested  him  to  sign  an  undertaking  that  the  437Z.  25.  should 
be  paid  within  twenty-eight  days,  and  that  accounts  for  the 
supply  of  electric  energy  subsequent  to  January  18  should  be 
paid  weekly  during  his  tenure  of  the  receivership.  At  this 
time  the  receiver  had  not  made  any  written  application  for  the 
supply  of  electric  current.  He  declined  to  sign  the  proposed 
undertaking,  and  thereupon  the  corporation  threatened  to  cut  off 
the  supply  of  current  at  once.  The  receiver  did  on  January  20 
sign  an  undertaking  to  pay  the  corporation  for  all  light  supplied 
since  the  date  of  his  taking  possession  on  January  17,  and  for 
all  light  which  might  be  consumed  during  the  continuance  of 
the  receivership. 

On  January  21  the  receiver  issued  the  writ  in  the  present 
action,  by  the  indorsement  on  which  he  claimed  an  injunction 

to  restrain  the  defendants  from  taking  any  proceedings  by 
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cutting  off  or  discontinuing  the  supply  of  electric  current  from      C.  A. 
their  mains "  to  the  hotel  "  to  recover  the  amount  due  1902 
to  them  by  the  Mansions  Proprietary,  Limited,  in  respect  of  husey 
electric  current  supplied  by  them  to  the  company  prior  to  London 
January  17,  1902."  ^Supply 

On  the  hearing  of  a  motion  for  an  interlocutory  injunction,  Corporation. 
Kekewich  J.  made  the  following  order:  "The  plaintiff  under- 
taking  to  make  such  necessary  application  and  enter  into  a  new 
contract  as  required  by  s.  47  of  the  provisional  order  scheduled 
to  the  Electric  Lighting  Orders  Confirmation  (No.  2)  Act,  1889, 
and  the  plaintiff  undertaking  to  abide  by  any  order  this  Court 
may  hereafter  think  fit  to  make  as  to  damages,  in  case  the 
Court  shall  be  of  opinion  that  the  defendants  shall  have  sus- 
tained any  by  reason  of  this  order  which  the  plaintiff  ought  to 
pay,  this  Court  doth  order  that  the  defendants  be  restrained 
until  such  undertaking  to  make  such  application  as  aforesaid  be 
complied  with  from  cutting  off  or  discontinuing  the  supply  of 
electric  current  from  their  mains  to  the  premises  known  as 
St.  Ermin's  Hotel."  And  at  the  request  of  the  defendants  it 
was  further  ordered  that  pending  an  appeal  the  plaintiff  was 
not  to  make  the  application  referred  to. 

Kekewich  J.  was  of  opinion  that  the  plaintiff  was  an 

occupier  "  of  the  hotel  within  the  meaning  of  the  provisional 
order,  and  that  as  such  the  defendants  were  bound  to  supply 
him  with  electric  current  upon  the  conditions  mentioned  in  the 
provisional  order,  but  that  he  was  entitled  to  a  reasonable 
time  within  which  to  make  an  application  for  supply,  and  that 
meanwhile  the  defendants  were  not  entitled  to  discontinue  the 
existing  supply. 

The  defendants  appealed,  and  asked  that  the  order  for  an 
injunction  might  be  discharged. 

The  plaintiff  served  a  cross-notice  that  on  the  hearing  of  the 
appeal  he  should  contend  that  he  ought  not  to  have  been 
required  as  ^  condition  of  the  granting  of  the  injunction  to 
give  the  undertaking  to  make  the  appHcation  required  by  s.  47 
of  the  provisional  order,  but  that  the  injunction  ought  to  have 
been  granted  unconditionally  until  the  trial  of  the  action  or 
further  order. 
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P.  0.  Lawrence,  K.C.,  and  Austen- Car tmell,  for  the  defend* 
ants.  The  plaintiff's  case  is  that  he  is  not  bound  by  the 
agreement  of  April  1,  1897,  between  the  hotel  company  and 
the  defendants,  but  must  be  treated  as  a  new  "occupier"  of 
the  hotel.  But  a  receiver  appointed  by  the  Court  is  a  mere 
He  is  appointed  for  the  purpose  of  keeping  things 
in  medio :  Paterson  v.  Gas  Light  and  CoJce  Co,  (1)  The  order 
appointing  the  plaintiff  receiver,  though  it  directs  the  company 
to  deliver  possession  of  the  hotel  to  him  **  so  far  as  is  necessary 
for  the  purpose  of  such  receivership,"  does  not  place  him  in 
any  different  position  from  that  of  the  receivers  in  Paterson' s 
Case.  (1)  The  defendants  have  a  legal  right  to  cut  off  the 
supply  of  current  under  s.  21  of  the  Electric  Lighting  Act, 
1882  (2),  as  well  as  under  s.  47  of  the  schedule  (London 


(1)  [1896]  2  Ch.  476. 

(2)  By  s.  19,  "  Where  a  supply  of 
electricity  is  provided  in  any  part  of 
an  area  for  private  purposes,  then 
except  in  so  far  as  is  otherwise  pro- 
vided by  the  terms  of  the  license, 
order,  or  special  Act  authorizing  such 
supply,  every  company  or  person 
within  that  part  of  the  area  shall,  on 
application,  be  entitled  to  a  supply  on 
the  same  terms  on  which  any  other 
company  or  person  in  such  part  of  the 
area  is  entitled  under  similar  circum- 
stances to  a  corresponding  supply." 

By  s.  20,  "The  undertakers  shall 
not,  in  making  any  agreements  for  a 
supply  of  electricity,  shew  any  undue 
preference  to  any  local  authority,  com- 
pany, or  person,  but,  save  as  aforesaid, 
they  may  make  such  charges  for  the 
supply  of  electricity,  as  may  be  agreed 
upon,  not  exceeding  the  limits  of  price 
imposed  by  or  in  pursuance  of  the 
license,  order,  or  special  Act  autho- 
rizing them  to  supply  electricity." 

By  s.  21,  "  If  any  local  authority, 
company,  or  person  neglect  to  pay  any 
charge  for  electricity  or  any  other  sum 
due  from  them  to  the  undertakers  in 
respect  of  the  supply  of  electricity 


to  such  local  authority,  company,  or 
person,  the  undertakers  may  cut  off 
such  supply,  and  for  that  purpose  may 
cut  or  disconnect  any  electric  line  or 
other  work  through  which  electricity 
may  be  supplied,  and  may,  until  such 
charge  or  other  sum,  together  with 
any  expenses  incurred  by  the  under- 
takers in  cutting  off  such  supply  of 
electricity  as  aforesaid,  are  fully  paid, 
but  no  longer,  discontinue  the  supply 
of  electricity  to  such  local  authority, 
company,  or  person." 

By  the  Electric  Lighting  Orders 
Confirmation  (No.  2)  Act,  1889,  a  pro- 
visional order  (London  Electric  Supply) 
granted  by  the  Board  of  Trade  to  the 
defendants  in  that  year  was  confirmed. 
Sect.  47  of  that  order  provided  (inter 
alia)  that  the  undertakers  (that  is, 
the  defendants)  should,  "  upon  being 
required  to  do  so  by  the  owner  or 
occupier  of  any  premises  situate  within 
fifty  yards  from  any  distributing  main 
of  the  undertakers  ....  give  and 
continue  to  give  a  supply  of  energy 
for  such  premises  in  accordance  with 
the  provisions  of  this  order  ....  sub- 
ject to  the  conditions  following  "  (inter 
alia) :  "  Every  owner  or  occupier  of 
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Electric  Supply)  to  the  Electric  Lighting  Orders  Confirmation      0.  A. 

(No.  2)  Act,  1889,  and  there  is  no  equity  to  interfere  with  that  1902 

legal  right.  Husey 

[WarririgtoTiy  K,G.,  for  the  plaintiff.    The  plaintiff's  case  is  London 

that  the  defendants  have  no  right  to  cut  off  the  supply  as  Electric 

°  .  Supply 

against  him.     They  cannot  compel  him  to  pay  the  hotel  Corporation. 

company's  debt,  or  obtain  priority  for  it  over  the  debenture- 

holders.] 

If  the  plaintiff  is  bound  by  the  contract  between  the  defend- 
ants and  the  hotel  company,  the  defendants  are  clearly  entitled 
by  reason  of  the  company's  default  in  payment  to  cut  off  the 
supply.  If  the  plaintiff  is  a  new  occupier  of  the  hotel,  then, 
neither  under  s.  19  of  the  Act  of  1882,  nor  under  s.  47  of 
the  provisional  order,  is  he  entitled  to  demand  a  supply  of 
current  until  he  has  given  notice  to  the  defendants,  and  has 
entered  into  a  contract  with  them  for  a  supply.  This  he  has 
not  yet  done,  and  therefore  the  defendants  have  a  right  to  dis- 
continue the  supply  of  current.  The  plaintiff  really  wishes 
to  have  the  benefit  of  the  old  contract  with  the  hotel  company 
without  accepting  the  burden  of  it.  Sect.  19  of  the  Act  of 
1882  limits  the  right  of  the  electric  company  to  enter  into 
contracts  with  consumers.  It  prevents  their  making  pre- 
ferential contracts,  but  it  does  not  relieve  the  consumer  from 


premises  requiring  a  supply  of  energy 
shall  serve  a  notice  upon  tlie  under- 
takers specifying  the  premises  in 
respect  of  which  such  supply  is 
required,"  the  maximum  power  re- 
quired and  the  day  "  (not  being  an 
earlier  day  than  a  reasonable  time  after 
the  date  of  the  service  of  such  notice)  " 
on  which  the  supply  is  required  to 
commence ;  and  "  enter  into  a  written 
contract  with  the  undertakers  (if 
required  by  them  so  to  do)  to  continue 
to  receive  and  pay  for  a  supply  of 
energy  for  a  period  of  at  least  two 
years  of  such  an  amount  that  the 
payment  to  be  made  for  the  same,  at 
the  rate  of  charge  for  the  time  being 
charged  by  the   undertakers  for  a 


supply  of  energy  to  ;ordinary  con- 
sumers within  the  area  of  supply^ 
shall  not  be  less  than  20?.  per  cent,  per 
annum  on  the  outlay  incurred  by  the 
imdertakers  in  providing  any  electric 
lines  required  under  this  section  to  be 
provided  by  them  for  the  purpose  of 
such  supply,  and  give  to  the  imder- 
takers (if  required  by  them  so  to  do) 
security  "  for  payment.  If,  after  notice- 
by  the  undertakers,  security  is  not 
given  by  the  owner  or  occupier  within 
seven  days,  or  if  the  security  given 
becomes  invalid  or  insufficient,  "the 
undertakers  may,  if  they  think  fit^ 
discontinue  to  supply  energy  for 
such  premises  so  long  as  such  failure 
continues." 
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C.A.      the  necessity  of  entering  into  a  contract  before  he  can  demand 
1902      a  supply.  It  impHes  that  he  must  do  so  :  Metropolitan  Electric 
HusEY     Supply  Co.  V.  Ginder.  (1)    Sect.  47  of  the  provisional  order 
London  general  application;  the  condition  requiring  a  contract 

^SuSly^  is  not  limited  to  applications  for  a  first  supply  to  premises. 
Corporation.  Warring toUy  K.C.f  and  G.  T.  Mitchell,  for  the  plaintiff.  It 
is  submitted  that  the  learned  judge  was  right  in  restraining 
the  defendants  from  cutting  off  the  supply,  but  that  he  was 
wrong  in  imposing  on  the  plaintiff  the  undertaking  to  make 
application  for  a  supply  of  current.  The  injunction  should 
have  been  granted  in  the  ordinary  form  "  until  the  trial  of  the 
action  or  further  order."  As  the  order  stands,  the  defendants 
could  cut  off  the  supply  as  soon  as  the  plaintiff  makes  an 
application. 

It  is  submitted  that  the  plaintiff  is  entitled  to  have  the  com- 
pany restrained  from  cutting  off  the  current.  Under  s.  19  he 
is  entitled  to  a  supply  on  the  same  terms  on  which  any  other 
person  is  entitled  to  a  supply.  That  section  says  nothing 
about  "  owner  "  or  "  occupier  "  ;  any  person  within  the  area  is 
entitled  to  a  supply. 

[Vaughan  Williams  L.J.  How  are  the  terms  of  the  supply 
to  be  arrived  at  ?] 

By  means  of  the  terms  which  are  charged  to  other  persons 
within  the  area.  The  right  to  cut  off  the  supply  is  purely 
statutory :  it  is  conferred  by  s.  21  of  the  Act  of  1882.  That 
section  differs  from  s.  16  of  the  Gas  Works  Clauses  Act,  1847, 
which  was  in  question  in  Paterson's  Gase,  (2)  Sect.  16  gave 
power  to  cut  off  the  supply  of  gas  from  premises  ;  s.  21  of  the 
Act  of  1882  only  gives  power  to  cut  off  the  supply  from  the 
person  who  is  in  default.  The  defendants  have  no  power  to  dis- 
continue the  supply  because  a  previous  occupier  is  in  default,  or 
to  make  the  payment  of  arrears  due  by  a  previous  occupier  a 
condition  precedent  to  a  supply  to  a  new  occupier. 

Many  of  the  provisions  of  s.  47  of  the  provisional  order  do 
not  apply  to  a  case  in  which  a  supply  of  current  is  already 
existing,  e.g.,  the  provision  that  the  day  for  the  commencement 
of  a  supply  must  not  be  earlier  than  a  reasonable  time  after 
(1)  [1901]  2  Ch.  799.  (2)  [1896]  2  Ch.  476. 
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service  of  the  notice.    No  time  is  necessary  then.    And  it  is  C.A. 

submitted  that  when  there  is  an  existing  connection  with  the  1902 

main  it  is  not  necessary  that  the  new  occupier  should  enter  husey 

into  a  contract  with  the  undertakers  as  a  condition  precedent  London 

to  the  continuance  of  the  supply  of  current.    This  view  is  Electric 

.  .  .  Supply 

confirmed  by  the  provisions  of  s.  47  as  to  what  is  to  be  Corporation. 

contained  in  the  contract.    The  section  makes  a  distinction 

between  giving  a  supply  of  current  and  continuing  an  existing 

supply.    The  defendants  are  bound  to  continue  the  supply  to 

premises  which  they  are  already  supplying. 

There  is  no  authority  which  shews  that  the  plaintiff  is  not 

an  occupier  of  the  hotel.    In  Paterson  v.  Gas  Light  and  Coke 

Co.  (1)  the  receiver  had  been  in  possession  at  first  only  as  agent 

of  the  company  which  had  issued  the  debentures,  and,  in  order 

to  come  within  the  provisions  of  s.  18  of  the  Gas  Light  and 

Coke  Company's  Act,  1872,  he  had  to  shew  that  he  was  the 

"  next  tenant "  of  the  premises.    He  failed  to  do  that,  because 

his  possession  continued.    Kigby  L.J.  said  (2)  there  had  been 

"  no  change  of  ownership."    In  In  re  Smith  (3)  there  was  no 

change  of  ownership  when  the  official  receiver  in  bankruptcy 

took  possession  of  the  debtor's  premises,  and  therefore  s.  16  of 

the  Gasworks  Clauses  Act,  1847,  applied.    In  In  re  Flack  (4) 

it  was  held  that  the  trustee  in  a  bankruptcy  was  in  the  position 

of  an  "  incoming  tenant "  within  the  meaning  of  s.  48  of  the 

Metropolis  Water  Act,  1871,  and  that  the  water  company  were 

not  entitled  to  require  him  to  pay  arrears  due  to  them  by  the 

bankrupt  as  a  condition  precedent  to  their  continuing  the 

supply  of  water.    That  case  applies  here.    The  decision  in 

hi  re  Marriage^  Neave  d  Co,  (5)  was  based  upon  there  having 

been  no  change  of  occupier  within  the  meaning  of  s.  16  of 

the  Poor  Bate  Assessment  and  Collection  Act,  1869,  when  a 

receiver  and  manager  of  a  company's  property  and  business 

was  appointed  by  the  Court.    But  in  that  case  the  order  did 

not  direct  the  company  to  give  up  possession  of  their  premises 

to  the  receiver.    That  could  not  apply  to  the  receiver  of  the 

(1)  [1896]  2  Ch.  476.  (3)  [1893]  1  Q.  B.  323. 

(2)  Ibid.  485.  (4)  [1900]  2  Q.  B.  32. 

(5)  [1896]  2  Ch.  663. 
YoL.  I.  1902.  2  1 
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C.  A.      business  of  an  hotel,  for  the  spirit  and  other  licences  must  be 
1902      transferred  to  him.    There  was,  therefore,  in  the  present  case 
HusEY     a  change  of  occupation.  At  any  rate,  the  defendants  expressed 
LoNDox  willingness  to  supply  the  plaintiff  with  current  if  he  would 

^SuppLY^  secure  the  payment  of  the  arrears,  and  this  relieved  him  from 
Corporation,  the  obligation  of  making  a  formal  application  to  the  defendants, 
because  he  knew  that  they  would  not  supply  him  unless  he 
paid  or  secured  the  arrears.  This  he  was  not  bound  to  do. 
He  asked  for  a  continuance  of  the  supply,  but  he  did  not  adopt 
the  old  contract  with  the  hotel  company.  In  Bichards  v. 
Kidderminster  Overseers  (1)  it  was  held  by  North  J.  that,  on 
the  entering  into  possession  of  a  receiver  appointed  under  a 
power  contained  in  a  debenture  trust  deed  which  provided 
that  the  receiver  should  be  deemed  to  be  the  agent  of  the 
mortgagor  company,  there  was  a  change  of  occupancy  within 
the  meaning  of  s.  16  of  the  Poor  Eate  Assessment  and 
Collection  Act,  1869. 

Austen-Gartmell,  in  reply.  The  defendants  did  not  tender 
the  undertaking  to  the  plainti£f  as  a  new  contract,  but  as  a 
condition  on  which  they  would  not  exercise  their  immediate 
right  to  cut  off  the  supply  of  current.  It  is  the  practice  of  the 
defendants  whenever  there  is  a  change  of  tenancy  to  stop  the 
supply  of  current  until  the  new  tenant  comes  into  occupation. 
In  re  Flack  (2)  has  no  application  to  the  present  case.  A 
supply  of  current  can  only  be  given  to  premises ;  there  is  no 
personal  right  in  an  owner  or  occupier  independently  of  owner- 
ship or  occupation  of  premises.  Paterson  v.  Gas  Light  and 
Coke  Co.  (3)  governs  the  present  case.  It  is  submitted  that  the 
plaintiff  is  not  a  new  occupier  of  the  hotel ;  but,  whether  he  is 
so  or  not,  the  injunction  ought  not  to  have  been  granted. 

Vaughan  Williams  L.J.,  after  stating  the  facts  and  the 
order  for  an  injunction,  continued : — The  question  is  whether 
Kekewich  J.  was  right  in  granting  this  injunction. 

It  is  obvious  from  the  indorsement  on  the  writ  that  the 
plaintiff's  claim  was  then  made  upon  the  basis  that  the  contract 

(1)  [1896]  2  Ch.  212.  (2)  [1900]  2  Q.  B.  32. 

(3)  [1896]  2  Ch.  476. 
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between  the  defendant  corporation  and  the  hotel  company  was  C.  A. 

still  a  subsisting  contract.    But  when  the  case  came  before  1902 

Xekewich  J.  the  plaintiff  took  up  an  alternative  position,  husey 

namely,  that  the  occupation  by  the  hotel  company  had  come  London 

to  an  end,  and  that  there  was  a  new  occupation  of  the  hotel  by  ^'^lectric 

Supply 

'himself.    I  will  assume  (at  all  events  at  first)  that  the  latter  Corporation. 
^contention  of  the  plaintiff  was  right,  for  I  think  that  contention  vaughan 
puts  him  in  the  best  position.    I  assume  that  the  occupation  ' 
by  the  hotel  company  had  come  to  an  end,  and  that  the  plaintiff 
was  a  new  occupier.    If  that  is  so,  then,  in  my  judgment,  the 
plaintiff  was  not  entitled  to  any  supply  of  electric  current 
unless  and  until  he  had  made  a  new  contract  with  the 
defendant  corporation.    Of  course,  on  the  other  hand,  if  we 
suppose  that  the  old  contract  with  the  hotel  company  remained 
in  force,  and  that  the  supply  of  current  was  to  continue  under 
that  old  contract,  there  can  be  no  doubt  that  the  defendant 
corporation  were  entitled  to  cut  off  the  current  because  of  the 
default  of  the  hotel  company  in  payment  for  the  past  supply 
under  their  contract  with  the  defendant  corporation. 

Under  these  circumstances  it  seems  to  me  that,  in  whichever 
way  you  regard  it,  this  injunction  restraining  the  defendant 
corporation  from  cutting  off  the  current  ought  not  to  have  been 
granted.  "Whether  you  assume  that  the  old  contract  continued, 
or  whether  you  assume  that  there  was  a  change  of  occupation, 
in  neither  view  of  the  case  ought  the  defendants  to  have  been 
restrained. 

"We  have  listened  to  a  long  argument  on  the  question 
whether  s.  47  of  the  confirmed  provisional  order  of  1889 
applies  to  any  but  a  first  contract  for  the  supply  of  electric 
energy.  It  was  argued  that  some  of  the  clauses  of  that  section, 
especially  those  which  set  forth  the  first  and  second  conditions 
which  are  to  be  contained  in  a  contract,  cannot  apply  to  any 
case  but  one  in  which  there  is  for  the  first  time  a  supply  of 
electric  energy  to  certain  premises,  and  that  those  clauses  have 
no  application  to  a  case  in  which  there  is  an  existing  supply  of 
electric  energy  by  means  of  connections  made  under  a  previous 
contract.  I  do  not  propose  to  decide  that  question  now.  I 
think  many  cogent  reasons  might  be  urged  to  shew  that  s.  47 

2  a  2  1 
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O.A.  is  one  of  general  application.  I  cannot,  however,  shut  my 
1902       eyes  to  some  arguments  to  the  contrary  which  were  most 

HusEY     forcibly  urged  by  Mr.  Warrington.    But  I  do  not  think  it  is 

London    necessary  to  decide  that  question  now. 

^SuppLY^       According  to  my  view,  whichever  may  be  the  right  con- 
CoRPORATioN.  struction  of  s.  47,  it  is  plain  that  under  the  Act  of  1882  no  one 
Vaughan     IS  entitled  to  demand  a  supply  of  electric  energy  unless  and 

  "  "  until  he  has  entered  into  a  contract  with  the  undertakers  who 

are  empowered  to  give  the  supply.  In  my  opinion,  the  basis  of 
the  Act  of  1882  is  that  persons  who  require  a  supply  of  energy 
shall  be  entitled  to  contract  with  the  undertakers  for  it,  pro- 
vided that  the  undertakers  shall  not  charge  a  price  exceeding 
the  limits  imposed  by  the  provisional  order  or  special  Act  which 
authorizes  them  to  supply  electric  energy,  and  provided  also 
that  the  undertakers  shall  shew  no  preference.  That  is  pro- 
vided for  in  s.  19,  the  effect  of  which  is  that  every  person 
within  the  area  shall  be  entitled  to  a  supply  of  electric  energy 
on  the  same  terms  as  those  on  which  any  other  person  under 
similar  circumstances  is  entitled  to  a  corresponding  supply. 
But  that  provision  assumes  that  there  is  already  a  contract 
fixing  the  terms  of  supply  as  between  the  undertakers  and  some- 
other  person  who  is  supplied  by  them.  Then  the  Act  says  in 
effect  that  any  other  person  within  the  area  who  wishes  for  a 
supply  under  similar  circumstances  is  to  have  a  right  to  insist 
upon  having  a  similar  contract.  But  that  assumes  that  there 
will  be  a  contract.  And  s.  20  is  also  framed,  I  think,  upon  the 
basis  that  there  is  to  be  a  contract  between  the  undertakers 
and  the  consumer.  The  outcome,  in  my  judgment,  is  this. 
— that  the  plaintiff  is  not  entitled  to  any  supply  of  electric 
current  unless  and  until  he  has  entered  into  a  contract  with  the 
defendants  for  that  supply.  He  has  not  yet  entered  into  such 
a  contract,  and,  so  long  as  he  has  not  done  so,  he  is  not  entitled 
to  have  the  defendants  restrained  from  cutting  off  the  current. 
If,  as  I  have  already  said,  the  plaintiff  is  not  the  "  occupier  "  of 
the  hotel,  if  there  has  been  no  change  of  occupation,  and  the 
hotel  company  are  still  in  occupation,  a  fortiori  the  defendants 
ought  not  to  be  restrained. 
I  will  add  a  word  upon  a  point  which  has  been  urged  upon 


1  Ch. 


CHANCERY  DIVISION. 


421 


"US  in  regard  to  the  purpose  which  it  is  said  the  defendants  have      C.  A. 

in  insisting  upon  cutting  off  the  current  unless  and  until  a  new  1902 

contract  is  made  by  the  plaintiff.   It  is  said  that  the  real  object  husey 

of  the  defendants  is  not  to  obtain  a  contract  with  the  plaintiff,  London 

but  to  compel  him  as  receiver  for  the  debenture-holders  to  pay  Electric 
^  .  .  ^  Supply 

the  debt  of  437Z.  for  electric  current  supplied  to  the  hotel,  Corporation. 

-which  the  debenture-holders  are  not  really  liable  to  pay.    I  do  vaugimn 

not  know  whether  that  is  the  whole  object  of  the  defendants  ;   

I  will  assume  that  it  is  part  of  their  object.     But  if  the 

defendants  have  a  legal  right  to  say,  "  We  will  cut  off  the 

supply  of  electric  energy  until  a  new  contract  is  made  by  the 

plaintiff,"  and  the  truth  is  that  the  debenture-holders  would 

rather  pay  the  old  account  than  have  the  hotel  kept  in  darkness 

for  a  few  days,  so  much  the  better  for  the  defendants.  They 

are  perfectly  entitled  to  exercise  any  legal  rights  which  they  . 

have,  and  not  the  less  so  because  by  enforcing  those  rights 

they  will  probably  obtain  a  collateral  advantage.    It  seems  to 

me  that  the  question  what  the  ultimate  purpose  of  the 

defendants  may  be  has  nothing  to  do  with  the  abstract  point  of 

law  which  we  have  to  decide. 


Stieling  L.J.  I  am  of  the  same  opinion,  and  will  add  only 
a  few  words. 

The  action  is  based  upon  the  alleged  infringement  of  a  legal 
right.  The  injunction  is  not  sought  on  any  equitable  ground 
other  than  this,  that  the  plaintiff  says  that  the  defendants 
threaten  and  intend  to  violate  his  legal  right  to  a  continuous 
supply  of  electric  current  to  the  hotel.  In  order,  therefore,  to 
obtain  an  injunction,  the  plaintiff  must  shew  that  he  has  a  legal 
right  to  that  supply. 

The  plaintiff  is  the  receiver  appointed  in  an  action  by 
debenture-holders  against  the  hotel  company,  and  the  order 
appointing  him  directed  the  company  to  deliver  up  possession 
of  the  hotel  to  him,  and  he  has  taken  possession  accordingly. 
The  contract  between  the  company  and  the  defendants  for 
the  supply  of  electric  current  to  the  hotel  was  not  put  an 
end  to  by  the  appointment  of  the  receiver.  The  debenture- 
holders  have  a  charge  upon  all  the  property  of  the  company. 
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C.  A.      of  which  this  contract  formed  part,  and  I  apprehend  that 
1902      the  plaintiff,  by  taking  proper  steps  in  the  name  of  the 
HusEY     company,  might  enforce  the  provisions  of  that  contract  and 
London     obtain  a  Supply  of  current  through  the  company.    But  there- 
Electric    is  a  very  good  reason  why  he  should  not  adopt  that  course, 
CoEPOKATiox.  because  the  agreement  expressly  provided  that  the  defendants^ 
Stirling  L.J.   should  bo  at  liberty  to  discontinue  the  supply  of  energy  if  and 
so  long  as  the  consumer  should  make  default  in  payment  in. 
accordance  with  the  agreement. 

Now  the  hotel  company  have  made  a  serious  default,  and  a, 
large  sum  is  due  from  them  to  the  defendants  in  respect  of  the 
past  supply  of  current.  The  stipulations  in  this  agreement 
would,  if  the  plaintiff  adopted  it,  be  binding  upon  him  ;  but  he- 
objects  to  pay  the  arrears.  Therefore,  naturally,  he  will  have 
nothing  to  do  with  the  agreement.  It  is  not  for  me  to  say  now, 
and  I  do  not  express  an  opinion  about  it  one  way  or  the  other,, 
whether  he  can  be  compelled  to  adopt  that  agreement,  or 
whether  he  can  only  obtain  a  supply  by  entering  into  a  new 
agreement  with  the  defendants.  But,  if  he  does  not  choose  to 
avail  himself  of  the  old  agreement,  the  only  other  way  in  which 
he  can  obtain  a  supply  is  as  being  the  "  occupier  "  of  the  hotel. 
Now,  his  title  in  that  character  arises  either  under  the  confirmed 
provisional  order  of  1889  or  under  the  general  provisions  of  the 
Act  of  1882,  and  the  learned  counsel  for  the  plaintiff  relied,  I 
think,  rather  upon  the  provisions  of  s.  47  of  the  order  of  1889. 
The  first  part  of  that  section  imposes  on  the  defendants  the 
duty  of  giving  and  continuing  to  give  a  supply  of  energy  when 
required  so  to  do  by  the  owner  or  occupier  of  any  premises 
within  fifty  yards  from  their  distributing  main,  but  that  supply 
is  to  be  in  accordance  with  the  provisions  of  the  order.  Now 
that,  I  suppose,  extends  to  every  owner  and  occupier  within 
the  defined  limits.  The  subsequent  portion  of  the  section 
imposes  obligations  upon  the  owner  and  occupier.  Every 
owner  or  occupier  of  premises  requiring  a  supply  of  energy  "  is  to 
do  certain  specified  things.  The  language,  so  far  as  I  have  read 
it,  is  as  extensive  as  that  which  is  used  with  reference  to  owners 
and  occupiers  in  the  preceding  portion  of  the  order,  and  it  seems 
to  me  that  prima  facie  it  must  be  taken  to  mean  that  every 
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owner  or  occupier  who  desires  to  avail  himself  of  the  provisions      C.  A. 
in  the  earlier  part  of  the  section,  and  to  seek  a  supply  from  the  1902 
undertakers,  must  on  his  part  comply  with  the  directions  which  husey 
are  given  in  the  subsequent  portions  of  the  order,  which  require  London 
him  to  serve  a  notice  upon  the  undertakers  specifying  the  pre-  -^^^^^ 
mises  in  respect  of  which  the  supply  is  required,  the  maximum  Corporation. 
power  required  and  so  on,  and  to  enter  into  a  written  contract   Stirling  l. j. 
with  the  undertakers. 

I  agree  that,  notwithstanding  the  wide  language  used,  it  may 
be  that  the  other  parts  of  the  section,  and  the  nature  of  the 
obligations  imposed,  shew  that  the  words  ought  to  receive 
a  narrower  interpretation.  And  it  has  been  argued  that 
the  language  used  as  to  some  of  the  obligations  which  are 
imposed  shews  that  it  does  not  apply  to  owners  or  occupiers 
who  are  not  requiring  a  supply  for  the  first  time,  or,  at  all 
events,  to  occupiers  who  became  such  at  a  time  when  there  was 
an  already  existing  supply  of  current  to  the  premises.  I  need 
not  on  the  present  occasion  say  more  than  that  I  am  not  satis- 
fied that  such  a  limitation  exists,  and  as  at  present  advised  I 
am  inclined  to  think  that  every  owner  or  occupier  must  fulfil 
all  the  conditions  imposed  by  s.  47.  But,  if  I  am  wrong  in 
that  view,  I  agree  entirely  with  what  Vaughan  Williams  L.J. 
has  said  as  to  the  efect  of  s.  19  of  the  Act  of  1882,  and 
quacunque  via  I  am  of  opinion  that  the  occupier  is  not  entitled 
as  of  right  to  a  supply  of  electric  current  until  he  has  entered 
into  a  contract  with  the  defendant  corporation.  The  plaintiff 
does  not  profess  to  have  entered  into  such  a  contract,  and 
therefore  it  seems  to  me  that  there  is  no  ground  for  the 
injunction. 

I  will  only  add  this — that  if,  as  I  think,  the  defendants  have 
a  legal  right  to  cut  off  the  electric  current,  the  Court  has  no 
jurisdiction  to  interfere  with  them  simply  because  they  are 
actuated  by  the  motive  which  has  been  suggested.  It  has  been 
held  by  the  House  of  Lords  in  Bradford  Corporation  v. 
Fickles  (1)  and  subsequent  cases  that  even  the  existence  of 
malicious  motive  does  not  prevent  a  person  from  exercising  his 
legal  right,  or  give  a  title  to  an  injunction  against  him.  Here 

(1)  [1895]  A.  C.  587. 
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C.  A.  the  facts  fall  far  short  of  establishing  malice,  and  in  my  opinion 
1902      there  is  no  foundation  for  granting  the  injunction. 

HUSEY 

^  ^-  Cozens-Hardy  L.J.    I  am  entirely  of  the  same  opinion. 

London  ....  . 

Electric  The  injunction  which  has  been  granted  can  be  justified  only  on 

CoEPOEATioN.  ground  of  a  breach,  or  a  threatened  breach,  of  some  contract 
between  the  plaintiff  and  the  defendants,  or  on  the  ground  of  a 
breach  of  some  statutory  duty  imposed  upon  the  defendants  in 
favour  of  the  plaintiff.  Now,  there  is  one  contract  in  existence, 
namely,  the  old  contract  between  the  defendant  corporation 
and  the  hotel  company.  Upon  that  contract  the  plaintiff  does 
not  rely,  and  for  the  best  possible  reason,  namely,  that  under 
its  express  terms  the  defendants  are  entitled  to  cut  off  the 
supply  of  current  by  reason  of  the  non-payment  of  the  arrears 
due  by  the  hotel  company.  No  new  contract  with  the  defend- 
ants is  even  alleged  by  the  plaintiff.  But  it  is  suggested,  as  I 
understand  it,  that  a  breach  by  the  defendants  of  some  statutory 
duty  is  threatened,  and  that  this  entitles  the  plaintiff  to  relief 
by  way  of  injunction. 

Now  I  will  assume,  without  deciding  the  point,  that  tte 
plaintiff  is,  by  virtue  of  the  form  of  the  order  appointing  him 
receiver,  to  be  deemed  an  occupier  "  of  the  hotel.  If  he  is 
not  an  "  occupier  "  it  seems  to  me  plain  that  there  is  no  statu- 
tory duty  of  the  defendants  towards  him.  But,  if  he  is  an 
"  occupier,"  and  treating  him  on  that  footing,  I  cannot  find 
anything  in  the  statute  which  entitles  a  person  from  the  mere 
fact  that  he  is  in  occupation  of  premises  which  are  being  already 
supplied  with  electric  current  to  say,  "  You  must  continue  this 
supply,  although  there  is  no  contract  between  you  and  me,  and 
in  fact  you  are  bound  to  continue  it  for  at  least  seven  days  with- 
out any  security  from  me."  I  prefer  to  base  my  judgment  rather, 
as  Vaughan  Williams  L.J.  has  done,  upon  s.  19  of  the  Act  of 
1882.  I  think  that  section  contemplates  an  arrangement  or 
a  contract  between  the  occupier  and  the  undertakers,  and  that 
the  words  "  entitled  to  a  supply  "  mean  entitled  to  a  supply 
under  and  by  virtue  of  a  contract  made  between  the  occupier 
and  the  undertakers.  The  terms  of  the  supply  may  vary. 
There  is  a  maximum  charge,  and  s.  20  prevents  undue  preference. 
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But  within  those  limits  it  is  left  to  the  undertakers  to  make      C.  A. 
such  bargains  as  they  may  think  fit  with  the  individuals  who  1902 
come  to  them  for  a  supply  of  electric  current.    This,  I  think,  husey 
was  the  view  taken  by  Buckley  J.  in  Metropolitan  Electric  i^qndon 
Supply  Co.  V.  Ginder,  (1)    The  learned  judge  said  (2) :     Under  ^g^^J^^^ 
s.  19,  every  person  within  such  an  area  as  this  is  entitled  to  a  Corporation. 
supply  on  the  same  terms  on  which  any  other  person  in  the  cozens- 

area  '  is  entitled  under  similar  circumstances  to  a  corresponding   ^"  ' 

supply/  Now,  that  last  expression,  a  person  *  is  entitled,' 
means,  I  think,  is  entitled  by  arrangements  made  between  him 
and  the  company."  No  such  arrangements  have  been  made 
here ;  no  contract  is  alleged  now  to  exist  between  the  plaintiff 
and  the  defendants.  For  these  reasons  I  think  the  injunction 
-granted  by  Kekewich  J.  ought  to  be  dissolved,  with,  I  suppose, 
the  usual  consequences  as  to  costs,  unless,  of  course,  the  parties 
^desire  to  make  an  end  of  the  action  now. 

SoHcitors :  Deacon,  Gibson,  Medcalf  d  Marriott ;  S.  J,  B, 
Stammers. 

(1)  [1901]  2  Ch.  799.  (2)  [1901]  2  Ch.  810. 

W.  L.  C. 
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In  re  BUKBIDGE. 

1902 

^-'v-*'  Lunacy — Jurisdiction — Inquiry — Domiciled  Foreigner  temporarily  in  England^ 
Feb.  24. 

The  Court  in  Lunacy  has  jurisdiction  to  order  an  inquiry  into  the  state^ 
of  mind  of  a  domiciled  foreigner  who  is  temporarily  resident  in  England. 

Petition  for  an  inquiry  into  the  state  of  mind  of  Grace  Ann. 
Burbidge,  an  alleged  lunatic.  She  was  the  widow  of  a  citizen 
of  the  United  States  of  America,  and  was  domiciled  there. 
She  came  over  to  England  in  June,  1901.  During  the  voyage 
and  after  her  arrival  in  England  she  manifested  symptoms  of 
insanity,  and  was  placed  in  an  asylum.  Her  property  con- 
sisted mainly  of  real  estate  in  the  State  of  New  Jersey,  and  she 
had  no  property  in  England,  except  perhaps  a  few  personal 
chattels  and  some  cash  which  she  had  brought  with  her.  The 
petition  was  presented  by  her  brother,  a  British  subject  who 
resided  in  Wales.  The  hearing  was  referred  to  the  Court  by 
Cozens-Hardy  L.J.,  who  felt  some  doubt  as  to  the  jurisdiction. 

Newton  Crane y  for  the  petitioner.  It  is  submitted  that  the 
Court  has  jurisdiction  to  direct  the  inquiry,  though  there  is  no 
very  recent  authority  on  the  point.  The  object  of  such  an 
inquiry  is  to  benefit  the  lunatic,  as  well  as  to  protect  her 
property.  The  Court  would  not  have  to  exercise  any  extra- 
territorial jurisdiction.  In  re  Houstoun  (1)  is  in  favour  of  the 
jurisdiction,  and  so  is  In  re  BariatinsM,  (2)  In  In  re  Sotto- 
maior  (3)  the  question  was  whether  the  Court  would  direct  an 
inquiry  as  to  the  date  when  the  lunacy  of  a  domiciled  Portu- 
guese, who  was  residing  in  England,  had  commenced,  and  the 
Court  refused  to  do  that,  though  the  Portuguese  Court  desired 
that  it  should  be  done.  But  the  Court  did  direct  the  ordinary 
inquiry  into  the  alleged  lunatic's  state  of  mind.  He  had  real 
estate  in  Portugal,  and  his  only  property  in  England  was  a. 
dividend  of  208^.,  payable  under  a  composition  deed.  That 


(1)  (1826)  1  Russ.  312.  (2)  (1843)  1  Ph.  375. 

(3)  (1874)  L.  R.  9  Ch.  677. 
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case  shews  that  the  Court  has  jurisdiction  to  direct  the  inquiry      C.  A. 
in  the  present  case.    It  is  probable  that  the  lunatic  has  some  1902 
small  personal  estate  in  this  country.    There  is  no  evidence  buebidge 
about  it,  but  she  must  have  brought  some  trunks  with  her  and 
some  money  for  her  voyage. 

Vaughan  Williams  L.J.  We  are  all  of  opinion  that  there 
is  jurisdiction  to  direct  the  inquiry.  If  authority  is  needed,  I 
think  In  re  Sottomaior  (1)  supplies  ample  authority.  Though 
in  that  case  the  Court  did  not  grant  an  inquiry  as  to  the  com- 
mencement of  the  lunacy,  they  did  order  an  inquiry  into  the 
alleged  lunatic's  then  state  of  mind.  And  I  think  it  is  probable 
that  this  alleged  lunatic  has  a  few  personal  chattels  in  this 
country.  It  is  not  necessary  to  consider  now  what  the 
consequences  of  the  inquiry  may  be. 

Stirling  and  Cozens-Haedy  L.J  J.  concurred. 

Solicitors :  Indermaur  ^  Brown, 

(1)  L.  E.  9  Ch.  677. 

W.  L.  C. 
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HUNT  V.  LUCK. 

[1899    H.  110.] 

Vendor  and  Purchaser — Adverse  Title — Constructive  Notice — Notice  hy 
Tenancy — Conveyancing  Act,  1882  (45  &  46  Vict,  c.  39),  s.  3. 

The  occupation  of  land  by  a  tenant  affects  a  purchaser  of  the  land  with 
constructive  notice  of  all  that  tenant's  rights,  but  not  with  notice  of  his 
lessor's  title  or  rights. 

Actual  knowledge  by  the  purchaser  that  the  rents  of  the  land  are  paid 
by  the  tenants  to  some  person  whose  receipt  of  them  is  inconsistent  with 
the  title  of  the  vendor  is  constructive  notice  of  that  person's  rights ;  but 
mere  knowledge  that  the  rents  are  paid  to  an  estate  agent  affects  the 
purchaser  with  no  notice  at  all. 

Decision  of  Farwell  J.,  [1901]  1  Ch.  45,  affirmed. 
Barnhart  v.  Oreenshields,  (1853)  9  Moo.  P.  C.  18,  followed. 
Dictum  of  Jesse]  M.E.  to  the  contrary  in  Mumford  v.  Stohwasser, 
(1874)  L.  H.  18  Eq.  556,  562,  disapproved. 

Appeal  by  the  plaintiff  against  the  judgment  of  Farwell  J.  (1) 
dismissing  the  action  as  against  some  of  the  defendants. 

The  plaintiff,  who  was  the  real  representative  of  her  late 
husband,  Dr.  Hunt,  and  the  tenant  for  life  under  his  will, 
claimed  to  impeach  some  conveyances  of  twenty-seven  free- 
hold houses  and  land  situate  at  Wimbledon,  which  purported 
to  have  been  executed  by  her  husband  in  favour  of  one  Gilbert, 
an  estate  agent  at  Hastings,  where  Dr.  Hunt  resided. 

The  defendant  Miss  Luck  was  the  real  representative  and 
the  residuary  legatee  and  devisee  of  Gilbert.  The  other 
defendants  were  his  mortgagees  of  the  property.  The  evi- 
dence shewed  that  the  rents  of  the  houses,  twenty-five  of  which 
were  let  on  weekly  tenancies  and  the  other  two  on  tenancies 
from  year  to  year,  had  been  collected  by  one  Woodrow,  an 
estate  agent  at  Wimbledon,  and  remitted  by  him  direct  to 
Dr.  Hunt  until  July  10,  1897,  after  which  date  they  were,  by 
arrangement,  remitted  by  Woodrow  to  Gilbert  as  agent  for 
Dr.  Hunt. 

The  rents  were  paid  by  Gilbert  to  Dr.  Hunt  till  his  death  on 
(1)  [1901]  1  Ch.  45. 


1902 
Jan.  23. 
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June  10,  1898,  and  were  afterwards  paid  to  the  plaintiff  till  the  C.  A. 
death  of  Gilbert  on  September  6,  1898.  1902 

After  the  death  of  Gilbert,  the  plaintiff  discovered  that  by  a  hunt 
voluntary  conveyance  dated  March  31,  1896,  part  of  the  pro-  i,^c^, 

perty,  and  by  a  conveyance  dated  October  10,  1896,  expressed   

to  be  made  in  consideration  of  12,000Z.,  the  receipt  of  which 
sum  was  thereby  acknowledged  by  Dr.  Hunt,  the  whole  of  the 
property,  purported  to  be  conveyed  by  him  to  Gilbert  abso- 
lutely, and  that  in  August,  1897,  Gilbert  had  conveyed  the 
property  by  way  of  mortgage  to  the  defendant  mortgagees. 
The  title-deeds,  which  had  been  deposited  by  Gilbert  with  his 
bankers  to  secure  an  overdraft,  were  by  his  directions  handed 
over  to  the  mortgagees  on  completion. 

The  plaintiff  alleged  that  the  apparent  signature  of  Dr.  Hunt 
to  the  conveyances  was  a  forgery,  and,  alternatively,  that  Dr. 
Hunt  was  at  the  date  of  the  conveyances  totally  incapable  of 
transacting  business,  and,  alternatively,  that  Gilbert  concealed 
the  actual  contents  of  the  conveyances  from  Dr.  Hunt,  and 
represented  them  as  being  merely  documents  arranging  the 
terms  on  which  Gilbert  was  to  collect  the  rents  as  agent,  and 
that  Gilbert  fraudulently  obtained  possession  of  the  title-deeds 
by  representing  that  they  were  required  for  the  purpose  of  the 
agency. 

The  plaintiff  also  alleged  that  the  pretended  purchase-money 
of  12,000Z.  had  never  been  paid,  that  neither  Gilbert  nor  the 
defendants  ever  took  possession  of  the  property,  and  that  the 
mortgagees  were  guilty  of  negligence  in  omitting  to  make 
proper  inquiries  of  the  tenants,  which  inquiries  would  have 
elicited  the  fact  that  Dr.  Hunt  was  the  true  owner  and  was  in 
possession  or  receipt  of  the  rents.  There  was  evidence  that 
in  May,  1897,  during  the  negotiations  for  the  mortgages,  the 
mortgagees  employed  an  agent  named  Woodhams  to  value  the 
property  on  their  behalf,  and  that  Woodhams  on  inquiry  of 
the  tenants  was  informed  that  the  rents  were  paid  by  them  to 
Woodrow.  "Woodhams  did  not  pursue  the  inquiry  further,  or 
ascertain  on  whose  behalf  Woodrow  was  collecting  the  rents, 
nor  did  the  mortgagees  make  any  other  inquiries  on  the  point, 
the  paper  title  being  satisfactory. 
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C.  A.  The  defendant  Luck  did  not  deliver  a  defence,  and  did  not 
1902  appear  at  the  trial.  The  mortgagees  denied  the  plaintiff's 
Hunt  allegations,  and  also  pleaded  that  they  were  purchasers  for 
Jjvqk      valuable  consideration  without  notice  of  any  of  Gilbert's  alleged 

  frauds  or  of  Dr.  Hunt's  alleged  incapacity. 

Farwell  J.  held  that,  even  if  the  plaintiff's  allegations  of 
fraud  by  Gilbert  were  proved,  the  mortgagees  had  neither 
actual  nor  constructive  notice  of  the  fraud  or  of  the  title  of 
Dr.  Hunt.  They  were  purchasers  for  value  without  notice, 
and  their  title  must  prevail  against  that  of  the  plaintiff.  The 
action  was  accordingly  dismissed  as  against  the  mortgagees. 
The  plaintiff  appealed. 

TF.  F.  Webster  {Upjohn,  K.C,  with  him),  for  the  plaintiff. 
It  is  admitted  that  the  mortgagees  had  no  actual  notice  of  the 
title  of  Dr.  Hunt;  but  it  is  contended  that  they  had  con- 
structive notice.  A  purchaser  is  affected  with  constructive 
notice,  not  only  when  he  wilfully  shuts  his  eyes,  but  also 
when  he  neglects  to  make  such  reasonable  inquiries  as,  if  he 
had  made  them,  would  probably  have  brought  to  his  knowledge 
a  title  adverse  to  that  of  the  vendor.  It  would  have  been 
reasonable  for  the  mortgagees  to  inquire  of  the  tenants  whether 
the  mortgagor  was  really  in  possession  of  the  property.  If  they 
had  inquired  as  to  the  person  for  w^hom  Woodrow  was  receiving 
the  rents  they  would  probably  have  discovered  that  they  were 
paid  to  Gilbert  as  agent  for  Dr.  Hunt :  Ogilvie  v.  Jeaffreson.  (1) 

[Cozens-Haedy  L.J.  The  law  as  to  notice  now  depends 
upon  s.  8  (2)  of  the  Conveyancing  Act,  1882.] 

(1)  (1860)  2  GifiF.  353,  378.  or  of  his  solicitor,  or  other  agent,  as 

(2)  By  s.  3,  "  (1.)  A  purchaser  such,  or  would  have  come  to  the  know- 
shall  not  be  prejudicially  affected  by  ledge  of  his  solicitor,  or  other  agent, 
notice  of  any  instrument,  fact,  or  thing  as  such,  if  such  inquiries  and  inspec- 
unless  —  (i.)  It  is  within  his  own  tions  had  been  made  as  ought  reason- 
knowledge,  or  would  have  come  to  his  ably  to  have  been  made  by  the  solicitor 
knowledge  if  such  inquiries  and  in-  or  other  agent."  "(3.)  A  purchaser 
spections  had  been  made  as  ought  shall  not  by  reason  of  any  thing  in  this 
reasonably  to  have  been  made  by  him ;  section  be  affected  by  notice  in  any 
or  (ii.)  In  the  same  transaction  with  case  where  he  would  not  have  been  so 
respect  to  which  a  question  of  notice  affected  if  this  section  had  not  been 
to  the  purchaser  arises,  it  has  come  to  enacted." 

the  knowledge  of  his  counsel,  as  such. 
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In  Mumford  v.  Stohwasser  (1)  Jessel  M.K.  said  in  effect  that      C.  A. 
^constructive  notice  of  a  tenancy  is  notice  of  the  lessor's  title.  1902 
If  Barnhart  v.  Greenshields  (2),  on  which  Farwell  J.  reHed  as  hunt 
laying  down  the  law  to  the  contrary,  cannot  be  distinguished  l^^k. 
from  the  present  case,  it  does  not  bind  this  Court.   

[Stielinq  L.J.  Turner  L.J.  laid  down  the  law  in  the  same 
way  in  Knight  v.  Bowyer,  (3)  He  said  (4)  that  he  quite  con- 
curred in  the  explanation  given  in  Barnhart  v.  Greenshields  (5) 
of  what  fell  from  him  in  Bailey  v.  Bichardson.  (6)  And  the 
•same  view  is  taken  in  Dart's  Vendors  and  Purchasers,  6th  ed. 
vol.  ii.  p.  975,  and  in  Sugden's  Vendors  and  Purchasers, 
14th  ed.  pp.  548,  762.] 

In  Preston  on  Abstracts,  2nd  ed.  vol.  iii.  p.  400,  it  is  said  that 
"**  possession  by  a  tenant  is  constructive  notice  of  his  lease,  and 
of  all  the  stipulations  in  his  lease,  and  renders  it  incumbent  on 
a  purchaser  to  take  notice  of  the  nature  and  extent  of  the 
interest  of  the  tenant,  and  if  he  be  an  undertenant,  then,  it  is 
apprehended,  of  those  persons  to  whom  his  rent  is  payable." 
If  this  is  the  rule  as  regards  an  undertenant  and  his  lessor,  it 
must  equally  apply  as  regards  the  original  tenant  and  his  lessor 
— that  is,  notice  of  possession  by  a  tenant  is  constructive  notice 
of  the  nature  and  extent  of  the  interest  of  his  lessor. 

And,  as  regards  s.  3  of  the  Conveyancing  Act,  the  question 
is,  what  are  reasonable  inquiries  ?  It  is  surely  unreasonable 
that  an  intending  purchaser  or  mortgagee  should  not  inquire 
whether  the  vendor  or  mortgagor  is  in  possession  of  the  pro- 
perty. Sect.  3  does  not  say  that  in  every  event  the  purchaser 
who  does  not  inquire  shall  be  affected  with  notice.  An 
•exception  is  grafted  on  the  old  law. 

[Cozens-Habdt  L.J.  referred  to  Bailey  v.  Barnes,  (7)] 

The  test  is,  what  is  a  reasonable  inquiry  to  make — not  what 
is  a  usual  inquiry.  Nor  is  the  test  whether  a  soHcitor  would  be 
liable  for  negligence  if  he  did  not  make  inquiry:  In  re  Alms 
€orn  Charity.  (8)    In  Knight  v.  Bowyer  (3)  it  was  held  by 

(1)  L.  K.  18  Eq.  556,  562.  (5)  9  Moo.  P.  C.  34. 

(2)  9  Moo.  P.  C.  18,  32,  34.  (6)  (1852)  9  Hare,  734. 

(3)  (1858)  2  De  G.  &  J.  421,  449.  (7)  [1894]  1  Ch.  25. 

(4)  Ibid.  451.  (8)  [1901]  2  Ch.  750. 
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C.A.      Turner  L.J.  that  the  purchaser  of  a  reversionary  interest  in  a 
1902      mortgage  of  land,  who  knew  that  the  rents  were  not  received  by 
I  Hunt     the  vendor,  but  by  a  trustee  for  persons  to  whom  the  vendor  had 
Luck      granted  annuities,  was  bound  to  inquire  on  whose  behalf  the 

  trustee  received  the  rents.  If  a  purchaser  does  not  make  inquiry 

it  will  be  assumed  that  the  inquiry,  if  made,  would  have  been 
truthfully  answered.  It  would  not  have  been  a  truthful  answer 
if  Woodrow  had  only  said  that  he  was  receiving  the  rents  for 
Gilbert.  Sect.  3  does  not  mean  that  the  purchaser  who  omits 
to  make  reasonable  inquiries  is  to  be  affected  by  notice  only  of 
that  which  would  necessarily  have  come  to  his  knowledge  if  he 
had  inquired ;  he  is  to  be  affected  with  notice  of  that  which  it 
is  reasonably  probable  would  have  come  to  his  knowledge. 

Hughes,  K,C.,  Bufus  Isaacs,  K.G.,  and  Charles  Church,  for 
the  mortgagees,  were  not  called  upon. 

Vaughan  Williams  L.J.  In  my  opinion,  the  judgment  of 
Farwell  J.  was  quite  right.  He  has,  so  far  as  I  can  see,  dealt 
with  the  case  without  reference  to  the  provisions  of  the  Con- 
veyancing Act,  1882.  He  stated  what  he  considered  to  be  the 
law  as  established  by  decisions,  including  those  prior  to  the 
Conveyancing  Act. 

Speaking  for  myself,  if  we  are  to  determine  the  question  now 
raised  with  reference  to  the  old  law,  I  think  that  the  conclusion 
of  Farwell  J.  was  right.  In  his  judgment  he,  after  quoting  the 
older  authorities,  said  (1)  :  "  The  rule  established  by  these  two 
cases  may  be  stated  thus  :  (1.)  A  tenant's  occupation  is  notice 
of  all  that  tenant's  rights,  but  not  of  his  lessor's  title  or  rights  ; 
(2.)  actual  knowledge  that  the  rents  are  paid  by  the  tenants  to 
some  person  whose  receipt  is  inconsistent  with  the  title  of  the 
vendor  is  notice  of  that  person's  rights."  In  the  present  case 
I  do  not  understand  that  any  one  suggests,  and,  if  it  is  sug- 
gested, in  my  opinion  the  suggestion  is  ill-founded,  that  there 
was  actual  knowledge  that  the  rents  were  paid  by  the  tenants 
to  some  person  whose  receipt  would  be  inconsistent  with  the 
title  of  the  mortgagor,  Gilbert.  We  have,  therefore,  to  apply 
the  first  of  the  rules  stated  by  the  learned  judge.    Now,  what 

(1)  [1901]  1  Ch.  51.  , 
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does  that  mean  ?  It  means  that,  if  a  purchaser  or  a  mortgagee  C.  A. 

has  notice  that  the  vendor  or  mortgagor  is  not  in  possession  of  1902 

the  property,  he  must  make  inquiries  of  the  person  in  possession  uu^ar 

— of  the  tenant  who  is  in  possession — and  find  out  from  him  -^^'^ 

what  his  rights  are,  and,  if  he  does  not  choose  to  do  that,  then  — - 

^  .  ^  augban 

whatever  title  he  acquires  as  purchaser  or  mortgagee  will  be  ^^'fiiams  l. 
subject  to  the  title  or  right  of  the  tenant  in  possession. 

That,  I  believe,  is  a  true  statement  of  the  law ;  and  the  only 
other  matter  to  which  I  need  allude  is  the  case  of  Mumford 
v,  Stohwasser  (1),  to  which  the  attention  of  Farwell  J.  was 
called  by  the  reporter  after  he  had  delivered  his  judgment  in 
Court.  Farwell  J.  gave  an  explanation  of  that  case,  namely, 
that  in  his  view  the  passage  in  the  judgment  of  Jessel  M.K.  (2), 
which  appears  to  favour  the  idea  that  notice  of  a  tenancy 
is  notice  of  the  title  of  the  lessor,  was,  if  the  learned  judge 
really  said  so,  a  slip  of  memory  on  his  part.  He  did  not 
profess  to  be  laying  down  any  new  law ;  he  only  professed  to 
be  stating  the  old-established  and  unquestioned  law.  It  is 
impossible  for  us  to  affirm  the  proposition  so  stated  by  him  in 
the  passage  to  which  I  have  referred,  unless  we  are  prepared  to 
disregard  the  other  authorities,  including  the  decision  of  the 
Privy  Council  in  Barnhart  v.  Greenshields  (3),  which  shew  that 
notice  of  a  tenancy  has  no  operation  whatever  as  giving  notice 
of  the  title  of  the  lessor  of  the  tenant  who  is  in  possession.  Of 
course,  if  you  make  inquiries  and  get  information,  then  you 
are  affected  by  notice,  but  not  otherwise. 

I  will  say  a  word  or  two  as  to  the  Conveyancing  Act.  We 
must  look  first  at  the  definition  clause,  s.  2,  sub-s.  8,  of  the 
Conveyancing  Act,  1881,  which  provides  that  '  Purchaser,' 
unless  a  contrary  intention  appears,  includes  a  lessee  or 
mortgagee,  and  an  intending  purchaser,  lessee,  or  mortgagee, 
or  other  person,  who,  for  valuable  consideration,  takes  or  deals 
for  any  property."  Mr.  Webster  suggested  that  a  purchaser 
for  valuable  consideration  could  only  set  up  the  defence  that  he 
had  no  notice  when  his  vendor  was  himself  in  possession 
of  the  property.    The  definition  clause  shews  that  under  the 

(1)  L.  R.  18  Eq.  556.  (2)  L.  E.  18  Eq.  562. 

(3)  9  Moo.  P.  C.  32,  34. 
Vol.  I.  1902.  2  Z7  1 
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Conveyancing  Act  that  is  not  so,  and  I  doubt  whether  it  ever 
v^as  so. 

Now,  passing  from  that  to  the  Conveyancing  Act,  1882,  s.  3 
deals  with  the  question  of  notice.  [His  Lordship  read  sub-s.  1 
of  s.  3,  and  continued  : — ] 

In  my  judgment,  the  only  inquiry  which  ought  reasonably  to 
have  been  made  here  by  the  intending  mortgagees  was  an 
inquiry  to  protect  themselves  against  any  right  which  the  tenant 
might  have  in  the  subject-matter  of  the  mortgage.  I  do  not 
think  that  there  is,  for  the  purpose  of  ascertaining  the  title  of 
the  vendor,  any  obligation  on  the  purchaser  to  make  inquiries 
of  the  tenant  in  reference  to  anything  but  protection  against 
the  rights  of  the  tenant.  And  I  only  desire  to  add  that, 
in  my  judgment,  on  the  facts  of  this  case,  as  I  take  them  from 
the  statement  in  the  report  (1),  if  inquiry  had  been  made  of  the 
tenants,  the  equitable  title  of  Dr.  Hunt  and  Mrs.  Hunt  would 
not  have  come  to  the  knowledge  of  the  intending  mortgagees. 
All  that  they  would  probably  have  learned,  if  they  had  made 
inquiries  of  the  tenants,  would  have  been  that  the  tenants  paid 
the  rent  to  Mr.  Woodrow,  a  local  agent.  In  my  judgment,  it 
is  not  true  to  say  that  the  facts  as  to  the  equitable  title  of 
Dr.  Hunt  and  Mrs.  Hunt  would  have  come  to  the'^knowledge 
of  the  mortgagees  if  they  had  made  those  inquiries.  And,  even 
if  they  had  been  told  that  the  rents  were  collected  by  "Woodrow 
on  account  of  Gilbert,  I  do  not  see  that  that  would  have  carried 
the  matter  any  further.  I  have  not  looked  sufficiently  into  the 
facts  to  see  whether  the  matter  was  carried  out  by  the  mort- 
gagees personally  or  by  their  solicitor.  In  so  far  as  it  was 
carried  out  by  their  solicitors,  the  second  clause  of  sub-s.  1  of 
s.  3  appHes.  [His  Lordship  read  the  second  clause,  and 
continued : — ] 

Here,  again,  no  one  suggested  that  there  was  actual  notice  to 
the  solicitors,  and  the  observations  which  I  have  already  made 
apply  to  the  question  what  inquiries  ought  reasonably  to  have 
been  made  by  the  solicitors.  And,  in  deahng  with  the  question 
what  inquiries  ought  reasonably  to  be  made  by  the  solicitor  or 
other  agent  of  a  purchaser,  it  seems  to  me  that  it  would  be  a 

(1)  [1901]  1  Ch.  45. 
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very  strong  thing  to  say  that  an  inquiry  ought  reasonably  to  be 
made  which  is  not  advised  in  any  of  the  standard  text-books, 
and  which  would  be  inconsistent  with  the  decisions  prior  to  the 
Conveyancing  Act,  and  has  not  received  countenance  from 
any  decision  subsequent  to  that  Act. 

I  wish  to  call  attention  to  sub-s.  3  of  s.  3  of  the  Act,  which 
says  that  "  A  purchaser  shall  not  by  reason  of  anything  in  this 
section  be  affected  by  notice  in  any  case  where  he  would  not 
have  been  so  affected  if  this  section  had  not  been  enacted."  I 
refer  to  that  sub-section  only  for  the  purpose  of  vouching  what 
has  been  said  in  the  course  of  the  argument,  namely,  that,  so 
far  as  this  s.  3  is  concerned,  the  practical  result  is  that  the  law 
prior  to  the  Conveyancing  Act  can  only  be  used  as  a  shield,  and 
not  treated  as  going  beyond  the  law  contained  in  the  code-like 
definition  in  s.  3. 


0.  A. 

1902 
Hunt 

V. 

Luck. 


\'aughan 
Williams  L.J. 


Stieling  L.J.  I  am  of  the  same  opinion,  and  I  have  really 
nothing  to  add  to  the  reasons  which  have  been  given  by 
Farwell  J.  and  by  my  brother  Vaughan  Williams. 

Cozens-Haedy  L.J.  I  entirely  agree.  I  cannot  bring 
myself  to  hold  that  an  inquiry  ought  reasonably  to  have  been 
made  which  is  not  usual,  which  has  not,  so  far  as  we  are  aware, 
ever  been  recommended  by  any  text-book  writer,  and  which 
has  not  even  been  suggested  by  any  judge,  except  in  that  one 
passage  in  the  judgment  of  Jessel  M.E.  in  Mumford  v.  Stoh- 
wasser.  (1)  In  my  opinion  the  decision  of  Farwell  J.  was 
perfectly  right,  and  the  appeal  should  be  dismissed  with  costs. 

Solicitors  :  Henry  H,  Fanshawe  ;  Leslie  do  Hardy,  for  Sayer 
d  GoUy  Hastings, 

(1)  L.  K.  18  Eq.  562. 

W.  L.  C. 
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In  re  BEADSHAW. 
BRADSHAW  v.  BEADSHAW. 


1902 


Jan.  21,  22. 


[1901    B.  2451.] 


Will — Power — Appointment  Void  for  Remoteness — Covenant  as  to  Mode  of 
Execution  of  special  Testamentary  Power  —  Originating  Summons  — ■ 
Administration — Costs  out  of  Estate — Costs  "as  between  Solicitor  and 
Client "  —  Pules  of  Supreme  Court,  1883,  Order  lxv.,  r.  27,  sub-r.  29 
{Rules  of  Supreme  Court,  January,  1902,  r.  10). 

In  applying  the  doctrine  of  election  as  to  taking  under  or  against  an 
instrument,  there  is  no  distinction  in  principle  between  an  appointment 
■which  is  void  because  it  is  in  excess  of  the  power  and  an  appointment 
which  is  void  as  transgressing  the  rule  against  perpetuity. 

A  covenant  to  exercise  a  special  testamentary  power  in  a  particular 
way  is  void. 

W.  B.  by  his  will  gave  property  upon  trust  for  the  children  of  A.  B. 
as  A.  B.  should  by  will  appoint,  and  in  default  of  appointment  for  the 
children  equally.  A.  B.  covenanted  with  the  trustees  of  his  marriage 
settlement  to  exercise  the  power  in  a  particular  way.  A.  B.  by  his  will 
made  an  appointment  to  his  son  for  life  with  an  appointment  over 
which  was  void  as  transgressing  the  rule  against  perpetuity,  and  he 
also  made  a  bequest  of  property  of  his  own  in  favour  of  the  son.  The 
covenant  was  not  satisfied  by  the  terms  of  the  will : — 

Held,  that  the  son  of  A.  B.  was  bound  to  elect  between  the  interest 
bequeathed  to  him  in  the  property  of  A.  B.  and  his  interest  in  default  of 
appointment  under  the  will  of  W.  B.  : 

Held,  also,  that  the  covenant  was  void,  and  therefore  could  not  be 
enforced  against  the  estate  of  A.  B. 

In  re  Warren's  Trusts,  (1884)  26  Ch.  D.  208,  distinguished. 

Adjourned  Summons. 

William  Bradshaw  by  his  will,  dated  January  22,  1853, 
devised  and  bequeathed  a  portion  of  his  residuary  real  and 
personal  estate  to  a  trustee  upon  trust  to  pay  the  yearly  rents 
and  profits  thereof  to  his  son  Arthur  Bradshaw  during  his 
life,  and  after  his  decease  in  trust  for  all  and  every  or  such  one 
or  more  exclusively  of  the  other  or  others  of  the  children  or 
other  issue  of  his  said  son  Arthur  Bradshaw  (such  other  issue 
to  be  born  within  the  limits  allowed  by  law),  for  such  estate 
or  estates,  and  if  more  than  one  in  such  proportions  and  with 
such  limitations  over  for  the  benefit  of  the  said  children  or 
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other  issue  or  some  or  one  of  them,  and  with  such  restrictions  KEKEWICH 
and  in  all  respects  in  such  manner  as  his  said  son  Arthur 
Bradshaw  should  by  his  will  or  any  testamentary  writing 
appoint,  and  in  default  of  such  appointment  in  trust  for  all 
and  every  the  children  and  child  of  his  said  son  Arthur  Brad-  bradshaw 
shaw,  who  being  a  male  or  males  should  attain  the  age  of 
twenty-one  years,  and  who  being  a  female  or  females  should 
attain  that  age  or  marry,  equally  to  be  divided  between  such 
children,  if  more  than  one,  as  tenants  in  common,  their  respec- 
tive heirs,  executors,  administrators,  and  assigns  respectively, 
and  if  there  should  be  but  one  such  child,  then  the  whole  for 
that  one,  his  or  her  heirs,  executors,  administrators,  and  assigns 
respectively. 

William  Bradshaw  died  on  July  12,  1855,  and  his  will  was 
proved  on  September  26,  1855. 

Arthur  Bradshaw  was  twice  married.  By  his  first  marriage 
he  had  two  children,  Arthur  Evelyn  Bradshaw  and  Margaret 
Beatrice  Good.  By  his  second  marriage  he  had  two  children, 
Moey  Violet  Frances  Bradshaw  and  William  Pat  Arthur 
Bradshaw,  who  were  both  infants. 

Previously  to  the  second  marriage  two  deeds  of  covenant 
were  executed  by  Arthur  Bradshaw.  By  the  first  of  these 
deeds,  dated  February  7,  1893,  and  made  between  himself  of 
the  first  part,  Arthur  Evelyn  Bradshaw  of  the  second  part, 
Margaret  Beatrice  Good  of  the  third  part,  and  William  Graham 
Bradshaw  of  the  fourth  part,  he  in  effect  covenanted  to  appoint 
to  his  son  and  daughter  not  less  than  one-third  part  of  the 
property  subject  to  the  power  of  appointment  given  to  him  by 
the  will  of  William  Bradshaw.  In  the  result  no  question  arose 
as  to  the  effect  of  this  covenant. 

By  the  second  of  these  deeds,  dated  February  8,  1893,  and 
made  between  Arthur  Bradshaw  of  the  first  part,  Maud 
Annette  Letitia  Elizabeth,  his  then  intended  wife,  of  the 
second  part,  and  Francis  Cooper  Dumville  Smythe,  Dudley 
Ferrars  Loftus,  and  William  Graham  Bradshaw  of  the  third 
part  (being  the  settlement  made  on  Arthur  Bradshaw' s 
second  marriage),  Arthur  Bradshaw  covenanted  with  the 
parties  of  the  third  part  that  if  the  said  intended  marriage 
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KEKEWICH  should  take  place,  he  would,  in  exercise  of  the  power  reserved 
to  him  by  the  will  of  Wilham  Bradshaw,  by  will  appoint  and 
direct  that  if  any  issue  of  the  said  marriage  should  survive 
Arthur  Bradshaw,  a  part  or  share  of  the  several  trust 
Bradshaw  3^eal  and  personal  estates  by  the  will  of  William  Bradshaw 
directed  to  be  held  in  trust  for  Arthur  Bradshaw  and  his 
children,  not  being  of  less  value  at  the  time  of  the  decease  of 
Arthur  Bradshaw  than  6000Z.,  should  from  his  death  be  held 
by  the  trustees  or  trustee  for  the  time  being  of  the  will  of 
William  Bradshaw  upon  trust  for  the  child  or  children  or  issue 
of  the  said  marriage  (such  issue  to  be  born  within  twenty-one 
years  from  the  death  of  Arthur  Bradshaw)  in  such  shares  and 
proportions  as  Arthur  Bradshaw  should  appoint ;  and  Arthur 
Bradshaw  further  covenanted  with  the  parties  of  the  third 
part  that,  in  case  there  should  be  issue  of  the  marriage  living 
at  his  death,  he  would  not  exercise  the  power  of  testamentary 
appointment  given  to  him  by  the  will  of  Wilham  Bradshaw 
over  the  trust  premises  thereby  settled  in  favour  of  his  children 
or  issue  by  any  other  marriage,  so  as  by  any  means  to  reduce 
the  part  or  share  of  the  same  trust  premises  which  he  had 
thereby  covenanted  to  appoint  in  favour  of  the  child  or  children 
of  the  then  intended  marriage  to  a  less  amount  than  the  sum 
of  6000Z.,  or  to  postpone  the  vesting  of  that  part  or  share 
beyond  the  period  of  the  death  of  him,  Arthur  Bradshaw. 

Arthur  Bradshaw  by  his  will  dated  April  9, 1896,  made  before 
the  birth  of  his  youngest  child,  in  execution  of  the  power 
of  appointment  conferred  by  the  will  of  William  Bradshaw, 
appointed  certain  freeholds  to  Margaret  Beatrice  Good  for  her 
life,  and  after  her  death  to  her  children  "  then  living  "  ;  but  if 
no  child  should  attain  a  vested  interest,  then  in  the  same 
manner  as  the  remainder  of  the  property  thereby  appointed. 
The  testator  then  directed  and  appointed  that  the  remaining 
property  subject  to  the  power  of  appointment  and  all  other 
his  real  and  personal  estate  should  be  held  in  trust  as  to  three 
equal  fifth  parts  for  the  benefit  of  his  son  Arthur  Evelyn 
Bradshaw  as  thereinafter  declared,  and  as  to  the  remaining 
two  equal  fifth  parts  for  the  benefit  of  his  daughter  Moey 
Violet  Frances  Bradshaw.    As  to  the  three-fifths,  the  testator 
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declared  that  it  should  be  held  upon  trust  for  A.  E.  Brad-  kekewich 
shaw  for  life,  and  after  his  death  upon  certain  trusts  in 
favour  of  his  children  or  issue  "then  living,"  and  in  the  event 
of  his  son  leaving  no  child  who  should  live  to  attain  a  vested  ^^^'z^^^"'^^' 
interest,  then  upon  the  trusts  declared  concerning  the  two-fifths.  Bkadshaw 
As  to  the  two-fifths  the  testator  directed  that  the  same  should 
be  held  upon  certain  trusts  for  the  benefit  of  his  daughter 
M.  V.  F.  Bradshaw  during  her  life,  and  after  her  death  upon 
certain  trusts  in  favour  of  her  children     then  living,"  and  in 
the  event  of  his  said  daughter  leaving  no  child  who  should 
attain  a  vested  interest,  then  upon  the  trusts  declared  con- 
cerning the  three-fifths.!    The  testator  appointed  his  son 
A.  E.  Bradshaw  and  another  executors  of  his  will. 

The  testator  Arthur  Bradshaw  died  on  March  22,  1900,  and 
his  will  was  proved  by  A.  E.  Bradshaw  alone  on  June  23, 1900. 

It  was  not  disputed  that  the  appointments  made  by  the  will 
of  Arthur  Bradshaw  subsequent  to  the  life  interests  of  Mrs.  Good, 
A.  E.  Bradshaw,  and  M.  V.  F.  Bradshaw  were  respectively 
void  for  remoteness.  The  gifts  in  favour  of  A.  E.  Bradshaw 
and  M.  V.  F.  Bradshaw  and  their  children  or  issue  extended  to 
and  comprised  property  of  the  testator  Arthur  Bradshaw  in 
addition  to  the  property  settled  by  the  will  of  William  Bradshaw ; 
and  accordingly  the  question  arose  whether  A.  E.  Bradshaw 
and  M.  V.  F.  Bradshaw  were  bound  to  elect  between  the 
interests  they  took  in  Arthur  Bradshaw's  property  and  their 
interests  in  default  of  appointment  under  the  will  of  William 
Bradshaw. 

Arthur  Evelyn  Bradshaw  had  four  children,  all  of  whom 
were  infants.    Mrs.  Good  had  one  child,  who  was  an  infant. 

This  summons  was  taken  out  by  Arthur  Evelyn  Bradshaw, 
as  plaintiff,  against  the  trustees  of  the  indentures  of  February  7 
and  8,  1893,  Maud  A.  L.  E.  Bradshaw,  Margaret  B.  Good, 
Moey  Violet  F.  Bradshaw,  William  Pat  Arthur  Bradshaw,  the 
four  infant  children  of  the  plaintiff,  and  the  infant  child  of 
Mrs.  Good  as  defendants,  for  the  determination  of  numerous 
questions  arising  in  the  administration  of  the  estate  of  Arthur 
Bradshaw,  and  in  particular  (a)  whether  any  case  of  election 
was  raised  by  the  will  of  Arthur  Bradshaw,  and  (b)  for  the 
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KEKEWICH  direction  of  the  Court  as  to  whether  any  and  what  provision 
ought  to  be  made  out  of  the  estate  of  Arthur  Bradshaw  for  the 

1902  .  . 

purpose  of  satisfying  the  covenants  contained  in  the  indenture 
^^inTe^'^'  of  February  8,  1893,  in  case  the  Court  should  be  of  opinion 
Bradshaw  that  such  covenants  remained  unsatisfied. 
Bradshaw.  question  of  election  was  first  argued. 

WarringtoUy  E.G.,  and  B.  J".  Parker,  for  the  plaintiff.  So 
far  (if  at  all)  as  the  point  affects  the  plaintiff's  interest,  we 
submit  that  no  case  of  election  arises.  "Where  an  appointment- 
in  a  will  is  void  because  it  transgresses  the  rule  of  law  against 
perpetuity,  the  doctrine  of  election  cannot  be  applied,  because, 
if  it  were  applied,  the  Court  would  be  indirectly  giving  effect  to^ 
that  which  the  policy  of  the  law  prohibits :  In  re  Warren's 
Trusts.  (1) 

Gatey,  for  the  four  children  of  the  plaintiff.  It  is  submitted 
that  a  case  of  election  arises.  There  can  be  no:  difference  in 
principle  between  an  appointment  which  is  void  for  remoteness 
and  an  appointment  which  is  void  because  it  is  in  excess  of  the 
power,  as,  for  example,  in  favour  of  a  person  who  is  not  an 
object  of  the  power :  see  the  observations  of  the  Master  of  the 
Eolls  in  Tomkyns  v.  Blane.  (2)  In  the  latter  case  (i.e.,  where 
the  appointment  is  to  a  stranger)  it  is  clear  that  a  person  claiming 
as  in  default  of  appointment,  and  also  taking  benefits  directly 
under  the  will,  is  bound  to  elect :  Whistler  v.  Webster  (3),  referred 
to  in  In  re  Brookshank  (4) ;  and  there  is  no  reason  why  the 
same  rule  should  not  prevail  in  the  former  case  also.  In  Wool- 
ridge  V.  Woolridge  (5)  it  was  held  that  where  there  is  an  abso- 
lute appointment  by  will  in  favour  of  a  proper  object  of  the 
power,  and  the  appointment  is  followed  by  attempts  to  modify 
the  interest  in  a  manner  which  the  law  will  not  allow,  the 
Court  reads  the  will  as  if  these  passages  were  swept  out  of  it 
for  all  intents  and  purposes,  including  any  question  of  election. 
But  that  case  appears  to  be  in  direct  conflict  with  Tomkyns  v. 
Blane  (6),  where  the  appointee  in  a  similar  case  insisted  that  he 

(1)  26  Ch.  D.  208.  (4)  (1886)  34  Ch.  D.  160. 

(2)  (1860)  28  Beav.  422,  428.  (5)  (1859)  Joh.  63. 

(3)  (1794)  2  Yes.  Jr.  367  ;  2  K.  R.  260.      (6)  28  Beav.  422. 
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took  the  settled  property  discharged  from  void  restrictions,  and  KEKKWICH 
the  Court  held  that  he  must  elect  whether  he  would  take  under  ^' 
or  against  the  will ;  and  it  is  submitted  that,  so  far  as  it  is  in 
point,  that  case  ought  to  be  followed  here.  But  it  is  to  be 
observed  that  those  decisions  were  based  on  the  fact  that  there 
was  an  absolute  appointment  in  the  first  instance,  and,  so  far  as 
they  are  adverse,  they  are  distinguishable  on  that  ground.  The 
observation  of  James  V.-C.  in  Wollastoii  v.  King  (1),  to  the 
effect  that  the  Court  will  not  aid  by  the  doctrine  of  election  or 
otherwise  an  attempt  to  create  a  power  in  violation  of  the  rules 
of  law,  was  a  mere  dictum;  and  if  In  re  Warren's  Trusts  (2), 
which  is  the  most  formidable  authority  against  me,  is  carefully 
examined,  it  will  be  seen  that  this  point  did  not  really  arise  for 
decision.    [He  referred  also  to  In  re  Wheatley,  (3)] 

Hughes  y  K.C.,  and  Stew  art- Smith,  for  Moey  V.  F.  Bradshaw. 
The  Court  will  not  apply  the  doctrine  of  election  so  as  to  give 
effect  to  an  illegal  gift.  That  is  the  principle  upon  which  the 
decision  of  Pearson  J.  in  Li  re  Warren's  Trusts  (2)  is  founded, 
and  it  is  submitted  that  it  is  a  sound  principle.  The  clear 
distinction  between  the  case  of  an  appointment  which  is  void 
for  remoteness  and  an  appointment  to  a  stranger  is  that  in  the 
one  case  the  Court,  if  it  applies  the  doctrine  of  election,  will  be 
aiding  an  infringement  of  a  rule  of  law,  whereas  in  the  other 
case  it  will  merely  be  remedying  a  mistake  of  the  appointor.  In 
Harwell  on  Powers,  2nd  ed.  p.  383,  it  is  said  that  the  Court  will 
regard  with  particular  disfavour  any  modifications  or  conditions 
attached  to  an  appointment  which  fail  by  transgressing  the 
rules  against  perpetuity,  or  the  like,  and  that  it  is  not  for  the 
Court  to  aid  attempts  of  that  nature  either  by  the  application 
of  the  doctrine  of  election  or  otherwise — adopting  the  language 
of  James  V.-C.  in  Wollaston  v.  King,  (1)  In  re  Warren's 
Trusts  (2)  is  a  direct  authority  cited  with  approval  by  learned 
text-writers,  and  it  has  been  considered  and  followed  as  an 
authority  by  the  Court  of  Appeal  in  Ireland  in  the  case  of 
In  re  Handcoch's  Trusts.  (4)   In  the  observations  of  the  Master 


(1)  (1869)  L.  E.  8  Eq.  165,  175.       (3)  (1884)  27  Ch.  D.  606. 

(2)  26  Ch.  D.  208.  (4)  (1889)  23  L.  K.  Ir.  34. 
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KEKEWICH  of  the  Eolls  in  TomTiijns  v.  Blmie  (1)  the  fact  that  there  is  no 
rule  of  law  against  excessive  appointments  is  overlooked. 
[They  referred  also  to  Cooper  v.  Cooper.  (2)] 
Benshaw,  K.C.,  and  Vaughan  Hawkins,  for  Mrs.  Good. 
Bradshaw  Beaumont,  for  the  child  of  Mrs.  Good. 
Bradshaw.      Hidl,  for  the  trustees  of  the  marriage  settlement  and  the 
  v^idow. 

P.  0.  Lawrence,  K.C.,  and  G.  Gave,  for  the  son  by  the  second 
marriage. 

Kekewich  J.    The  question  is  whether  what  has  occurred 
here  raises  a  right  or  responsibility  of  election.  Although, 
perhaps,  the  matter  is  somewhat  elementary,  yet  it  is  well  to 
consider  what  a  right  or  responsibility  of  election  is.  The 
authorities  which  have  been  cited  shew  sufficiently  the  nature 
of  the  doctrine  of  election.   In  the  case  of  Bi  re  Broohshank  (3) 
Kay  J.,  after  referring  to  Whistler  v.  Webster  (4),  says  this  : 
*'When  a  person  purports  under  a  power  of  appointment  to 
give  property  which  is  the  subject  of  the  power  to  persons  who 
are  not  objects  of  the  power,  that  is  to  say,  in  fact,  to  exercise 
a  power  which  he  has  not  got ;  that  if  to  the  person  who  would 
be  defeated  by  that  gift  free  disposable  property  belonging  to  the 
testator  is  given  by  the  same  instrument  that  raises  a  case  of 
election.   I  have  always  understood  that  when  a  person  coming 
to  claim  under  an  instrument  says,  if  it  be  a  will,  *  pay  me  the 
legacy,'  or  *  hand  over  to  me  the  particular  property  given  to 
me  by  that  instrument,'  the  executors  have  the  right  to  say  '  you 
must  conform  to  all  the  provisions  of  the  instrument.'    And  if 
the  instrument  also  disposes,  or  purports  to  dispose,  of  property 
which  belongs  by  paramount  title  to  the  person  claiming  under 
it,  a  case  of  election  arises,  and  he  cannot  take  under  it  the 
benefit  which  it  gives  him  unless  he  is  prepared  to  fulfil  the 
gift  which  it  purports  to  make  of  his  own  property.    In  short 
the  rule  may  be  stated  in  this  form,  that  no  one  can  take 
under  and  against  the  same  instrument,  but  taking  under  it 
is  bound  to  fulfil  all  its  provisions." 

(1)  28  Beav.  422.  (3)  34  Cli.  D.  163. 

(2)  (1874)  L.  il.  7  H.  L.  53.  (4)  2  Ves.  Jr.  367  ;  2  R.  R.  260. 
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That  is  the  learned  judge's  account  of  the  doctrine  of  election,  KEKEWICH 
and  it  is  useful  for  the  present  purpose.  It  is  important  to 
remember  on  what  the  doctrine  is  founded.  It  has  been 
argued  that  if  the  doctrine  is  applied  to  this  case,  the  Court 
will  be,  in  some  way  or  other,  managing  to  support  a  gift 
which  the  law  declares  void,  and  it  is  said,  on  the  authority  of 
some  cases  to  which  I  will  refer,  that  the  Court  will  not  uphold 
such  a  mischievous  result  as  that  a  testator  may  by  means  of 
the  doctrine  of  election  enforce  what  he  has  no  right  to  enforce. 
That  view  seems  to  me  to  be  not  altogether  a  correct  one,  and 
I  think  that,  so  far  as  it  is  incorrect,  it  is  disposed  of  by  the 
statement  of  the  law  by  Lord  Cairns  in  moving  the  judgment 
of  the  House  of  Lords  in  Cooper  v.  Cooper  (1)  (a  case  which  in 
other  respects  need  not  be  referred  to) :  "  The  rule,  as  was 
said  during  the  argument  at  the  bar,  does  not  proceed  either 
upon  an  expressed  intention,  or  upon  a  conjecture  of  a  presumed 
intention,  but  it  proceeds  on  a  rule  of  equity  founded  upon  the 
highest  principles  of  equity,  and  as  to  which  the  Court  does 
not  occupy  itself  in  finding  out  whether  the  rule  was  present 
or  was  not  present  to  the  mind  of  the  party  making  the  will." 
I  am  not  going  to  suppose  that  this  testator  wished  to  fulfil 
this  gift,  which  the  law  did  not  enable  him  to  fulfil,  by  the 
doctrine  of  election  or  anything  depending  on  it.  If  the 
doctrine  of  election  applies,  it  is  because  of  those  high  principles 
of  equity  of  which  Lord  Cairns  speaks.  The  testator  Arthur 
Bradshaw  had  a  power  to  appoint  among  children.  He  pur- 
ported to  exercise  the  power  so  as  to  give  to  persons  to  whom 
the  law  would  not  allow  him  to  give,  by  reason  of  the  rule 
against  perpetuities,  and  therefore  the  appointment  to  those 
persons  was  bad.  The  result  is  that  the  property  which  he 
purported  to  dispose  of  goes  to  those  who,  under  the  original 
will  of  William  Bradshaw,  take  in  default  of  the  exercise  of 
the  power  of  appointment ;  but  to  those  very  persons  Arthur 
Bradshaw  has  given  what  Kay  J.  refers  to  as  free  disposable 
property" — property  which  was  his  own  and  which  he  might 
give,  in  a  legal  manner,  as  he  pleased ;  the  result  being  that 
those  persons  who  take  in  default  of  appointment  are  themselves 

(1)  L.  R.  7  n.  L.  67. 
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KEKEWICH  beneficiaries  under  Arthur  Bradshaw's  will.    If  the  doctrine 
of  election  applies,  it  compels  them  to  make  good  out  of  what 
^^^^      they  take  the  interests  which  are  defeated  by  their  insisting. 


^^iTre^"^'  as  they  do,  upon  the  appointment  being  void  for  remote- 
Bbadshaw  ness.  I  do  not  myself  see  what  the  difference  in  principle 
Bradshaw      between  an  appointment  becoming  void  for  that  reason,  and 

  an  appointment  such  as  is  mentioned  by  Kay  J.,  referring  to 

Whistler  v.  Webster  (1),  to  persons  who  are  not  objects  of  the 
power.  Whether  the  appointment  fails  because  it  offends  against 
some  rule  of  law,  or  whether  it  fails  because  it  offends  against 
the  rule  of  construction  of  the  will,  which  is  that  the  donee 
may  appoint  to  certain  persons  and  no  others,  seems  to  me, 
with  all  deference  to  those  who  entertain  a  contrary  opinion 
not  to  matter  one  jot.  In  either  case  it  fails,  and  on  its  faiHng 
the  property  goes  to  those  who  take  in  default  of  appointment. 
But  it  has  seemed  otherwise  to  other  judges,  and  I  have  to 
determine  whether  I  can  properly  follow  those  other  judges. 
If  I  had  a  direct  expression  of  opinion  by  a  judge,  or  still 
more  by  the  Court  of  Appeal,  I  should  be  bound  to  follow  it 
and  leave  it  to  some  higher  tribunal  to  set  me  right.  But  I 
am  by  no  means  sure  that  there  is  any  such  expression.  The 
point  is  noticed  by  James  V.-C,  whose  dictum  on  a  question 
of  equity  is,  I  need  not  say,  entitled  to  the  highest  respect,  in 
Wollaston  v.  King.  (2)  But  certainly  this  is  no  more  than  a 
dictum.  The  question  he  had  to  decide,  which  did  not  at  all 
raise  the  question  which  is  to  be  decided  in  this  case,  is 
accurately  stated  in  the  third  paragraph  of  the  head-note  : 
**  Held,  also,  that  the  rule  as  to  election  was  applicable  only 
as  between  a  gift  under  a  will  and  a  claim  dehors  the  will  and 
adverse  to  it,  and  not  as  between  one  clause  in  a  will  and 
another  clause  in  the  same  will,  and  that  therefore  the  daughters 
were  not  put  to  their  election."  That  was  the  point  he  had 
to  decide.  But  there  was  likewise  an  appointment  void  for 
remoteness,  and  it  was  held  that  the  appointed  property  went 
over  to  the  persons  claiming  in  default  of  appointment,  and 
James  V.-C.  said  (3) :  "  It  is  also  material  that  the  reason  why 

(1)  2  Ves.  Jr.  367 ;  2  R.  R.  260.  (2)  L.  R.  8  Eq.  165. 

(3)  L.  R.  8  Eq.  175. 


1  Ch. 


CHANCEKY  DIVISION. 


445 


1902 


Bbadshaw, 
In  re. 

Bbadshaw 

V. 

Bradshaw. 


the  gift  fails  is  that  there  was  an  attempt  to  create  a  power  in  kekp]WICH 
violation  of  the  rules  of  law  "  ;  and  then  he  adds  :  "  I  apprehend 
that  it  is  not  for  this  Court  to  aid  such  an  attempt,  either 
by  the  application  of  the  doctrine  of  election  or  otherwise." 
That  is  not  a  decision.    It  is  an  observation  made  in  reference 
to  a  point  which  was  not  before  the  Yice-Chancellor,  and  I  do 
not  think  I  can  regard  it  as  binding.   The  only  other  case  in 
which  the  point  has  been  dealt  with  is  In  re  Warren's  Trusts.  (1) 
There  Pearson  J.  really  had  not  the  point  directly  before  him  in 
the  general  discussion  of  the  case.    When  he  came  to  the  end, 
there  was  apparently  a  point  raised  by  Mr.  Everitt,  who 
referred  to  Wollaston  v.  King  (2),  and  Pearson  J.  said  this  (3)  : 
"How  can  there  be  any  question  of  election?    I  must  read 
the  will  as  if  the  invalid  appointment  were  not  in  it  at  all. 
The  ordinary  case  of  election  is  when  a  testator  attempts  to 
give  by  his  will  property  which  belongs  to  some  one  else.  Such 
a  gift  is  not  ex  facie  void.    In  the  present  case  it  is  the  law 
which  disappoints  the  appointee.    The  gift  is  void  ex  facie." 
He  says  that  election  does  not  apply  to  this  case  because  he 
has  not  got  in  the  will  that  which  raises  it,  and  he  says  he 
has  not  got  that  because  the  gift  being  ex  facie  void  he  is 
bound  to  read  the  will  as  if  it  were  not  there.    With  great 
respect  to  the  learned  judge,  I  cannot  help  thinking  there  is 
a  slip  in  his  conclusion.    You  cannot  say,  as  it  seems  to  me, 
that  the  gift  is  not  in  the  will.    The  gift  is  in  the  will,  and  is 
void,  and  because  it  is  void  the  case  of  election  arises ;  and  if 
I  am  right  in  saying  that  there  is  no  substantial  distinction 
between  an  appointment  to  a  person  not  an  object  of  the  power 
and  an  appointment  to  a  person  who  cannot  take  because  of 
the  law  against  perpetuities,  then  the  doctrine  of  election  must 
be  applied.    There  was  a  case  in  Ireland  of  In  re  Handcoc¥s 
Trusts  (4),  which  is  entitled  to  the  greatest  respect,  distinctly 
following  what  was  supposed  to  have  been  held  by  Pearson  J. 
in  In  re  Warren's  Trusts  (1),  and  by  James  V.-C.  in  Wollaston 
V.  King  (2),  and  yet  it  is  my  duty  not  to  bind  myself  by  an 
authority  which  is  not  binding,  if  I  cannot  reconcile  it  with 


(1)  26  Ch.  D.  208. 

(2)  L.  K.  8  Eq.  165. 


(3)  26  Ch.  D.  219. 

(4)  23  L.  E.  Ir.  34. 
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KEKEWICH  what  I  conceive  to  be  the  doctrine  of  the  Court.    I  think  that, 
^^^^      as  in  the  case  of  an  appointment  to  a  person  not  an  object 
^v-^       of  the  power  a  case  of  election  is  raised,  so  in  the  case  of  an 
^^^iw^i™'  appointment  such  as  this  which  is  void  for  remoteness,  a  case 
i'>EADSHAw  of  election  is  raised.    There  must  be  a  declaration  that  the 
ijRADSHAw.  pei'sons  who  take  in  default  of  appointment  must  elect  between 
what  they  so  take  and  their  interests  in  the  property  of  the 
testator  Arthur  Bradshaw  which  passed  by  his  will. 

His  Lordship  having  held  that  the  gifts  in  the  will  did  not 
operate  as  a  satisfaction  of  the  covenant  contained  in  the  deed 
of  February  8,  1893,  the  question  was  argued  whether  the 
covenant  was  enforceable  against  the  estate  of  the  testator, 
Arthur  Bradshaw. 


Warrington,  K.C.,  and  B.  J.  Parker,  for  the  plaintiff.  It  is 
submitted  that  a  covenant  to  exercise  a  special  testamentary- 
power  in  a  particular  way  is  bad  in  law  and  cannot  be  enforced. 
There  appears  to  be  no  direct  authority  upon  the  point,  but  the 
current  of  judicial  opinion  is  in  favour  of  that  view  :  Palmer  v. 
Locke  (1) ;  Thacker  v.  Key  (2) ;  Farwell  on  Powers,  2nd  ed. 
p.  408. 

[Kekewich  J.  referred  to  Bulteel  v.  Plummer.  (3)] 
A  power  of  this  kind  is  fiduciary,  and  to  be  exercised  only  by 
a  revocable  instrument. 

P.  0.  Lawrence,  K.G.,  and  G.  Gave,  for  the  son  by  the  second 
marriage.  The  covenant  is  good  in  law,  and  damages  are 
recoverable  under  it,  as  in  hi  re  Parkin.  (4)  That  was  a 
case  of  a  general  power,  and  is  therefore  cited  only  in  reference 
to  the  measure  of  damage.  If  the  covenant  were  in  favour 
of  the  donee,  and  in  that  sense  fraudulent,  or  for  an  immoral 
purpose,  no  doubt  the  Court  would  decline  to  enforce  it.  But 
in  this  case  the  covenant  was  part  of  a  family  arrangement 
of  a  straightforward  and  beneficial  character,  and  the  Court 
always  upholds  such  arrangements  :  Farwell  on  Powers,  2nd  ed. 


(1)  (1880)  15  Ch.  D.  294.  (3)  (1869)  L.  K.  8  Eq.  585  ;  (1870) 

(2)  (1869)  L.  E.  8  Eq.  408.  6  Ch.  160. 

(4)  [1892]  3  Ch.  510. 
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p.  421.    It  is  settled  law  that  the  donee  of  a  power  may  kekewich 
release  it,  and  if  so  he  may  covenant  not  to  exercise  it :  Coffin 
V.  Cooper,  (1) 


J. 
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Kekewich  J.  A  general  power  of  appointment  is  broadly 
distinguishable  from  property,  but  in  its  practical  results,  and 
in  what  I  may  call  its  market  value,  it  is  really  equivalent 
to  property.  The  donee  may  deal  with  it  as  he  pleases.  He 
may  not  only  release  it,  but  may  sell  it,  or  bind  himself  to 
exercise  it  in  anyway  he  pleases.  This  is  equally  true  whether 
the  power  is  to  be  exercised  by  deed,  by  deed  or  will,  or  by  will 
only.  In  the  last  case,  of  course,  there  is  more  practical  risk, 
because  a  man  cannot  make  a  will  which  will  operate  previously 
to  his  death.  But  no  legal  difficulty  arises,  and  cases  frequently 
occur  where  a  man  has  a  general  power  of  appointment  and 
deals  with  it,  either  by  covenant  or  otherwise,  as  property — that 
is  to  say,  he  treats  the  subject  of  the  power  as  property  over 
which  he  has  control.  But  when  the  power  is  a  special  one 
you  have  a  different  subject  altogether.  "What  is  a  special 
power?  The  most  familiar  instance  (for  there  are  many 
others)  is  a  power  of  appointment  amongst  children.  Such  a 
power  as  commonly  given  to  parents  is  intended,  not  to  make 
a  provision  for  the  children,  for  that  is  done  by  the  gift  in 
default  of  appointment,  but  to  confide  to  the  parent  the  deter- 
mination in  what  shares  and  proportions  the  children  shall 
take — whether,  for  example,  if  women,  they  shall  take  for  their 
separate  use  with  or  without  restraint  on  anticipation,  or,  if 
men,  shall  take  life  interests  determinable  on  bankruptcy.  It 
is  a  discretion  vested  in  the  parent  for  determining  what  the 
particular  provision  shall  be.  That,  as  it  seems  to  me,  is  nearly 
akin  to  a  trust,  and  might  well  be  described  as  a  trust,  but  at 
all  events  it  is  a  fiduciary  power.  Is  it  right  that  a  man 
having  that  fiduciary  power  should  bind  himself  to  deal  with 
it  in  any  particular  manner  ?  If  it  were  by  deed  or  by  deed  or 
will,  the  case  might  be  more  difficult ;  but  where  it  is  a  power 
to  appoint  by  will,  it  seems  to  me  to  be  clear  that  the  intention 
of  the  person  creating  such  a  power,  whether  by  settlement  or 

(1)  (1865)  2  Dr.  &  Sm.  365,  375. 
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of  it  under  his  control  until  the  time  of  his  death.    A  will  being 
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v^v^  revocable  may  be  altered  from  time  to  time,  and  it  is  common 
^^In  re.^^'  knowledge  that  the  exercise  of  powers  is  continually  altered 
Bkadshaw  with  reference  to  the  different  events  of  family  life.  It  seems 
Bradshaw.  ^®  ^^3.t  to  say  that  a  person  having  a  power  to  appoint 
by  will  may  bind  himself  to  exercise  it  in  a  particular  way 
is  to  defeat  the  object  of  the  creation  of  the  power,  and  to 
put  the  donee  in  a  position  to  do  the  very  thing  which  the 
settlement  must  be  taken  to  say  he  shall  not  do.  There 
is  no  real  authority  upon  the  point,  and  therefore  I  have 
stated  what  I  conceive  to  be  the  principle.  But  there  are 
certain  guides.  The  first  case  bearing  on  it  is  the  case  of 
Bulteel  V.  Plummer  (1),  where  there  had  been  a  covenant  to 
exercise  a  special  power  which  was  aptly  described  as  a  power 
of  distribution,  and  it  was  held  that,  notwithstanding  that  the 
appointment  was  made  in  pursuance  of  a  covenant  to  appoint, 
the  power  might  be  well  exercised.  Lord  Hatherley  (2) 
said  this  :  "A  question  further  arises,  whether  this  was  a 
good  covenant  on  which  damages  could  be  recovered,  as  to 
which  I  desire  to  say  nothing  ;  but  I  think  that  to  hold  such  an 
appointment  bad  as  a  device  would  be  to  strain  the  doctrine  as 
to  improper  appointments  too  far."  All  we  have,  therefore,  is 
that  the  point  occurred  to  a  learned  judge  of  great  eminence 
and  experience,  and  that  he  held  that  it  was  not  necessary  for 
him  to  dispose  of  it.  James  L.J.  was  a  party  to  the  judgment, 
but  I  do  not  see  that  he  noticed  this  point.  But  it  had  come 
before  him  in  Thacker  v.  Key  (3),  and  there  he  expressed  a 
distinct  opinion.  He  says  (4) :  Now,  if  it  had  been  necessary 
to  determine  that  point,  I  think  I  should  have  had  very  Httle 
difficulty  in  holding  such  a  covenant  to  be  illegal  and  void. 
The  testator  is  the  donee  of  a  testamentary  power,  which  was 
to  be  exercised  by  him  as  a  trustee.  It  was  a  fiduciary  power 
in  him  to  be  exercised  by  his  will,  and  by  his  will  only  ;  so  that, 
up  to  the  last  moment  of  his  life,  he  was  to  have  the  power  of 
deahng  with  the  fund  as  he  should  think  it  his  duty  to  deal 

(1)  L.      6  Ch.  160.  (3)  L.  K.  8  Eq.  408. 

(2)  IUj.  163.  (4)  Ibid.  414. 
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V. 
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with  it,  having  regard  to  the  then  wants,  position,  merits,  and  kekewich 
necessities  of  his  children."  James  V.-C.  there  stated  in 
cogent  language  what  I  have  attempted  to  say.  The  only 
other  case  is  Palmer  v.  Loche  (1),  before  the  Court  of  Appeal, 
and  there  Brett  L.J.  made  a  more  direct  statement  of  his 
opinion,  though  again  it  was  not  necessary  to  decide  the  point 
judicially.  He  says  (2)  :  "  It  seems  to  me  that  although  there 
is  no  consideration  given  for  the  covenant  it  is  not  a  binding 
covenant,  because  it  would  be  contrary  to  public  policy  to  allow 
a  person  in  the  position  of  a  trustee  to  enter  into  such  a 
covenant  so  as  to  bind  himself."  That  is  in  support  of  the 
view  that  the  covenant  is  wholly  void,  and  that  no  remedy  is 
available  for  the  breach  of  it.  Cotton  L.J.  did  not  concur, 
but  he  did  not  differ  ;  he  merely  reserved  his  opinion.  It  is  to 
be  remarked  that  James  L.J.  was  a  party  to  the  decision,  and 
that  he  said  nothing  upon  that  view  of  the  case.  The  explana- 
tion may  be  that  he  had  already  had  the  point  before  him,  and 
that  delivering  the  first  judgment  he  did  not  notice  a  point 
which  did  not  directly  arise.  It  seems  to  me  that  I  have  a 
substantial  amount  of  opinion  or  inchnation  of  opinion  in 
favour  of  the  view  I  take,  and  that  the  safe  and  right  thing 
is  to  say  that  a  covenant  of  this  kind  is  bad  and  cannot 
be  sued  on. 

Mr.  Lawrence  makes  two  remarks  which  ought  to  be  noticed. 
First,  he  says  that  this  is  a  family  arrangement.  The  Court 
has  gone  far  in  upholding  family  arrangements,  and  the 
doctrine  goes  so  far  back  that  I  think  it  would  be  difficult  to 
find  when  it  was  first  introduced.  But  Mr.  Lawrence  has  not 
cited  any  decision  in  which  the  doctrine  has  been  applied  to  a 
case  such  as  the  present  one.  Then,  again,  he  called  my 
attention  to  the  case  of  Coffin  v.  Cooper.  (3)  It  is  quite  true 
that  it  is  possible  to  get  rid  of  a  good  deal  of  the  doctrine  of 
fiduciary  power.  It  has  been  held,  and  usefully  held,  that  a 
power  of  this  kind  can  be  released.  A  man  can  say  in  a  proper, 
solemn  manner,  "  I  will  not  exercise  the  power  at  all,"  with 
the  result  that  he  does  then  and  there  confer  upon  every  one 


Vol. 


(1)  15  Ch.  D.  294.  (2)  15  Ch.  D.  301. 

(3)  2  Dr.  &  Sm.  365. 
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But  the  answer  is  that  the  release  of  a  power  depends  on  a 
^^Jw7^^^'  foundation  of  its  own.  There  was  a  time  when  it  was  a 
Bradshaw  question  how  far  a  power  of  this  kind  can  be  released.  The 
Bradshaw.  qiiestion  has  now  been  decided,  and  the  decision  is  found  con- 
  venient,  but  I  do  not  think  it  ought  to  be  carried  further.  It 

would  be  carrying  it  a  long  way  to  say  that  because  a  man 

may  release  a  power,  therefore  he  may  covenant  to  exercise  it 

in  a  particular  way. 

The  question  of  costs  being  then  mentioned, 

His  Lokdship  said  that  it  was  his  practice  on  the  hearing 
of  an  originating  summons  of  this  kind,  brought  by  trustees, 
or  brought  by  a  beneficiary  and  adopted  by  the  trustees  as 
useful  for  solving  questions  in  administration  of  their  trust, 
to  allow  the  costs  of  all  parties  out  of  the  estate  as  between 
solicitor  and  client.  It  had  been  suggested  that  in  view  of 
the  new  rule  on  the  subject  (rule  10  of  the  Eules  of  the 
Supreme  Court,  January,  1902,  substituted  for  Order  Lxv., 
r.  27,  sub-r.  29),  it  was  no  longer  necessary  to  use  the  words 
"  as  between  solicitor  and  client."  His  Lordship  read  the 
rule,  and  said  that  it  seemed  to  him  that  the  rule  did  not 
do  away  with  the  necessity  for  directing,  on  an  application 
of  this  kind,  that  the  costs  should  be  taxed  and  paid  as 
between  solicitor  and  client,  and  he  believed,  and  had  reason  to 
believe,  that  if  the  costs  were  simply  directed  to  be  paid  out 
of  the  estate,  the  taxing  master  would  not  allow  all  the  costs 
payable  as  between  solicitor  and  client. 


Solicitors  :  Kingsford,  Dorman  d  Co.  ;  Smythe  d  BrettelL 

C.  C.  M.  D. 


1  Ch. 


CHANCEKY  DIVISION. 


451 


hi  re  HOWGATE  and  OSBOKN'S  CONTEACT. 


KEKEWICH 
J. 


[1901    H.  3377.] 


1902 


Deed — Alteration — Name  of  Party — Misdescription — Mortgage — Reconveyance  25. 

— Married  Woman  —  Trustee  Mortgagee  —  Concurrence  of  Hushand  —   

Separate  Acknowledgment. 

Upon  a  sale  of  freehold  property  the  abstract  of  title  delivered  to  the 
purchaser  comnienced  with  a  mortgage  to  three  persons,  of  whom  the  third 
was  described  as  "  William  "  G.  It  appeared  from  the  original  deed  that  the 
name  "William"  had  been  erased,  and  the  names  "Edward  Thomas" 
substituted.  The  alteration  was  made  after  execution,  but  it  was  not 
known  when  or  by  whom.  It  was  proved  that  the  person  described  as 
William  Gr.  was  really  Edward  Thomas  G.,  and  that  the  misdescription 
was  due  to  inadvertence  : — 

Held,  that  the  alteration  was  immaterial,  and,  in  the  absence  of  fraud, 
did  not  avoid  the  deed. 

The  mortgage  was  dated  in  1878  and  was  granted  to  trustees ;  and  in 
1896,  upon  payment  of  the  mortgage  debt,  the  property  was  reconveyed 
by  the  sole  surviving  trustee,  who  was  a  married  woman  : — 

Held,  that  under  s.  16  of  the  Trustee  Act,  1893,  she  was  competent 
to  reconvey  without  the  concurrence  of  her  husband  and  a  separate 
acknowledgment. 

This  was  a  vendor's  summons  under  the  Vendor  and  Pur- 
chaser Act,  1874,  asking  for  a  declaration  that  the  purchaser's 
requisitions  and  objections  had  been  sufficiently  answered, 
and  that  the  vendor  had  shewn  a  good  title  according  to  the 
contract.  By  an  agreement  in  writing,  dated  August  26, 1901, 
the  respondent  agreed  to  purchase  certain  freehold  property  in 
Leeds  at  the  price  of  1900^.,  and  an  abstract  of  title  was  sent 
to  the  purchaser  in  due  course.  The  abstract  commenced  with 
a  mortgage  for  lOOOZ.  given  by  one  George  Lax  to  three  mort- 
gagees, described  in  the  abstract  as  "Martha  Milner  of  Thorner 
in  the  said  county  of  York  widow  Ann  Booth  the  wife  of  Joah 
Allen  Booth  same  place  schoolmaster  and  William  Gray  of 
Morwich  Hall  in  the  parish  of  Barwick-in-Elmet  in  the  county 
of  York  gentleman  third  part."  In  the  operative  part  of  the 
deed  the  mortgagees  were  described  as  the  said  parties  thereto  . 
of  the  third  part.  Upon  comparing  the  abstract  with  the 
original  deeds  it  was  found  that,  although  the  name  of  the 


2/2 


1 


452 


CHANCEBY  DIVISION. 


[1902] 


HOWGATE 
AND 

Osborn's 
Contract, 
Jn  re. 


KEKEWiCH  third  mortgagee  appeared  in  the  abstract  as  "  WiUiam  Gray," 
in  the  deed  the  name  "William"  had  been  erased  and  the 
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names  "  Edward  Thomas  "  inserted.  It  also  appeared  that 
the  deed  had  never  been  executed  by  the  mortgagees.  The 
purchaser  by  his  requisitions  asked  for  some  explanation  of 
this  alteration.  After  some  correspondence  the  vendor  fur- 
nished the  purchaser  with  two  statutory  declarations,  one  by 
Mr.  J.  S.  Lawson,  the  solicitor  who  prepared  the  deed,  and 
one  by  Ann  Booth,  the  sole  surviving  mortgagee.  Mr.  Lawson 
stated  in  effect  that  in  1877  he  was  managing  clerk  of  Messrs. 
Bulmer  &  Son,  solicitors,  of  Leeds,  and  that  he  was  instructed 
to  prepare  a  draft  mortgage  for  lOOOZ.  from  George  Lax  to 
Wilham  Milner's  trustees  on  property  in  Cambridge  Koad, 
Leeds  (being  the  property  in  question) ;  that  he  knew  from 
repute  that  such  trustees  were  the  widow,  Martha  Milner,  her 
daughter,  Ann  Booth,  and  a  gentleman  named  Gray,  who  lived 
at  Morwick  Hall,  in  the  parish  of  Barwick-in-Elmet,  whose 
Christian^ name  he  did  not  know;  that  in  preparing  the  draft 
mortgage  he  inserted  the  names  of  Martha  Milner  and  Ann 
Booth,  but  left  a  blank  for  the  name  of  the  other  mortgagee; 
that  subsequently  he  must  have  been  wrongly  informed  that 
the  other  mortgagee  was  William  Gray,  of  Morwick  Hall,  and 
that  he  filled  in  that  name  in  the  blank  space  in  the  draft; 
that  the  draft  still  bore  the  name  of  William  Gray ;  that  the 
deed  was  executed  and  registered  in  that  name,  and  that  that 
name  had  been  repeated  in  recitals  of  the  mortgage  in  subse- 
quent deeds ;  that  he  now  found  that  the  name  of  William 
Gray  in  the  mortgage  deed  had  been  altered  to  Edward  Thomas 
Gray,  but  when  or  by  whom  he  was  unable  to  say ;  that  he 
knew  from  his  own  personal  knowledge  that  the  1000/.  was 
part  of  the  trust  moneys  of  William  Milner,  deceased,  and 
that  his  only  trustees  were  his  widow,  Martha  Milner,  his 
daughter,  Ann  Booth,  and  his  friend,  Edward  Thomas  Gray, 
of  Morwick  Hall ;  that  no  person  other  than  Edward  Thomas 
Gray  had  ever  lived  at  Morwick  Hall  during  the  last  forty 
years ;  and  that  the  name  of  William  Gray  was  inserted  in 
the  mortgage  deed  and  repeated  in  the  subsequent  deeds  by 
mistake  for  Edward  Thomas  Gray. 
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Mrs.  Booth  stated  that  her  father,  WiHiam  Milner,  appointed  kekevvigii 
her  mother,  herself,  and  his  friend,  Edward  Thomas  Gray,  of 
Morwick  Hall,  the  trustees  of  his  will ;  that  on  January  1, 1878, 
they  lent  lOOOZ.,  part  of  the  trust  funds,  to  George  Lax  on 
security  of  property  in  Cambridge  Eoad,  Leeds ;  that  her 
mother  died  on  August  29,  1888,  and  Edward  Thomas  Gray  on 
October  11,  1896,  leaving  her  the  sole  surviving  mortgagee ; 
that  as  such  sole  surviving  mortgagee  she  received  the  1000/. 
and  released  the  property  to  C.  W.  Howgate  (the  vendor)  on 
November  23,  1899 ;  that  she  had  known  Edward  Thomas 
Gray  for  the  last  forty  years,  and  had  never  known  a  "  William 
Gray"  of  Morwick  Hall;  that  the  name  "WiUiam  Gray" 
was  inserted  in  the  mortgage  deed  and  subsequent  deeds  by 
inadvertence,  and  was  meant  for  Edward  Thomas  Gray. 

The  purchaser  was  not  satisfied  with  these  declarations,  and 
he  further  objected  that  Mrs.  Booth,  being  a  married  woman 
trustee,  had  no  power  to  reconvey  the  property  without  the 
concurrence  of  her  husband  and  a  separate  acknowledgment. 
This  summons  was  taken  out  by  the  vendor  to  try  the  validity 
of  these  objections. 

The  question  as  to  the  alteration  of  the  deed  was  first 
argued. 


P.  0.  Latvrence,  E.G.,  and  B.  J.  Parker,  for  the  vendor. 
The  alteration  of  the  name  in  the  deed  was  made  after  regis- 
tration, and  therefore  the  presumption  that  the  alteration  was 
made  before  execution  is  rebutted ;  but  this  is  an  immaterial 
alteration.  All  that  we  have  to  shew  is  that  William  Gray  is 
identical  with  Edward  Thomas  Gray,  and  the  purchaser  ought 
to  be  satisfied  with  the  statutory  declarations  upon  this  point. 
An  immaterial  alteration  made  in  a  deed  after  execution,  unless 
made  fraudulently,  does  not  avoid  the  deed :  Elphinstone, 
Norton  and  Clark  on  Interpretation  of  Deeds,  pp.  32,  33 ; 
Taylor  on  Evidence,  9th  ed.  vol.  ii.  p.  1195 ;  Aldous  v. 
Cornwell  (1) ;  Suffell^  v.  Bank  of  England.  (2) 

£r.  Greenwood,  for  the  purchaser.  If  the  alteration  is  made 
to  correct  a  mere  clerical  error,  that  does  not  affect  the  validity 

(1)  (1868)  L.  K.  3  Q.  B.  573.  (2)  (1882)  9  Q.  B.  D.  555. 
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KEKEWICH  of  the  deed,  but  the  change  or  striking  out  of  the  name  of  one 
of  the  parties  is  a  material  alteration.  The  test  is,  Is  it  the 
same  deed  ?  If  the  alteration  changes  the  relationship  of  the 
parties  in  any  way,  it  is  a  material  alteration.  This  is  a 
contract  with  A.,  B.,  and  C,  and  the  substitution  of  X  for  C. 
alters  the  contract,  and  is  therefore  material :  Suffell  v.  Bank 
of  England  (1) ;  Ellesmere  Brewery  Go.  v.  Cooper.  (2) 
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Kekewich  J.  It  is  established  that  a  material  alteration  in 
a  written  instrument  does  and  an  immaterial  alteration  does 
not  avoid  it.  The  rule  was  first  laid  down,  though  not  pre- 
cisely in  these  words,  with  reference  to  deeds  conveying  free- 
hold property ;  but  it  has  been  discussed  in  many  cases,  with 
the  result  that  the  rule  as  now  established  is  held  to  be  applic- 
able to  all  written  instruments,  and  is  not  confined  to  deeds  of 
purchase  and  sale  of  land.  It  must  be  taken,  however,  with 
this  qualification,  that,  in  considering  whether  an  alteration  is 
material  or  not,  you  must  have  regard  to  the  particular  instru- 
ment to  see  what  its  purport  is  and  what  its  office  is.  That  is 
the  obvious  conclusion  from  the  case  of  Suffell  v.  Bank  of 
England  (1),  where  the  Master  of  the  Eolls  (Sir  George  Jessel) 
and  the  Lords  Justices  who  took  part  in  the  decision,  and 
particularly  Cotton  L.J.,  discussed  the  particular  nature  of  a 
Bank  of  England  note  to  shew  that  the  alteration  there  com- 
plained of  was  material,  though  that  particular  alteration 
might  not  have  been  material  in  another  instrument. 

Now,  I  have  to  consider  here  a  deed  of  conveyance — a  con- 
veyance by  way  of  mortgage,  but  still  a  deed  of  conveyance. 
The  conveyance  purported  to  be  made  to  three  persons,  one  of 
them  being  described  as  William  Gray,  whereas  he  ought  to 
have  been  described  as  Edward  Thomas  Gray.  He  and  the 
other  two  persons  named  were  parties  of  the  third  part,  and 
throughout  the  rest  of  the  deed  those  parties  are  always 
referred  to  as  the  parties  of  the  third  part,  and  William  Gray 
is  never  mentioned  again.  But,  later,  without  any  intention 
of  fraud  or  anything  of  that  kind,  William  was  erased,  and 
Edward  Thomas  was  substituted. 

(1)  9  Q.  B.  D.  555.  (2)  [1896]  1  Q.  B.  75. 
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Is  that  a  material  alteration  ?  In  one  view  it  can  hardly  kekewich 
be  said  to  be  otherwise  than  essentially  material.  The  con- 
veyance is  to  two  persons  and  Wilham  Gray.  A  conveyance 
to  two  persons  and  Edward  Thomas  Gray  is  an  entirely 
different  conveyance,  and  even  if  William  Gray  could  be 
treated  as  non-existent,  you  have  a  conveyance  to  two  as  joint 
tenants  instead  of  to  three,  which  would  alter  the  legal  estate. 
Then,  again,  as  to  the  whole  deed.  I  do  not  dwell  upon  all 
the  details,  but  take  the  covenant  for  payment.  The  covenant 
is  for  payment  to  two  persons  and  WilHam  Gray,  which  is 
obviously  a  different  thing  from  a  covenant  for  payment  to 
two  persons  and  Edward  Thomas  Gray.  As  to  the  proviso 
for  redemption  a  similar  remark  apphes,  and  so  throughout  as 
to  the  other  provisions. 

It  is  clear,  therefore,  that  if  Edward  Thomas  Gray  had  been 
put  in  in  the  first  instance  it  would  have  been  a  very  different 
deed  from  a  conveyance  to  WilHam  Gray  ;  and  it  may  well  be 
argued,  and  indeed  it  has  been  argued,  that  when  you  sub- 
stitute Edward  Thomas  Gray  for  William  Gray  you  are 
making  an  ^  alteration  in  the  deed  which  is  and  must  be 
material.  I  think  there  is  an  answer  to  that  consisting  in 
this,  that  the  deed  took  effect  from  the  moment  of  its  execu- 
tion. The  conveyance  was  to  two  persons  and  William  Gray. 
William  Gray  might  have  been  a  misdescription,  William  Gray 
might  have  been  a  non-existent  person,  but  whatever  was  the 
effect  of  the  deed  was  so  from  the  moment  of  its  execution  by 
the  conveying  parties,  and  it  could  not  have  been  altered  from 
that  time  forward.  There  may  be  difficulty — in  fact,  there  is 
difficulty— in  finding  out  in  whom  the  legal  estate  is  vested. 
There  is  difficulty  in  ascertaining  who  are  bound  to  convey 
when  the  mortgagor  insists  upon  his  equity  of  redemption. 
There  is  difficulty  in  saying  who  are  entitled  as  the  parties  of 
the  third  part  to  sue  upon  the  covenant.  But  the  difficulty  is 
not  caused  by  the  alteration  except  to  this  extent,  that  it  is 
necessary  to  find  out  who  the  parties  were.  I  have  to  inquire 
who  was  William  Gray.  Of  course,  however  easy  it  may  be, 
you  always  have  to  inquire  when  you  take  up  the  deed  to  whom 
the  property  is  conveyed.    If  you  do  not  find  a  man  properly 


456 


CHANCERY  DIVISION. 


[1902] 


J. 

1902 

HOWGATE 
AND 

Osborn's 
Contract, 
In  re. 


KEKEWICH  described,  or  if  you  find  an  inconsistency,  you  have  to  inquire 
into  it,  and  that  is  a  question  which  can  be  solved  by  evidence. 

Now,  one  of  two  things  seems  to  me  to  have  happened. 
Either  WilHam  Gray  was  non-existent  or  it  was  misdescrip- 
tion. I  have  no  doubt  myself  that  it  was  misdescription  ;  and 
if  it  was  misdescription  there  is  no  reason  why  you  should  not 
prove  by  parol  evidence  that  the  person  described  as  William 
Gray  was  really  Edward  Thomas  Gray ;  it  is  only  the  name, 
and  it  seems  to  me  that  the  statutory  declarations  cleared  that 
up  completely.  If  that  is  the  right  view,  the  deed  has  always 
been  a  conveyance  to  the  two  persons  and  Edward  Thomas 
Gray.  Somebody  has  made  a  physical  alteration  in  the  parch- 
ment ;  but  the  deed  stands  as  it  was  at  the  moment  of  execu- 
tion. In  one  sense  there  is  an  alteration;  in  another  sense 
there  is  none.  It  seems  to  me  that  the  vendor  has  sufficiently 
made  out  his  right,  assuming  that  he  claims  properly  through 
these  two  persons  and  Edward  Thomas  Gray,  and  that  he  has 
a  right  to  insist  upon  his  title. 


The  second  point  was  then  argued. 


P.  0.  Lawrence,  K.C.,  and  B,  J.  Parker ,  for  the  vendor. 
The  date  of  the  mortgage  was  before  the  commencement  of 
the  Married  Woman's  Property  Act,  1882 ;  but  by  s.  16  of  the 
Trustee  Act,  1893,  a  married  woman  who  is  a  bare  trustee  of 
any  freehold  hereditament  may  convey  it  as  if  she  were  a  feme 
sole.  The  moment  the  money  was  repaid  Ann  Booth  became 
a  bare  trustee  of  the  property  for  the  mortgagor,  and  this  is 
not  affected  by  the  fact  that  the  mortgage  was  held  on  trust, 
since  she  was  not  a  trustee  of  the  land,  but  only  of  the  money 
secured :  see  Wolstenholme  on  the  Conveyancing  and  Settled 
Land  Acts,  8th  ed.  p.  225. 

H.  Greenwood,  for  the  purchaser.  The  sole  question  is 
whether  the  addition  to  the  relationship  of  mortgagee  of  the 
relationship  of  trustee  brings  the  case  within  In  re  Harhiess 
and  AUsopp's  Contract  (1),  and  distinguishes  it  from  In  re 
Brooke  and  Fremlin's  Contract.  (2)    Notwithstanding  that  this 

(1)  [1896]  2  Ch.  358.  (2)  [1898]  1  Ch.  647. 
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mortgage  was  held  upon  trust,  I  do  not  see  my  way  to  contend  kekewich 
that  this  lady  was  not  a  bare  trustee  of  the  property  for  the 
mortgagor  after  the  money  was  paid. 

HOWGATE 

Kekewich  J.    There  will  be  a  declaration  on  that  point  osboL's 
also.    The  proper  form  of  order  is,  not  that  a  good  title  has  ^''^l^'^J;'^' 
been  shewn  according  to  the  contract,  but  that  the  requisitions 
have  been  satisfactorily  answered. 

Sohcitors  :  Few  d  Co.,  for  Carr  dc  C  over  dale  y  Leeds  ;  Hamlin, 
Grammer  Jc  Hamlin^  for  H,  B.  Cousins,  Leeds, 

H.  B.  H. 


Li  re  CHISHOLM.  kekewich 
GODDAED  V.  BEODIE. 

1902 

[1901    C.    3781.]  j^^,^ 

Practice — Costs — Power  of  Appointment — Successive  Appointme^its  of  Specific 
Sums — Appointment  of  Besidue — Costs  of  administering  Trust  Fund. 

A  husband  and  wife,  in  exercise  of  a  joint  power  of  appointment  over  a 
trust  fund  (subject  to  their  respective  life  estates  therein)  amongst  the 
children  of  the  marriage,  appointed  three  sums  of  10,000Z.  in  trust  for 
their  three  elder  daughters,  and  appointed  the  residue,  after  satisfying  the 
three  previous  appointments,  in  trust  for  their  fourth  daughter,  but  so  that 
the  appointment  should  not  exceed  10,000?.  The  fund  was  not  sufficient 
to  provide  for  the  appointment  of  the  full  sum  of  10,000?.  to  the  fourth 
daughter.    Upon  the  distribution  of  the  fund : — 

Held,  applying  the  rule  laid  down  by  Chitty  L.J.  in  In  re  Saunders, 
[1898]  1  Ch.  17,  23,  that  the  general  costs  of  administering  the  trust 
fund,  including  the  costs  of  raising  the  estate  duty  payable  on  the  respec- 
tive deaths  of  the  husband  and  wife  and  the  costs  of  raising  the  appointed 
sums,  ought  to  be  borne  rateably  by  the  four  appointed  sums. 

By  a  settlement  dated  April  9,  1851,  made  on  the  marriage 
of  James  Chisholm  Gooden  Chisholm,  hereinafter  called  the 
testator,  (then  James  Chisholm  Gooden),  with  Anne  Elizabeth 
Lambert,  certain  funds  were  brought  into  settlement  both  by 
the  testator  and  by  his  wife,  the  testator  taking  the  first  life 
interest  in  the  funds  settled  by  him,  and  the  wife  taking  the 
first  life  interest  in  the  funds  settled  by  her,  with  a  second  life 
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KEKEWICH  interest  in  each  case  to  the  other  of  them,  and  subject  to  these 
successive  hfe  interests  a  joint  power  of  appointment  was 
given  to  them  over  the  whole  of  the  capital  among  the 
children  of  the  marriage. 

Among  the  children  of  the  marriage  were  four  daughters, 
Katherine,  Annie,  Henrietta,  and  Hannah. 

In  1871  Katherine  married  F.  J.  L.  Blackwood,  and,  by  a 
deed-poll  dated  April  18,  1871,  the  testator  and  his  wife,  in 
exercise  of  the  powers  of  their  marriage  settlement,  jointly 
appointed  that  the  trustees  of  the  settlement  should  from  and 
after  the  decease  of  the  survivor  of  the  testator  and  his  wife 
stand  possessed  of  10,000Z.  sterling,  part  of  and  to  be  by  the 
same  trustees  raised  out  of  the  trust  funds  of  the  settlement  in 
trust  for  their  daughter  Katherine,  to  be  vested  in  her  imme- 
diately upon  the  solemnization  of  the  intended  marriage,  and 
to  be  paid  to  her  as  soon  as  conveniently  might  be  after  the 
death  of  the  survivor  of  the  testator  and  his  wife. 

No  settlement  was  made  upon  this  marriage,  but  in  1879 
Katherine  Blackwood  married  H.  V.  Corrie,  and  the  10,000/. 
appointed  in  trust  for  her  was  assigned  to  the  trustees  of  the 
settlement  of  that  marriage.  Corrie  was  now  dead  and  there 
was  no  issue  of  the  marriage,  and  in  the  events  which  happened 
Katherine  Corrie  became  solely  entitled  to  the  10,000/.,  which 
was  reassigned  to  her  by  the  trustees  of  the  last-mentioned 
settlement. 

In  1877  Annie  married  A.  Trinder,  and  by  a  deed-poll  dated 
September  5,  1877,  the  testator  and  his  wife  appointed  10,000/. 
in  trust  for  her  in  the  same  form  as  the  appointment  made  in 
trust  for  Katherine,  and  this  sum  was  assigned  by  her  to  the 
trustees  of  her  marriage  settlement. 

In  1886  Henrietta  married  E.  M.  Middleton,  and  by  a  deed- 
poll  dated  October  5,  1886,  the  testator  and  his  wife  made  a 
precisely  similar  appointment  of  10,000/.  in  her  favour,  and 
this  sum  was  assigned  by  her  to  the  trustees  of  her  marriage 
settlement. 

In  1891  Hannah  married  S.  Baker,  and  by  a  deed-poll  dated 
November  21, 1891,  the  testator  and  his  wife,  under  the  powers 
of  their  marriage  settlement,  appointed  that  the  trustees  thereof 


1  Ch. 


CHANCEKY  DIVISION. 


459 


Chisholm, 
In  re. 

GODDARD 
V. 

Brodie. 


should  from  and  after  the  death  of  the  survivor  of  the  testator  kekewich 
and  his  wife  stand  possessed  of  the  trust  funds  comprised  in 
the  settlement  which  should  remain  after  satisfying  "  the  three 
previous  appointments  in  trust  for  their  daughter  Hannah, 
provided  that  not  more  than  10,000Z.,  or  trust  funds  and  property- 
amounting  in  value  to  that  sum,  was  in  any  event  intended  to 
be  thereby  appointed,  and  that,  if  the  trust  funds  exceeded 
that  amount,  the  residue,  after  satisfying  the  said  three  previous 
appointments  and  raising  and  paying  such  sum  of  10,000^.,  or 
trust  funds  and  property  equivalent  thereto,  should  remain 
unaffected  by  the  deed  now  in  statement.  The  appointed  fund 
was  assigned  by  Hannah  to  the  trustees  of  her  marriage  settle- 
ment, and  by  the  same  settlement  the  testator  covenanted  with 
the  trustees  thereof,  and  also  as  a  separate  covenant  with 
Hannah,  that,  if  at  the  death  of  the  survivor  of  the  testator  and 
his  wife  Hannah's  share  of  the  trust  funds  should  not  amount 
in  value  in  the  whole  to  the  sum  of  10,000/.,  his  executors  and 
administrators  would  as  soon  as  conveniently  might  be  pay  to 
the  trustees  of  her  marriage  settlement  a  sum  sufficient  to 
make  up  the  deficiency. 

Baker  died  in  1893,  and  there  was  no  issue  of  the  marriage. 
In  1899  Hannah  married  F.  F.  Goddard,  but  no  settlement 
was  made  upon  that  marriage. 

The  testator  died  on  December  31,  1899,  and  his  wife  died 
on  September  24,  1901. 

The  funds  comprised  in  their  marriage  settlement  amounted 
approximately  to  38,800/.,  of  which  approximately  10,800/.  was 
brought  into  settlement  by  the  testator,  and  28,000/.  by 
his  wife. 

The  estate  duty  in  respect  of  these  sums  payable  on  the 
respective  deaths  of  the  testator  and  his  wife  had  been  raised 
and  paid  by  the  trustees  out  of  the  trust  funds  comprised  in 
the  settlement. 

This  was  an  originating  summons  taken  out  by  Mrs.  Goddard 
and  the  trustees  of  the  Baker  settlement  against  the  trustees  of 
the  testator's  settlement,  Mrs.  Corrie,  the  trustees  of  the 
Trinder  settlement,  the  trustees  of  the  Middleton  settlement, 
and  the  executors  of  the  testator,  to  determine  (1.)  whether,  in 
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KEKEWIOH  the  distribution  of  the  trust  funds  comprised  in  the  testator's 
settlement,  the  three  first  appointed  sums  of  10,000Z.  ought  to 
bear  any  and  what  proportion  of  {a)  the  estate  duties  payable 
on  the  deaths  of  the  testator  and  his  wife  respectively  ;  {h)  the 
costs  of  raising  those  duties ;  (c)  the  costs  of  raising  the  said 
three  sums  of  10,000Z. ;  {d)  the  general  costs  of  and  expenses  of 
winding  up  the  trusts  of  the  testator's  settlement.  (2.)  How 
the  value  of  the  share  of  Mrs.  Goddard  in  the  trust  funds 
under  the  appointment  of  November  21,  1891,  was  to  be 
arrived  at  for  the  purpose  of  ascertaining  the  amount  payable 
by  the  executors  of  the  testator  under  his  covenant  contained 
in  the  Baker  settlement. 

At  the  hearing  it  was  conceded  that  the  question  as  to  the 
incidence  of  the  estate  duties  was  covered  by  In  re  Countess  of 
Or  ford  (1)  and  In  re  Maryon-Wilson  (2),  and  that  the  duties 
were  payable  out  of  all  the  appointed  funds  rateably. 


Warrington,  K.C,  (Ashworth  James  with  him),  for  the 
plaintiffs,  after  the  question  as  to  the  duties  had  been  decided, 
suggested  that  the  costs  should  come  out  of  the  residuary 
trust  funds. 

P.  0.  Lawrence,  K.C,  and  Du7iha7n,  for  the  executors.  In  the 
case  of  appointments,  in  contradistinction  to  legacies,  the  general 
rule  is  that  the  expenses  of  administration  are  borne  rateably 
by  all  the  appointed  funds  :  Li  re  Saunders,  per  Chitty  L.J.  (3) ; 
In  re  Countess  of  Orford.  (1)  The  rule,  of  course,  does  not 
apply  where  any  of  the  appointed  funds  are  given     net "  or 

clear  of  deductions  "  :  In  re  Currie  (4)  ;  but  in  that  case 
Kay  J.  thought  that  the  rule  would  have  applied  but  for 
those  words,  and  there  is  no  such  language  used  here. 
Therefore,  each  fund  must  bear  its  proportion  of  the  costs. 
The  distinction  between  wills  and  appointments  has  always 
been  recognised. 

Benshaw,  K.C,  and  Hatfield  Green,  for  the  persons  entitled 
to  the  three  first  appointed  funds.  There  is  a  distinction 
between  the  costs  of  administration  and  the  costs  of  raising 


(1)  [1896]  1  Ch.  257. 

(2)  [1900]  1  Ch.  565. 


(3)  [1898]  1  Ch.  17,  23. 

(4)  (1888)  36  W.  E.  752. 
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the  funds.  The  same  principle  applies  here  as  in  the  case  of  kekewich 
raising  portions,  and  there  the  costs  come,  not  out  of  the 
portions,  but  out  of  the  estate.  There  you  are  entitled  to  raise, 
for  example,  10,000Z.  plus  the  costs  of  raising  that  amount. 
The  costs  of  finding  the  money  for  the  appointment  are  never 
thrown  on  the  appointed  fund. 

[They  cited  Trollope  v.  Boutledge  (1)  ;  Moore  v.  Dixon  (2) ; 
Li  re  Shaw.  (3)] 

Warringtoriy  K.C.,  and  Ashworth  James,  for  the  plaintiffs. 
The  plaintiffs  have  elected  to  support  the  foregoing  argument, 
since  by  doing  so  the  contribution  payable  out  of  the  testator's 
estate  will  be  increased.  We  submit  that  the  costs  of  raising 
the  duty  and  the  costs  of  raising  the  appointed  funds,  as  well 
as  the  general  costs  and  charges  of  the  trustees  in  administer- 
ing the  trust  fund,  ought  to  be  borne  by  the  residue  of  that 
fund,  to  use  the  language  of  the  last  appointment,  "  after 
satisfying  "  the  three  previous  appointments.     These  words 

after  satisfying  "  negative  the  idea  that  any  part  of  the  costs 
was  to  be  thrown  on  the  three  first  appointed  funds. 

[Kekewich  J.    The  estate  duty  is  to  be  borne  rateably  by 
the  appointed  funds  :  then  why  not  the  costs  of  raising  it  ?] 

Because  those  costs  are  part  of  the  ordinary  expenses 
incurred  by  the  trustees.  The  estate  duty  is  payable  rateably 
by  virtue  of  the  specific  provisions  of  the  Finance  Act. 

The  cases  cited  deal  really  with  costs  under  the  control  of 
the  Court,  and  they  lay  down  no  rule  applicable  to  this  case. 
Chitty  L.J.  no  doubt  goes  further,  but  that  was  a  mere  dictum 
not  necessary  to  the  decision  of  the  case. 

To  hold  that  all  the  costs  and  expenses  of  the  trustees  from 
the  commencement  of  the  trust  are  to  be  borne  rateably  by  the 
appointed  funds  v\^ill  lead  to  great  inconvenience,  since  the 
trustees  will  be  unable  to  obtain  payment  until  the  date  of 
distribution ;  for  until  that  date  they  cannot  tell  out  of  what 
fund  they  are  to  be  paid. 

Lindley,  for  the  trustees  of  the  testator's  marriage  settlement. 

P.  0.  Lawrence,  E.G.,  in  reply. 

(1)  (1847)  1  De  G.  &  Sm.  662.  (2)  (1880)  15  Cli.  D.  566. 

(3)  [1895]  1  Ch.  343. 
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Kekewich  J.  It  is  singular  that  this  point  should  have 
been  fully  argued  as  open  for  decision,  it  being,  I  think, 
concluded  by  authority.  The  point  arises  in  this  way.  The 
testator  and  his  wife,  in  pursuance  of  an  ordinary  power  of 
appointment  amongst  the  children  of  the  marriage,  directed 
on  three  several  occasions  that  the  trustees  should  stand 
possessed  of  10,000^.  (I  am  not  quoting  the  exact  language) 
to  be  raised  if  necessary  out  of  the  funds  in  their  hands  in 
trust  for  three  of  their  daughters.  Then  a  fourth  daughter 
was  about  to  be  married,  and  it  was  not  certain  whether 
the  trust  funds  would  be  sufficient  to  provide  for  the  appoint- 
ment of  10,000^  to  that  daughter,  as  the  donees  of  the 
power  desired,  and,  therefore  (again  not  quoting  the  exact 
language),  they  directed  the  trustees  to  stand  possessed  of  the 
remaining  funds,  after  satisfying  the  three  previous  appoint- 
ments, in  trust  for  that  daughter,  indicating  that  they  intended 
her  to  have  10,000Z.,  because  there  is  a  proviso  that  she  is  not 
to  have  more.  Equality,  of  course,  was  intended.  It  is  per- 
fectly clear  on  principle  and  on  authority  that  if  the  donees  had 
expressed  their  intention  that  either  of  the  sums  of  10,000Z. 
should  be  raised  "  without  any  deduction  "  or  "  clear,"  which 
was  the  word  used  in  In  re  Currie  (1),  then,  as  Kay  J.  said 
and  as  Chitty  L.J.  agreed,  in  In  re  Saunders  (2),  a  clear  10,000Z. 
must  have  been  raised  in  accordance  with  the  express  language 
of  the  deed,  and  the  question  I  am  now  considering  could  never 
have  arisen.  Here  they  have  said  nothing  of  the  kind.  The 
only  indication  that  they  have  given  at  all  which  can  be  relied 
on  in  argument  on  the  question  whether  these  sums  are  to  be 
raised  clear  or  not,  is  that  in  the  ultimate  deed  they  appointed 
the  funds  remaining  after  satisfying  the  previous  appointments. 
The  last  appointee  can  only  get  what  is  left  after  these  previous 
appointments  have  been  satisfied.  That  does  not  in  the  least 
assist  me  to  determine  what  will  be  satisfaction,  and  the  deeds 
themselves  are  silent  as  to  that.  They  only  say  that  the 
trustees  are  to  hold  10,000Z.  in  their  hands,  or  to  be  raised  in 
trust  for  the  particular  appointee.  The  time  for  distribution 
has  arrived,  and  the  question  is  how  the  costs  of  the  trustees 
(1)  36  W.  K.  752.  (2)  [1898]  1  Ch.  17,  23. 
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are  to  be  borne.    There  is  no  inconvenience  in  postponing  that  kekewich 
question  until  the  period  of  distribution.    The  trustees  can  ^^^^ 
from  time  to  time  help  themselves  to  pay  costs  out  of  pocket  ^ 
and  the  costs  which  are  chargeable  against  them  by  their  jwre. 
solicitors  out  of  the  entirety  of  the  trust  funds,  or  out  of  any  Goddard 
convenient  fund  that  may  be  available,  without  prejudice  to  Brodie. 
the  question  on  whom  the  burden  is  ultimately  to  fall.  That 
arises  on  the  distribution  of  the  fund,  and  has  now  to  be 
considered.     It  may  be  necessary  to  raise,  we  will  say,  the 
first  10,000^.     If  so,  the  trustees  will  incur  some  expense 
with  reference  to  that  particular  fund.    For  instance,  there 
might  be  10,000L  on  mortgage,  and  the  trustees  might  think  it 
necessary  to  call  it  in.    That  might  give  some  trouble ;  there 
might  be  a  transfer  of  the  mortgage,  some  costs  might  not  be 
paid  by  the  mortgagor,  and  there  might  be  expenses  incurred 
in  that  way.    There  is  a  certain  amount  of  distinction  between 
costs  of  that  kind,  which  might  be  looked  upon  as  costs  of 
raising  the  particular  10,000^,  and  the  general  costs  of  the 
trustees;  but  I  do  not  think  that  there  is  any  distinction  in 
substance.  ,  If  they  are  costs  which  generally  ought  to  be  paid 
out  of  the  fund  rateably,  then  I  do  not  think  there  is  any  dis- 
tinction as  regards  those  costs.    They  are  costs  incurred,  no 
doubt,  in  reference  to  one  particular  appointment,  they  are 
costs  incurred  in  reference  to  the  fund  the  subject  of  that 
appointment  of  10,000^.,  but  they  are  costs  incurred  with 
reference  to  the  whole  fund  in  severing  that  particular  10,000^. 
that  has  to  be  severed  from  the  rest,  and  I  cannot  myself  see 
that  any  of  those  costs  can  be  distinguished  from  the  general 
costs  of  administering  the  fund. 

Now,  how  am  I  to  deal  with  the  general  costs  of  administer- 
ing the  fund  ?  There  have  been  several  cases  cited.  I  will  first 
mention  TroUope  v.  Boutledge  (1),  before  Knight-Bruce  V.-C. 
There  several  points  had  been  argued  respecting  the  appoint- 
ments, and,  when  they  were  all  settled,  counsel  for  an  incum- 
brancer of  one  of  the  shares  contended  that,  as  there  was  a  fair 
question  occasioned  by  the  language  of  the  deeds,  the  costs 
ought  to  come  out  of  the  unappointed  part  of  the  fund  by 
(1)  1  De  G.  &  Sm.  662,  671. 
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KEKEWICH  analogy  to  the  case  of  a  will,  where  the  costs  arising  from 
difficulties  of  construction  fall  upon  the  residuary  estate.  That 
was  the  sole  point  raised.  "  The  Vice-Chancellor  said,  that,  as 
he  believed,  the  rule  had  not  been  applied  to  appointments, 
and  directed  the  costs  to  be  apportioned  according  to  the 
amounts  of  the  appointed  and  unappointed  parts  of  the  fund, 
and  to  be  borne  by  those  parts  respectively,  according  to  their 
amounts."  He  simply  did  not  apply  the  rule  in  the  adminis- 
tration of  estates  which  he  was  asked  to  apply,  and  he  thought 
that  the  costs  ought  to  be  borne  differently,  he  being  perfectly 
free  to  give  that  direction  if  he  thought  fit.  The  Vice- 
Chancellor  considered  that  that  was  an  equitable  way  of 
distributing  the  costs;  but,  unless  instructed  as  presently 
stated,  I  should  not  have  thought  that  he  intended  to  lay 
down  any  rule. 

That  he  did  so  intend  is  concluded  by  some  other  cases.  The 
first  of  these  is  Moore  v.  Dixon  (1),  a  decision  of  Malins  V.-C. 
There  there  was  a  usual  power  of  appointment  and  exercise 
in  favour  of  children  unequally ;  but  the  hotchpot  clause 
came  in,  and  so  there  was  not  very  much  difference  in  the 
result.  Then  there  was  an  action  to  administer  the  trusts 
of  the  settlement,  and  the  Vice-Chancellor  was  asked  to  deter- 
mine, and  he  gave  some  care  to  the  determination  of  the 
question  how  those  costs  were  to  be  borne;  and  he  decided 
that  they  were  to  be  borne  rateably  by  all  the  funds.  He  not 
only  decides  it,  but  he  treats  himself  as  deciding  it  on  authority, 
including  the  case  of  TroUope  v.  Boutledge.  (2)  In  reference 
to  that  case  he  says :  "  That  is,  therefore,  a  clear  decision  on 
the  subject,  and  it  seems  to  have  been  followed  ever  since, 
and  to  have  become  an  estabHshed  rule."  He  therefore 
regarded  it  as  a  settled  rule  of  the  Court.  Then  the  matter 
came  before  North  J.  in  In  re  Shaio.  (3)  There  there  were 
successive  appointments  of  a  specific  amount,  and  then  the 
residue  was  appointed  by  will.  Questions  arose  there  as  to  the 
account  duty,  and  as  to  the  costs  of  administering  the  fund. 
There,  again,  he  did  not  decide  it  as  a  question  in  his  discretion 


(1)  15  Ch.  D.  5G6,  570. 


(2)  1  De  G.  &  Sm.  662,  671. 


(3)  [1895]  1  Ch.  343,  347. 
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Trollope  v.  Boutledge  (1)  was  cited  to  him,  and  although  KEKEWICH 
not  in  terms  referred  to  in  his  judgment,  he  says  at 


at  all 

it  is 

the  end :  "  But  I  am  very  glad  to  find  that  there  is  authority 
that  the  costs  should  be  borne  rateably."  He  therefore  seems 
to  have  agreed  with  Malins  V.-C.  that  that  was  an  authority 
on  the  point;  and,  notwithstanding  what  occurs  to  me  on 
looking  at  the  case  of  Trollope  v.  Boutledge  (1),  when  I  find 
two  learned  judges  saying  that  it  is  an  authority,  I  think  it 
must  be  regarded  as  such ;  and  if  it  were  not  an  authority  at 
the  moment,  it  was  made  so  by  their  adoption.  The  same 
learned  judge  decided  the  same  point  in  the  same  way  in  In  re 
Countess  of  Orford.  (2)  No  reasons  are  given  in  that  report, 
but  in  73  L.  T.  681  there  is  again  a  reference  to  an  established 
rule,  and  he  mentions  several  cases,  including  Fetre  v.  Petre  (3), 
which  had  been  cited  as  an  adverse  decision,  and  says  that  it 
would  not  justify  him  in  departing  from  the  modern  rule.  Then 
in  the  case  of  In  re  Saunders  (4)  Chitty  L.J.  states  the  general 
rule  in  perfectly  clear  terms  :  "In  the  case  of  an  appointment, 
if  there  are  no  words  to  the  contrary" — he  is  distinguishing 
appointment  from  legacy — "  all  the  appointees  have,  according 
to  the  general  rule,  to  bear  rateably  the  expenses  of  the 
trustees  in  relation  to  the  administration  of  the  fund,  including 
its  distribution."  Though  it  was  not  necessary  perhaps  for 
his  decision,  there  is  a  clear  enunciation  of  the  rule  by  a  Lord 
Justice  of  very  great  experience  both  at  the  bar  and  as  a  judge 
of  first  instance  in  administration  cases,  and  it  seems  to  me  to 
have  exceptionally  high  authority.  He  says  that  all  the  costs 
of  administering  the  fund,  including  the  distribution,  are  to 
fall  upon  the  appointees  rateably.  After  that  there  can  be  no 
room  for  doubt. 

Now,  what  are  the  costs  of  administering  the  fund  ?  I  have 
already  said  that  I  do  not  see  that  the  costs  of  raising  any 
particular  fund  can  he  distinguished  from  the  other  costs  of  the 
trustees.  I  will  not  say  there  may  not  be  some  distinction  in 
a  particular  case,  but  generally  I  think  it  must  be  taken  that 
all  the  costs  properly  incurred  by  the  trustees  are  costs  of 


(1)  1  De  a.  &  Sm.  662. 

(2)  [1896]  1  Ch.  257. 
YoL.  I.  1902. 


(3)  (1851)  14  Beav.  197. 

(4)  [1898]  1  Ch.  17,  23. 
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KEKEWICH  administering  the  fund.  It  is  for  that  reason  that  they  are 
entitled  to  have  them.  Then  why  not  the  costs  of  raising  a 
sufficient  amount  to  pay  the  duty  ?  The  trustees  do  not  raise 
the  duties  in  a  case  of  this  kind  as  the  appointments  are  made, 
but  they  raise  them  when  required  by  the  Government — when 
the  time  comes  for  distribution.  They  raise  them  out  of  the 
whole  of  the  fund — that  is  to  say,  any  part  of  it  that  happens 
to  be  convenient  for  the  purpose.  Those  are  costs  incurred  by 
them  in  the  discharge  of  their  duty  as  administrators  of  the 
fund.  I  think  that  the  rule  is  this,  and  it  must  be  taken  to  be 
quite  settled  (I  am  not  dealing  with  the  costs  of  this  applica- 
tion) that  all  the  costs  must  be  borne  by  the  appointed  funds 
rateably. 

Upon  the  second  question  the  learned  judge  held  that  the 
deficiency  to  be  supplied  by  the  testator's  estate  was  the  sum 
required  to  make  up  the  gross  amount  of  the  appointments 
to  40,000Z.,  and  he  held  further  that  the  estate  duty. on  so 
much  of  the  testator's  estate  as  was  required  to  make  up  that 
deficiency  was  to  be  borne  by  that  estate,  it  being  conceded 
that  this  point  was  covered  by  hi  re  Gray.  (1)  "With  regard 
to  the  costs  of  the  application,  he  directed  that  the  costs  of 
all  parties,  other  than  the  costs  of  the  executors,  as  to  which 
he  made  no  order,  should  be  paid  out  of  the  funds  of  the 
testator's  settlement. 


Solicitors  :  Janson,  Cohh,  Pearson  d  Co, ;  Trinder,  Catron  d 
Co. ;  Simpson  d  Bowen. 

(1)  [1896]  1  Ch.  620. 

H.  B.  H. 
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In  re  W.  KEY  &  SON,  LIMITED.  BYRNE  J. 

Company — Shares — Banhruptcy  of  Member — Claim  to  Lien  under  Articles  for 

BanJcrupfs  Liabilities  to  Company — Trustee's  Right  to  Registration  and   Jan.  16,  22. 
Share    Certificate  not  referring  to  Claim  —  Rectification  of  Register — 
Companies  Act,  1862  (25  &  26  Vict.  c.  89),  ss.  25,  30,  35;  Sched.  /., 
Table  A,  clauses  2,  13. 

"Where  a  shareholder  of  a  company  becomes  bankrupt  and  the  transmis- 
sion clause  in  its  articles  of  association  is  in  the  form  of  clause  13  of 
Table  A  in  the  1st  schedule  to  the  Companies  Act,  1862,  the  trustee  is 
entitled  to  be  registered  in  respect  of  and  to  have  a  certificate  of  the 
shares,  and  the  company  has  no  right  to  enter  in  the  register  of  members 
or  in  his  certificate  any  statement  as  to  the  company's  claim  under  its 
articles  to  a  lien  on  the  shares  for  the  liabilities  of  the  bankrupt  to  the 
company. 

The  right  of  the  trustee  to  clean  registration  may  be  enforced  by  motion 
for  rectification  of  the  register  under  s.  35  of  the  Act  of  1862. 

W.  Key  &  Son,  Limited,  was  incorporated  in  1900,  one  of 
its  objects,  as  stated  in  its  memorandum  of  association,  being 
to  acquire  and  carry  on  a  business  then  carried  on  by  Thomas 
Henry  Norris,  and  to  enter  into  and  carry  into  effect  an  agree- 
ment with  him  as  to  the  purchase  of  the  business.  The 
purchase  price  under  this  agreement  was  to  be  paid  and 
satisfied  as  to  10,000^.  by  the  allotment  to  Norris  or  his  nomi- 
nees of  10,000  fully  paid  ordinary  shares  of  11.  each  in  the 
company. 

The  articles  of  association  of  the  company,  so  far  as  material, 
were  as  follows  : — 

1.  Subject  as  hereinafter  provided  the  regulations  con- 
tained in  the  Table  marked  A  in  the  1st  schedule  to  the 
Companies  Act,  1862  (hereinafter  called  Table  A),  shall  apply 
to  this  company." 

Art.  2  provided  that  the  company  should  forthwith  enter 
into  the  agreement  with  Norris,  and  carry  the  same  into  effect. 

Art.  3  provided  that  certain  clauses  of  Table  A — including 
clause  10,  but  not  clause  2  or  clause  13 — should  not  apply  to 
the  company. 

"5.  The  directors  may  decline  to  register  any  transfer  of 
shares  upon  which  the  company  has  a  Hen  .  .  .  ." 

2     2  1 
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BYRNE  J.  "7.  The  company  shall  have  a  first  and  paramount  lien  upon 
1902  all  the  shares  registered  in  the  name  of  each  member  (whether 
W^ta&  ^^^^ty  jointly  with  others)  for  his  debts,  liabilities,  and 
^  Son,  '  engagements,  solely  or  jointly  with  any  other  person,  to  or  with 
In  re.  '  the  Company,  whether  the  period  for  the  payment,  fulfilment, 
or  discharge  thereof  shall  have  arrived  or  not,  and  such  lien 
shall  extend  to  all  dividends  from  time  to  time  declared  in 
respect  of  such  shares." 

Arts.  8  and  9  provided  that  the  shares  subject  to  the  lien 
might  be  sold  for  the  purpose  of  enforcing  it,  and  that  the 
proceeds  should  be  applied  in  satisfaction  of  the  debts,  liabilities, 
and  engagements,  and  the  residue,  if  any,  paid  to  the  member, 
his  executors,  administrators,  or  assigns. 

Clause  2  of  Table  A  provides  that  Every  member  shall,  on 
payment  of  one  shilling,  or  such  less  sum  as  the  company  in 
general  meeting  may  prescribe,  be  entitled  to  a  certificate, 
under  the  common  seal  of  the  company,  specifying  the  share 
or  shares  held  by  him,  and  the  amount  paid  up  thereon." 

The  excluded  clause  10  of  Table  A,  for  which  art.  5  was 
substituted,  provides  that  The  company  may  decHne  to 
register  any  transfer  of  shares  made  by  a  member  who  is 
indebted  to  them." 

Clause  13  of  Table  A  provides  that  "  Any  person  becoming 
entitled  to  a  share  in  consequence  of  the  death,  bankruptcy,  or 
insolvency  of  any  member,  or  in  consequence  of  the  marriage 
of  any  female  member,  may  be  registered  as  a  member  upon 
such  evidence  being  produced  as  may  from  time  to  time  be 
required  by  the  company." 

The  agreement  with  Norris  having  been  executed,  4000 
ordinary  shares  were  allotted  to  him,  and  he  received  a  certi- 
ficate under  the  seal  of  the  company,  dated  August  23,  1900, 
certifying  that  he  was  "  the  registered  proprietor  of  4000  fully 
paid  ordinary  shares  of  11.  each,  numbered  1  to  4000  inclusive, 
in  W.  Key  &  Son,  Limited,  subject  to  the  memorandum  and 
articles  of  association  and  the  rules  and  regulations  of  the  said 
company." 

A  receiving  order  in  bankruptcy  was  made  against  Norris  in 
December,  1900,  under  which  he  was  afterwards  adjudicated  a 
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bankrupt,  and  A.  E.  Preston  was  appointed  his  trustee  in  byrne  j. 
bankruptcy.  1002 

In  April,  1901,  Preston  claimed  to  be  registered  as  holder  of   ^v.'^y  & 
the  10,000  shares  under  the  agreement,  and  the  company's  lj^jj^ed 
solicitors  wrote  a  letter  to  the  effect  that  the  company  was  I'^re. 
prepared  to  register  him  in  respect  of  the  4000  shares. 

In  July,  1901,  the  company  commenced  an  action  against 
Preston  to  enforce  an  alleged  lien  of  the  company  under  its 
articles  on  the  10,000  shares  in  respect  of  an  alleged  liability  of 
Norris  to  the  company. 

Notwithstanding  the  action,  further  correspondence  passed 
between  the  solicitors  to  the  parties  in  which  Preston's  solicitors 
asked  that  their  client  might  be  registered  in  respect  of  the 
4000  shares,  and  threatened  to  move  for  the  rectification  of  the 
register  if  this  was  not  done,  and  the  company's  solicitors 
stated  that  its  directors  had  resolved  to  register  Preston  as 
trustee  of  the  bankrupt,  but  proposed  to  indorse  on  the  certi- 
ficate of  shares  to  be  issued  a  memorandum  stating  that  the 
shares  were  subject  to  the  company's  lien  under  their  articles ; 
but  Preston's  solicitors  objected  that  the  company  had  no  right 
to  make  any  indorsement  on  the  certificate. 

On  December  3,  1901,  a  certificate  was  sealed  by  the  com- 
pany certifying  that  Preston,  "  trustee  of  the  property  of 
Thomas  Henry  Norris,  a  bankrupt,"  was  the  registered  holder 
of  the  4000  shares  "  subject  to  the  memorandum  and  articles  of 
association  "  of  the  company,  and  that  upon  each  of  the  shares 
the  full  amount  of  11.  had  been  paid  up.  At  the  foot  of  the 
certificate  there  was  the  following  memorandum  :  "  Note. — No 
transfer  of  any  portion  of  the  shares  comprised  in  this  certificate 
will  be  registered  until  the  certificate  has  been  delivered  at  the 
company's  office.  The  shares  comprised  in  this  certificate  are 
a  portion  of  10,000  shares,  numbered  1  to  10,000  inclusive,  on 
all  of  which  the  company  claim  a  lien  under  the  company's 
articles  of  association  for  the  debts,  liabilities,  and  engagements 
of  the  said  Thomas  Henry  Norris  to  the  company." 

On  December  17  the  company's  solicitors  tendered  the 
certificate  to  Preston's  solicitors,  but  they  declined  to  accept 
it,  and  on  January  1,  1902,  served  a  notice  of  motion  on 
the  company  for  rectification  of  the  register  of  members  by 
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BYRNE  J.  substituting  therein  the  name  of  Preston  for  that  of  Norris  as 

1902  the  holder  of  the  4000  shares, 
w.  Key  &  After  the  notice  of  motion  had  been  served,  Preston  was 
Limited,  entered  as  the  holder  of  the  shares  in  the  register  of  members, 
in  which,  against  his  name,  the  following  memorandum  was 
entered :  These  shares  are  a  portion  of  10,000  shares, 
numbered  1  to  10,000  inclusive,  on  all  of  which  the  company 
claim  a  lien  under  the  company's  articles  of  association  for  the 
debts,  liabilities,  and  engagements  of  Thomas  Henry  Norris 
to  the  company." 

On  January  2,  1902,  Preston  delivered  his  defence  in  the 
action,  in  which  he  denied  that  the  company  was  entitled  to 
any  lien  or  charge  upon  the  shares. 

The  motion  was  heard  by  Byrne  J.  on  January  16,  1902. 

Levett,  K.G.f  and  Franh  Evans,  in  support  of  the  motion. 
The  applicant  is  entitled  to  be  entered  on  the  register  of 
members  in  the  ordinary  way  in  respect  of  the  4000  shares,  and 
to  have  the  usual  certificate  in  each  case  without  there  being  any 
memorandum  on  the  certificate  as  to  the  claim  of  the  company 
to  a  lien.  Whether  the  company  has  or  has  not  a  lien  is  not 
a  question  which  is  to  be  or  could  be  decided  on  the  present 
application,  but  it  is  a  question  for  decision  in  the  action  now 
pending. 

Art.  5  of  the  company's  special  articles  empowers  the 
directors  to  decline  to  register  a  transfer  of  shares  on  which 
the  company  has  a  lien  and  the  company  claims  a  lien  under 
art.  7 ;  but  transfer  is  a  different  thing  from  transmission. 
There  is  no  special  transmission  clause  in  the  articles,  and 
clause  13  of  Table  A  applies  where  a  person  becomes  entitled  to 
a  share  in  the  company  in  consequence  of  the  bankruptcy  of  a 
member.  Where  that  clause  applies,  although  the  company 
has  a  lien,  the  trustee  in  bankruptcy,  on  an  application  for 
rectification  of  the  register  of  members  under  s.  35  of  the 
Companies  Act,  1862,  is  entitled  to  an  order  substituting  his 
name  for  that  of  the  bankrupt :  In  re  Bentliam  Mills  Spinning 
Co.  (1) 

When  the  trustee's  name  is  put  on  the  register,  the  company 
(1)  (1879)  11  Ch.  D.  900. 
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has  no  right  to  put  any  memorandum  on  the  register  throwing  liYKNE  J. 

doubt  on  his  title  to  the  shares.    Sect.  25  of  the  Act  of  1862  1902 

states  what  the  company  is  to  enter  in  the  register,  namely,  & 

the  name,  address,  and  occupation  of  the  member,  the  shares  , 

'  '  ■'-  Limited, 

held  by  him,  the  denoting  number  of  the  shares,  the  amount  re. 
paid  or  agreed  to  be  considered  as  paid  on  the  shares,  and  the 
dates  when  the  holder  became  and  ceased  to  be  a  member ;  and 
the  section  imposes  a  penalty  for  acting  in  contravention  of  its 
provisions.  Then  s.  30  says  that  no  notice  of  any  trust, 
expressed,  implied,  or  constructive,  is  to  be  entered  on  the 
register.  The  statute  contemplates  that  the  register  shall  shew 
the  legal  title  only  of  the  member  with  the  particulars  of  his 
holding. 

As  to  the  certificate  of  shares,  clause  2  of  Table  A,  which 
forms  part  of  this  company's  regulations,  says  that  a  member, 
on  payment  of  a  fee,  shall  "  be  entitled  to  a  certificate  under 
the  seal  of  the  company  specifying  "  certain  things,  namely, 
"  the  share  or  shares  held  by  him,  and  the  amount  paid  up 
thereon."  There  is  nothing  in  that  or  any  other  regulation  of 
the  company  authorizing  it  to  indorse  the  certificate  with 
notice  of  the  company's  claim  to  a  lien.  The  applicant  is 
entitled  to  a  clean  registration  and  to  a  clean  certificate  of 
shares. 

B.  F.  Norton,  K.G.,  and  M.  Muir  Mackenzie,  for  the  com- 
pany. The  applicant's  name  has  been  placed  on  the  register, 
and  the  memoranda  on  the  register  and  certificate  are  put  on 
for  the  protection  of  the  company.  The  omission  of  the 
memoranda  can  only  be  wanted  for  the  purposes  of  fraud. 
Bacon  V.-C.  held  that  a  trustee  in  liquidation  of  a  shareholder 
who  had  transferred  his  shares  by  way  of  mortgage,  but  whose 
transfer  had  been  refused  registration  because  the  transferor 
was  indebted  to  the  company,  was  entitled  to  be  registered 
under  a  clause  similar  to  clause  13  of  Table  A,  subject  as  to 
the  shares  to  all  the  equities  subsisting  therein  :  Ex  parte 
Harrison.  (1)  But  on  appeal  (2)  this  decision  was  reversed, 
and  it  was  held  that,  although  the  mortgagees  consented  (with- 
out waiving  their  security)  to  the  trustee  being  registered,  the 
(1)  (1884:)  26  Ch.  D.  522.  (2)  (1885)  28  Ch.  D.  363. 
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BYKNE  J.  transfer  was  not  void,  and  that  the  trustee  was  not  entitled  to 

1902      be  registered, 
w.  Key  &      The  company,  if  it  gave  the  applicant  what  is  called  a  clean 
Limited    Certificate,"  might,  if  he  transferred  the  shares  to  another 
In  re.      person,  be  estopped  from  setting  up  its  lien :  BurJcinshaw  v. 
Nicolls.  (1) 

\_Levetty  K.C.,  referred  to  the  statement  in  the  certificate 
that  the  shares  were  "subject  to  the  memorandum  and 
articles."] 

Norris  having  become  indebted  to  the  company,  the  lien  of 
the  company  does  affect  the  shares  in  the  hands  of  the  trustee, 
and  placing  a  record  on  the  register  is  not  entering  notice  of  a 
trust :  Bradford  Banking  Go,  v.  Briggs,  (2)  It  is  the  duty  of 
the  company  to  record  the  lien  in  some  way.  If  it  were  not 
recorded  it  might  be  forgotten  by  the  existing  officers  of  the 
company,  or  new  officers  might  be  appointed  who  had  no  know- 
ledge of  its  existence.  The  register  of  members  is  the  proper 
place  in  which  to  record  the  lien. 

Apart  from  estoppel,  the  entry  and  certificate  without  the 
memoranda  cannot  help  the  applicant,  for  as  a  trustee  in 
bankruptcy  he  can  only  take  the  interest  in  the  shares  which 
the  bankrupt  had.  In  well-drawn  articles  the  transmission 
clause  is  different  from  clause  13  of  Table  A ;  but  the  special 
art.  5  does  not  folio v/  the  terms  of  clause  10  of  Table  A, 
which  is  excluded.  If,  therefore,  the  applicant  executes  a 
transfer,  the  company  may  decline  to  register  it  on  the  ground 
that  the  company  has  a  lien  on  the  shares. 

Levetty  K.C.y  in  reply. 

Cur,  adv.  vuU. 

Jan.  22.  Byrne  J.  This  is  a  motion  on  behalf  of  Arthur 
Edwin  Preston,  the  trustee  in  bankruptcy  of  one  Thomas 
Henry  Norris,  asking  that  the  register  of  members  of  the  com- 
pany, W.  Key  &  Son,  Limited,  may  be  rectified  by  entering 
thereon  the  name  of  Preston  as  a  member  of  the  company  in 
respect  of  4000  ordinary  shares  of  that  company,  numbered  1 
to  4000  inclusive,  in  the  place  of  Norris,  in  whose  name  the 

(1)  (1878)  3  App.  Cas.  1004.  (2)  (1886)  12  App.  Cas.  29. 
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shares  are  or  were  standing,  and  that  the  company  may  be  BYRNE  J. 
ordered  to  pay  to  Preston  his  costs  of  the  appHcation.  The  1902 
position  of  matters  is  that  the  company  do  not  decHne  to  w.  Key  & 
register  Preston,  but  they  claim  the  right  to  enter  upon  the  limited, 
register  in  respect  of  the  4000  shares  a  memorandum,  similar 
to  a  memorandum  which  they  propose  to  insert  in  the  new 
share  certificate  to  be  granted  to  Preston.  [His  Lordship  read 
the  memorandum  on  the  register,  and  continued : — J  The 
certificate  they  propose  to  give  is  in  the  ordinary  form.  It 
certifies  that  Preston  is  the  registered  holder  of  the  shares  in 
question  "  in  the  above-named  company  subject  to  the  memo- 
randum and  articles  of  association  thereof,  and  that  upon  each 
of  the  said  shares  the  full  amount  of  11.  has  been  paid  up." 
Then  follows  a  memorandum  that  "  no  transfer  of  any  portion 
of  the  shares  comprised  in  this  certificate  will  be  registered 
until  the  certificate  has  been  delivered  at  the  company's  office. 
The  shares  comprised  in  this  certificate  are  a  portion  of  10,000 
shares,  numbered  1  to  10,000  inclusive,  on  all  of  which  the 
company  claim  a  lien  under  the  company's  articles  of  asso- 
ciation for  the  debts,  liabilities,  and  engagements  of  the  said 
Thomas  Henry  Norris  to  the  company." 

The  application  is  made  with  reference  to  the  register  of 
members ;  but,  if  the  company  were  entitled  to  enter  the  appli- 
cant's name  in  the  register  with  the  memorandum  referring  to 
the  claim  to  a  lien,  I  do  not  think  it  would  be  disputed  that 
the  certificate  ought  to  be  in  accordance  with  the  register,  so 
that  the  form  of  certificate  is  involved  in  the  question  as  to 
what  is  to  be  put  on  the  register ;  and  a  good  deal  of  argument 
has  been  addressed  to  me  with  reference  to  what  the  effect  of 
giving  a  certificate  in  the  proposed  form  would  be.  Norris  was 
the  holder  of  10,000  shares  in  the  company,  but  there  is  only  a 
question  with  reference  to  4000  of  these  shares.  The  company 
is  governed  by  articles  of  association  which  provide  as  follows  : 
[His  Lordship  read  arts.  1,  3,  5,  7,  8,  and  9,  and  continued : — ] 

There  is  no  special  article  with  reference  to  the  transmission 
of  interest  as  distinguished  from  transfer,  so  all  that  is  thrown 
upon  Table  A,  clause  13  of  which  is  applicable.  Norris  was 
registered  and  held  a  certificate  in  respect  of  these  4000  shares 
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BYRNE  J.  usual  and  ordinary  form — that  is  to  say,  that  they  were 

h-ol^  as  "  fully  paid  ordinary  shares  of  11.  each,"  "  subject  to 

„    the  memorandum  and  articles  of  association  and  the  rules  and 
W.  Key  &  .  . 

^^oN,  regulations  of  the  said  company."  The  applicant,  who  is  his 
jnre.  '  trustee  in  bankruptcy,  now  comes  and  says,  "  There  has  been 
a  transmission  of  interest,  and  by  virtue  of  that  transmission  I 
am  now  entitled  to  be  registered  as  a  member.  I  produce  the 
ordinary  evidence ;  here  is  the  certificate  "  ;  and  with  the  com- 
pany, so  far  as  that  is  concerned,  there  is  no  difficulty  in  any 
way.  The  applicant's  counsel  has  with  reference  to  the  entries 
to  be  made  on  the  register  referred  to  ss.  25  and  30  of  the 
Companies  Act,  1862.  [His  Lordship  read  the  sections,  and 
continued  : — ] 

The  right  to  a  certificate  depends  on  clause  2  of  Table  A 
[which  his  Lordship  read].  I  think  that,  prima  facie,  the  right 
of  a  person  taking  by  transmission  is  to  be  entered  upon  the 
register  in  the  same  way  as  his  predecessor  in  title  was  entered, 
and  to  have  the  certificate  in  the  same  form  as  that  of  his 
predecessor  in  title.  The  question  is  whether  the  company  are 
entitled  to  say,  "  We  will  put  upon  the  register  a  memorandum 
to  the  effect  that  we  now  claim  a  sum  as  being  due  under  the 
clause  in  the  articles  giving  us  a  lien."  At  present  the  com- 
pany claim  that  a  lien  has  accrued  in  respect  of  certain  moneys, 
and  they  have  brought  an  action  for  the  purpose  of  establishing 
and  enforcing  that  lien.  The  claim  to  a  lien  is  altogether 
denied,  and  the  action  is  being  resisted.  The  company  now 
say,  "We  are  entitled  to  put  on  this  register  a  notice  that  we 
have  this  specific  claim,"  and  it  was  contended  that  the  com- 
pany might  put  anything  on  the  register  which  was  not  in 
terms  forbidden  by  the  Act  and  which  was  not  wrongfully 
mischievous  to  the  shareholder,  and  which  was  put  on  by  them 
in  good  faith.  But  if  they  are  entitled  to  put  on  the  special 
memorandum  which  they  propose  to  put  on,  I  do  not  see 
how  the  right  of  the  company  to  give  the  certificate  in  the 
form  they  propose  to  give  it  can  be  resisted,  because  the  certifi- 
cate ought  to  correspond  with  the  register  as  shewing  what 
the  interest  recognised  by  the  company  is.  Prima  facie,  the 
applicant  is  entitled  to  a  "  clean  "  certificate,  like  that  possessed 
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by  the  person  from  whom  he  derives  his  title.    Why  should  BYENE 
the  company  be  entitled  to  put  such  a  memorandum  as  I  have  1902 
mentioned  on  the  register  at  all  ?    It  was  argued  that  there   w.  Key 
might  be  new  directors  of  the  company  or  a  new  secretary,  jj^j^^^j 
and  they  might  forget  that  there  was  an  accrued  right,  or  a  re. 
claim  to  an  accrued  right,  to  a  lien.    Well,  I  confess  that 
that  argument  does  not  appeal  to  me.    The  same  argument 
applied  during  the  time  that  the  bankrupt  was  upon  the 
register.    The  new  directors,  or  the  new  secretary,  might  have 
been  so  foolish  as  to  forget  they  had  a  claim,  but  I  do  not 
think  that  would  have  justified  any  alteration  in  the  register 
making  it  inconsistent  with  the  certificate  that  they  had  given 
to  him ;  and  it  does  not  seem  to  me  that  it  is  necessary  for 
the  protection  of  the  company  in  any  way  that  they  should 
enter  the  memorandum  upon  the  register. 

But  it  was  said  that  it  is  essential  to  grant  the  certificate  in 
this  special  form  for  the  protection  of  the  company.  Counsel 
for  the  company  have  failed  to  shew  me  that  that  is  necessary. 
The  company  claim  to  have  a  lien,  and  are  entitled  to  that 
lien,  if  at  all,  by  virtue  of  the  articles,  and  the  certificate  is 
only  granted  in  form  "  subject  to  the  memorandum  and  articles 
of  association."  The  only  ground  which  could  be  suggested 
as  a  reason  for  the  certificate  being  granted  in  the  form  pro- 
posed is  that,  there  now  being  a  claim  to  a  specific  lien,  the 
company  might  be  held  estopped  hereafter  if  they  granted  a 
certificate  without  mentioning  on  it  that  there  was  such  a 
claim,  and  that  the  lien  under  the  articles  had  now  ripened 
into  an  immediate  charge  for  a  sum  of  money — it  does  not  say 
what  sum.  I  should  be  sorry  to  say  anything  to  suggest  that 
the  company  would  be  estopped.  They  have  power  under  their 
articles  to  decline  to  register  any  transfer  of  shares  upon  which 
the  company  has  a  lien,  and  it  appears  to  me  that  the  note  on 
the  certificate  is  not  necessary  for  the  protection  of  the  com- 
pany, and  that  it  would  be  detrimental  to  the  trustee  in  bank- 
ruptcy, who  is  now  asking  for  registration.  Why  should  he 
be  put  in  a  worse  position  than  the  bankrupt  was  in  reference 
to  this  matter  ?  The  certificate  is  evidence  of  the  legal  title ; 
the  trustee  is  entitled  to  be  put  on  as  the  legal  owner  of  these 
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BYENE  J.  shares,  and  it  seems  to  me  he  is  entitled  to  what  was  called 
1902      in  the  evidence  and  in  the  course  of  the  argument  a  clean 
W.  Key  &  certificate." 

Limited,  there  were  any  probability  or  prospect  of  a  fraudulent  or 

wrongful  dealing  on  the  part  of  the  applicant  with  the  shares, 
so  soon  as  he  came  into  possession  of  the  certificate,  the  true 
remedy  of  the  company  would  be,  as  it  seems  to  me,  to  apply 
for  an  injunction  in  the  pending  action  to  restrain  him  from 
dealing  in  any  way  with  the  certificate,  but  I  do  not  think  they 
have  any  right  at  all  to  put  in  such  a  statement  as  they  pro- 
pose, which  might  lead  to  serious  inconvenience.  Suppose 
the  action  goes  on,  and  it  turns  out  that  there  is  no  lien  on 
these  shares  at  all,  why  is  this  gentleman  to  have  a  certificate 
in  his  hands  saying  that  his  shares  are  subject  to  the  claim 
of  the  company  ?  Suppose  he  wanted  to  deal  with  the  certi- 
ficate; he  might  be  absolutely  free  from  the  claim  and  yet 
would  only  have  a  certificate  stating  that  the  shares  were 
subject  to  it.  But  then  it  is  said  that  he  could  apply  for  a  new 
certificate.  Supposing  he  appHes  for  a  new  one  and  the  com- 
pany say,  "We  will  not  give  you  a  new  one;  you  are  only 
entitled  if  your  old  certificate  is  worn  out  or  lost."  There 
might  be  very  considerable  difficulty,  and  he  might  have  to 
take  proceedings  to  get  an  amendment  of  the  certificate  in 
some  way  or  to  obtain  a  new  one.  It  seems  to  me  that  the 
company  have  no  right  to  do  as  they  propose — namely,  to  put 
a  memorandum  on  the  certificate  granted  holding  out  that  the 
shares  referred  to  in  it  are  subject  to  some  special  right  which 
interferes  with  the  legal  title;  for  that  is  really  what  the 
meaning  of  it  would  appear  to  be.  I  think  the  register  ought 
to  be  rectified  as  proposed — that  is,  by  striking  out  any 
reference  to  the  specific  claim  on  the  register.  That  is  all  I 
have  to  do  now,  but  I  intimate  that  it  seems  to  me  that  the 
form  of  the  certificate  must  follow  the  form  of  the  register. 
The  respondents  must  pay  the  costs. 

Solicitors  for  applicant :  Ward,  Perks  d  McKay. 
Solicitor  for  company:   W.  H,  Court,  for  Alhin  Hunt  dc 
Fourmy,  Chesham. 

F.  E. 


Ch. 


CHANCEEY  DIVISION. 


477 


PEPPEKELL  V.  HIKD. 


BYRNE  J. 


[1901    P.  1407.] 


1902 
Jan.  24,  25.' 


Practice — Summons  for  Directions — Notice  of  Application  to  Master — Inter- 
locutory Matter — Order  in  Chambers  dismissing  Action — Jurisdiction — 
Bules  of  Supreme  Courts  Order  ixx.j  rr.  1,  2,  4,  5. 

Where  a  summons  for  directions  has  been  issued  under  Order  xxx.,  r.  1, 
there  is  jurisdiction,  upon  an  application  by  a  defendant  in  chambers  for 
further  directions  on  notice  under  rule  5,  to  strike  out  a  statement  of 
claim  on  the  ground  that  it  discloses  no  reasonable  cause  of  action,  and  to 
dismiss  the  action  with  costs  as  frivolous  and  vexatious.  An  application  of 
this  nature  is  an  interlocutory  matter  within  rule  5,  which  is  not  controlled 
or  limited  by  rule  2  to  the  matters  therein  particularly  enumerated. 

Motion. 

This  was  an  application  by  the  plaintiff  to  discharge  an 
order  made  in  chambers  dismissing  his  action,  which  raised  the 
question  of  the  jurisdiction  of  the  Court  to  make  an  order  of 
this  kind  upon  the  application  of  a  defendant,  on  notice  under 
rule  5  of  Order  xxx.,  for  subsequent  directions  under  the 
summons  for  directions.  The  facts,  so  far  as  material,  were 
as  follows : — 

On  June  19,  1901,  the  writ  in  this  action  was  issued  against 
the  defendant  Hird,  as  the  surviving  trustee  of  a  marriage 
settlement  of  August,  1859,  under  which  the  plaintiff  alleged 
he  was  tenant  for  life,  and  three  other  defendants,  who 
were  alleged  to  have  wrongfully  possessed  themselves  of,  or 
intermeddled  with,  the  trust  funds  of  that  settlement. 

On  July  5  the  usual  summons  for  directions  under  Order  xxx., 
r.  1,  was  taken  out  by  the  plaintiff  for  directions  as  to  pleadings, 
place  and  mode  of  trial. 

On  July  24  a  statement  of  claim  was  delivered  containing 
twenty  paragraphs,  in  which  the  plaintiff  claimed,  amongst 
other  things,  payment  of  arrears  of  income,  replacement  of  the 
trust  funds,  to  have  various  deeds  set  aside  as  fraudulent, 
administration  of  the  trusts  of  the  settlement,  appointment  of 
new  trustees,  damages,  and  an  injunction  restraining  the 
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BYRNE  J.  defendants  from  continuing  the  acts  complained  of,  and  a 
1902       declaration  as  to  the  plaintiff's  rights. 

Pepperell      a  previous  originating  summons  against  the  defendant  Hird 
hSd      claiming  very  much  the  same  relief  having  been  dismissed  with 

 :      costs  in  July,  1900,  on  October  28,  1901,  an  order  v^as  made  in 

chambers  on  the  application  of  the  defendant  Hird,  on  notice 
under  rule  5  of  Order  xxx.,  under  the  pending  summons  for 
directions  staying  all  further  proceedings  in  the  present  action 
as  against  the  defendant  Hird  until  the  taxed  costs  of  the 
originating  summons  had  been  paid  by  the  plaintiff,  and  the 
time  for  delivering  a  defence  was  also  extended  until  seven 
days  after  the  payment  of  these  costs. 

On  December  5  an  order  was  made  in  chambers  on  the 
application  of  another  defendant,  Evans,  upon  a  similar  notice 
under  rule  5,  dismissing  the  plaintiff's  action  with  costs,  on 
the  ground  that  the  statement  of  claim  disclosed  no  reasonable 
cause  of  action  and  was  frivolous,  unless  within  fourteen  days 
an  amended  claim  was  delivered.  Similar  orders  were  also 
made  in  favour  of  the  other  two  defendants,  upon  a  similar 
application,  though  for  the  purposes  of  this  report  the  orders  in 
favour  of  the  defendant  Evans  are  the  only  ones  necessary  to 
be  referred  to. 

On  December  19  an  amended  statement  of  claim  was 
delivered. 

In  January,  1902,  the  defendant  Evans  again  served  the 
plaintiff  with  notice,  under  rule  5,  of  an  application  for  further 
directions.  This  notice,  which  was  in  the  same  form  as  the 
previous  notices,  was  as  follows  :  Take  notice  that  the  above- 
named  defendant,  S.  Evans,  intends  to  apply  to  the  judge  in 
chambers  "  (then  came  the  date  and  time)  "  for  further  direc- 
tions in  this  action  as  follows  :  (1.)  That  the  amended  statement 
of  claim  in  this  action  delivered  ....  may  be  struck  out  as 
against  the  defendant  Evans  on  the  ground  that  it  discloses 
no  reasonable  cause  of  action  against  the  said  defendant,  and 
that  this  action  may  be  dismissed  with  costs  as  being  frivolous 
and  vexatious." 

On  January  9  an  order  was  made  in  chambers,  on  the  applica- 
tion of  the  defendant  Evans,  dismissing  the  plaintiff's  action. 
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with  costs  to  be  taxed  and  paid  to  the  defendant,  on  the  BYRNE  j. 
grounds  stated  in  the  above  notice.    Similar  orders  in  favour  1902 
of  the  other  two  defendants  were  also  made  at  the  same  time.  Pepperell 
The  plaintiff  did  not  appear  in  chambers  on  the  hearing  of  ^ 

the  application  when  these  last-mentioned  orders  were  made,   

and  now  moved  to  discharge  them  as  irregular  and  unautho- 
rized for  various  reasons  set  out  in  detail,  and  at  some  length, 
in  his  notice  of  motion,  some  of  which  are  briefly  dealt  with  in 
the  judgment ;  but  the  only  question  argued  which  calls  for 
any  detailed  report  was  whether  the  order  dismissing  the 
action  had  been  rightly  made  on  notice  under  rule  5  of 
Order  xxx. 


The  plaintiff  appeared  in  person,  and  contended  that  there 
was  no  jurisdiction  to  make  an  order  of  the  kind  on  an  appli- 
cation for  further  directions  under  the  summons  for  directions, 
and  also  that  the  order  was  irregular  on  various  other  grounds. 

E.  Clayton^  for  the  defendant  Evans.  Eule  5  of  Order  xxx. 
is  not.  limited  or  controlled  by  rule  2,  so  as  to  be  applicable  only 
to  the  matters  there  specified. 

[Byene  J.  I  am  satisfied  that  this  is  an  interlocutory 
matter.] 

In  Daniell's  Chancery  Practice,  7th  ed.  at  p.  311,  it  is  laid  down 
that  "  all  interlocutory  applications  subsequent  to  the  hearing 
of  the  summons  for  directions  must  take  the  form  of  applications 
for  further  directions  by  notice  instead  of  summons  as  hereto- 
fore." In  Form  of  Summons  in  Daniell's  Chancery  Forms, 
5th  ed.  form  2008,  and  form  423,  after  referring  to  pleadings,  dis- 
covery, place  of  trial,  and  other  matters,  "  any  other  interlocutory 
matter"  is  given,  shewing  that  the  various  matters  mentioned 
in  rule  2  are  not  the  only  interlocutory  matters  which  can  be 
dealt  with  under  the  summons  for  directions  and  subsequent 
applications  thereunder.  That  there  is  a  well-recognised  prac- 
tice of  making  orders  of  this  kind  under  Order  xxx.  is  clear 
from  the  text-books :  Daniell's  Chancery  Practice,  7th  ed.  p.  314; 
Annual  Practice,  p.  374.  The  defendant,  therefore,  followed 
the  right  course  in  making  the  application  by  notice  under 
rule  5,  rather  than  by  taking  out  another  summons.   That  there 
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BYKNE  J.  is  jurisdiction  to  make  the  order  seems  clear  from  Horton  v. 

1902  Bosson.  (1)   Objection  should  have  been  taken  to  the  jurisdiction 

Pepperell  in  chambers  :  this  was  not  done,  and  it  is  too  late  to  take  the 

jjj^^j^  objection  now.   This  motion,  therefore,  ought  to  be  dismissed. 

  The  plaintiff  replied. 

Byene  J.,  after  stating  the  nature  of  the  present  application, 
the  substance  of  the  notice  of  motion,  and  the  principal  objec- 
tion raised  by  the  plaintiff  to  the  order  in  chambers  dismissing 
his  action,  continued  : — There  is  no  doubt  at  all  in  my  mind  that 
the  Court  had  ample  jurisdiction  to  make  this  order,  and  the 
only  question  is  whether  it  was  rightly  made  upon  an  appli- 
cation by  notice  under  rule  5  of  Order  xxx.  for  subsequent 
directions  under  the  summons  for  directions,  rather  than  by 
means  of  an  ordinary  summons  under  rule  4  of  Order  xxx.  It 
is  a  mere  technicality ;  but  if  I  thought  there  was  any  substance 
in  the  plaintiff's  case  beyond  it,  I  might  look  at  the  matter  in  a 
different  light  from  that  in  which  I  now  regard  it.  The  plain- 
tiff is  an  undischarged  bankrupt ;  he  has  prior  to  this  action 
taken  proceedings  against  one  of  the  defendants,  Hird,  by 
means  of  an  originating  summons,  with  reference  to  some  of 
the  matters  which  are  referred  to  in  this  action ;  that  summons 
has  been  dismissed  with  costs,  and  an  order  was  in  October 
last  made  staying  all  further  proceedings  against  the  defendant 
Hird,  quite  independently  of  the  order  now  in  question.  In 
the  present  case  I  have  been  carefully  through  the  amended 
statement  of  claim,  with  the  assistance  of  the  defendant's 
counsel,  to  see  if  the  plaintiff  has  any  rights,  or  makes  out  any 
case,  a  gainst  the  defendant  Evans  and  the  other  defendants  in 
whose  favour  the  orders  have  been  made  dismissing  the  action 
on  the  ground  that  the  amended  statement  of  claim  discloses 
no  reasonable  cause  of  action,  and  I  come  to  the  conclusion 
that  there  are  no  merits  at  all  in  the  plaintiff's  case  behind  this 
application.  With  reference  to  the  plaintiff's  other  objections, 
I  am  of  opinion  that  the  notice  under  rule  5  was  duly  served, 
that  the  defendants  were  not  in  default  or  out  of  time  for 
delivering  pleadings  when  this  notice  was  served,  and  I  am  of 

(1)  (1899)  80  L.  T.  435. 
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opinion  that  the  application  was  regularly  made,  and  the  matter  BYRNE  J. 
regularly  disposed  of  in  chambers,  and  I  come  now  to  the  only  1902 
question  of  any  substance,  namely,  whether  the  Court  has  juris-  pepperell 
diction  upon  an  application  of  this  kind  to  make  the  order  it  j^^^^ 

has  made.    Had  the  plaintiff  attended  before  the  master  in   

chambers,  I  should  have  had  no  doubt  at  all  upon  this  question, 
as  then  an  objection  of  this  kind  might  and  probably  would 
have  been  taken  and  dealt  with,  or  the  matter  might  have  been 
adjourned  to  the  judge,  because  an  objection  to  jurisdiction,  if 
it  is  taken  at  all,  ought  to  be  taken  at  the  time  the  matter  is 
heard,  and  it  is  too  late  to  take  it  after  the  order  has  been  made ; 
but,  as  a  matter  of  fact,  the  plaintiff  did  not  think  fit  to  attend 
in  chambers  for  the  reasons  he  has  given  in  Court,  and  he  now 
moves  to  discharge  the  order  made  in  chambers  on  the  ground 
of  irregularity  and  want  of  jurisdiction. 

Now,  rule  2  of  Order  xxx.  provides  for  interlocutory  proceed- 
ings in  the  action  before  the  trial,  and  enumerates  in  particular 
the  following  matters :  pleadings,  particulars,  admissions,  dis- 
covery interrogatories,  inspection,  commissions,  examination 
of  witnesses,  place  and  mode  of  trial ;  and  rule  5  provides  that 
subsequent  applications  for  any  directions  as  to  "  any  inter- 
locutory matter  or  thing  "  by  any  party  shall  be  made  under 
the  summons  by  two  clear  days'  notice  to  the  other  party 
stating  the  grounds  of  the  application.  Had  there  been  no 
regular  practice  established  under  these  rules,  I  can  see  very 
considerable  difficulty  in  exactly  making  out  how  far  rule  5 
was  meant  to  be  confined  to  the  special  things  mentioned  in 
rule  2,  which  are  clearly  interlocutory  proceedings.  In  the 
present  case  an  order  has  been  made  under  these  rules  which 
in  the  opinion  of  the  Court  of  Appeal  in  Horton  v.  Bosson  (1), 
a  somewhat  similar  case,  was  held  to  be  an  interlocutory  order. 
I  do  not  mean  to  say  that  the  particular  order  made  in  this 
case  has  been  held  to  be  interlocutory,  but  a  similar  order  has 
been  held  by  the  Court  of  Appeal  to  be  interlocutory  within 
these  rules.  It  also  appears  from  the  books  of  practice,  stated 
in  so  many  words,  that  it  has  been  the  practice  in  both  the 
Chancery  and  King's  Bench  Divisions,  on  application  under  the 

(1)  80  L.  T.  435. 

YoL.  I.  1902.  2  L  1 
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BYKNE  J.  summons  for  directions,  to  make  orders  similar  to  the  one  now 
1902      under  consideration.    It  is  quite  true  that  no  reported  case  has 

PErpERELL  been  produced  to  me  in  which  the  express  point  has  been 
Hiui)      decided,  whether  on  an  appHcation  by  a  defendant  under  rule  5 

  of  Order  xxx.,  if  the  party  served  with  notice  does  not  attend, 

an  order  can  be  made  striking  out  the  statement  of  claim  on 
the  ground  that  it  discloses  no  reasonable  cause  of  action,  and 
dismissing  the  action  as  frivolous  ;  but  I  have  the  statement  in 
the  latest  book  of  practice,  Daniell's  Chancery  Practice,  7th  ed. 
at  p.  314,  that  "  it  is  the  practice  in  both  Divisions  to  make 
almost  any  order  which  is  not  a  final  judgment.  Thus,  orders  to 
stay  proceedings,  orders  for  accounts  and  inquiries,  foreclosure 
or  sale,  are  so  made,  and  sometimes  even  orders  to  dismiss  for 
want  of  prosecution."  And  in  the  present  Annual  Practice,  at 
p.  374, 1  find  it  stated  that  in  both  Divisions  "  orders  to  stay 
and  dismiss  are  made  on  summons  for  directions,  and  in  the 
Chancery  Division  orders  for  account  under  Order  xv.  are  so 
made."  I  have  myself  made  orders  under  these  rules  staying 
all  further  proceedings  on  default  of  the  delivery  of  further 
and  better  particulars,  or  for  non-compliance  with  some  other 
special  directions  therein  given,  within  a  fixed  time,  and  I  see 
no  reason  to  doubt  the  statements  I  have  referred  to  in  the 
text-books. 

Being  of  opinion  that  there  are  no  merits,  and  no  substance 
in  the  plaintiff's  case  beyond  this  application,  and  finding  as 
I  do  that  there  is  a  well-established  practice  in  both  Divisions 
Tunder  which  orders  similar  to  the  present  have  been  made 
upon  an  application  for  further  directions  under  the  summons 
for  directions,  I  hold  that  the  present  application  fails,  and 
I  dismiss  the  motion  with  costs. 

Solicitors  :  Stanley  Evans  dt  Co, 

W.  C.  D. 
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In  re  FEEGUSSON'S  WILL. 


BYRNE  J. 


[1901    F.  1580.] 


1902 
Jan.  22,  28. 


Will — Construction — Next  of  Kin — Sister  of  the  Half-hlood — Nephews  and 
Nieces — Domicil — Foreign  Law. 

A  bequest  of  personalty  in  the  will  of  a  domiciled  Englishman  to  the 
"  next  of  kin  "  of  a  foreigner  must  be  construed  to  mean  the  nearest  in 
blood  according  to  English  law,  subject  to  any  question  of  status  should 
it  arise. 

Accordingly,  where'^a  domiciled  Englishman  bequeathed  a  legacy  to  a 
German,  with  a  direction  that  in  the  event  of  the  death  of  the  legatee  in 
his  lifetime,  which  happened,  the  legacy  should  not  lapse,  but  be  divided 
among  the  "  next  of  kin  "  of  the  legatee :  — 

Held,  that  the  next  of  kin  must  be  ascertained  according  to  English  law, 
and  that  a  sister  of  the  half-blood  was  therefore  entitled,  to  the  exclusion 
of  nephews  and  nieces  who  by  German  law  would  have  had  priority. 

Adjourned  Summons. 

This  was  an  application  for  payment  out  of  court  of  a  sum 
of  392^.  125.,  which  raised  the  question  whether  the  next  of 
kin  of  a  legatee  were  to  be  ascertained  by  the  law  of  Hamburg 
or  of  England. 

The  testator,  a  domiciled  Englishman  resident  in  India,  who 
died  in  October,  1898  (1),  bequeathed  to  his  niece,  Minnie 
Koppe,  "  of  4,  Market  Street,  Hamburg,  Germany,"  Govern- 
ment 4  per  cent,  promissory  notes  for  Es.6500 ;  the  will 
contained  a  declaration  that  in  the  event  of  the  death  of  a 
legatee  in  the  lifetime  of  the  testator,  the  legacy  was  not  to 
lapse,  but  should  "  be  divided  amongst  the  next  of  kin  of  the 
deceased  legatee."  Minnie  Koppe  died  in  June,  1897,  in 
Hamburg,  a  domiciled  German  subject,  without  any  issue ;  her 
nearest  relations  were  a  half-sister  and  nephews  and  nieces, 
the  children  of  a  deceased  brother.  The  testator's  estate 
proved  insufficient  to  pay  all  the  legacies  in  full,  and  as  claims 
to  the  legacy  had  been  made  by  Minnie  Koppe's  stepchildren, 
her  half-sister,  and  her  nephews  and  nieces,  children  of  a 


(1)  The  Civil  Code  of  the  German  not  come  into  operation  till  the  1st  of 
Empire  had  then  been  passed,  but  did     January,  1900. 

2  Z  2  1 
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BYRNE  J.  deceased  brother  of  the  whole  blood,  the  Administrator-General 
1902       of  Bengal,  the  executor  of  the  will,  remitted  the  amount  of 
Fergussox's  rupees  attributable  to  the  legacy  of  Minnie  Koppe  to  hi& 
j,/^^'     official  agent  in  England,  to  be  paid  into  court  under  the 
•  Trustee  Act,  1893.    It  appeared  from  the  opinion  of  a  German 

lawyer,  which  had  been  obtained  for  the  purpose  of  the 
present  application,  that,  according  to  Hamburg  law,  brothers 
and  sisters  of  the  half-blood  came  after  brothers  and  sisters  of 
the  whole  blood  and  their  children,  in  ascertaining  the  next 
of  kin  on  an  intestacy,  and  that  they  all  had  priority  over 
stepchildren. 

Borthwich,  for  the  executor. 

Jessel,  for  the  nephews  and  nieces.  This,  being  the  will  of 
an  Englishman,  must  be  governed  by  English  law  ;  but  when 
the  "  next  of  kin "  have  to  be  ascertained,  then,  as  Minnie 
Koppe  was  a  German  domiciled  in  Hamburg,  they  must  be 
ascertained  according  to  the  local  law;  just  as  in  a  gift  of 
personalty  to  the  children  of  a  foreigner,  those  children  take 
who  are  legitimate  according  to  the  law  of  the  country  of  the 
parent's  domicil,  whether  born  before  or  after  marriage  in 
countries  where  subsequent  marriage  makes  the  ante  nati 
legitimate:  In  re  Goodman's  Trusts  (1),  In  re  Andros  (2),  and 
In  re  Grey's  Trusts.  (3)  The  principle  of  those  cases  applies 
here.  In  a  gift  to  the  *'next  of  kin"  or  to  the  "children" 
of  a  named  person,  a  foreigner,  it  is  a  question  of  status  to  be 
determined  by  the  law  of  the  country  in  which  the  named 
individual  is  domiciled.  If  the  "  next  of  kin  "  is  interpreted  as 
it  ought  to  be  as  nearest  in  blood  according  to  German  law, 
then  the  nephews  and  nieces  are  entitled  to  the  exclusion  of 
the  half-sister. 

pI7.  E.  C.  Baynes,  for  the  assignee  of  a  nephew,  adopted 
this  argument. 

W.  M.  Cann,  for  the  half-sister.  This  will  must  be  construed 
throughout  according  to  Enghsh  law.  "  Next  of  kin  "  used  as 
here,  without  any  reference  to  the  Statute  of  Distributions, 

(1)  (1881)  17  Ch.  D.  266.  (2)  (1883)  24  Ch.  D.  637. 

(3)  [1892]  3  Ch.  88. 
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means  "  nearest  of  kin  "  :  Elmsley  v.  Young  (1) ;  and  in  ascer-  byrne  J. 
taining  the  nearest  of  kin,  persons  related  to  the  testator  by  the  ymyi 

iialf- blood  are  equally  of  kin "  to  him  with  those  of  the  i^'i^il^^tjo^v'.s 
whole  blood :  WilHams  on  Executors,  9th  ed.  p.  984.    In  the  Y'^'^^' 

^  In  re. 

will  of  an  EngHshman  next  of  kin  must  be  interpreted  accord-   

ing  to  Enghsh  law :  Westlake  on  Private  International  Law, 
3rd  ed.  pp.  136,  137.  It  is  a  question  of  construction  through- 
out, not  a  question  of  status,  as  in  In  re  Goodman's  Trusts  (2) 
and  In  re  Andros  (3) ;  or  of  civil  capacity,  which  does  not  arise 
in  this  case  if  it  is  one  purely  of  construction  :  Dicey's  Conflict 
of  Laws,  pp.  474,  475.  The  proper  persons  to  take  under  the 
description  next  of  kin  must  be  ascertained  by  the  law  of  the 
place  where  the  will  is  made  and  the  testator  is  domiciled : 
Story  on  the  Conflict  of  Laws,  8th  ed.  pp.  668-670 ;  4  Burge 
on  Colonial  and  Foreign  Laws,  pp.  591,  594.  [Enohin  v. 
Wylie  (4)  was  also  referred  to.]  In  ascertaining  the  next  of 
kin,  if  a  question  of  legitimacy  arose  I  admit  that  then  the 
German  law  might  be  appHcable,  but  in  other  respects  the  next 
of  kin  must  be  ascertained  according  to  English  law. 

Jessely  in  reply.  Kinship  must  be  a  question  of  status. 
Story  on  Conflict  of  Laws,  8th  ed.  p.  145,  n.,  refers  to  In  re 
Goodman's  Trusts  (2)  as  being  a  question  mainly  of  capacity. 
[He  also  cited  the  definition  of  "  status  "  from  the  Century 
Dictionary.] 

Byrne  J.,  after  shortly  stating  the  will,  continued  : — The 
question,  which  has  been  well  and  carefully  argued,  turns 
upon  the  true  meaning  to  be  placed  upon  the  gift  to  the  "  next 
of  kin "  of  the  deceased  legatee  Minnie  Koppe,  a  domiciled 
German  subject,  and  arises  between  her  sister  of  the  half- 
blood,  and  her  nephews  and  nieces  of  the  whole  blood.  It 
appears  that  the  local  law  of  Hamburg  did  not  recognise 
brothers  and  sisters  of  the  half-blood  as  being  in  the  same 
degree  of  relationship  with  brothers  and  sisters  of  the  whole 
blood,  or  even  with  the  more  remote  nephews  and  nieces  of 
the  whole  blood ;  so  that  by  that  law  these  nephews  and  nieces 

(1)  (1835)  2  My.  &  K.  780.  (3)  24  Ch.  D.  637. 

(2)  17  Ch.  D.  260.  (4)  (1862)  10  H.  L.  C.  1. 
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BYRNE  J.  would  take  to  the  exclusion  of  the  sister  of  the  half-blood  (1), 
1902      whereas  by  English  law  the  sister  of  the  half-blood  would  be 
Fergusson's  entitled  to  the  exclusion  of  the  nephews  and  nieces.    It  is 
Y^l^'^     common  ground  that  this,  beingj  the  will  of  a  domiciled 

  Englishman,  must  be  governed  by  the  law  of  England  so  far 

as  construction  is  concerned,  and  I  have  first  of  all  to  deter- 
mine what  is  the  true  construction  to  be  placed  on  the  words 
"to  be  divided  amongst  the  next  of  kin  of  the  deceased 
legatee."  According  to  English  law,  there  being  no  reference 
to  the  Statute  of  Distributions,  that  means  to  be  divided 
amongst  the  nearest  blood  relations,  in  an  ascending  and 
descending  line,  those  of  the  half-blood  being  equally  entitled 
with  those  of  the  whole  blood ;  but  it  is  argued  that  I  must 
stop  short  of  that,  and  say  that  next  of  kin  "  standing  alone 
means  the  nearest  blood  relations  of  the  propositus,  and  that 
I  must,  inasmuch  as  the  legatee  was  a  domiciled  German, 
ascertain  who  are  the  nearest  blood  relations  in  accordance 
with  German  law.  In  support  of  this  proposition  the  cases 
mainly  relied  on  by  counsel  for  the  nephews  and  nieces 
were  Goodman's  Trusts  (2)  and  In  re  Andros  (3),  cases  which 
establish  that  where  there  is  a  gift  of  personalty  to  the 
"  children "  of  a  named  person  who  is  a  foreigner,  not  only 
those  children  will  take  who  by  English  law  would  be  entitled 
as  "children,"  but  the  gift  must  be  construed  as  meaning 
all  those  children  whose  legitimacy  is  established  by  the  law 
of  their  parent's  domicil;  in  other  words,  you  construe  the 
will  containing  a  gift  of  personalty  to  children  of  a  foreigner 
according  to  English  law,  but  in  ascertaining  who  are  the 
children  entitled  you  have  regard  to  the  status  of  the  parent, 
so  that  ante  nati  made  legitimate  by  the  subsequent  marriage 
of  their  parents,  in  countries  where  a  subsequent  marriage 
renders  these  children  legitimate,  are  recognised  as  legitimate 
under  English  law,  and  can  take  under  this  gift.  That  results 
from  the  rules  followed  by  the  comity  of  nations  which  we 
call  international  law.    Now,  it  is  said  here  that,  this  being  a 

(1)  See  now  the  German    Civil  (2)  17  Ch.  D.  266. 

Code,  ss.  1925,  1926,  which  would  (3)  24  Ch.  D.  637. 

seem  to  liave  the  same  effect. — F.  P. 
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gift  in  an  English  will  to  the  next  of  kin  of  a  German  lady,  it  UYiiXi-:  j. 
is  a  question  of  status  who  are  the  next  of  kin  ;  in  my  opinion,  1002 
that  is  not  the  true  view  of  the  law.    It  appears  to  me  I  must  fkuglssos's 
construe  the  will  first,  and  I  find  the  gift  means  a  gift  to  the      ^Jn  ri- 

legatee's  nearest  blood  relations  ;  it  may  well  be  that,  in  con-   

sequence  of  the  legatee  being  a  German,  different  persons  may 
be  entitled  from  those  who  would  have  taken  had  she  been  an 
English  woman,  as,  for  instance,  suppose  she  had  left  children 
legitimate  according  to  German  law,  but  illegitimate  according 
to  English  law,  these  children  would  take  precedence,  and 
would  thus  oust  a  sister  or  a  brother  who  would  otherwise 
have  been  the  persons  entitled  according  to  English  law,  and 
then  the  question  of  status  would  come  in ;  but  that  is  a 
different  thing  from  what  Mr.  Jessel  asks  me  to  do  here, 
namely,  to  put  an  interpretation  upon  the  words  used  by  this 
testator  which  shall  entirely  exclude  the  English  construction 
of  those  words.  I  have  the  words  "next  of  kin"  in  an 
English  will :  I  ask  myself,  what  do  they  mean  ?  The  answer 
is  they  mean  nearest  blood  relations  in  the  ascending  and 
descending  line,  including  those  of  the  half-blood,  and  I  see 
no  authority  in  any  of  the  cases  which  have  been  cited  to  me 
for  saying  that  I  ought  to  construe  these  words  as  meaning 
next  of  kin  according  to  German  law.  In  my  opinion,  the 
next  of  kin  are  to  be  ascertained  according  to  Enghsh  law, 
subject,  as  I  have  already  indicated,  to  the  question  of  status, 
should  any  question  of  that  kind  arise.  The  result  in  the 
present  case  is,  that  I  hold  that  the  sister  of  the  half-blood 
is  entitled  to  this  legacy  to  the  exclusion  of  the  nephews 
and  nieces. 

Solicitors:  Lawfordy  Waterhouse  d-  Law/ord;  Waferhouse 
d  Co. ;  J".  Banks  Fittman;  Herbert  Oppenheimer, 

W.  C.  D. 
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FAEWELL  SELOT'S  TEUST. 

1902  [1901    S.  0121.] 


Jan.  IG.  Fvnd  in,  Court — French  Subject  entitled — Conflict  of  Laws  —  French  Lav: — 
"  Prodigal "  — Status  —  Capacity  to  sue  —  "  Conseil  Judiciaire  "  —  Code 
JS'apoIeon,  §  513 — Payment  out. 


By  the  Code  Napoleon  a  French  subject  of  full  age,  who  is  of  extra- 
vagant habits,  when  adjudged  by  a  French  Court  of  competent  juris- 
diction to  be  a  "  prodigal,"  is  restrained  from  dealing  with,  disposing  of, 
alienating,  receiving  or  giving  a  receipt  for  his  movable  property  without 
the  consent  of  a  "  conseil  judiciaire  "  (legal  adviser).  But,  although  this 
judgment  modifies  and  affects  the  status  of  the  "  prodigal,"  it  is  a  dis- 
qualification unknown  to  English  law,  and  will  be  disregarded  by  English 
Courts. 

Where,  therefore,  a  French  subject  of  full  age,  who  had  been  adjudged  a 
"  prodigal,"  and  placed  under  the  control  of  a  "  conseil  judiciaire  "  by  the 
judgment  of  a  French  Court  of  competent  jurisdiction,  became  entitled  to 
a  fund  in  court  in  England ; — 

Held,  that  he  was  entitled  to  payment  out  of  the  fund  to  himself  on  his 
sole  receipt,  notwithstanding  the  opposition  of  his  "conseil  judiciaire." 

Worms  V.  De  Valdor,  (1880)  28  W.  R.  346 ;  49  L.J.  (Ch.)  261,  discussed 
and  followed. 


F.  C.  Selot,  who  died  in  February,  1901,  resident  in 
England,  by  his  will  bequeathed,  in  the  events  which  happened, 
one  eighth  share  of  his  residuary  personal  estate  upon  trust  for 
his  grandson  E.  Portier,  who  was  a  French  subject,  resident 
in  Paris. 

E.  Portier  was  born  in  June,  1866.  He  was  a  man  of 
extravagant  habits,  and  in  the  year  1895  he  was,  by  the  judg- 
ment of  a  French  Court  of  competent  jurisdiction,  placed  as  a 
"  prodigue  "  (prodigal)  under  the  control  of  a  legal  adviser.  By 
this  judgment,  which  was  still  in  force,  E.  Portier  was  debarred 
from  pleading,  compromising,  borrowing,  receiving  movable 
property  or  giving  a  discharge  therefor,  alienating  or  mortgaging 
his  possessions,  without  the  intervention  of  M.  Demonts,  whom 
the  Court  appointed  as  his  "  conseil  judiciaire." 

Under  these  circumstances,  the  trustees  of  F.  C.  Selot's  will 
in  August,  1901,  paid  into  court  under  the  Trustee  Act,  1893, 
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the  sum  of  10,397/.  6s.  lOd.,  which  represented  E.  Portier's  farwell 
eighth  share  of  the  residuary  personal  estate  of  the  testator.  ^^^^ 

In  September  and  October,  1901,  E.  Portier  charged  the  ^ 
fund  in  court  as  security  for  the  repayment,  with  interest,  of  t^ru^s% 
moneys  advanced  to  him  by  Messrs.  Lumley  &  Lumley,  his 
soHcitors  in  England.  He  now  presented  a  petition  asking 
that  the  principal,  interest,  and  costs  due  to  his  mortgagees 
might  be  paid  to  them,  and  that  the  balance  of  the  fund  might 
be  paid  out  to  him  on  his  sole  receipt.  His  "  conseil  judiciaire  " 
opposed  the  application. 

It  appeared  from  the  evidence  of  M.  Lax,  a  French  expert, 
that  the  provisions  of  the  Code  Napoleon  relating  to  the  status 
of  a  "  prodigue  "  were  as  follows  : — • 

§  502.  "  Interdiction  "  (legal  restraint),  or  appointment  of  an 
adviser,  shall  operate  as  from  the  date  of  the  judgment.  All 
acts  subsequently  executed  by  the  person  under  restraint  or 
(as  the  case  may  be)  without  the  assistance  of  the  adviser  shall 
be  void  ("nuls  de  droit.") 

§  513.  "  Prodigues  "  (prodigals)  may  be  prohibited  from  suing 
and  defending,  compromising,  borrowing,  receiving  capital 
money  and  giving  a  discharge  therefor,  alienating  and  incumber- 
ing their  property  by  mortgage,  without  the  assistance  of  an 
adviser  appointed  to  them  by  the  Court. 

§  514.  The  prohibition  from  proceeding  without  the  assist- 
ance of  an  adviser  may  be  claimed  hy  those  who  are  entitled 
to  apply  for  legal  restraint.  Their  application  shall  be  investi- 
gated and  adjudicated  upon  in  the  same  manner.  Such  pro- 
hibition can  be  released  only  on  fulfilling  the  same  formalities. 

§  515.  No  judgment  in  the  matter  of  "  interdiction,"  or  in 
that  of  appointment  of  an  adviser,  can  be  given  either  in  the 
Court  of  first  instance,  or  on  appeal,  without  the  public  autho- 
rity being  represented  (''  que  sur  les  conclusions  du  ministere 
public"). 

§  3,  para.  3.  The  provisions  of  the  French  law  concerning 
status  and  capacity  govern  French  persons  even  if  resident  (1) 
abroad. 

M.  Lax  also  stated  that  according  to  the  law  of  France  the 

(1)  The  English  of  the  translation     points  not  affecting  the  general  sense, 
has    now    been  corrected  in   some     — F.  P. 
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FAEWELL  effect  and  operation  of  the  said  judgment  had  been  to  affect  or 
modify  the  legal  status  of  E.  Portier  in  so  far  as  from  the  date 

1902  . 

<^v^  of  the  judgment  he  had  become  incapable  of  validly  and  effi- 
Trust^  ciently  performing  alone,  i.e.,  without  the  concurrence  of  the 
said  M.  Demonts,  all  or  any  of  the  various  acts  specified  in 
§  513  above  stated ;  and,  further,  that  by  the  law  of  France  a 
legal  adviser  must  not  only  assist  the  person  to  whom  he  has 
been  appointed  on  the  occasion  of  the  latter  receiving  capital 
money,  but  also  is  bound  to  see  to  the  proper  investment  of 
such  money,  the  legal  adviser  being  personally  liable  for  the 
consequences  of  his  neglect  to  do  so. 

Butcher,  K.C.,  and  J.  D.  Israel,  for  the  petitioner.  The 
petitioner  being  of  full  age  cannot  be  deprived  of  his  ordinary 
rights  in  this  country  by  the  peculiar  provisions  of  the  French 
law.  The  judgment  of  the  French  Court  does  not  effect  a 
change  of  status  in  the  "  prodigal,"  but  only  requires  that  he 
should  proceed  with  the  assistance  of  his  "  conseil  judiciaire." 
But,  even  if  it  does  affect  his  status,  it  is  a  personal  disqualifi- 
cation of  a  penal  nature  unknown  to  English  law,  to  which  the 
Courts  of  this  country  will  not  give  effect :  Story's  Conflict  of 
Laws,  7th  ed.  ss.  98-104  ;  Dicey's  Conflict  of  Laws,  pp.  474-5. 
The  decision  of  Fry  J.  in  Worms  v.  Be  Valdor  (1)  is  in 
point. 

Jenkins,  K.C.,  and  J.  D.  Israel,  for  the  mortgagees.  It  is 
admitted  that  the  mortgages  were  taken  with  notice  of  the 
French  law,  and,  even  assuming  that  they  are  not  enforceable 
in  France,  the  French  law  cannot  change  the  status  of  the 
petitioner  in  England,  which  he  holds  according  to  the  law  of 
England.  It  is  contrary  to  the  law  of  England  that  an  adult 
should  not  be  allowed  to  deal  with  and  mortgage  his  property 
here.  It  is  not  suggested  that  any  property  passed  to  the 
conseil  judiciaire  or  that  the  petitioner  is  mentally  incapable. 
The  judgment  of  the  French  Court  is  a  mere  fetter  on  his 
actions,  and  that  is  repugnant  to  our  law. 

Bramwell  Davis,  K.C.,  and  Gatey,  for  the  conseil  judiciaire. 
The  petitioner  is  not  entitled  to  present  this  petition  without 
the  consent  of  his  legal  adviser.  There  is  no  objection  to  his 
(1)  28  W.  R.  346  ;  49  L.  J.  (Ch.)  261. 
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receiving  the  income  of  the  fund,  but  it  is  submitted  that  the  FAKWEi/r. 
capital  should  remain  in  court  and  be  invested  for  his  benefit. 

•  1902 

It  is  a  matter  of  the  comity  of  nations  how  far  this  Court  w^ill 
recognise  the  change  of  status  of  a  foreigner  which  has  been  ^t^^^t 
imposed  upon  him  by  the  law  of  his  own  country.  Worms  v.  ^'^ 
De  Valdor  (1)  is  not  applicable.  In  that  case  the  conseil  judi- 
ciaire  was  not  a  party  to  the  action,  and  there  was  no  evidence 
of  the  French  law  before  the  Court.  The  decision  is  criticised 
in  Westlake's  Private  International  Law,  3rd  ed.  p.  52.  Our 
expert  evidence  shews  that  the  judgment  of  the  French  Court 
has  so  modified  the  civil  status  of  the  petitioner  that  he  cannot 
deal  with  his  property  in  any  way  without  the  consent  of  his 
conseil  judiciaire.  English  Courts  will  recognise  in  some  cases 
the  civil  status  of  foreigners :  Dicey's  Conflict  of  Laws,  p.  478 ; 
In  re  Hellmann's  Will  (2) ;  Mackie  v.  Darling  (3) ;  Scott  v. 
Bentley  (4) ;  Didisheim  v.  London  and  Westminster  Bank  (5) ; 
Sottomayor  v.  De  Barros  (6) ;  Niboyet  v.  Niboyet.  (7)  A  man,  not 
insane,  may  be  of  mental  incapacity  by  the  law  of  his  domicil 
though  not  so  by  the  law  of  England.  Mental  incapacity,  not 
being  lunacy,  was  unknown  to  the  law  of  England  when  Worms 
V.  De  Valdor  (1)  was  decided,  but  now  under  s.  116  of  the 
Lunacy  Act,  1890,  the  Court  has  powers  of  management  where 
a  person  through  age  or  infirmity  "  is  incapable.  There  is 
some  analogy,  it  is  submitted,  between  that  position  and  the 
present  case.  The  prodigal  is  incapable  of  managing  his  affairs 
and  is  under  the  control  of  a  quasi-guardian.  His  position  is 
very  similar  to  that  of  an  infant  in  English  law.  The  fund 
being  in  court,  the  Court  has  a  discretion  in  the  matter,  and 
will  act  as  a  prudent  trustee  would  do :  In  re  Gamier  (8) ; 
In  re  Barlow's  Will.  (9)  It  is  for  the  benefit  of  the  prodigal 
that  the  capital  should  be  kept  in  court,  and  that  only  the 
income  should  be  paid  out  to  him. 

Stanley  Fisher ^  for  the  trustees. 

No  reply  was  called  for. 

(1)  28  W.  E.  346;  49  L.  J.  (Ch.)        (5)  [1900]  2  Ch.  15. 
261.  (6)  (1877)  3  P.  D.  1. 

(2)  (1866)  L.  K.  2  Eq.  363.  (7)  (1878)  4  P.  D.  1,  11,  12. 

(3)  (1871)  L.  E.  12  Eq.  319.  (8)  (1872)  L.  E.  13  Eq.  532. 

(4)  (1855)  1  K.  &  J.  281.  (9)  (1887)  36  Ch.  D.  287. 
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FAEWELL     Faewell  J.    I  have  considered  the  reasons  given  by  Fry  J. 

for  his  judgment  in  the  case  of  Worms  v.  De  Valdor  (1),  and  I 


1902 


Selot's 
Trust, 


am  unable  to  distinguish  this  case  in  principle,  and  I  certainly 
feel  it  my  duty  to  follow  that  case.  The  first  ground  taken  in 
In  re.  that  judgment  was,  that  where  the  disability  or  the  disqualifica- 
tion in  question  arises  from  the  principles  or  custom  or  positive 
law  of  a  foreign  country,  especially  of  a  penal  nature,  it  is  not 
regarded  by  this  Court ;  and  Fry  J.  declined  to  regard  this 
particular  appointment  of  conseil  judiciaire  in  that  very  case  on 
that  ground.  Further,  he  went  on  to  hold  (and  with  all  respect 
I  am  not  quite  sure  how  far  he  ought  to  have  decided  the 
question  of  French  law  without  evidence  upon  it),  upon  a 
perusal  of  the  works  of  two  eminent  writers  on  French  law, 
that  there  was  no  change  of  status  in  that  case,  and  that 
consequently  the  plaintiff  was  not  affected  by  the  order  of  the 
French  Court.  So  far  as  regards  the  first  point,  this  case  is 
on  all  fours  with  it ;  but,  so  far  as  regards  the  second  point,  I 
'  should  not  be  bound  by  a  mere  finding  of  fact  especially  as  I 
certainly  do  not  see  what  evidence  he  proceeded  upon.  But 
I  come  to  the  same  conclusion  on  the  facts  of  this  case,  for 
it  is  quite  obvious  that  the  eminent  French  lawyer,  M.  Lax, 
who  makes  the  affidavit  in  this  case  as  to  the  French  law, 
had  his  attention  called  to  the  question  of  the  change  of 
status,  and  all  that  he  can  say  is  that  the  effect  and  operation 
of  the  French  judgment  has  been  to  affect  and  modify  the 
legal  status.  Affecting  and  modifying  the  status  appears  to 
me  to  be  a  very  different  thing  from  changing  the  status.  As  I 
understand  it,  the  status  is  one  indivisible  whole.  If  you  alter 
the  status  you  alter  the  whole,  although  the  rights  which 
under  the  new  status  you  possess  may  be  in  many  respects 
similar  to  those  which  you  possessed  under  your  former  status. 
For  example,  a  woman  on  her  marriage  changes  her  status 
from  that  of  a  feme  sole,  but  many  of  her  rights  are  the  same 
as  before  her  marriage.  In  my  opinion,  here  the  onus  is  on 
the  person  asserting  that  there  has  been  a  change  of  status  to 
prove  it,  and  this  affidavit  does  not  satisfy  me  that  there  has 
been  a  change  of  status.  Therefore,  I  follow  the  case  of 
Worvis  V.  De  Valdor  (1)  on  this  point  also. 

(1)  28  W.  K.  34G ;  49  L.  J.  (Ch.)  261. 
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re. 


The  only  other  point  made  is,  that  I  have  a  discretion  in  the  FAUWEr.L 
matter.   Now,  it  follows,  from  what  I  have  already  said,  that  I 

.  1002 

have  no  discretion  at  all.  If  an  adult  person  who  is  absolutely 
entitled  to  a  fund  in  court  comes  and  asks  the  Court  to  pay  it  iy!i5st!' 
out,  I  am  not  aware  of  any  dispensing  power  which  enables  the  ^ 
Court  to  say,  I  do  not  think  it  is  good  for  you  to  have  it,  and 
therefore  I  withhold  it."  It  is  quite  true  that  in  the  case  of 
Cunynghame  v.  Thurloiv  (1)  Shadwell  V.-C. — it  was  a  case 
where  the  father  of  a  child  released  his  power  of  appointment 
over  a  fund  in  order  to  entitle  himself  as  executor  of  bis  child 
to  payment  of  the  share  which  the  child  took  in  the  fund  in 
default  of  appointment — viewed  the  father's  conduct  with  such 
reprobation  as  to  say  that  it  disentitled  him  to  payment  of  the 
child's  share ;  but  that  decision  was  subject  to  observation  by 
the  Court  of  Appeal  in  the  case  of  In  re  Badcliffe  (2),  and  was 
not  followed.  The  Court  has  no  jurisdiction  to  refuse  to  pay 
out  to  a  man  that  which  is  his  property.  The  case  of  Li  re 
Barlow's  Will  (3)  was  quite  different.  The  person  applying 
there  had  no  legal  right  to  the  payment  out.  The  property 
was  not  vested  in  him.  He  was  a  Master  in  Lunacy  in  New 
South  Wales,  and  had  no  legal  right  at  all ;  and  it  appears  to 
me  that  the  judgment  of  Fry  L.J.  in  that  case,  so  far  as  it 
goes,  is  a  decision  against  the  argument  that  has  been  urged 
before  me  on  behalf  of  the  conseil  judiciaire.  ^  The  result  is 
that  the  order  for  payment  out  must  go. 

Solicitors  for  petitioner  and  his  mortgagees :  Luinley  d- 
Lumley, 

Solicitors  for  conseil  judiciaire :  Kingsford,  Donnan  d  Co. 
Solicitors  for  trustees  :  Knapp-Fisher  d  Sons, 

(1)  (1832)  1  Euss.  &  My.  436,  n. ;  (2)  [1892]  1  Ch.  227. 

32  E.  E.  242.  (3)  36  Ch.  D.  287. 

H.  L.  F. 
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BUCKLEY  ACETYLENE  ILLUMINATING  COMPANY  v,  UNITED 
^  ALKALI  COMPANY. 

JaZ^.^l-  [1901    A.  128.] 

Feb.  1,  3. 

■  Patent — International  Convention — Application  ly  Patentee  for  Protection  in 
Foreign  State — Subsequent  Publication  of  same  Patent  by  another  Person 
in  this  Country — Later  Application  by  Patentee  in  this  Country  for  Patent 
— Anticipation — Certificate  of  Objections — Certificate  as  to  Validity  of 
Patent  being  in  question — Patents^  Designs,  and  Trade  Marks  Act,  1883 
<46  iSb  47  Vict.  c.  57),  ss.  29  sub-ss.  2,  6,  31,  103  sub-ss.  1,  2. 

When  a  patentee  has  applied  under  s.  103  of  the  Patents,  Designs,  and 
Trade  Marks  Act,  1883,  for  protection  for  any  invention  in  any  foreign 
State  with  which  the  British  Government  has  made  an  arrangement  and 
afterwards  makes  an  application  in  this  country  for  his  patent,  he  has  two 
alternatives :  he  may  either  take  a  patent  to  run  from  the  date  of  his 
prior  application  to  the  foreign  State,  or  he  may  take  a  patent  to  run  from 
the  date  of  his  English  application,  but  in  either  alternative  the  date  of 
his  application  in  this  country  for  the  patent  to  which  he  is  entitled 
under  the  section  if  he  asks  for  it  must  be  within  seven  months  from  the 
date  of  his  foreign  application  :  in  other  words,  he  must  elect  from  what 
date  his  patent  is  to  run  within  seven  months  from  the  date  of  his  foreign 
application. 

The  plaintiffs  sued  and  went  to  trial  in  respect  of  an  alleged  infringe- 
ment of  four  patents.  At  the  trial  they  abandoned  their  case  as  to  the 
first  three  patents  and  proceeded  on  the  fourth.  The  Court  held  that  the 
fourth  patent  was  invalid  for  want  of  novelty,  and  that  there  had  been 
no  infriDgement  even  if  it  had  been  valid,  and  dismissed  the  action 
with  costs : — 

Eeld^  that  the  Court  could  not  give  a  certificate  under  s.  29  of  the 
Patent  Act,  1883,  that  the  particulars  of  objection  delivered  by  the 
defendants  in  respect  of  the  first  three  patents  were  reasonable  and  proper. 

Mandleberg  v.  Morley,  (1895)  12  Eep.  Pat.  Cas.  35,  followed. 

In  respect  of  the  fourth  patent  the  defendants  had  delivered  particulars 
of  objection,  including  (a)  a  reference  to  certain  inventions  which  shewed 
that  the  patent  was  void  for  want  of  novelty  ;  (6)  a  specification  and  par- 
ticulars referring  to  certain  electric  furnaces  previously  invented  by  other 
persons.  The  patent  made  no  claim  to  an  electric  furnace  as  part  of 
the  invention,  but  claimed  for  a  process  in  which  electric  furnaces 
were  used  : — 

Held,  that  it  was  a  matter  for  proof  and  not  for  particulars  of  objection 
to  shew  what  the  furnaces  were,  and  that  the  defendants  were  not  entitled 
to  a  certificate  under  s.  29  as  to  the  particulars  of  objection  (6). 

The  i)laintififs  asked  that,  notwithstanding  the  fourth  patent  had  been 
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declared  invalid,  the  Court  should  give  them  a  certificate,  under  s.  31  of  BUCKLEY 
the  Act,  that  the  validity  of  the  patent  had  come  in  question  : —  J- 

Held,  that  the  certificate  under  the  section  could  only  be  granted  where  1902 
the  patent  had  been  declared  valid. 

Iladam  Co.  v.  Hall,  (1887)  5  Kep.  Pat.  Cas.  1,  27  (see  also  ibid.  144),  i^^^j^^^.^^'^; . 
not  followed.  Company 


V. 


This  action  was  brought  by  the  Acetylene  Illuminating  Vsit^j) 
Company,  Limited,  as  sole  and  exclusive  licensees,  and  the  Company. 
Willson  Laboratory  Company,  as  registered  owners  of  four 
patents,  for  (1.)  an  injunction  to  restrain  the  defendants  from 
manufacturing,  selling,  supplying,  or  using  in  this  country 
calcium  carbide  manufactured  according  to  or  in  manner 
described  in  the  specifications  filed  in  pursuance  of  the  four 
patents  or  according  to  or  in  any  manner  only  colourably 
differing  from  the  same,  and  generally  from  infringing  the 
rights  of  the  plaintiffs  in  respect  of  the  said  several  letters 
patent ;  (2.)  damages,  or  an  account  of  profits ;  (3.)  delivery  up 
of  infringement  material ;  (4.)  and  (5.)  costs  and  further  relief. 

The  four  patents  sued  on  were — 

(1.)  No.  9361,  dated  June  17, 1890,  granted  to  T.  L.  Willson  ; 
(2.)  No.  21,701,  dated  November  28,  1892,  also  granted  to 
Willson ; 

(3.)  No.  16,342,  dated  August  27,  1894,  granted  to  G.  B. 
Ellis;  and 

(4.)  No.   16,705,  dated   September  1,   1894,  granted  to 
Willson. 

Patent  (1.)  was  for  "  Improvements  in  electric  reduction  of 
metals,  and  in  apparatus  therefor." 

Patent  (2.)  was  for  "Improvements  in  the  reduction  or 
treatment  of  refractory  metallic  compounds  by  electric 
smelting." 

Patent  (3.)  was  for  "  Improvements  in  the  production  of 
metallic  carbides  and  of  illuminating  gas  derived  therefrom." 

Patent  (4.)  was  for  "  Improved  metallic  carbides,  applicable 
for  use  in  the  production  of  acetylene,  and  means  for  producing 
the  same." 

In  the  complete  specification  of  patent  (4.)  the  inventor 
stated  that  the  invention  related  to  the  production  of  metallic 
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BUCKLEY  carbides  suitable  for  the  production  of  acetylene  gas  wbich 
might  be  used  for  illuminating,  heating,  and  other  pur- 
poses.  He  then  proceeded  to  describe  his  process  of  treating 
Illuminating  ^^^^^^^  oxide  or  other  suitable  compound  containing  calcium 
Company  by  "  exposure  to  the  intense  heat  of  an  electric  arc  in  an 
United  electric  furnace."  After  statmg  the  result  he  continued  :  "In 
Company,  carrying  out  my  invention  I  employ  a  suitable  electric 
furnace,  such  as  a  Siemens  arc  furnace,"  and  he  stated  how  he 
used  the  furnace  in  his  process.  What  he  claimed  was — 
"1.  The  manufacture  of  crystalline  calcium  carbide  by  sub- 
jecting lime  and  carbonaceous  matter  in  suitable  proportions  to 
the  continued  action  of  electrically  generated  heat,  substan- 
tially as  hereinbefore  described.  2.  The  process  of  producing 
crystalline  calcium  carbide,  consisting  in  subjecting  lime  and 
carbonaceous  matter  in  suitable  proportions  to  the  continued 
heat  of  an  electric  arc  between  a  carbon  pencil  above  and  a 
conducting  hearth,  or  pool  of  reduced  material  thereon, 
beneath,  substantially  as  hereinbefore  described.  3.  The  pro- 
cess of  treating  a  compound  containing  calcium  with  carbona- 
ceous matter  in  an  electric  furnace  as  hereinbefore  described  to 
produce  a  carbide  of  the  metal  or  metals  contained  in  such 
compound  and  afterwards  acting  upon  the  carbide  so  formed 
with  water  to  generate  a  hydrocarbon  gas,  substantially  as 
hereinbefore  described.  4.  The  process  of  treating  calcium 
oxide  with  carbonaceous  material  in  an  electric  furnace  as 
hereinbefore  described  to  produce  calcium  carbide,  and  after- 
wards acting  upon  the  calcium  carbide  with  water  to  liberate 
acetylene  substantially  as  described." 

The  defendants  denied  infringement,  and  pleaded  that  all  the 
patents  were  invalid.  In  their  particulars  of  objection  they 
stated  that  the  alleged  inventions  under  patents  (1.),  (2.)  and  (3.), 
were  not  new,  and  they  gave  particulars  of  specifications  and 
other  publications  which,  as  they  alleged,  shewed  want  of 
novelty  in  the  three  patents.  They  also  in  their  particulars 
of  objection  alleged  that  the  inventions  under  patent  (4.)  were 
not  new,  and  referred  amongst  other  things  to  discoveries  by 
M.  Moissan,  a  previous  American  patent,  the  specification  of 
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the  patent  for  the  Siemens  furnace,  and  an  electric  furnace  BUCKLEY 
known  as  Cowles'  furnace. 

The  action  was  brought  to  trial  on  all  the  four  patents  ;  but  v-y^ 
at  the  trial,  which  commenced  on  January  30,  1902,  the  jj^^^^^^^^l^^^^^^ 
plaintiffs  abandoned  thejr  case  as  to  the  first  three  patents,  and  Company 
proceeded  only  upon  patent  (4.).  Unitkd 

A  preliminary  question  arose  on  the  first  day  of  the  trial  Cojipany. 
whether,  under  the  circumstances  of  the  case,  the  defendants 
could  rely  on  an  alleged  anticipation  of  patent  (4.). 

On  February  28,  1894,  Willson  applied  for  protection  in  the 
United  States  of  America  in  respect  of  the  invention  the 
subject  of  the  patent. 

On  March  16,  1894,  there  was  a  publication  at  the  Patent 
Office  Library  in  this  country  by  a  man  named  Moissan  of 
what  the  defendants  alleged  to  be  the  same  invention. 

On  September  1,  1894,  Willson  lodged  his  application  in  this 
country  for  a  patent.  That  application  was  in  the  common 
form.  He  did  not  apply  at  that  time,  under  s.  103  of  the 
Patents,  Designs,  and  Trade  Marks  Act,  1883  (1),  for  the 
patent  to  be  dated  in  his  favour  as  of  February  28,  1894, 
the  date  of  his  application  in  the  United  States. 


(1)  46  &  47  Vict.  c.  57,  s.  103  : 
If  Her  Majesty  is  pleased  to 
make  any  arrangement  with  the 
government  or  governments  of  any 
foreign  State  or  States  for  mutual  pro- 
tection of  inventions,  designs,  and 
trade-marks,  or  any  of  them,  then 
any  person  who  has  applied  for  pro- 
tection for  any  invention,  design,  or 
trade-mark  in  any  such  State,  shall  be 
entitled  to  a  patent  for  his  invention 
or  to  registration  of  his  design  or 
trade-mark  (as  the  case  may  be)  under 
this  Act,  in  priority  to  other  appli- 
cants;  and  such  patent  or  registra- 
tion shall  have  the  same  date  as  the 
date  of  the  protection  obtained  "  (date 
of  the  application)  **  in  such  foreign 
State. 

"Provided  that  his  application  is 
Vol.  I.  1902.  2 


made,  in  the  case  of  a  patent  within 
seven  months,  and  in  the  case  of  a 
design  or  trade-mark  within  four 
months,  from  his  applying  for  pro- 
tection in  a  foreign  State  with  which 
the  arrangement  is  in  force.  .  .  . 

"  (2.)  The  publication  in  the 
United  Kingdom,  or  the  Isle  of  Man 
during  the  respective  periods  afore- 
said of  any  description  of  the  inven- 
tion, or  the  use  therein  during  such 
periods  of  the  invention,  ....  shall 
not  invalidate  the  patent  which  may 
be  granted  for  the  invention.  .  .  . 

"  (3.)  The  application  for  the  grant  of 
a  patent ....  imder  this  section,  must 
be  made  in  the  same  manner  as 
an  ordinary  application  under  this 
Act.  .  .  ." 

M  1 
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BUCKLEY     The  seven  months  from  the  date  of  the  application  in 
America  expired  on  September  28,  1894. 
^v-'  On  June  20,  1895,  Willson's  solicitors  wrote  to  the  comp- 

IlIum™  ma  stating  that  Willson  desired  to  avail  himself  of  the 

Company   provisions  of  s.  103  of  the  Patents,  Designs,  and  Trade  Marks 
United    Act,  1883 ;  but  the  comptroller  replied  that  he  would  not  be 
Company,   justified  in  antedating  the  patent  under  the  provisions  of  that 
section,  no  application  for  such  antedating  having  been  made 
within  seven  months  of  the  date  of  the  foreign  application. 

On  June  27,  1895,  Willson  lodged  his  complete  specification, 
which  was  accepted  on  November  30,  1895,  and  his  letters 
patent  were  sealed  as  of  the  date  September  1,  1894. 

Under  these  circumstances  the  publication  by  Moissan  on 
March  16, 1894,  was  a  prior  publication  unless  Willson's  apph- 
cation  was  held  to  date  back  to  February  28,  1894,  the  date  of 
his  foreign  application. 

Moulton,  K.C.,  Boger  Wallace y  K.C,  and  Colefax,  for  the 
plaintiffs.  On  behalf  of  the  plaintiffs  we  claim  that  Willson, 
the  patentee,  was  entitled  under  the  provisions  of  s.  103  of  the 
Act  of  1883  to  have  his  patent  dated  as  of  the  date  of  his 
American  application,  namely,  February  28,  1894.  Sub-s.  1  of 
that  section  provides  that  any  person  who  has  applied  for 
protection  for  any  invention  in  a  foreign  State  with  which  an 
arrangement  shall  have  been  made  shall  be  entitled  to  a 
patent  for  his  invention  in  priority  to  other  applicants,  and 
such  patent  shall  have  the  same  date  as  the  date  of  the  protec- 
tion obtained  in  such  foreign  State,  provided  his  application  is 
made  in  the  case  of  a  patent  within  seven  months  from  his 
applying  for  protection  in  the  foreign  State.  Then  sub-s.  3 
provides  that  the  application  for  the  grant  of  a  patent  must  be 
made  in  the  same  manner  as  an  ordinary  application  under  the 
Act.  The  patentee  made  his  application  for  a  patent  in  the 
usual  form  on  September  1,  1894,  that  is,  within  seven  months 
from  the  date  of  his  foreign  application.  If  a  person  who  has 
made  an  application  for  a  patent  in  one  of  the  countries  with 
which  there  is  a  convention  applies  within  seven  months  he 
shall  be  entitled  to  a  patent  in  priority  of  others,  and  publica- 


1  Ch. 


CHANCEEY  DIVISION. 


499 


tion  in  this  coiintry  during  that  period  shall  not  be  considered  bvck\a:y 
to  be  a  publication  of  the  patent. 

The    application  "  referred  to  in  the  first  proviso  to  sub-s.  1 
of  s.  103  is  clearly  the  apphcation  for  the  patent.    There  is  no  jLLLWATm^ 
suggestion  that  the  date  shall  be  applied  for  within  seven  Cosipany 
months  of  the  application  to  the  foreign  State.     Willson  United 
applied  for  his  patent  in  this  country  within  seven  months  compaxy. 
from  the  date  of  his  foreign  application  ;  there  are  no  words 
in  the  section  which  state  that  at  the  date  of  the  application 
he  must  elect  at  what  date  his  patent  is  to  be  dated ;  he  has 
an  option  to  take  a  patent  of  one  or  other  date,  and  until  he 
takes  his  patent  his  option  does  not  expire.    "We  submit  that 
Willson  having  applied  for  a  patent  in  this  country  within 
seven  months  of  his  application  in  America,  he  was  entitled  to 
have  his  patent  dated  as  of  the  date  of  that  application ;  and,  if 
that  is  so,  then  the  publication  by  Moissan,  which  was  un- 
doubtedly subsequent  to  that  date,  was  not  an  anticipation 
upon  which  the  defendants  can  rely. 

[They  referred  to  British  Tanning  Co.  v.  Groth.  (1)] 
CrippSj  K.C.J  Lord  Bohert  Cecil,  K.C.,  A,  J.  Walter,  and 
Buchnilly  for  the  defendants.  The  proviso  is  that  the  applica- 
tion must  be  made  in  the  case  of  a  patent  within  seven  months 
from  applying  for  protection  in  the  foreign  State  with  which  the 
arrangement  is  in  force.  The  first  application  that  was  made 
in  this  case  under  s.  103  at  all  was  made  on  June  20,  1895, 
whereas  the  date  when  Willson  applied  for  protection  in  a  foreign 
State  was  February  28,  1894,  nearly  a  year  and  a  half  before. 
How,  on  any  conditions,  can  that  be  brought  within  the 
proviso?  The  application  which  is  made  must  mean  the 
application  in  reference  to  s.  103.  Willson  clearly  is  not 
within  the  protection  given  by  that  proviso.  According  to  the 
other  side  the  seven  months  could  be  extended  almost  indefi- 
nitely, at  all  events  till  the  grant  of  the  patent  in  this  country. 
There  is  nothing  about  the  grant  of  a  patent  in  this  country 
here  at  all.  What  is  being  dealt  with  is  an  application  to  have 
the  advantage  of  the  protection  afforded  by  this  s.  103,  and  the 
patentee  has  to  make  that  application  within  seven  months 
(1)  (1891)  8  Rep.  Pat.  Gas.  113. 

2       2  1 
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BUCKLEY  from  the  time  that  he  has  got  the  protection  in  the  foreign 
State  with  which  the  arrangement  is  in  force.    And  that 

1902  •  .  . 

Willson  did  not  do.    We  submit  that  the  application  to  have 

ij^TOHNATiNG        Patent  antedated  was  not  made  in  time,  and  that  the 

Company    actual  date  must  be  taken  to  be  conclusive,  and  consequently 

Ukited     that  we  are  entitled  to  rely  on  Moissan's  publication  as  being 
Alkali  • 
Company.  anticipation. 

Moulton,  E.G.,  in  reply. 


Buckley  J.  This  is  an  action  for  infringement.  The 
defendants  seek  to  rely  upon  a  certain  anticipation,  and  the 
preliminary  question  which  I  have  now  to  decide  is  whether, 
having  regard  to  the  dates  which  I  shall  presently  state,  the 
defendants  can  rely  upon  that  as  an  anticipation.  I  decide  it 
now  in  order  to  clear  the  matter  as  regards  taking  the  evidence. 
The  material  facts  are  these. 

On  February  28,  1894,  the  patentee,  whose  successors  in  title 
are  the  plaintiffs  in  this  action,  made  an  application  in  the 
United  States  in  respect  of  the  invention  the  subject  of  this 
patent.  On  March  16,  1894,  there  was  publication  at  the 
Patent  Office  Library  of  a  communication  from  a  man  named 
Moissan.  On  September  1, 1894,  the  plaintiff's  patentee  lodged 
his  application  in  this  country  for  a  patent.  That  application 
was  in  common  form.  He  did  not  apply  under  s.  103  of  the 
Act  of  1883  for  the  patent  to  be  dated  in  his  favour  as  of 
February  28,  1894,  the  date  of  the  application  in  the  United 
States.  The  seven  months  limited  by  s.  103  expired  on 
September  28,  1894.  Subsequently,  namely,  on  June  20,  1895, 
just  before  lodging  his  complete  specification,  his  solicitors  wrote 
to  the  comptroller,  and  the  substance  of  that  letter  was  that 
the  patentee  wished  to  avail  himself  of  s.  103.  The  comp- 
troller replied  on  the  next  day  that  he  would  not  be  justified 
in  antedating  the  patent  under  the  provisions  of  s.  103,  no 
application  for  such  prior  dating  having  been  made  within 
seven  months  of  the  date  of  the  foreign  application.  On 
June  27,  1895,  the  patentee  lodged  his  complete  specification, 
which  was  accepted  on  November  30,  1895,  and  his  letters 
patent  were  sealed  as  of  the  date  September  1,  1894,  That 
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being  so,  the  publication  by  Moissan  on  March  16,  1894,  was  a  BUCKLEY 
prior  publication  unless  the  patentee's  patent  can  be  treated  as 
dated  back  to  February  28,  1894.  Mr.  Moulton  argues  that 
can  be  done.  I  am  of  the  contrary  opinion.  It  seems  to  nie  j^"^^.^™^^ 
that  the  effect  of  s.  103  is  this.  Where  a  man  has  made  an  Company 
application  in  a  foreign  State,  he  is  entitled  under  sub-s.  1  to  I  ntted 
a  patent  for  his  invention  under  this  Act  in  priority  to  other  coMrANY. 
applicants,  and  such  patent  or  registration  shall  have  the  same  ' 
date  as  the  date  of  the  application  in  the  foreign  State.  The 
effect  of  that  is  that  he  is  entitled  to  that  thing  if  he  asks  for 
it.  If  the  applicant  has  previously  applied  to  a  foreign  State 
he  has  two  alternatives,  and  may  take  which  he  likes  :  he  may 
take  a  patent  to  run  from  the  date  of  his  prior  application  to 
the  foreign  State  (which  will,  of  course,  be  for  a  shorter  time 
having  regard  to  the  time  that  has  expired  since  that) ;  or  he 
may,  if  he  is  so  minded,  take  a  patent  to  run  for  fourteen  years 
from  the  date  of  his  English  application.  He  is  entitled  to  the 
former  under  s.  103  if  he  asks  for  it ;  he  is  not  bound  to  ask 
for  it,  but  he  is  entitled  to  it  if  he  does.  Then  the  section 
goes  on  :  "  Provided  that  his  application  is  made  in  the  case  of 
a  patent  within  seven  months  from  his  applying  for  protection 
in  the  foreign  State  with  which  the  arrangement  is  in  force." 
Now,  what  is  the  application  there  spoken  of  ?  In  my 
opinion,  it  is  his  application  under  this  section — his  applica- 
tion in  which  he  says,  Of  the  two  alternatives  offered  me,  I 
will  take  the  patent  dating  back  to  the  date  of  my  foreign 
application."  It  seems  to  me  that  his  election  of  exercising  the 
option  to  which  he  is  entitled  must  be  made  within  the  seven 
months.  Let  us  see  what  reason  there  is  for  that.  Suppose 
A.  is  a  person  who  has  applied  subsequently  to  the  date  of  B.'s 
application  in  the  foreign  country,  but  before  B.'s  application 
in  this  country.  If  B.  avails  himself  of  s.  103,  he  ranks  in 
priority  to  A.  If  not,  he  comes  behind  A.  Now,  when  is  A. 
to  know  the  date  at  which  his  rights  in  that  respect  are  deter- 
mined ?  He  is  entitled  to  know,  I  conceive,  within  the  seven 
months.  He  ought  to  be  able  to  say  within  the  seven  months, 
I  will  or  I  will  not  go  on  with  my  application,  according  as 
the  man  who  applied  abroad  before  me,  and  in  England  after 
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BUCKLEY  me,  is  going  to  avail  himself  of  the  later  or  earlier  date."    It  is 
said  that  sub-s.  2  of  s.  103  is  some  indication  to  the  contrary. 

29Q9  *^ 

^      I  agree  that  the  wording  of  sub-s.  2  of  s.  103  is  a  httle  difficult, 
iilumliTiNG       ^  ^^^^        being  a  sub-section  deaHng  only  with  the  state 
Company    of  things  which  is  to  take  place  if  the  man  avails  himself  of 
United     this  section,  or,  to  put  it  shortly,  that  the  sub-section  is  to  be 
Company.  if     Were  "  shall  not  invalidate  the  patent  which  may 

be  granted  under  the  provisions  of  this  section."  It  was  not 
intended  that  if  the  man  had  made  first  a  foreign  application 
and  secondly  an  English  application,  and  then  took  his  grant 
under  his  English  application  he  should  then  be  protected 
from  all  prior  applications.  That  would  be  inconsistent  with 
all  the  rest  of  the  section.  Eomer  J.  in  the  case  of  British 
Tannijig  Co.  v.  Groth  (1)  said :  "In  my  opinion  it  never 
was  intended  by  sub-s.  2  of  s.  103  to  apply  sub-s.  2  to  all 
cases  of  patents  where  the  patentee  had  previously  obtained 
a  patent  in  a  foreign  country,  but  only  to  apply  it  as  part  of 
the  general  provisions  of  s.  103  in  cases  where  the  patentee 
was  avaihng  himself  of  the  privileges  given  to  him  by  that 
section."  If  I  may  properly  do  so,  I  entirely  agree  with  that 
expression  of  opinion. 

Now,  what  took  place  in  this  case  was  this.  The  seven 
months  elapsed  on  September  28,  1894,  and  before  that  time 
this  patentee  had  not  sought  to  avail  himself  in  any  way  of 
the  section.  Subsequently,  on  June  20,  1895,  he  was  desirous 
of  doing  so,  but  the  Patent  Office  declined  to  seal  his  patent  as 
of  the  date  of  his  foreign  application,  namely,  February  28, 
1894,  and,  in  my  opinion,  rightly.  "Whether  rightly  or  wrongly, 
the  patent  which  is  being  sued  upon  is  in  point  of  fact  of  the 
date  of  September  1,  1894,  and  it  appears  to  me  that  that  is 
conclusive  on  the  point.  It  seems  to  me,  therefore,  that  the 
alleged  anticipation  by  Moissan  is  one  of  which  the  defendants 
will  be  in  a  position  to  avail  themselves. 

The  trial  of  the  action  proceeded,  and  on  February  3,  1902, 
Buckley  J.  delivered  judgment,  in  which  he  held — (1.)  that 
patent  (4.)  was  invahd  for  want  of  novelty  ;  and  (2.)  that,  even 

(1)  8  IJep.  Pat.  Gas.  113,  122. 
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if  it  had  been  valid,  the  defendants  had  not  infringed  it.  He  ijuckt.ey 
therefore  dismissed  the  action  with  costs. 

1902 

Lord  Bobert  Cecil,  K,C.,  for  the  defendants.    The  plaintiffs  1^;^^™^^^^ 
have  in  effect  asked  for  leave  to  discontinue  their  action  in  Company 
respect  of  patents  (1.),  (2.),  and  (3.),  and  it  should  be  made  3j  United 
term  of  the  discontinuance  that  they  should  pay  the  same  c^^^p^^ 

costs  as  if  the  action  had  proceeded  on  all  four  patents,  and  the   

particulars  of  objection  for  want  of  novelty  to  the  first  three 
patents  had  been  gone  into,  and  a  certificate  had  been  given, 
under  s.  29,  sub-s.  6,  of  the  Patent  Act,  1883,  that  the  particulars 
were  reasonable  and  proper. 

[Buckley  J.  There  was  no  application  for  leave  to  dis- 
continue the  action.  The  plaintiffs  came  into  Court  on  four 
patents,  but  submitted  to  judgment  against  them  on  the  first 
three.  Suppose  the  plaintiffs  had  come  into  Court  on  only 
one  patent,  and  submitted  to  have  their  action  dismissed  with 
costs,  what  would  have  been  done  with  the  costs  of  the 
particulars  of  objections  ?] 

That  would  have  been  a  different  case.    Under  Order  xxvi., 
r.  1,  the  plaintiffs  could  only  discontinue  this  action  by  leave. 

ColefaXy  for  the  plaintiffs,  referred  to  Mandleherg  v.  Morley.  (1) 

Buckley  J.  I  simply  dismiss  the  action  with  costs.  It 
may  be  an  extraordinary  state  of  things,  but  if  a  plaintiff  in  a 
patent  action  comes  into  Court  and  says,  "  I  do  not  mean  to 
support  my  statement  of  claim,"  as  far  as  I  know,  all  the 
Court  can  do  is  to  dismiss  his  action  with  costs.  It  cannot 
certify  anything  as  regards  the  particulars,  because  it  does  not 
know,  and  under  the  circumstances  it  cannot  know,  whether 
the  particulars  are  proper  or  improper.  I  give  no  certificate  as 
to  the  particulars  of  objection  to  the  first  three  patents. 

Lord  Bobert  Cecily  K.C,  and  A.  J.  Walter,  for  the  defend- 
ants. We  ask  for  a  certificate,  under  s.  29,  sub-s.  6,  of  the  Act, 
that  the  particulars  of  objection  delivered  by  us  as  regards 
patent  (4.)  are  reasonable  and  proper.    It  has  sometimes  been 

:  (1)  12  Kep.  Pat.  Cas.  35.  , 
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BUCKLEY  said  that  no  certificate  can  be  given  if  the  particulars  have 
not  been  examined  :  but  there  is  the  evidence  of  one  of  the 

1902 

-^v^      witnesses  that  it  was  necessary  for  him  to  examine  all  the 
i™ATiNa  anticipations  mentioned. 
Company       [Buckley  J.    You  can  only  get  the  costs  of  the  particulars 
United    which  you  relied  on,  namely,  the  papers  of  Moissan  and  the 

Alkali       .         .  ,      >  ■^ 

Company.    American  patent.] 

Several  other  particulars  were  referred  to,  including,  for 
instance,  the  patent  and  papers  relating  to  Siemens'  electric 
furnace. 

[Buckley  J.  The  patentee  did  not  claim  a  furnace  as  part 
of  his  invention.  He  claimed  a  process  in  which  he  used  a 
known  furnace.] 

The  defendants  had  to  bring  before  the  Court  the  state  of 
knowledge  with  regard  to  furnaces  when  the  patent  was  taken 
out.  Under  the  head  of  common  knowledge  the  defendant 
cannot  refer  to  any  single  specification  without  referring  to 
it  in  his  particulars  of  objection. 

Colefax,  for  the  plaintiffs,  said  that  he  did  not  object  to  the 
particulars  so  far  as  they  related  to  Moissan  or  the  American 
patent. 


Buckley  J.  I  will  say  on  this  particular  point — I  do  not 
know  whether  it  is  new  or  not — that,  as  I  understand  s.  29, 
sub-s.  2,  the  defendant  has  to  give  particulars  of  the  objections 
on  which  he  relies,  and  under  s.  29,  sub-s.  6,  costs  are  not 
allowed  in  respect  of  any  particular  delivered  "  unless  the  same 
is  certified  by  the  Court  or  a  judge  to  have  been  proven,  or  to 
have  been  reasonable  and  proper."  I  think  that  under  sub-s.  6" 
what  I  have  to  certify  is  that  a  particular  of  objections  under 
sub-s.  2  is  reasonable  and  proper.  The  defendants  have  asked 
for  the  costs  of  particulars  of  objections,  naming — I  will 
take  it  as  an  instance — the  specification  of  the  Siemens  arc 
furnace.  The  Siemens  arc  furnace  was  no  anticipation.  Its 
existence  was  no  objection  at  all  to  the  validity  of  the  plaintiffs^ 
patent.  The  patentee  had  in  his  patent  mentioned  a  thing 
called  a  Siemens  arc  furnace.  To  ascertain  what  that  was,  it 
might  be  necessary  to  prove  Siemens'  specification  as  being 
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that  which  defined  that  sort  of  furnace.  That  would  be  a  buckley 
matter  of  evidence.    A  witness  could  have  been  called  and 

1 002 

asked  what  the  Siemens  arc  furnace  was.    He  would,  say 
it  was  a  thing  made  according  to  the  specification,  which  i,1u™ati|(; 
could  be  produced,  and  it  would  be  then  proved  that  that  was  Company 
what  was  called  a  Siemens  arc  furnace.    It  is  suggested  by     Unite i. 
the  defendants  that  you  could  not  do  that  in  a  patent  action  Company. 
unless  you  had  put  the  specification  in  your  particulars  of  ~~ 
objections.    I  confess  that  that  does  not  commend  itself  to  my 
intelligence ;  I  do  not  see  how  that  is  so.    You  can  prove 
anything  that  is  material  in  an  action,  subject  to  this  limi- 
tation, that  if  it  is  an  objection  you  must  give  particulars  of 
it  under  the  statute.    If  it  is  not  an  objection  you  may  prove 
it  in  the  usual  way  without  having  given  particulars  of  it 
under  the  statute.    I  therefore  do  not  certify  with  respect  to 
the  Siemens,  or  the  Cowles',  or  the  other  furnaces  which 
were  referred  to  merely  for  the  purpose  of  ascertaining  what 
electric  arc  furnaces  were. 


Colefax,  I  have  to  apply  for  a  certificate,  under  s.  31  of  the 
Patent  Act,  1883,  that  the  validity  of  patent  (4.)  came  into 
question.  The  certificate  may  be  granted  although  the  patent 
is  declared  invalid :  Haslam  Co.  v.  Hall.  (1)  There  the 
patent  had  been  declared  invalid ;  but  Stephen  J.  is  reported 
to  have  said  :  "I  must  leave  any  other  judge  to  certify  in  any 
future  action.  You  can  always  say  that  the  patent  was  held 
invalid,  and  judgment  was  given  accordingly.  I  cannot  refuse 
to  certify,  and  I  shall  certify  that  the  validity  of  the  patent 
came  in  question."  The  case  is  referred  to  in  all  the  text- 
books dealing  with  patent  law  as  being  an  authority  for 
granting  the  certificate. 

Lord  Bohert  Cecil,  K.C.  The  case  has  never  been  followed, 
and  s.  31  shews  that  the  certificate  cannot  be  given. 

Buckley  J.  The  meaning  of  s.  31  seems  to  me  quite  plain. 
If  in  an  action  for  infringement  the  plaintiff  succeeds,  the 
Court  may  certify  that  the  validity  of  the  patent  has  come  in 

(1)  5  Eep.  Pat.  Cas.  1,  27,  28. 
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BUCKLEY  question  with  the  result  that  in  any  subsequent  successful 
action  for  infringement  the  defendant  has  to  pay  solicitor  and 
v^v--       client  costs.    If  the  patent  is  held  invalid  in  the  first  action 
Tr^™xT^^^Jn  it  cannot  be  unreasonable  that  a  defendant  in  a  second  action 

i  I  .Lb  MINATIA  G 

Company  should  deny  validity,  and  I  fail  to  see  on  what  principle  it  can 
United  be  supposed  that  the  Act  meant  to  make  him  pay  in  such  case 
Alkali  solicitor  and  client  costs.  I  am  referred  to  a  case  before 
Stephen  J.  of  Haslam  Co.  v.  Hall  (1),  which  I  am  told  is  to  the 
contrary  effect.  I  cannot  think  that  the  learned  judge  said 
what  is  there  reported.  He  must,  I  think,  have  granted  the 
certificate,  not  because  or  notwithstanding  that  the  patent  was 
held  invalid,  but  because  it  had  been  held  valid  to  a  certain 
extent,  namely,  except  as  regards  the  second  claim.  I  notice 
that  in  Badische  Anilin  und  SodaFabrik  v.  Societe  Chimique  (2) 
the  certificate  granted  in  Haslam  Co,  v.  Hall  (1)  is  dealt  with 
on  that  footing.  But  I  must  add  that  I  do  not  understand  the 
words  attributed  to  the  learned  judge  :  "I  must  leave  any 
other  judge  to  certify  in  any  future  action."  Those  words  are 
intelligible  only  if  he  was  refusing  the  certificate,  which  he  was 
not.  (3)  I  think  the  report  must  be  inaccurate.  I  refuse  the 
certificate. 

Solicitors  for  plaintiffs  :  Guedalla  d  Cross. 
Solicitors  for  defendants  :  J.  H.  d  J.  Y.  Johnson. 

(1)  5  Kep.  Pat.  Gas.  1,  27,  28.  certificate  that  the  validity  of  the 

(2)  (1897)  14  Kep.  Pat.  Gas.  875,  patent  came  in  question,  and  that  the 
892.  Gourt  of  Appeal  held,  without  deciding 

(3)  From  the  report  of  the  case  in  whether  the  certificate  could  be  given 
the  Gourt  of  Appeal,  Haslam  Foundry  under  the  circumstances,  that  such  a 
and  Engineering  Co.  v.  Eall^  (1888)  certificate  was  not  a  judgment  or  order 
20  Q.  B.  D.  491 ;  5  Kep.  Pat.  Gas.  144,  against  which  an  appeal  lay.— F.  E. 
it  appears  that  Stephen  J.  did  grant  a 

F.  E. 
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hi  re  FENWICK,   STOBAKT  &  CO.,  LIMITED. 


BUCKI.EY 
J. 


DEEP  SEA  FISHERY  COMPANY'S  (LIMITED)  CLAIM. 


1902^ 


[00344  of  1901.] 


Feb.  II. 


Companies  —  Winding-ujp  —  Bill  of  Excliange  — -  Dishonour  —  Notice  —  Person 
acting  as  Secretary  of  two  Companies  —  Knowledge  in  one  Character — 
Fresumption  of  Notice  in  other  Character — Bills  of  Exchange  Act,  1882 
(45  &  46  Vict.  c.  61),  ss.  48,  49,  50,  suh-s.  2  (h). 

Where  a  man  acts  as  secretary  of  two  companies,  it  is  not  true  as  a 
general  proposition  that  a  fact  which  comes  to  his  knowledge  as  secretary 
of  one  company  is  notice  to  him  as  secretary  of  the  other  company  from 
the  mere  existence  of  the  common  relationship.  In  order  to  make  it 
notice,  it  must  be  shewn  that  it  was  his  duty  to  the  first  company  to 
communicate  his  knowledge  to  the  second  company.  (1) 

This  was  a  summons  in  the  voluntary  liquidation  of  Eenwick, 
Stobart  &  Co.,  Limited,  for  an  order  that  the  applicant  (the 
voluntary  liquidator  of  the  Deep  Sea  Fishery  Company, 
Limited)  might  be  admitted  as  a  creditor  for  3525?.,  the 
amount  of  a  bill  of  exchange  drawn  by  the  former  company. 

Three  companies  were  concerned  in  the  transaction  which 
led  to  the  claim — namely,  Fen  wick,  Stobart  &  Co.,  the  Deep 
Sea  Fishery  Company,  and  a  company  called  the  Fiskeri 
Aktieselskabet  Gardar,  generally  known  as  the  Gardar  Com- 
pany. These  companies  carried  on  fishery  businesses  and  had 
offices  in  Iceland  and  in  London.  Their  head  offices  were  in 
the  same  room  in  London,  and  a  Mr.  Higgins  acted  as  secretary 
for  all  three  companies.  In  1900  the  Deep  Sea  Fishery  Com- 
pany held  a  large  number  of  shares  in  the  Gardar  Company, 
and  the  Gardar  Company  owed  them  a  large  sum,  and  were 
also  indebted  to  Fenwick,  Stobart  &  Co.  to  the  amount  of 
3525Z.  At  a  meeting  of  the  directors  of  the  Deep  Sea  Fishery 
Company  held  on  August  13,  1900,  Mr.  Higgins,  on  behalf  of 
Fenwick,  Stobart  &  Co.,  threatened  to  enforce  payment  of  the 
3525Z. ;  and  an  arrangement  was  come  to  whereby,  amongst 

(1)  Compare  In  re  Hamjoshire  Land  to  in  the  argument  of  the  principal 
Co.,  [1896]  2  Ch.  743,  not  referred  case. 
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BUCKLEY  other  things,  the  Deep  Sea  Fishery  Company  passed  a  resolu- 
tion to  purchase  from  Fenwick,  Stobart  &  Co.  the  accept- 
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ance  of  the  Gardar  Company  at  seven  days'  sight  for  3525L 
Thereupon  Fenwick,  Stobart  &  Co.  drew  a  bill  of  exchange  to 
their  order  on  the  Gardar  Company  for  3525/.,  payable  seven 
days  after  date ;  this  bill  was  accepted  by  the  Gardar  Com- 
pany, and  indorsed  by  Fenwick,  Stobart  &  Co.  to  the  order  of 
the  Deep  Sea  Fishery  Company.  The  Deep  Sea  Fishery 
Company  gave  to  Fenwick,  Stobart  &  Co.  a  cheque  for  3525Z., 
and  took  over  the  bill.  The  evidence  proved  that  every  one 
concerned  knew  the  bill  would  be  dishonoured.  The  bill  was 
presented  and  dishonoured,  and  the  Deep  Sea  Fishery  Com- 
pany took  proceedings  against  the  Gardar  Company,  issued 
execution,  and  received  from  one  sheriff  1426Z.  and  from 
another  1740Z.,  leaving  a  balance  of  359Z.  still  due,  and  it  was 
to  the  extent  of  this  balance  that  they  now  claimed  to  prove  in 
the  winding-up  of  Fenwick,  Stobart  &  Co. 

Mr.  Higgins,  as  secretary  of  the  Deep  Sea  Fishery  Company, 
of  course  knew  that  the  bill  was  dishonoured,  but  he  stated  in 
his  affidavit  that  he  never  gave  notice  to  Fenwick,  Stobart 
&  Co.  of  the  dishonour  because  it  was  never  intended  to  make 
them  liable  upon  it.  The  Deep  Sea  Fishery  Company,  how- 
ever, contended  that,  as  he  was  secretary  of  both  companies,  it 
must  be  taken  that  Fenwick,  Stobart  &  Co.  had  had  notice  of 
it  through  him. 


Levettf  K.C.,  and  E.  Ford,  for  the  applicants.  The  result  of 
the  transaction  was  to  make  Fenwick,  Stobart  &  Co.  liable  on 
the  bill.  We  bought  the  bill,  and  became  holders  of  it  for 
value,  and  can  sue  them  both  as  drawers  and  indorsers.  We 
did  not  buy  the  debt  so  as  to  step  into  the  shoes  of  Fenwick, 
Stobart  &  Co.,  but  the  bill. 

Secondly,  Fenwick,  Stobart  &  Co.  had  through  their  secre- 
tary notice  that  the  bill  was  dishonoured.  When  a  person  who 
acts  in  two  capacities  and  is  secretary  of  two  companies  has 
in  his  hands  as  secretary  of  one  company  a  dishonoured  bill 
drawn  by  the  second  company,  he  cannot  say  that  as  secretary 
of  the  second  company  he  has  no  notice  of  the  dishonour. 
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Higgins  was  the  agent  of  Fenwick,  Stobart  &  Co.  for  the 
purpose  of  receiving  notice.  The  secretary  of  a  company  is  the 
proper  person  to  give  and  receive  notice.  A  man  who  holds 
two  offices  cannot  be  divided  into  two  persons,  and  cannot  be 
called  upon  to  write  a  letter  giving  formal  notice  to  himself. 

[Buckley  J.  It  was  not  necessary  that  Higgins  should 
write  a  formal  letter  to  himself.  The  true  test  to  be  applied  is 
whether  it  was  his  duty  as  secretary  of  the  Deep  Sea  Fishery 
Company  to  tell  himself  as  secretary  of  Fenwick,  Stobart  &  Co. 
that  the  bill  had  been  dishonoured.  It  could  not  be  his  duty 
to  do  so  if  Fenwick,  Stobart  &  Co.  were  not  to  be  liable  on 
the  bill.] 

But,  in  fact,  he  had  notice  as  secretary  of  Fenwick,  Stobart 
&  Co. 

Further,  notice  of  dishonour  may  be  waived  under  s.  50, 
sub-s.  2  (b),  of  the  Bills  of  Exchange  Act,  1882.  All  parties 
knew  that  the  bill  would  be  dishonoured,  so  no  notice  of  dis- 
honour would  be  necessary,  and  the  Court  will  assume  that  it 
was  waived. 

[Buckley  J.  That  applies  where  there  ought  to  be  notice, 
and  none  has  been  given.] 

English  Harrison,  K.C.,  and  D,  C.  Lech,  for  the  voluntary 
liquidator  of  Fenwick,  Stobart  &  Co.  The  real  nature  of  the 
transaction  was  an  agreement  that  the  Deep  Sea  Fishery 
Company  should  pay  this  sum  to  save  the  Gardar  Company 
from  Fenwick,  Stobart  &  Co.,  and  should  not  have  any  further 
rights  against  Fenwick,  Stobart  &  Co.  The  word  "  purchase  " 
in  the  resolution  was  only  used  in  contradistinction  to  dis- 
count." The  Deep  Sea  Fishery  Company  did  not  buy  the  bill 
in  the  ordinary  sense;  they  bought  the  debt  with  the  right 
to  stand  in  the  shoes  of  Fenwick,  Stobart  &  Co.  against  the 
G-ardar  Company  in  respect  of  it. 

Secondly,  their  knowledge  that  the  bill  was  going  to  be 
dishonoured  is  not  a  waiver  of  the  right  to  notice :  Caunt  v. 
Thompson.  (1)  "  Notice  of  dishonour  means  notification  of 
dishonour,  i.e.,  formal  notice.  The  fact  that  the  drawer  or 
indorser  of  a  bill  knows  that  it  has  been  dishonoured  does 
(1)  (1849)  7  C.  B.  400,  409. 


BUCKLEY 
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BUCKLEY  not  dispense  with  the  necessity  for  giving  him  notice  of 
dishonour":  Chalmers'  Bills  of  Exchange,  5th  ed.  p.  154. 

1902  •  .  . 

Notice  of  dishonour  must  be  given  to  the  drawer;  it  is 
F^sHERY^   unnecessary  to  add  that  he  will  be  held  liable,  but  formal 
CojiPANY's  notice  must  be  eiven,  and  that  is  exactly  what  Hi^gins  did 

(Limited)  o        ^  j 

Claim.      not  do. 

E.  Ford  J  in  reply. 


Buckley  J.  stated  the  facts,  and  continued : — The  first 
question  is :  What  was  the  real  transaction  between  the 
parties?  Was  it  a  transaction  under  which  the  Deep  Sea 
Fishery  Company  were  to  have  the  liability  of  Fenwick, 
Stobart  &  Co.  as  draw^ers  and  indorsers,  which,  of  course, 
prima  facie  they  would  have?  I  answer.  No.  The  trans- 
action was  one  under  which,  in  substance,  the  debt  was  to  be 
paid  to  Fen  wick,  Stobart  &  Co.,  and  the  bill,  which  was  a  bill 
for  only  seven  days,  was  to  put  the  Deep  Sea  Fishery  Com- 
pany in  a  position  to  sue  the  Gardar  Company  in  a  summary 
manner.  It  was  never  intended  that  they  should  have  recourse 
against  Fenwick,  Stobart  &  Co.  as  drawers.  [His  Lordship 
referred  to  the  correspondence,  and  proceeded  : — ] 

The  true  nature  of  the  transaction,  I  think,  was  that  the 
Deep  Sea  Fishery  Company  were  minded  to  put  themselves  in 
the  position  to  get  a  judgmei^t  against  the  Gardar  Company, 
excluding  Fenwick,  Stobart  &  Co.  from  getting  that  judgment, 
because  it  better  suited  them  that  they  should  hold  the  judg- 
ment than  that  Fenwick,  Stobart  &  Co.  should.  In  other 
words,  I  think  the  true  transaction  was  a  purchase  of  the  debt, 
and  not  a  purchase  of  the  debt  with  a  further  liability  on 
Fenwick,  Stobart  &  Co.  in  the  event  of  the  debtor  not  paying  it. 

But  there  is  another  point,  which  involves  considerations  of 
some  general  importance,  and  it  is  this :  Mr.  Higgins  was 
secretary  of  the  Deep  Sea  Fishery  Company,  the  holders  of  the 
bill,  and  he  was  also  secretary  of  Fenwick,  Stobart  &  Co.,  the 
drawers  and  indorsers  of  the  bill.  In  the  former  character  he 
knew  that  the  bill  was  dishonoured.  Was  that  fact  notice 
of  dishonour  to  himself  as  secretary  of  Fenwick,  Stobart  & 
Co.  ?    In  other  words,  is  it  true  as  a  general  proposition  that 
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company  from  the  mere  existence  of  the  common  relation- 
ship? In  my  opinion  it  is  not.  What  Mr.  Higgins  says  in  ^j^^^p^Y^ 
paragraph  8  of  his  affidavit  is  this  :  "  Fen  wick,  Stobart  &  Company's 
Co.,  Limited,  never  received  notice  of  dishonour  of  the  bill  Claim. 
from  any  one.  I  never  gave  any  notice  of  the  dishonour  of  the 
bill  to  them,  as  I  was  fully  aware  that  it  had  never  been  the 
intention  of  any  one  connected  with  the  transaction  that  they 
should  be  liable,  and  that  the  bill  was,  as  above  stated,  merely 
drawn  by  them  at  the  request  of  and  for  the  purposes  of  the 
Deep  Sea  Company."  So  that  here  the  secretary  of  the  Deep 
Sea  Fishery  Company  knew  the  fact  under  circumstances 
such  as  that  it  was  not  his  duty  to  communicate  it  to  himself 
as  secretary  of  Fenwick,  Stobart  &  Co.  I  think  that  the  true 
test  is  this :  Where  a  man  holds  a  double  character,  it  is  not 
necessary  that  he  should  write  a  letter  from  himself  in  one 
character  to  himself  to  inform  himself  in  another  character. 
What  the  Court  has  to  see  is  whether  the  information  he  gets, 
as  secretary  of  the  one  company,  comes  to  him  under  such 
circumstances  as  that  it  is  his  duty  to  communicate  it  to  the 
other  company.  Suppose,  for  instance,  as  secretary  of  the 
first  company  he  learns  something  which  it  would  be  a  breach 
of  his  duty  to  that  company  to  communicate  to  the  other 
company.  I  should  say  certainly  that  is  not  notice  to  the 
other  company.  It  depends  upon  the  circumstances  relating 
to  the  particular  case.  Here  he  knew  of  the  dishonour  of 
the  bill  by  the  Gardar  Company  under  circumstances  under 
which  it  was  not  his  duty  to  communicate  it  to  Fenwick, 
Stobart  &  Co.  Therefore,  I  think,  there  was  no  notice  of 
dishonour  to  Fenwick,  Stobart  &  Co.  The  result  is  that, 
upon  that  ground  also,  the  drawers,  if  ever  they  were  liable, 
would  be  discharged. 


Solicitors :  Stokes  d  Stokes  ;  Lowless  d  Co, 
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J^YCEJ.  HOUNSELL  v.  DUNNING. 

1902 

-V-  [1900    H.  3155.] 

Jan.  15,  IG, 

17.  Statute  of  Limitations — Real  Pro]perty — Action  to  recover  Land — Person  under 
Disahility — Claim  hy  Hushand  in  Right  of  Wife — Real  Property  Limita- 
tion Acts  (3(fe4  Will.  4,  c.  27,  ss.  16,  17,34;  37  &  38  Vict.  c.  57,  ss.  3,  5)— 
Will — Construction — Gift  of"  all  the  Share  of  my  late  Husband's  Estate'' 
— Real  Estate,  whether  passed. 

B.  died  intestate  in  December,  1869,  possessed  of  copyholds  held  of  the 
manor  of  Taunton  Dene,  which  by  the  custom  of  that  manor  devolved 
upon  his  widow.  He  left  surviving  him,  besides  his  widow,  his  son  P.  and 
two  daughters,  of  whom  one  was  the  plaintiff  Mrs.  H.  The  widow  died 
on  January  7,  1870,  having  by  her  will  devised  to  her  two  daughters  "  the 
share  of  her  late  husband's  estate  "  that  she  took  or  was  entitled  to  on  his 
decease,  to  be  divided  between  them  share  and  share  alike.  She  also  gave 
them  pecuniary  legacies,  and  declared  that  she  made  this  provision  for 
them  in  lieu  of  the  freehold  and  copyhold  lands  which  descended  to  her 
son  on  the  intestacy  of  her  husband ;  and  she  appointed  H.,  the  husband 
of  Mrs.  H.,  to  be  her  executor.  On  her  death  it  was  erroneously  assumed 
that  the  Taunton  Dene  copyholds  had,  upon  B.'s  death,  devolved  upon  P. 
as  his  customary  heir,  and  from  that  time  the  rents  were  collected  by  H., 
and  applied  to  the  maintenance  of  P.  until  he  attained  twenty-one,  in  1878, 
when  H.  accounted  to  him  and  handed  over  the  title-deeds.  P.  continued 
in  possession  till  his  death  in  1890,  having  devised  all  his  real  estate  to 
the  defendants.  The  facts  as  to  the  devolution  of  the  copyholds  on  B.'s 
death  having  been  discovered,  on  September  25,  1900,  an  action  was 
brought  by  Mrs.  H.  and  her  husband  in  her  right  for  a  declaration  that 
they  were  entitled  to  a  moiety  of  the  copyholds  under  the  will  of  B.'s 
widow : — 

Held,  assuming  that  the  copyholds  passed  under  the  will,  that  inasmuch 
as  P.  had  been  in  possession  through  H.  from  the  death  of  the  widow,  the 
action  was  barred  by  s.  5  of  the  Keal  Property  Limitation  Act,  1874,  it 
not  having  been  brought  within  thirty  years  of  January  7,  1870,  when 
the  plaintiffs'  right  first  accrued ;  but, 

Semhle,  on  the  construction  of  the  will,  the  copyholds  did  not  pass 
thereunder. 

Heney  Hine  Ball,  who  died  intestate  on  December  26, 
1869,  was  at  the  date  of  his  death  possessed  of  certain  copy- 
hold hereditaments  held  of  the  manor  of  Taunton  Dene,  in  the 
county  of  Somerset,  for  an  estate  of|inheritance  in  customary 
fee  simple. 

Henry  Hine  Ball  left  him  surviving  his  widow,  Jemima  Ball, 
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and  three  children— namely,  the  plaintiff  Mary  Hounsell,  born   JOYCE  j. 
January  12,  1850  ;  Henrietta  Hine  Ball,  born  January  8,  1855  ;  1902 
and  Philip  Henry  Ball,  born  February  23,  1856.  Hounsell 

According  to  the  custom  of  the  manor,  the  said  copyholds  d^^j^'^Jj^^q 

devolved  upon  Jemima  Ball  as  the  customary  heiress-at-law  of   

H.  H.  Ball.  Jemima  Ball,  by  her  will  dated  January  6,  1870, 
gave  to  the  plaintiff  Mary  Hounsell  and  to  Henrietta  Hine 
Ball  "  all  and  singular  the  share  and  proportion  of  my  late 
husband's  estate  I  take  or  to  which  I  am  entitled  on  his  decease 
to  be  equally  divided  between  them  share  and  share  ahke.  And 
I  also  give  and  bequeath  to  my  two  said  daughters  the  sum  of 

500Z  to  be  divided  between  them  share  and  share  alike, 

and  I  make  this  provision  for  them  in  lieu  of  the  various 
freehold  and  copyhold  lands  of  my  late  husband  which  descend 
to  my  son  on  the  intestacy  of  my  late  husband."  And  the 
testatrix  appointed  James  Slee  Bult  and  the  plaintiff  George 
Collins  Hounsell  (the  husband  of  the  plaintiff  Mary  Hounsell) 
to  be  her  executors. 

Jemima  Ball  died  on  January  7,  1870.  There  was  no 
evidence  that  she  ever  took  possession  of  the  copyholds  in 
question.  No  rents  were  received  by  her,  and  none  were 
accounted  for  in  the  residuary  account  of  her  estate.  She  was 
in  London  at  the  death  of  her  husband,  and  died  there  without 
ever  having  returned  into  Somersetshire.  Probate  of  her  will 
was  granted  to  the  plaintiff  G.  C.  Hounsell. 

At  the  death  of  Henry  Hine  Ball  it  was  erroneously  con- 
sidered by  all  parties  interested  that  the  copyholds  in  question 
devolved,  together  with  certain  freeholds  of  which  he  also  died 
possessed,  upon  Philip  Henry  Ball  as  his  heir-at-law.  Acting 
upon  this  assumption,  George  Collins  Hounsell,  through  his 
solicitor  and  agent,  collected  the  rents  of  the  copyholds  from  the 
death  of  Jemima  Ball,  if  not  from  the  death  of  Henry  Hine 
Ball,  and  expended  them  in  the  maintenance  of  Philip  Henry 
Ball  until  he  attained  the  age  of  twenty-one  years  in  1877,  and 
in  1878  G.  C.  Hounsell  accounted  to  Philip  Henry  Ball  for  the 
rents  so  received,  and  handed  over  to  him  the  title-deeds  of  the 
property. 

PhiHp  Henry  Ball  was  never  admitted  tenant  of  the  manor 
Vol.  I.  1902.  2  ^  1 
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JOYCE  J.  in  respect  of  the  copyholds,  but  on  May  15,  1871,  a  deed  of 
1902       enfranchisement  was  executed  in  his  favour  by  the  lords  of 
HouNSELL   the  manor  in  consideration  of  138Z.  expressed  to  be  paid  by 
DuNNixG.  That  deed  recited  that  Philip  Henry  Ball  inherited  the 

said  property  "  under  the  custom  of  the  said  manor  as  heir-at- 
law  of  his  father  Henry  Hine  Ball  who  died  intestate,  and  of 
his  mother  Jemima  Ball,  also  deceased,  who  also  died  intestate, 
as  to  the  customary  or  copyhold  estates  she  inherited  from  her 
husband  Henry  Hine  Ball."  This  enfranchisement  was  pro- 
cured by  G.  C.  Hounsell,  and  the  said  sum  of  138L  was  in  fact 
paid  by  him  out  of  the  rents  of  the  copyholds  or  other  property 
belonging  to  Philip  Henry  Ball. 

Philip  Henry  Ball  remained  in  possession  of  the  property 
until  his  death  on  November  27,  1890.  By  his  will,  dated 
February  6,  1890,  he  appointed  the  defendants  to  be  his 
executors  and  trustees,  and  gave  all  his  real  estate  to  them 
upon  trust  for  sale,  and  to  hold  the  proceeds  of  sale  upon  trust 
for  his  nephew  and  niece,  the  son  and  daughter  of  the  plaintiffs. 

The  real  facts  as  to  the  devolution  of  the  copyholds  upon  the 
death  of  Henry  Hine  Ball  having  been  discovered,  this  action 
was  brought  on  September  25,  1900,  by  the  plaintiffs,  Mary 
Hounsell  and  her  husband  George  Collins  Hounsell  in  her 
right,  claiming — 

(1.)  A  declaration  that  on  the  construction  of  the  will  an 
undivided  moiety  of  the  copyholds  in  question  was  devised  to 
the  plaintiff  Mary  Hounsell ; 

(2.)  A  declaration  that  Mary  Hounsell,  or  alternatively  the 
plaintiffs,  or  alternatively  the  plaintiff  G.  C.  Hounsell  in  right 
of  his  wife,  was  or  were  entitled  to  the  undivided  moiety  of  the 
said  copyholds  for  a  customary  estate  in  fee  simple ;  or 

(3.)  A  declaration  that  the  plaintiff  Mary  Hounsell  was 
entitled  to  an  estate  in  remainder  in  the  said  copyholds 
expectant  on  the  death  of  her  husband. 

The  defendants,  among  other  defences,  pleaded  that  the 
plaintiffs'  claim  was  barred  by  the  Statutes  of  Limitation. 

Younger y  E.G.,  and  Beddall,  for  the  plaintiffs.  1.  This  pro- 
perty passed  to  Mrs.  Hounsell  under  the  gift  in  the  will  of 
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Mrs.  Jemima  Ball  of    all  and  singular  the  share  and  proportion   JOYCE  J. 
of  my  late  husband's  estate  I  take  or  to  which  I  am  entitled  on  1902 
his  decease,"  and  there  is  nothing  in  the  later  provision  to  hounsell 
shew  that  the  copyhold  land  there  referred  to  was  the  copyhold  dinning 
land  now  in  question.   

The  words  of  the  gift  are  amply  sufficient  to  pass  this 
property,  and  they  are  not  cut  down  by  the  subsequent  pro- 
vision in  the  will.  Whatever  the  testatrix  thought,  it  cannot 
affect  the  construction  of  the  will :  0' Toole  v.  Browne  (1) ; 
Sanderson  v.  Dohson.  (2) 

It  is  true  that  a  contrary  view  was  taken  of  the  same  will  in 
Smiderson  v.  Dohson  (3) ;  but,  as  appears  from  the  report  of 
Dohson  V.  Bowness  (4),  the  two  conflicting  decisions  were 
observed  upon  by  Lord  Campbell  in  0' Toole  v.  Browne  (1), 
where  he  approved  of  the  later  decision.  It  also  appears  from 
the  same  report  that  a  third  case  upon  the  same  will  was 
directed  by  Lord  Langdale  to  the  judges  of  the  Court  of 
Queen's  Bench,  but  before  any  opinion  was  certified  the  case 
was  compromised. 

[Joyce  J.  referred  to  In  re  Bagot.  (5)] 

That  case  is  in  favour  of  the  plaintiffs  on  this  point. 

2.  No  question  of  election  arises,  because  an  erroneous  belief 
on  the  part  of  the  testatrix  that  certain  property  had  passed  in 
a  particular  way,  even  though  she  expressly  declared  that  she 
made  her  will  on  the  faith  of  it,  will  not  raise  an  election.  In 
Box  V.  Barrett  (6)  there  was  a  clear  mistake. 

3.  The  sole  remaining  question  is  whether  the  plaintiffs  are 
barred  by  the  Statute  of  Limitations.  Mr.  Hounsell  was  in 
receipt  of  the  rents  and  profits  of  this  copyhold  land  from  the 
death  of  Mrs.  Ball  in  1870  until  1877,  when  Philip  Bail  took 
possession,  and  since  that  date  Philip  Ball  has  continued  in 
possession.  It  is  immaterial  what  Hounsell  did  with  the  rents 
until  Philip  Ball  came  of  age. 

The  question  as  to  the  effect  of  the  statute  turns  upon  what 
is  the  right  of  the  husband  in  copyhold  lands  devised  to  his 

(1)  (1854)  3  E.  &  B.  572.  (4)  (1868)  L.  K.  5  Eq.  404,  406. 

(2)  (1849)  7  0.  B.  81.  (5)  [1893]  3  Ch.  348. 

(3)  (1847)  1  Ex.  141.  (6)  (1866)  L.  R.  3  Eq.  244. 

2  N  2  1 


516 


CHANCEEY  DIVISION. 


[1902] 


JOYCE  J.  wife  not  for  her  separate  use  before  the  commencement  of  the 
1902  Married  Women's  Property  Act.  In  such  a  case  the  husband 
HouNSELL  becomes  the  tenant  of  her  copyhold  lands  during  the  coverture, 
Dunning.  performs  the  services  to  the  lord,  but,  being  seised  in  right 

  only  of  his  wife  without  any  secession  from  the  tenancy,  his 

admission  is  not  requisite :  Scriven  on  Copyholds,  5th  ed. 
p.  204;  7th  ed.  p.  134.  We  say  that  Hounsell  was  in  posses- 
sion from  1870  to  1877  in  right  of  his  wife.  Therefore  the 
right  of  action  first  accrued  in  1877,  and  the  statute  has  run  for 
twenty- three  years  prior  to  action  brought.  Mr.  Hounsell  is 
no  doubt  barred  ;  but  Mrs.  Hounsell  has  been  under  disability 
during  the  whole  period,  and  she  is  protected.  By  3  &  4 
Will.  4,  c.  27,  any  person  under  the  disabihties  there  mentioned, 
which  include  coverture,  is  allowed  ten  years  next  after  the 
time  at  which  the  disability  ceased  (s.  16)  ;  provided  that  no 
action  should  be  brought  beyond  forty  years  after  the  right  of 
action  first  accrued  (s.  17). 

By  the  Keal  Property  Limitation  Act,  1874,  these  periods  are 
reduced  to  six  years  and  thirty  years  respectively  (see  ss.  3 
and  5) .  That  Act,  however,  did  not  come  into  operation  until 
1879,  and  we  submit  that  this  case  is  governed  by  the  earlier 
Act ;  but  whichever  Act  applies  we  are  within  the  prescribed 
time.  But,  assume  that  the  possession  of  Mr.  Hounsell  was 
not  in  right  of  his  wife,  then  the  right  of  action  first  accrued 
on  the  death  of  Mrs.  Ball  in  1870,  and  we  submit  that  this 
case  is  governed  by  the  earlier  Act,  and  we  are  within  the  time 
prescribed  by  that  Act. 

Adams,  for  the  defendants.  Upon  the  question  of  construc- 
tion I  submit  that  these  copyholds  did  not  pass  under  the 
gift  contained  in  the  will  of  Jemima  Ball. 

Prima  facie,  no  doubt,  the  word  "  estate  "  will  carry  realty ; 
but  though  it  may  be  contended  to  have  that  effect,  it  does 
not  necessarily  follow  that  it  must.  The  presumption  in 
favour  of  its  being  so  construed  is  greater  in  the  case  of  a 
residuary  gift  than  in  that  of  a  specific  devise.  A  specific 
devisee  must  make  out  that  the  property  was  intended  to 
pass :  Doe  v.  Hurrell  (1)  ;  Coard  v.  Holderness.  (2)    In  In  re 

(1)  (1821)  5  B.  &  Al.  18  ;  24  R.  R.  265.  (2)  (1855)  20  Beav.  147. 
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Bagot  (1)  the  gift  was  residuary.    If  it  had  been  specific  the  JOYCKJ. 
decisions  would  have  been  different.  (2)    O'Toole  v.  Broione  (3)  luo-i 
and  Sajiderson  v.  Dohson  (4)  were  both  cases  of  residuary  gifte.  houxsell 
There  is  no  difficulty  where  the  gift  is  residuary.   The  difficulty 
only  occurs  in  the  case  of  a  specific  gift.    There  is  no  case 
which  goes  to  that  except  In  re  Bagot.  (1)    [He  also  referred 
to  Green  v.  Pertwee,  (5)] 

Upon  the  question  of  the  Statute  of  Limitations,  I  say  that 
the  claim  of  the  plaintiffs  is  barred  in  three  ways,  either  of 
which  is  sufficient  to  entitle  the  defendants  to  have  the  action 
dismissed.  (1.)  The  statute  began  to  run  against  Jemima 
Ball  from  the  day  of  her  husband's  death,  it  never  having 
been  shewn  that  she  entered  into  possession.  The  plaintiffs 
claim  under  her,  and,  if  the  statute  once  began  to  run,  no 
subsequent  disability  affects  it:  Doe  v.  Jones  (6)  ;  Murray/  v. 
Watkins  (7)  :  see  also  Shelf ord's  Eeal  Property  Statutes, 
9th  ed.  p.  141.  The  burden  of  proof  that  Jemima  Ball  took 
possession  is  on  the  plaintiffs,  as  they  must  shew  that  their 
right  first  accrued  within  twelve  years.  That  was  admitted 
in  argument  by  Serjeant  Coleridge  in  Doe  v.  Nepean.  (8)  They 
have  not  shewn  that  she  ever  did  take  possession.  Again, 
the  plaintiffs  themselves  never  acquired  possession.  The  wife 
never  had  any  right  to  do  so,  for  the  right  was  in  the  husband 
during  coverture  :  Williams  on  Keal  Property  (1885),  449 ; 
Scriven  on  Copyholds,  6th  ed.  (1882),  124;  Watkins  on 
Copyholds  (1821),  425. 

The  husband,  who  had  the  right  to  receive  the  rents,  never 
took  possession  on  his  own  account.  He  received  the  rents  as 
agent  for  and  on  behalf  of  Philip  Ball.  He  was  in  possession 
as  bailiff  for  an  infant,  and  as  such  was  bound  to  account : 
Morgan  v.  Morgan  (9) ;  Thomas  v.  Thomas  (10) ;  Wall  v.  Btan- 
wick  (11) ;  In  re  Hobbs.  (12)  At  any  rate,  the  husband  was 
the  agent  of  Philip,  and  the  possession  of  the  agent  is  the 

(1)  [1893]  3  Ch.  348.  (7)  (1890)  62  L.  T.  796. 

(2)  Ibid.  357.  .  (8)  (1833)  5  B.  &  Ad.  86;  39  R.  R. 

(3)  3  E.  &  B.  572.  "  411 ;  46  R.  R.  789. 

(4)  1  Ex.  141.  (9)  (1737)  1  Atk.  489. 

(5)  (1846)  5  Hare,  249.  (10)  (1855)  2  K.  &  J.  79. 

(6)  (1791)  4  T.  R.  300;  2  R.  R.  (11)  (1887)  34  Ch.  D.  763. 
390.  (12)  (1887)  36  Ch.  D.  553. 
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JOYCE  J.  possession  of  the  principal.  That  applies  for  the  purposes  of 
1902  the  Statute  of  Limitations  even  though  the  agent  be  the 
HouNSELL  real  owner :  Williams  v.  Pott  (1)  ;  Shelford's  Keal  Property 
Dunning.  Statutes,  9th  ed.  p.  118.  But  then  it  may  be  said  that  the  wife 
could  not  have  disputed  her  husband's  possession,  in  whatever 
capacity  he  acted,  and,  therefore,  his  acting  as  agent  does  not 
affect  her  right,  she  being  a  third  party.  Williams  v.  Pott  (1), 
however,  expressly  shews  that  third  parties  are  barred  in  such 
a  case.  It  was  the  infant  tenant  in  tail  who  was  held  barred, 
and  not  the  agent.  The  result  is  that  Jemima  Ball  never  got 
possession,  and  the  plaintiffs  never  did.  Their  right,  therefore, 
was  barred  by  s.  1  of  the  Eeal  Property  Limitation  Act,  1874, 
twelve  years  from  the  death  of  H.  H.  Ball,  and  finally  extin- 
guished by  s.  34  of  the  Act  3  &  4  Will.  4,  c.  27.  Secondly,  if 
Jemima  Ball  got  possession  the  plaintiffs  never  did.  That 
being  so,  their  right  accrued  on  January  7, 1870,  and  after  the 
lapse  of  thirty  years  from  that  time  they  were  absolutely  barred  : 
37  &  38  Vict.  c.  57,  s.  5.  Thirdly,  if  the  husband  did  get 
possession,  still  his  action  is  barred,  because  he  went  out  of 
possession  admittedly  not  later  than  1878,  i.e.,  more  than 
twelve  years  before  action  brought.  He  therefore  is  barred 
by  s.  1  of  the  Act  of  1874,  and  the  wife  cannot  sue  alone 
because  she  is  under  coverture  :  DanielFs  Chancery  Practice, 
7th  ed.  p.  139.  The  result  is  that  during  the  remainder  of  the 
coverture  neither  the  husband  nor  the  wife  can  sue ;  and  if  the 
husband  survive  eighteen  years  longer  the  wife  will  never  be 
able  to  sue  :  Eeal  Property  Limitation  Act,  1874  (37  &  38 
Vict.  c.  57),  s.  5.  The  question  is,  whose  action  this  is,  the 
husband's  or  the  wife's.  I  say  it  is  his.  Pie  was  the  only 
person  who  could  make  an  entry  or  distress.  The  action 
spoken  of  in  s.  1  of  37  &  38  Vict.  c.  57  is  an  action  by  the 
person  entitled  to  the  immediate  possession,  i.e.,  in  this  case 
the  husband. 

Further,  I  submit  that  there  is  no  trust  arising  out  of  the 
enfranchisement :  Collar d  v.  Hare.  (2)  On  all  these  grounds 
I  submit  that  this  action  fails.  [He  also  referred  to  Doe  v. 
Bramston  (3) ;  Jumpsen  v.  Pitchers.  (4)] 

(1)  (1871)  L.  E.  12  Eq.  149.         (3)  (1835)  3  Ad.  &  E.  63 ;  42  R.  E.  325. 

(2)  (1831)  2  Euss.  &  My.  675.       (4)  (1843)  13  Sim.  327. 
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Younger,  K.C.,  in  reply.    Upon  construction  these  copy-  JDYCE  .t. 
holds  pass  under  the  gift  unless  it  can  be  shewn  from  other  1902 
provisions  in  the  will  that  they  do  not.    In  Doe  v.  Hurrell  (1)  iiounsell 
and  Coard  v.  Holderness  (2)  there  was  much  to  shew  that  the  di^'jJi^.^j 
testator  used  the  word  "  estate  "  as  applying  to  personalty  only. 

Upon  the  statute,  it  is  immaterial  to  consider  whether  time 
commenced  to  run  from  the  death  of  H.  H.  Ball  or  from  that 
of  Jemima  Ball.  At  the  death  of  Jemima,  Hounsell  entered 
into  possession  in  right  of  his  wife,  and  while  that  possession 
lasted  no  statute  could  run  against  the  wife.  The  fact  that 
Hounsell  accounted  to  PhiHp  for  the  rents  did  not  affect  Mrs. 
Hounsell.  She  could  not  control  the  application  of  the  rents. 
She  was  only  interested  in  her  husband's  being  in  possession. 
In  Williams  Y,  Pott  (3)  the  agent  was  himself  the  owner,  and, 
of  course,  could  create  an  estate  against  himself.  A  third 
person  cannot  be  affected.  It  cannot  be  said  that  the  acknow- 
ledgment by  Hounsell  of  the  title  of  another  can  have  a  greater 
effect  than  a  complete  assignment  by  him.  If  he  had  done 
that,  Jumpsen  v.  Pitchers  (4)  shews  that  the  interest  of  the  wife 
would  not  have  been  affected.  It  is  said  that  the  wife  has  no 
remedy  during  her  husband's  life  ;  but  see  Glover  v.  Weedon.  (5) 

Joyce  J.  (after  stating  the  facts).  In  my  opinion,  after 
some  consideration,  it  is  not  material  at  all  whether,  upon  the 
death  of  Jemima  Ball,  Philip  Ball  was  of  age  and  Hounsell 
received  and  accounted  to  him  for  the  rents,  or  whether  (as 
was  the  fact)  Philip  was  an  infant,  and  Mr.  Hounsell  collected 
the  rents  on  his  behalf  and  accounted  for  them  as,  what  used 
to  be  called,  the  bailiff  of  an  infant.  He  did,  in  fact,  account 
to  Philip  for  all  the  rents,  he  admitted  him  to  be  entitled, 
and  procured  the  enfranchisement  in  his  favour,  and  no  one 
supposed  that  anybody  else  was  entitled.  The  result  of  this, 
to  my  mind,  is  that  Philip  was  in  possession  or  receipt  of 
the  rents  of  this  property  at  least  from  the  death  of  Jemima 
Ball,  if  not  from  the  death  of  Henry  Hine  Ball.    This  would 


(1)  5  B.  &  Al.  18  ;  24  R.  R.  265.  (3)  L.  R.  12  Eq.  119. 

(2)  20  Beav.  147.  (4)  13  Sim.  327. 

(5)  (1857)  3  Jur.  (N.S.)  903. 
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JOYCE  J.   clearly  have  been  so  if  Mr.  Hounsell  were  the  real  owner ; 
1902       and  I  think  it  is  equally  so  although  Mr.  Hounsell  was 

HouxsELL   onlj  entitled  to  the  rents  in  right  of  his  wife,  there  being  no. 

Dunning    ^^^^^  or  collusion  in  the  case.    If  I  am  right  in  this,  both  the 

  plaintiffs  are,  as  I  hold  them  to  be,  barred  from  any  claim 

against  this  property  by  ss.  3,  5  of  the  Eeal  Property  Limita- 
tion Act,  1874,  more  than  thirty  years  having  elapsed  between 
the  date  of  the  death  of  Jemima  on  January  7,  1870,  and  the 
commenceinent  of  this  action  on  September  25,  1900. 

Now,  it  has  been  said  that  this  might  have  been  so  if  Mr, 
Hounsell  had  not  been  the  husband  of  Mrs.  Hounsell,  the  real 
owner,  or,  rather,  one  of  the  real  owners,  and  it  is  contended 
that  Philip  was  in  under  Mr.  Hounsell,  so  to  speak,  and  that 
Philip  cannot  be  in  a  better  position  than  he  would  have  been 
in  if  Mr.  Hounsell  had  assigned  or  conveyed  his  life  estate 
or  his  interest  in  these  copyholds  to  Philip.  To  my  mind, 
if  that  were  so,  this  action  equally  fails,  because  these  plain- 
tiffs have  no  right  which  I  can  recognise  or  deal  with  until  the 
termination  of  the  coverture.  It  then  might  be  a  question  of 
a  different  party  altogether — the  heir ;  but,  as  I  say,  I  am  of 
opinion,  and  I  hold,  that  both  the  plaintiffs  are  altogether 
barred  from  any  claim  against  this  property. 

Even  if  they  were  not  barred  by  the  statute,  in  order  to 
succeed  they  must  shew  that  they  have  a  good  title  under  a 
very  pecuHar  devise  or  gift  in  the  will  of  Jemima  Ball.  As 
I  said,  Mr.  and  Mrs.  Hounsell  are  claiming  in  the  right  of 
the  wife  as  a  devisee  under  that  will.  [His  Lordship  referred 
to  the  terms  of  the  will,  and  continued  : — ]  Now  on  the 
facts,  as  to  which  there  is  really  no  dispute,  I  am  satisfied 
that  Mrs.  Jemima  Ball  had  not  the  slightest  idea  that  she 
had  any  interest  in  the  real  estate  in  question,  and  that 
she  never  contemplated  for  one  moment  or  thought  that  in 
making  this  gift  she  was  passing  any  interest  whatever  in 
this  copyhold  estate.  In  my  opinion  this  gift  is  ambiguous, 
and  it  may  or  may  not  be  construed  to  pass  the  interest  of  th© 
testatrix  in  the  real  estate  in  question.  When  we  look  at  the 
context,  we  find  that  she  gives  as  a  reason  for  the  mode  in 
which  she  disposes  of  this  share  and  proportion  of  her  late 
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husband's  estate  to  her  daughters  as  she  does,  the  fact  that  joYCE  j. 
the  copyhold  estates  of  her  husband  devolved  upon  the  eldest  1902 
son  Philip.  So  that  to  my  mind  there  are  upon  the  face  of  hotnsell 
this  will  reasons  inducing  the  Court  to  infer,  not  only  that  the 
testatrix  did  not  intend  that  this  real  estate,  if  it  was  hers, 
should  pass  by  this  gift,  but  there  is  almost  enough  to  shew 
that  she  intended  it  not  to  pass.  At  any  rate,  I  am  inclined  to 
say  that  there  is  sufficient  to  induce  the  Court  to  hold  that  the 
testatrix,  if  she  had  known  that  there  was  a  possibility  of  this 
property  passing  by  the  gift  in  question,  would  have  made  a 
different  disposition  of  the  property.  Therefore,  although  it  is 
not  necessary  for  me  to  decide  the  question,  I  am  inclined  to 
think  that  this  lady's  interest  in  this  property  did  not  pass  by 
this  gift,  but  devolved  upon  her  customary  heir,  namely,  this 
same  Philip  Henry  Ball,  and  I  think  that  the  view  which  was 
in  fact  taken  of  the  law  by  the  solicitor  of  the  lord  at  the  time 
of  the  enfranchisement  was  right  when  he  said  that  P.  H. 
Ball  was  entitled  to  the  property  he  had  inherited  as  heir-at-law 
of  his  father  and  of  his  mother  Jemima  Ball. 

In  any  view  of  the  case,  if  I  am  right,  this  action  fails  and 
must  be  dismissed  with  costs. 

Solicitors  for  plaintiffs  :  Pakeman  d  Bead. 
Solicitors  for  defendants  :  Surr,  Grihhle  d  Oliver,  for  Easton 
d  Channer,  Taunton. 

G.  A.  S. 
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lEELAND  V.  HAKT. 
[1901    I.  2064.] 

Company — Shares — Transfer — Registrat ion —  Transfer  in  blank — Eq uitable 
Mortgage  of  Shares — Notice — Priority. 

On  March  4,  1901, 1,  executed  to  the  defendant  H.  as  security  for  a  loan 
a  transfer  in  blank  of  certain  shares  in  a  company,  which  were  registered 
in  his  name,  but  which  he  held  as  trustee  for  his  wife,  the  plaintiff.  H. 
had  no  notice  of  the  plaintiff's  title  to  the  shares.  On  November  23, 1901, 
H.,  having  filled  up  the  blank  transfer  in  his  own  name,  left  it,  together 
with  the  certificate,  at  the  company's  offices  for  registration.  On  Novem- 
ber 26  the  managing  director  of  the  company  had  an  interview  with  I. 
with  reference  to  the  transfer,  the  amount  of  the  consideration,  as  filled 
in,  not  appearing  to  be  the  full  value  of  the  shares,  and  I.  informed  him 
that  H.  was  not  entitled  to  have  the  shares  registered  in  his  name,  and 
requested  the  company  to  delay  registration.  On  November  27  the  direc- 
tors held  a  meeting  at  which  the  managicg  director  stated  what  had 
occurred  between  I.  and  himself.  The  transfer  was  not  formally  before 
the  meeting,  no  resolution  was  passed  with  reference  to  it,  and  it  was  not 
registered.  On  the  same  day  the  plaintiff  brought  an  action  against  H. 
and  I.  and  the  company,  claiming  the  shares,  and  obtained  an  interim 
injunction  restraining  the  transfer.  The  company  were  not  served  with 
the  writ  until  after  the  meeting  of  the  27th,  and  they  had  had  no  previous 
notice  of  the  plaintiff's  title. 

Upon  the  trial  of  the  action  : — 

Held,  on  the  authority  of  Societe  Qenerale  de  Paris  v.  Walker,  (1885) 
11  App.  Gas.  20,  and  MooreY.  North  Western  Bank,  [1891]  2  Ch.  599,  that 
on  November  27  H.  had  not  a  present  absolute  unconditional  right  to 
registration,  and,  consequently,  that  he  had  not  acquired  a  legal  title  to 
the  shares,  and  the  plaintiff's  prior  equitable  title  must  prevail. 

Trial  of  Action. 

The  plaintiff,  Mrs.  Lucy  Ireland,  claimed  (1.)  a  declaration 
that  180  fully  paid  shares  of  5Z.  each  in  the  defendant  com- 
pany, Samuel  Kidd  &  Co.,  which  stood  registered  in  the  name 
of  her  husband,  the  defendant  Henry  Cubitt  Ireland,  were  held 
by  him  in  trust  for  her;  (2.)  an  injunction  to  restrain  the 
defendant  G.  J.  Hart  from  procuring  or  attempting  to  procure 
the  registration  of  a  certain  transfer  of  the  shares  to  him,  and 
from  dealing  with  the  certificate  of  the  shares,  or  parting  with 
the  same  except  to  the  plaintiff,  and  to  restrain  the  defendant 
company  from  registering  any  transfer  of  the  shares  except  to 


JOYCE  J. 
1902 

Jmi.  13,  14. 
15,  16,  20. 
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the  plaintiff;  and  (3.)  to  have  the  said  transfer  deHvered  up  to  JOYCk  j. 
be  cancelled,  and  to  have  the  certificate  of  the  shares  delivered  1902 

to  the  plaintiff.  Ireland 

The  plaintiff  v^as,  at  the  time  of  her  marriage  to  the  defend-  haiw. 

ant  H.  C.  Ireland  in  1892,  entitled  in  her  own  right  to  the   

shares  in  question.  In  February,  1901,  she  transferred  them 
to  her  husband,  v^ho  was  a  solicitor,  for  the  purpose  of  enabling 
him  to  attend  and  vote  at  meetings  of  the  company  in  her 
behalf,  and  he  was  duly  registered  by  the  company  as  the 
holder  of  the  shares. 

Early  in  1901  the  defendant  Ireland,  being  in  financial  diffi- 
culties, obtained  a  loan  of  500^.  from  the  defendant  Hart,  who 
was  an  accountant  and  had  frequently  audited  his  accounts  and 
kept  his  books,  and,  as  part  security  for  the  money  so  borrowed 
he,  without  the  knowledge  or  consent  of  the  plaintiff,  on 
March  4,  1901,  executed  a  blank  transfer  of  the  shares,  and 
handed  the  same  to  the  defendant  Hart  together  with  the 
certificate  thereof. 

The  transfer  was  in  the  form  of  a  deed  under  seal.  There 
was  a  conflict  of  evidence  as  to  whether  the  defendant  Hart 
knew,  when  he  took  the  transfer,  that  the  shares  really  belonged 
to  the  plaintiff.  The  defendant  Ireland  alleged,  on  the  one 
hand,  that  he  had  told  Hart  that  the  shares  were  his  wife's, 
and  that  it  was  agreed  between  them  that  the  transfer  should 
not  be  used,  but  merely  held  until  the  loan  was  repaid. 

The  defendant  Hart,  on  the  other  hand,  alleged  that  he 
knew  of  no  trust  of  the  shares,  and  had  given  good  considera- 
tion for  the  transfer.  He  denied  that  there  was  any  under- 
standing between  himself  and  the  defendant  Ireland  that 
nothing  was  to  be  done  with  the  shares  without  a  mutual 
arrangement,  but  stated  that  it  was  agreed  that  they  should 
not  be  disposed  of  without  giving  the  defendant  Ireland  an 
opportunity  of  redeeming  them. 

Previously  to  November  23,  1901,  the  defendant  Hart,  not 
being  satisfied  with  his  security,  filled  up  the  blanks  in  the 
transfer  by  inserting  his  own  name  as  the  transferee,  and  • 
putting  in  the  sum  of  lOOZ.  as  the  consideration  for  the  transfer. 
He  also  executed  the  transfer,  and  on  November  23,  1901,  sent 
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JOYCE  J.  it,  together  with  the  certificate  for  the  shares,  to  the  office  of 

1902      the  defendant  company  for  registration. 
Ireland       On  November  26  Mr.  Wright,  the  managing  director  of  the 
Hart      defendant  company,  called  upon  the  defendant  Ireland  with 

  reference  to  the  transfer,  pointing  out  that  the  amount  of 

the  consideration  as  therein  expressed  was  much  below  the 
real  value  of  the  shares.  At  that  interview  the  defendant 
Ireland  told  Mr.  Wright  that  the  defendant  Hart  had  no  right 
to  have  the  shares  registered  in  his  name,  and  asked  that 
registration  might  be  postponed  for  a  few  days.  On  the  same 
day  he  embodied  the  request  in  a  letter  which  he  addressed  to 
Mr.  Wright  at  the  company's  office.  The  next  meeting  of  the 
directors  of  the  defendant  company  was  held  on  November  27, 
when  Mr.  Wright  told  the  directors  what  had  taken  place 
between  him  and  the  defendant  Hart.  The  transfer  was  not 
formally  brought  before  the  board,  and  no  resolution  with 
reference  to  it  was  passed.  On  the  same  day  the  writ  in  this 
action  was  issued,  and  an  interim  order  was  made  upon  the 
ex  parte  application  of  the  plaintiff  restraining  the  defendant 
Hart  from  procuring  or  attempting  to  procure  the  registration 
of  the  transfer ;  restraining  the  defendants  Hart  and  Ireland 
from  transferring  the  shares  or  deaHng  with  the  certificate  of 
the  same  ;  and  restraining  the  defendant  company  from  regis- 
tering any  transfer  of  the  shares  except  to  the  plaintiff.  The 
action  was  subsequently  ordered  to  be  set  down  for  trial 
without  pleadings,  and  now  came  on  for  hearing. 

Art.  30  of  the  company's  articles  of  association  provided  as 
follows  :  The  instrument  of  transfer  of  any  share  shall  be 
signed  both  by  the  transferor  and  the  transferee,  and  the  trans- 
feror shall  be  deemed  to  remain  the  holder  of  such  share  until 
the  name  of  the  transferee  is  entered  in  the  register  in  respect 
thereof." 

Art.  31  provided  that  **  The  instrument  of  transfer  of  any 
share  shall  be  in  writing  in  the  usual  common  form,  or  in 
the  following  form,  or  as  near  thereto  as  circumstances  will 
admit."  Then  followed  a  form  of  transfer  which  was  sub- 
stantially the  same  as  that  given  in  Table  A  to  the  1st  schedule 
of  the  Companies  Act,  1862. 
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Art.  33  was  as  follows  :  Every  instrument  of  transfer  shall 
be  left  at  the  office  for  registration,  accompanied  by  the  certifi- 
cate of  the  shares  to  be  transferred,  and  such  other  evidence  as 
the  company  may  require  to  prove  the  title  of  the  transferor  or 
his  right  to  transfer  the  shares." 

Hughes,  K.G.,  and  C.  T,  Mitchell,  for  the  plaintiff.  The 
defendant  Hart  had  notice  of  the  trust  in  this  case.  At  all 
events  he  was  put  upon  inquiry,  as  he  must  have  known  that 
these  shares  were  not  property  with  which  the  defendant 
Ireland  was  in  a  position  to  deal. 

Again,  the  transfer,  if  it  be  regarded  as  a  deed,  was  rendered 
void  by  the  subsequent  alteration  or  filling  in.  It  did  not  pass 
the  legal  title  to  the  shares,  and  the  equitable  title  of  Hart 
must  be  postponed  to  the  prior  equitable  title  of  the  plaintiff : 
Powell  V.  London  and  Provincial  Bank.  (1) 

Eegistration  was  necessary  in  order  to  complete  the  legal 
title  to  the  shares.  Here  there  has  been  no  registration,  and 
by  art.  30  of  the  company's  articles  the  defendant  Ireland  is 
still  the  holder. 

Nor  had  the  defendant  Hart  as  between  himself  and  the 
company  an  "  absolute  unconditional  right "  to  be  registered  as 
the  shareholder :  Societe  Generale  de  Paris  v.  Walker  (2) ; 
Boots  V.  Williamson  (3) 

Moreover,  we  say  that  the  defendant  Hart  took  the  transfer 
with  notice  of  the  trust  in  favour  of  the  plaintiff,  and  in  such 
a  case,  whether  the  notice  be  actual  or  constructive,  he  cannot 
claim  the  shares  as  against  her :  Earl  of  Sheffield  v.  London 
Joint  Stock  Bank  (4) ;  see  also  Lewin  on  Trusts,  10th  ed.  1045. 

Sydney  C,  N.  Goodman,  for  the  defendant  Hart.  Hart  took 
the  share  transfer  and  certificates  from  Ireland  as  security  for 
his  loan  bona  fide,  and  without  notice  of  the  plaintiff's  title. 

The  transfer  under  seal  was  valid,  although  the  articles  pro- 
vide that  transfers  shall  be  in  writing  in  the  usual  common 
form ;  and  Hart  had  authority  to  fill  in  the  blanks  :  Ex  parte 
Sargent  (5) ;  Buckley  on  the  Companies  Acts,  7th  ed.  p.  488. 

(1)  [1893]  1  Ch.  611 ;  [1893]  2  Ch.        (3)  (1888)  38  Ch.  D.  485. 
555.  (4)  (1888)  13  App.  Cas.  383. 

(2)  11  App.  Cas.  20.  (5)  (1874)  L.  R.  17  Eq.  273. 


JOYCK  J. 
1902 
Ireland 

V. 

Hart. 
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JOYCE  J.      After  so  filling  up  the  transfer  and  delivering  it  with  the 
1902      certificates  to  the  company  for  registration,  Hart  had  a  good 
Ireland    legal  title  to  the  shares,  which  must  prevail  over  the  plaintiff's 
Hart      V^^^^  equitable  title. 

  Upon  the  articles  the  directors  had  no  power  to  refuse 

registration  in  the  circumstances.  In  the  cases  cited  on  behalf 
of  the  plaintiff  important  requisites  were  omitted.  If  a  trans- 
feree shews  a  clear  right  to  have  his  name  put  on  the  register, 
the  Court  will  ministerially  exercise  the  power  of  putting  him 
on :  Ex  parte  Sargent,  (1)  In  Societe  Generate  de  Paris  v. 
Walker  (2)  the  transfer  was  not  accompanied  by  the  certificates, 
and  the  decision  turned  upon  that;  but  in  that  case  Lord 
Selborne  would  have  decided  the  other  way  if  all  necessary 
conditions  had  been  fulfilled  to  give  the  transferee  as  between 
himself  and  the  company  a  present  absolute  unconditional 
right  to  have  the  transfer  registered.  In  a  later  part  of  his 
judgment  he  repeats  the  phrase  with  the  omission  of  the  word 
"  present."  But,  taking  the  phrase  most:against  me,  I  say  that 
Hart  has  acquired  a  present  absolute  unconditional  right  to 
registration.  The  company  would  have  been  under  no  liability 
to  the  plaintiff  if  upon  the  production  of  the  certificates  they 
had  registered  the  transfer. 

[Joyce  J.  Suppose  the  company  had  notice  that  the  transfer 
was  a  fraud  ?] 

That  question  is  not  material  to  the  present  case ;  but  I 
submit  that  even  in  that  case  the  company  could  not  have  refused 
registration.  In  point  of  fact,  the  company  based  their  refusal 
upon  the  amount  of  the  consideration;  but  that  is  certainly 
not  a  ground  for  withholding  registration.  Moore  v.  North 
Western  Bank  (3)  is  distinguishable  from  the  present  case, 
because  by  the  articles  in  that  case  the  right  of  transfer  was 
only  to  persons  approved  by  the  directors ;  but  the  test  given  in 
that  case  is.  Had  the  transferee,  before  the  company  had  notice 
of  a  better  title,  complied  with  all  the  necessary  formalities, 
so  that  nothing  more  remained  to  be  done  but  the  purely 
ministerial  act  of  putting  the  transfer  on  the  register?  In 


(1)  L.  K.  17  Eq.  273.  (2)  11  App.  Cas.  20. 

(3)  [1891]  2  Ch.  599. 
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Nanney  v.  Morgan  (1)  it  was  laid  down  by  Cotton  L.J.  (2)  J'jvckj. 
that  the  mere  neglect  of  the  company  to  register  would  not  1902 

affect  the  right  of  the  transferee  to  be  treated  as  the  legal  owner.  Ireland 
[Joyce  J.    That  was  under  the  Companies  Clauses  Act,  h\kt 


There  is  no  material  difference  for  this  purpose  between  that 
Act  and  the  Companies  Act,  1862.  In  Boots  v.  Williamson  (3) 
the  necessary  formalities  had  not  been  complied  with  so  as  to 
give  the  transferee  an  unconditional  right  to  registration.  The 
plaintiff,  even  if  she  has  a  prior  equitable  title,  is  precluded 
from  setting  it  up  by  her  negligence  in  allowing  her  husband's 
name  to  remain  on  the  register  for  a  year  after  the  object  of 
the  transfer  to  him  was  fulfilled  :  Shropshire  Union  Bailways 
and  Canal  Co.  v.  Beg.  (4)  The  title  of  the  defendant  Hart, 
though  posterior  in  point  of  time,  should  prevail. 

Mitchell y  in  reply.  The  priority  of  assignees  of  shares  in  a 
company  governed  by  the  Companies  Acts  must  be  determined, 
caeteris  paribus,  by  the  priority  of  assignment :  Lindley  on 
Companies,  bk.  3,  ch.  4,  s.  1.  The  entry  on  the  register  is 
essential  to  constitute  membership  of  the  company  :  NicoVs 
Case  (5) ;  Companies  Act,  1862,  s.  23.  If  an  application  had 
been  made  by  Hart  on  November  27  to  rectify  the  register 
under  s.  35  of  the  Act  of  1862  it  would  not  have  been  successful. 
There  has  been  no  default  and  no  delay  on  the  part  of  the 
company :  Shepherd's  Case.  (6)  [He  also  referred  to  Suffell  v. 
Bank  of  England.  (7)] 

The  defendant  Ireland  did  not  defend  the  action,  and  the 
defendant  company  were  not  represented  by  counsel,  but 
submitted  to  be  bound  by  the  order  of  the  Court. 


Jan.  20.  Joyce  J.  (after  stating  the  facts).  The  transfer 
in  question  appears  to  have  been  executed  by  Ireland  under 
seal.  I  take  it  that  upon  the  authority  of  Ex  parte  Sarge7it  (8) 
the  transfer  is  good,  although  the  articles  of  association  do  not 


1845.] 


Cur.  adv.  vult. 


(1)  (1887)  37  Ch.  D.  346. 

(2)  Ibid.  354. 

(3)  38  Ch.  D.  485. 

(4)  (1875)  L.  E.  7  H.  L.  496. 


(5)  (1885)  29  Ch.  D.  421. 

(6)  (1866)  L.K.2  Eq.  564;  2  Ch.  16. 

(7)  (1882)  9  Q.  B.  D.  555. 

(8)  L.  E.17Eq.  273. 
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JOYCE  J.  require  a  transfer  to  be  by  deed,  and  I  consider  that  the  defend- 
1902      ant  Hart  had  authority  to  fill  up  the  blanks  and  to  complete 
Ireland    the  transfer. 

g^RT.  •  There  appears  to  have  been  some  conversation  between  the 
parties  as  to  not  registering  the  transfer,  or  at  all  events  not 
disposing  of  the  shares  without  Mr.  Ireland  being  informed  and 
given  an  opportunity  to  redeem,  or  something  of  that  kind. 
On  November  18,  1901,  Mr.  Hart,  having  reason  to  doubt  the 
goodness  of  his  security,  or  the  position  of  Ireland,  in  order  to 
protect  himself,  filled  up  the  transfer,  and  on  November  23  he 
sent  it  for  registration  to  the  company's  of&ce,  and  a  formal 
receipt  was  given  for  it.  In  my  opinion,  Mr.  Hart  had  authority 
to  fill  up  the  transfer  and  to  do  what  he  did. 

Now,  the  next  ordinary  meeting  of  the  directors  of  the  com- 
pany was  held  on  Wednesday,  November  27.  On  Tuesday, 
the  26th,  Mr.  Wright,  the  managing  director,  called  on  Mr. 
Ireland  in  consequence  of  an  objection  taken  by  the  company 
that  the  consideration  of  100/.,  as  filled  in  by  the  defendant, 
was  insufficient,  when,  as  I  understand,  Mr.  Ireland  told 
Mr.  Wright  that  the  defendant  Hart  had  no  right  to  transfer 
the  shares,  and  he  asked  that  the  registration  of  the  transfer 
might  be  postponed  for  a  time.  Mr.  Wright  appears  to  have 
agreed  to  that ;  and  on  the  same  day  Mr.  Ireland  addressed  a 
letter  to  Mr.  Wright  at  the  company's  offices  requesting  that 
the  registration  of  the  transfer  might  be  delayed  for  a  few  days. 
At  the  meeting  on  the  27th  Mr.  Wright  told  the  directors  what 
had  taken  place.  No  resolution  at  all  was  come  to  ;  but,  as  I 
understand,  the  directors  raised  no  objection  to  what  had  been 
done.  In  point  of  fact,  the  transfer  was  not  formally  sub- 
mitted to  the  board.  On  the  same  day  the  action  was 
commenced,  and  an  interim  injunction  was  granted,  of  which 
the  company  had  formal  notice  the  next  morning. 

Now,  in  my  opinion,  the  directors  were  not  bound  to  register 
that  transfer  at  the  meeting  on  the  27th.  It  is  well  settled 
that,  although  directors  may  have  no  power  to  refuse  to  register 
a  transfer,  they  are  entitled  to  have  a  reasonable  time  after  the 
transfer  is  made  in  order  to  make  inquiries  for  the  purpose  of 
finding  out  i£  the  transfer  is  in  order  ;  but,  after  being  satisfied 
on  this  point,  they  are  bound  at  the  next  meeting  to  register 
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the  transfer.    But  I  consider  that,  after  what  had  taken  place   JOYCE  J. 
in  this  case,  the  directors  were  not  bound  to  pass  the  transfer  1902 
at  the  meeting  on  the  27th.    At  all  events,  they  did  not  then  Ireland 
pass  the  transfer.    In  my  opinion,  if  an  application  had  been 

made  under  s.  35  of  the  Companies  Act,  1862,  on  November  27   

to  rectify  the  register,  it  could  not  have  succeeded. 

It  is  established  by  Societe  Generale  de  Paris  v.  Walker  (1), 
Boots  V.  Williamson  (2),  and  Moore  v.  North  Western  Bank  (3) 
that,  where  the  articles  are  in  the  form  in  which  they  are  in  the 
present  case,  a  legal  title  is  not  acquired  as  against  an  equitable 
owner  before  registration,  or  at  all  events  until  the  date  when 
the  person  seeking  to  register  has  a  present  absolute  and  uncon- 
ditional right  to  have  the  transfer  registered.  I  am  not  called 
upon  to  define  the  meaning  of  a  "  present  absolute  and  uncon- 
ditional right,"  but,  as  it  appears  to  me,  I  am  not  sure  that 
anything  short  of  registration  would  do  except  under  very 
special  circumstances.  At  all  events,  I  am  of  opinion  that  in 
this  case,  prior  to  the  date  of  the  injunction,  the  defendant 
Hart  had  not  a  "present  absolute  and  unconditional  right" 
to  the  registration  of  the  transfer  of  these  shares,  and  that 
the  prior  equitable  right  of  the  plaintiff,  Mrs.  Ireland,  must 
prevail. 

[His  Lordship  then  held,  upon  the  evidence,  that  the  defend- 
ant Hart  had  no  notice  of  the  plaintiff's  title,  and  said  that, 
although  the  plaintiff's  prior  equitable  title  must  prevail,  yet 
under  the  circumstances  he  should  make  no  order  as  to  costs. 
There  would  be  a  declaration  that  the  equitable  title  of  the 
plaintiff  prevailed  over  the  claim  of  the  defendant  Hart,  and 
that  the  transfer  to  him  executed  by  the  defendant  Ireland  was 
inoperative.  There  would  also  be  an  order  upon  the  defendant 
Hart  to  deliver  up  the  certificate  of  the  shares  to  the  plaintiff, 
and  the  plaintiff  would  have  liberty  to  apply  for  delivery  up  of 
the  transfer  to  be  cancelled,  and  generally.] 

Solicitors  :  S,  J.  B.  Stammers;  S,  A.  Jones, 

(1)  11  App.  Cas.  20.         (2)  38  Ch.  D.  485.         (3)  [1891]  2  Ch.  599. 

G.  A.  S. 


Vol.  I.  1902. 
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GEEENWELL  v.  POETEE. 

EADl  J. 

1902  [1901    G.  2482.] 

Jan^l.         Company — Shares — Agreement  to  Vote  in  a  particular  Way — Executors — 

Directors. 

Executors  holding  shares  in  a  company  agreed  to  sell  part  of  them  to 
G.,  who  stipulated  that  as  part  of  the  transaction  he  should  nominate  X. 
and  W.  as  directors,  and  that  the  executors  should,  when  either  X.  or  W. 
should  retire  hy  rotation,  vote  for  and  not  against  his  re-election.  The 
agreement  extended  to  shares  whether  held  hy  the  executors  in  that 
capacity  or  in  their  own  personal  capacity.  W.  was  about  to  retire  by 
rotation,  and  some  of  the  executors  threatened  to  oppose  his  re-election  : — 

Held,  that  the  agreement  was  valid  as  regarded  shares  held  by  the 
executors  either  as  such  or  as  directors,  and  that  on  W.  undertaking  to 
retire,  if  required  by  the  Court,  at  the  ordinary  meeting  next  after  the 
trial,  an  injunction  must  be  granted  until  the  trial  restraining  such  of  the 
executors  as  threatened  to  do  so  from  voting  against  the  re-election  of  W. 
on  his  retirement  by  rotation. 

Jane  Poeter,  John  Herbert  Porter,  Gerald  Stanley  Porter, 
and  William  Allan  Miller,  as  executors  and  trustees  of  the  will 
of  James  Porter,  deceased,  held  a  large  number  of  preference 
and  ordinary  shares  in  a  company  called  Eobinson's  Brewery, 
Limited.  The  shares  formed  part  of  the  residuary  estate  of 
the  testator  which  the  trustees  held  upon  trust  for  sale,  with 
power  to  postpone  the  sale. 

In  1898  the  trustees  were  in  want  of  money  for  the  purposes 
of  the  estate,  and  they  agreed  to  sell  5500  preference  and  1000 
ordinary  shares  in  the  company  to  Walpole  Greenwell.  As 
part  of  the  consideration  for  the  sale  he  stipulated  for  the 
agreement  below  mentioned. 

The  agreement  was  dated  July  26,  1898,  and  was  made 
between  the  four  executors  and  trustees,  thereinafter  called 
''the  executors"  of  the  one  part  and  Greenwell  of  the  other 
part,  and  after  recitals  that  the  executors  were  the  executors 
and  trustees  of  James  Porter's  will,  and  as  such  the  owners  of 
or  otherwise  well  entitled  to  certain  large  numbers  of  ordinary 
'  and  preference  shares  in  Eobinson's  Brewery,  Limited,  and 
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that  Greenwell  was  "  also  largely  interested  in  that  company,"  swinfex 
it  contained  the  following  clauses  : — 

"  (1.)  The  executors  shall  take  all  steps  and  do  all  things 
within  their  power  which  may  be  required  for  obtaining  the 
election,  as  directors  of  Eobinson's  Brewery,  Limited,  of  Porter. 
Aynsley  Greenwell  and  Thomas  Trevor  White,  and  shall  at  all 
times  hereinafter  vote  for  and  not  against  the  re-election  as 
directors  of  the  said  Aynsley  Greenwell  and  Thomas  Trevor 
White  upon  their  retirement  by  rotation,  so  long  as  they  shall 
be  willing  to  remain  directors  of  the  company,  unless  in  case 
of  either  of  them,  the  said  Aynsley  Greenwell  and  Thomas 
Trevor  White,  the  other  four  directors  shall  concur  in  his  not 
being  re-elected.  The  executors  shall  not  at  any  time,  except 
with  such  concurrence  as  aforesaid,  vote  for  the  removal  of 
either  of  the  said  Aynsley  Greenwell  and  Thomas  Trevor 
White,  and  shall  not,  except  with  such  concurrence  as  afore- 
said, take  any  steps  or  do  any  acts  to  induce  or  compel  them  or 
either  of  them  to  relinquish  their  or  his  office  of  director,  but 
shall  at  all  times  to  the  best  of  their  ability,  by  their  votes  and 
otherwise,  support  them  and  each  of  them  in  their  office. 
Each  of  them,  the  parties  hereto  of  the  first  part,  agrees  that 
the  provisions  of  this  clause  shall  apply  to  him  or  her  and  to 
any  shares  now  or  at  any  time  hereafter  held  by  him  or  her  in 
his  or  her  own  personal  capacity,  and  not  only  as  such  executor 
and  trustee  as  aforesaid. 

"  (2.)  The  executors  shall  sell  to  the  said  Thomas  Trevor 
White,  for  his  qualification  as  director,  one  hundred  ordinary 
shares  of  the  company  at  the  price  of  101.  per  share,  and  shall 
sell  to  the  said  Walpole  Greenwell  (who  shall  purchase  the 
same  and  shall  qualify  the  said  Aynsley  Greenwell  as  a  director) 
one  thousand  ordinary  shares  also  at  the  price  of  101.  per  share." 

Aynsley  Greenwell  and  Trevor  White  were  appointed  direc- 
tors, and  the  other  directors  were  J.  H.  Porter,  G.  S.  Porter, 
and  W.  A.  Miller. 

At  the  ordinary  meeting  of  the  company  on  December  20, 
1901,  it  became  the  turn  of  Trevor  White  to  retire  from  the 
directorate  by  rotation.  His  re-election  was,  however,  moved 
and  seconded,  and  on  a  show  of  hands  there  was  a  majority  in 
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the  first  on  the  register  of  shareholders,  she  was  entitled  to 
exercise  the  power  of  voting.    They  were  also  entitled  in 
Porter,    respect  of  shares  which  they  held  in  their  own  separate  names 
beneficially. 

A  poll  was  demanded  by  the  number  of  shareholders  required 
by  the  articles,  the  demand  being  signed  by  G-.  S.  Porter,  J.  H. 
Porter,  Jane  Porter,  and  another  shareholder. 

It  was  not  disputed  that  the  three  members  of  the  Porter 
family  intended  on  the  poll  to  oppose  the  re-election  of  Trevor 
White  as  a  director. 

Aynsley  Greenwell  was  absent  abroad  with  the  leave  of  the 
directors. 

On  December  24,  1901,  Walpole  Greenwell  commenced  an 
action  against  Jane  Porter,  J.  H.  Porter,  G.  S.  Porter,  and 
W.  A.  Miller,  for  (1.)  "  an  injunction  to  restrain  the  defendants 
and  each  of  them,  their  proxies  and  agents,  from  voting  at  the 
poll  to  be  taken  on  January  28,  1902,  or  on  any  other  date  on 
which  the  same  may  be  fixed  pursuant  to  the  demand  for  a 
poll  made  at  the  ordinary  general  meeting  of  Eobinson's 
Brewery,  Limited,  held  on  December  20,  1901,  against  the 
resolution  for  the  re-election  of  Thomas  Trevor  White  as  a 
director  of  Eobinson's  Brewery,  Limited,  or  from  otherwise 
voting  contrary  to  the  provisions  of  an  agreement  dated  July  26, 
1898,  and  made  between  the  defendants  of  the  one  part  and 
the  plaintiff  of  the  other  part;  (2,)  in  the  alternative,  and  in 
any  event,  damages." 

The  four  defendants  were  sued  in  their  capacity  as  executors 
of  James  Porter,  deceased,  and  the  first  three  defendants  were 
also  sued  in  their  individual  capacity. 

On  January  6,  1902,  the  plaintiff  served  notice  of  motion  for 
an  interlocutory  injunction  in  the  terms  of  the  indorsement  of 
his  writ  of  summons,  and  the  motion  was  heard  on  January  21. 


Warming  ton,  K.C.,  Veriion  Smithy  K.C.,  and  Whinney,  for 
the  plaintiff.  It  is  admitted  that  the  proposed  action  on 
behalf  of  the  first  three  defendants  is  contrary  to  the  terms  of 
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the  agreement,  and  they  say  (1.)  that  in  the  interests  of  the  ^jJ^^dy^j^' 
company  they  are  justified  in  departing  from  those  terms, 
and  (2.)  that  the  agreement  is  invalid  and  cannot  be  enforced. 
The  other  defendant  supports  the  plaintiff  in  this  action,  and 
says  he  will  vote  in  favour  of  the  re-election. 

A  share  is  property  in  respect  of  which  the  holder  may 
exercise  all  his  rights  as  he  pleases.  He  need  not  consult  the 
interest  of  the  company,  but  may  consult  his  own  interest 
•only:  North-West  Transportation  Co.  v.  Beatty  (1) ;  Fender  v. 
Lushington.  (2)  The  right  of  voting  is  one  of  the  incidents  of 
the  ownership  of  shares,  and  the  shareholder  may  deal  with 
that  right  as  he  pleases.  The  ordinary  way  is  to  transfer  the 
shares  and  obtain  a  declaration  of  trust  from  the  transferee, 
but  there  is  no  legal  objection  to  shareholders  agreeing  to  vote 
in  a  particular  way.  It  is  true  that,  as  regards  most  of  their 
shares,  the  defendants  hold  them  as  executors,  but  the  agree- 
ment was  part  of  an  arrangement  which  was  the  best  that 
could  be  made  in  the  interest  of  the  testator's  estate. 

EvBy  K.G.y  and  Jessel,  for  the  first  three  defendants.  The 
arrangement  entered  into  was  ultra  vires  the  executors  and  a 
breach  of  trust  on  their  part.  They  had  no  power  to  tie  their 
hands  as  to  the  management  of  the  testator's  estate.  Even  if 
the  arrangement  resulted  in  the  defendants  obtaining  a  larger 
price  for  the  shares  sold,  that  result  was  brought  about  by 
unlawful  means.  Their  duty  was  to  realize  the  estate  to  the 
best  advantage,  and  in  the  meantime  to  manage  the  estate 
including  the  shares  in  the  company.  The  effect  of  the  agree- 
ment is  to  delegate  the  power  of  managing  part  of  the  estate. 
It  is  like  the  case  of  a  trustee  for  sale  selling  a  part  of  the 
estate,  possibly  for  a  larger  sum  than  could  otherwise  be 
obtained,  but  with  an  agreement  not  to  exercise  his  discretion 
as  to  the  unsold  portion  of  the  estate.  As  the  defendants  are 
executors,  a  transfer  of  the  shares  with  a  declaration  of  trust  by 
the  transferee  would  have  been  illegal. 

[They  cited  in  support  of  this  part  of  the  argument.  Oceanic 
Steam  Navigation  Co.  v.  Sutherherry.  (3)] 

(1)  (1887)  12  App.  Gas.  589.  (2)  (1877)  6  Ch.  D.  70. 

(3)  (1880)  16  Ch.  D.  236. 
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SWINFEN      Some  of  the  defendants  are  directors  of  the  company,  and, 
therefore,  apart  from  being  executors,  stand  in  a  fiduciary 
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position  to  the  company,  and  hold  qualification  shares  in  their 
own  right.  In  respect  of  their  privileges  as  regards  those 
Porter,  shares  they  are  bound  to  consider  only  the  interest  of  the 
company,  and  cannot  fetter  their  voting  rights  in  favour  of 
some  other  person. 

If  the  interlocutory  injunction  is  granted,  Trevor  "White  will, 
under  the  articles,  remain  a  director  for  three  years,  although 
before  that  time  has  expired  it  may  be  decided  at  the  trial  that 
the  plaintiff's  contention  is  wrong. 

[They  also  referred  to  Lindley  on  Companies,  5th  ed.  p.  364.] 
Ashton  Cross f  for  the  defendant  Miller.    Miller  has  always 
abided  by  the  agreement,  which  was  entered  into  for  the 
benefit  of  the  estate,  and  he  has  no  intention  of  voting  otherwise 
than  as  he  has  contracted  to  vote. 

[SwiNFBN  Eady  J.  asked  whether  Trevor  "White  would  give 
an  undertaking  to  retire  from  the  directorate,  and  he,  by  the 
plaintiff's  counsel,  consented  to  give  an  undertaking  that,  if 
the  Court  at  the  trial  should  so  direct,  he  would  resign  his  seat 
on  the  board  at  the  annual  meeting  next  following  the  date  of 
the  trial,  and  then  offer  himself  for  re-election.] 


SwiNFEN  Eady  J.  (after  referring  to  the  notice  of  motion). 
The  plaintiff  does  not  claim  to  compel  the  defendants  to  vote 
pursuant  to  the  agreement,  but  he  asks  for  an  injunction 
restraining  them  from  voting  contrary  to  the  provisions  of  the 
agreement.  [His  Lordship  read  the  material  parts  of  the 
agreement,  and  continued  : — ] 

The  plaintiff  has  brought  this  action  to  enforce  the  agreement 
so  far  as  regards  the  provision  as  to  voting.  The  agreement  was 
entered  into  as  part  of  a  transaction  under  which  the  defendant 
executors  sold  to  the  plaintiff  for  a  large  price  a  considerable 
block  of  shares,  and  it  appears  from  the  evidence  that  it  was 
at  the  time  considered  by  all  parties,  and  certainly  by  the 
executors,  that  it  was  to  the  interest  of  their  testator's  estate 
that  the  block  of  shares  should  be  sold,  that  the  terms  were 
advantageous,  and  that  at  that  time  it  was  to  the  interest  of 
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the  estate  that  the  money  should  be  obtained  by  a  sale  of  swinfen 
shares  in  the  way  the  transaction  was  carried  into  effect.  The 
plaintiff  stipulated  as  part  of  the  transaction  that  he  should 
have  the  benefit  of  the  agreement.  (;ri;enwell 

Three  of  the  defendant  executors  seek  now  to  escape  from  I'ojiTER. 
performing  the  agreement.  They  say,  in  the  first  place,  that 
the  agreement  was  ultra  vires — that  as  executors  they  had  no 
power  to,  what  they  term,  delegate  their  discretion  as  executors. 
At  the  present  moment  I  am  not  satisfied  that  that  point  has 
any  validity  whatever.  It  will  be  observed  that  the  sale  of  the 
shares  retained  by  the  executors  is  not  tied  up.  It  is  only  in 
consideration  of  the  plaintiff  purchasing  a  certain  block  of 
shares  that  the  executors  agree  with  him  that  so  long  as  they 
hold  certain  shares  they  will  vote  in  a  particular  way,  and  will 
not  vote  in  a  particular  other  way.  The  reahzation  of  the 
estate  vested  in  them  as  executors  is  not  agreed  to  be  post- 
poned with  regard  to  these  shares,  and  the  executors  do  not  bind 
themselves  not  to  part  with  the  whole  of  the  shares  next  day. 
On  the  facts  as  they  are  at  present  before  me,  I  am  of  opinion 
that  the  arrangement  embodied  in  the  agreement  was  for  the 
benefit  of  the  executors  and  their  estate,  and  that  it  was  not 
beyond  the  powers  of  the  executors  to  enter  into  it. 

The  next  point  made  was  that,  so  far  as  regards  shares  held 
by  any  of  the  defendants  in  their  individual  capacity,  because 
they  were  directors  they  could  not  enter  into  an  agreement 
with  regard  to  their  voting  in  respect  of  these  shares ;  and  that, 
although  an  ordinary  shareholder  might  do  so,  still,  if  the 
shareholder  happened  to  be  a  director,  that  fact  precluded  him 
from  entering  into  such  an  agreement.  No  authority  was  pro- 
duced for  such  a  proposition,  and  I  do  not  consider  it  well 
founded. 

Then  it  was  said— and  upon  this  I  was  pressed  by  Mr.  Eve 
— that  the  effect  of  granting  an  injunction  to  restrain  the 
defendants  from  voting  against  the  reappointment  would  be 
that  Mr.  Trevor  White  would  be  in  the  position  of  a  director 
of  the  company  for  three  years,  even  although  it  should  turn 
out  that  the  plaintiff  should  fail  at  the  trial.   It  was  to  prevent 
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swiNFEN  that,  which  apparently  might  create  or  give  rise  to  some 
injustice,  that  I  endeavoured  to  see  v^hether  any  undertaking 
could  be  given  to  meet  the  point.  That  point  is  now  covered 
by  the  undertaking  which  Mr.  Vernon  Smith  was  instructed 
PoRTEE.  to  give  on  behalf;  of  Mr.  Trevor  "White,  who  is  not  a  party  to 
the  action,  but  is  in  court.  Therefore  the  undertaking  will 
be  entered  in  the  registrar's  book,  and  Mr.  Trevor  White  will 
sign  the  book. 

That  undertaking  being  given,  I  grant  an  injunction  until 
the  trial  of  the  action  restraining  the  first  three  defendants  from 
voting  against  the  resolution  for  the  re-election  of  Mr.  Trevor 
White  as  a  director. 


Solicitors  for  plaintiff :  MarJchj/y  Stewart  dc  Go. 
Solicitors  for  defendant  Miller :  Gibson  d  Weldon,  for  F»  W, 
Bichardson,  Bur ton-on-T rent. 

Solicitors  for  other  defendants  :  M'Diarmid  d  Hill, 

F.  E. 
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[1901    H.  2413.] 


Jan.  14,  15, 
25. 


Will — Construction  —Heirlooms — Dignity — Period  of  Absolute  Vesting — 

Perpetuity, 

A  testatrix  bequeathed  jewels  and  miniatures  to  her  son,  Viscount  Hill 
(who  survived  her),  until  he  should  die,  and  after  his  death  to  the  persons 
who  should  in  turn  succeed  to  the  title ;  her  "  intention  being  that  the 
said  diamonds,  miniatures,  and  ring  shall  descend  as  heirlooms  as  far  as 
the  rules  of  law  and  equity  will  permit "  : — 

Eeldj  that,  on  the  death  of  Viscount  Hill,  the  son  of  the  testatrix,  his 
successor  to  the  viscounty  became  absolutely  entitled  to  the  jewels  and 
miniatures. 

This  was  an  originating  summons  in  the  matter  of  the 
trusts  of  the  will  of  Ann,  Dowager  Viscountess  Hill,  dated 
May  28,  1891,  and  of  the  Settled  Land  Acts,  1882  to  1890,  for 
the  determination  of  the  question  whether  the  plaintiff. 
Viscount  Hill  (1),  was  entitled  absolutely,  or  for  life  only,  or 
otherwise  to  certain  diamonds,  consisting  of  a  tiara,  necklace, 
pendant,  and  earrings,  and  to  other  chattels  bequeathed  by 
the  will  to  descend  as  heirlooms  with  the  title  and  dignity  of 
Viscount  Hill. 

The  late  Ann,  Dowager  Viscountess  Hill,  by  her  will,  dated 
May  28,  1891,  appointed  the  defendants  Fanny  Melita  Kyn- 
nersley  and  Lewis  John  Berger  executors  and  trustees,  and 
the  will  contained  the  following  bequest :  "I  bequeath  my 
diamonds,  consisting  of  a  tiara,  necklace,  pendant,  and  ear- 
rings, and  my  two  miniatures  of  Sir  Eowland  Hill  and  Miss 
Hill,  which  are  mounted  in  velvet  as  bracelets,  and  my  small 
ring  set  with  rubies,  which  was  given  by  the  Pretender  to  Sir 
Kichard  Hill,  to  my  son  the  Eight  Hon.  Eowland  Clegg  Viscount 
Hill,  until  he  shall  die,  and  after  his  death  to  each  and  every 

(1)  The  Viscounty  Hill  was  created  having  been  married  in  December, 

by  patent  dated  1842  in  favour  of  1842,  and    was   succeeded   by  his 

General  Lord  Hill,  with  remainder  to  nephew  Eowland,  the  husband  of  the 

the  issue  male  of  his  deceased  brother  testatrix. 
John.  The  first  Viscount  died  without 
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granted  to  or  assumed  by  any  person  for  the  time  being  entitled 
to  the  said  title  and  dignity  of  Viscount  Hill,  severally  and 
Hill  Successively  as  they  shall  in  turn  succeed  to  such  title  and 
Hill.      ^ig^i^Y     aforesaid,  my  intention  being  that  the  said  diamonds 

  and  miniatures  and  ring  shall  descend  as  heirlooms  as  far  as 

the  rules  of  law  and  equity  will  permit." 

The  testatrix  died  on  October  31,  1891,  and  her  will  has 
been  duly  proved.  Her  son  Eowland  Clegg,  third  Viscount 
Hill,  survived  his  mother,  and  entered  into  possession  of  the 
said  chattels.  He  died  on  March  80,  1895,  and  was  succeeded 
in  the  title  by  his  son,  the  plaintiff  Eowland  Eichard  Clegg, 
fourth  Viscount  Hill,  who  was  born  in  the  year  1863.  The 
plaintiff  was  married,  but  had  not  any  issue.  The  heir-pre- 
sumptive to  the  title  was  the  plaintiff's  brother,  the  defendant 
Francis  William  Clegg  Clegg  Hill,  who  was  born  in  the  year 
1866,  and  is  unmarried. 

The  plaintiff  shortly  after  the  death  of  his  father  took  pro- 
ceedings to  recover  a  portion  of  the  said  chattels  from  his  step- 
mother Isabella  Elizabeth,  Dowager  Viscountess  Hill,  who 
claimed  the  same  on  the  ground  of  their  having  been  subject 
in  the  hands  of  the  testatrix  to  an  alleged  precatory  trust. 
The  decision  of  the  Court  of  Appeal  established  that  the 
chattels  were  not  subject  to  any  precatory  trust,  and  the  result 
of  that  litigation  was  that  it  was  determined  that  the  testatrix 
had  power  to  dispose  of  them  by  her  will :  Hill  v.  Hill.  (1) 

Erri7igton,  for  the  plaintiff  Viscount  Hill.  I  admit  that  the 
testatrix  could,  if  she  had  used  fit  words,  have  tied  up  the 
chattels  in  question  so  as  to  make  them  go  with  the  dignity 
till  twenty-one  years  after  the  death  of  definite  persons  in 
existence  at  her  death;  but  she  did  not  do  so  here.  The 
expression  of  an  intention  that  the  chattels  should  go  as  heir- 
looms so  far  as  the  rules  of  law  and  equity  will  permit  is  not 
enough ;  she  has  simply  given  a  life  interest,  and  then  has 
tried  to  bequeath  an  estate  tail  in  chattels,  which  gives  an 
absolute  interest  to  the  first  intended  tenant  in  tail  after  the 
(1)  [1897]  1  Q.  B.  483. 
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tenancy  for  life:  ToUemache  v.  Earl  of  Coventry.  (1)     Lord  swinfen 
St.  Leonards  does  criticise  this  case,  but  he  was  constrained 
to  follow  it :  Ker  v.  Lord  Dungannon  (2) ;  and  the  principle  has  — Z 
always  been  recognised :  In  re  Viscount  Exmouth  (3) ;  In  re  ^^^^^ 
Johnston  (4) ;  Hill  v.  Hill  (5)  ;   Vaughan  v.  Burslem  (6)  ;  hill 
MacJcworth  v.  Hinxman.  (7)  i^Jll 

Brinton,  for  the  defendant.     The  testatrix  expressed  an   

intention  to  tie  up  the  devolution  of  the  chattels  in  question, 
so  far  as  the  rules  of  law  and  equity  permit,  so  as  to  make 
them  go  with  the  title.  It  is  lawful  to  tie  up  chattels  for  a  time 
to  go  either  with  an  estate  or,  otherwise,  as  for  instance  with  a 
dignity :  Shelley  v.  Shelley.  (8)  The  only  question  is  whether 
and  to  what  extent  the  testatrix  has  done  so.  Her  language 
is  sufficient  to  create  an  executory  trust :  Shelley  v.  Shelley.  (8) 
The  effect  of  the  words  she  has  used  is  to  tie  the  chattels  up,  if 
not  for  the  period  of  the  lives  of  a  class  of  her  male  descendants 
in  being  at  her  death  and  twenty-one  years  afterwards,  at  least 
for  the  period  of  twenty-one  years  after  her  own  death,  so  that 
the  chattels  would  become  the  absolute  property  of  the  person 
who  should  be  Viscount  Hill  at  the  expiration  of  that  period. 
This  I  submit,  notwithstanding  what  was  said  in  ToUemache 
V.  Earl  of  Coventry  (1),  which  has  been  disapproved  by  Lord 
Sugden  and  others  :  Sugden's  Law  of  Property,  pp.  336,  338  ; 
Montague  v.  Lord  Inchiquin  (9) ;  In  re  Johnston  (4) ;  Countess 
of  Harringto7i  v.  Earl  of  Harrington  (10)  ;  Theobald  on  Wills, 
5th  ed.  529. 

If  my  contention  fails,  the  words  of  the  will  shew  an 
intention  to  create  a  perpetuity,  and  the  whole  gift  fails.  The 
chattels  fall  into  the  residue  and  come  to  my  client  as  residuary 
legatee :  Countess  of  Harrington  v.  Earl  of  Harrington  (11),  per 
Lord  Cairns. 

Errington,  in  reply. 

(1)  (1834)   2  CI.  &  F.  611 ;  37        (6)  (1790)  3  Bro.  C.  C.  101. 

K.  K.  260.  (7)  (1836)  2  Keen,  658 ;  44  E.  K 

(2)  (1841)    1   D.   &  War.   509,  309. 

636.  (8)  (1868)  L.  K.  6  Eq.  540. 

(3)  (1883)  23  Ch.  D.  158.  (9)  (1875)  23  W.  R.  592. 

(4)  (1884)  26  Ch.  D.  538.  (10)  (1871)  L.  R.  5  H.  L.  87. 

(5)  [1897]  1  Q.  B.  483.  (11)  Ibid.  106. 
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swiNFEN      Jan.  25.    Swinfen  Eady  J.  (after  stating  the  facts  as 

EADY  J  o 

above).    The  nature  and  extent  of  the  interest  taken  by  the 

1902 

plaintiff,  under  the  will  of  his  grandmother,  the  testatrix,  did 
not  arise  in  those  proceedings,  and  has  now  to  be  determined. 
Hill      It  is  not  disputed  that  under  the  will  the  son  of  the  testatrix 
Hill.      — namely,  the  third  Viscount  Hill — was  entitled  to  possession 

  of  the  chattels  during  his  Hfe.    Upon  his  decease,  the  plaintiff 

contends  that  the  chattels  vested  absolutely  and  indefeasibly 
in  himself.  The  defendant  F.  W.  C.  Clegg  Hill  contends  that 
the  chattels  do  not  vest  absolutely  in  the  plaintiff,  but  that 
upon  his  death  within  twenty-one  years  after  the  death  of  the 
testatrix  they  will  pass  and  belong  to  the  next  Viscount  Hill, 
subject  in  turn  to  be  similarly  divested  in  favour  of  the  next 
succeeding  Viscount,  if  he  succeeds  to  the  title  within  the 
said  period  of  twenty-one  years ;  and  that  the  person  who  is 
Viscount  Hill  at  the  expiration  of  the  said  period  of  twenty- 
one  years  will  become  indefeasibly  entitled  to  the  said  chattels. 
The  defendant  founds  this  contention  on  the  clause  in  the  will 
of  the  testatrix  bequeathing  the  chattels  to  each  and  every  of 
the  persons  who  should  in  turn  succeed  to  the  title  and  dignity 
of  Viscount  Hill,  severally  and  successively  as  they  should  in 
turn  succeed  to  the  title,  her  intention  being  that  the  chattels 
should  descend  as  heirlooms  so  far  as  the  rules  of  law  and 
equity  will  permit. 

It  is  clear  that,  subject  to  the  rule  against  perpetuities, 
chattels  may  be  settled  to  follow  the  devolution  of  a  dignity : 
In  re  Johnston  (1) ;  Hill  v.  Hill.  (2)  I  have,  however,  to 
consider  whether,  in  the  present  case,  the  articles  have  been 
effectually  settled  in  the  manner  contended  for  by  the  defend- 
ant F.  W.  C.  Clegg  Hill,  and  whether  the  words  which 
I  have  read  are  sufficient  to  create  an  executory  trust 
and  cut  down  the  interest  taken  by  the  plaintiff  to  a 
defeasible  interest,  in  the  event  of  his  dying  within^  the  period 
of  twenty-one  years  from  the  death  of  the  testatrix.  That 
the  mere  addition  of  the  words,  "  so  far  as  the  rules  of  law 
and  equity  will  permit "  will  not  make  the  trust  executory, 
or  a.  mount  to  a  direction  to  settle,  appears  from  Lord  Scars- 
(1)  26  Ch.  D.  538,  548.  (2)  [1897]  1  Q.  B.  490. 
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dale  V.  Curzon.  (1)    lu  Shelley  v.  Shelley  (2)  the  testatrix  gave  '^J^^^^^j.^' 

certain  jewellery  "  to  my  nephew  John  Shelley,  to  go  and  be 

held  as  heirlooms  by  him,  and  by  his  eldest  son  on  his  decease, 

and  to  go  and  descend  to  the  eldest  son  of  such  eldest  son, 

and  so  on  to  the  eldest  son  of  his  descendants,  as  far  as  the  hill 

rules  of  law  or  equity  will  permit."    I  stop  there,  omitting  hh-l. 

the  subsequent  direction  in  that  will,  because  there  is  nothing 

equivalent  to  it  in  the  present  case.    Wood  V.-C.  held  in 

substance  that  the  words  which  I  have  read,  if  they  had 

stood  alone  and  unqualified  by  the  subsequent  direction,  would 

have  created  an  absolute  interest  in  the  nephew  John. 

Again,  in  In  re  Viscount  Exmouth  (3)  the  facts  were  that 
the  second  Viscount  Exmouth  bequeathed  to  trustees  certain 
plate,  jewels,  and  other  chattels,  "upon  trust  to  permit 
and  suffer  the  same  to  go  and  be  held  and  enjoyed  with 
the  title  and  honours  of  Exmouth,  so  far  as  the  rules  of 
law  and  equity  will  permit,  by  the  person  who  for  the  time 
being  shall  be  actually  possessed  of  the  said  title,  in  the  nature 
of  heirlooms."  There  followed  in  that  case  other  words  to 
which  there  is  nothing  equivalent  in  the  present  case.  In 
dealing  with  the  portion  of  the  gift  which  I  have  read,  Fry  J. 
said  (4) :  "  There  can,  in  my  judgment,  be  no  doubt  that  the 
effect  of  that  clause,  standing  alone,  would  be  to  give  an  absolute 
interest  in  the  chattels  to  the  first  person  who  succeeded  to  the 
honours,  and  that,  therefore,  if  it  had  stood  alone,  the  third 
Viscount  would  have  become  absolutely  possessed  of  these 
chattels.  That,  I  think,  follows  from  the  case  of  Tollemache 
V.  Earl  of  Goveiitry.'"  (5) 

In  the  case  of  Countess  of  Harrington  v.  Earl  of  Harring- 
ton (6)  Lord  Westbury  pointed  out  (7)  that  in  the  case  of  a 
direct  gift  of  chattels,  upon  trusts  corresponding  with  the 
ownership  of  real  estate,  up  to  the  limit  of  time  allowed  by  the 
law  against  perpetuities,  it  is  settled  that,  so  soon  as  the  real 
estates  (to  which  the  personal  chattels  are  thus  made  accessory) 

(1)  (1859)  IJ.  &  H.  40,  50.  (4)  23  Ch.  D.  162. 

(2)  L.  E.  6  Eq.  540.  (5)  2  CI.  &  F.  611 ;  37  E.  E.  260. 

(3)  23  Ch.  D.  158.  (6)  L.  E.  5  H.  L.  87. 

(7)  L.  E.  5  H.  L.  101. 
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8WINFEN  vest  in  a  tenant  in  tail  in  possession,  the  transmissibility  of  the 
personal  estate  ceases,  although  the  time  allowed  by  the  rule 
against  perpetuities  has  not  expired,  and  the  personal  chattels 
become  the  absolute  property  of  the  tenant  in  tail  in  possession, 
Hill      although  he  may  be  an  infant,  and  may  afterwards  die  without 
jjjj^j      having  attained  majority.  To  meet  the  difficulty  of  the  chattels 

  becoming  severed  from  the  real  estate  by  reason  of  the  death 

of  an  infant  tenant  in  tail,  it  is  usual  to  impose  a  condition  that 
the  heirlooms  shall  not  vest  absolutely  in  any  tenant  in  tail 
unless  he  shall  attain  twenty-one.  In  the  same  case  Lord 
Cairns  pointed  out  (1)  that  none  of  the  authorities  (except 
Lord  Hardwicke,  whose  views  had  not  been  followed)  had 
doubted,  but  that,  indeed,  all  had  assumed,  that  a  general  trust 
of  chattels  to  go  with  settled  estates,  or  to  be  held  by  persons 
for  the  time  being  entitled  to  the  possession  of  settled  estates, 
as  long  as  the  rules  of  law  and  equity  would  permit,  would  be 
effectual,  and  effectual  by  means  of  those  particular  words,  to 
carry  the  chattels  to  the  first  person  with  an  estate  of  inherit- 
ance, but  that  the  doctrine  of  the  same  authorities  was  that 
the  Court  of  Equity  could  not  further  protect  the  chattels  if 
that  person  died  under  twenty-one,  and  if  the  instrument  of 
settlement  did  not  contain  any  valid  clause  of  defeasance  in 
that  event.  In  my  judgment,  a  similar  rule  applies  where 
chattels  are  settled  to  follow  the  devolution  of  a  dignity,  and  to 
descend  as  heirlooms  so  far  as  the  rules  of  law  and  equity  will 
permit,  and  in  the  absence  of  any  clause  of  defeasance  in  the 
instrument  of  settlement,  they  will  vest  absolutely  in  the  first 
person  upon  whom  the  dignity  devolves,  upon  the  decease  of 
any  person  or  persons  to  whom  limited  interests  in  the  chattels 
are  expressly  given. 

In  the  present  case,  upon  the  decease  of  the  third  Viscount 
Hill,  to  whom  the  chattels  were  given  for  his  life,  or  until  his 
death,  the  chattels  passed  absolutely  to  the  fourth  Viscount, 
and  I  make  a  declaration  accordingly. 

Solicitors  :  Upperton  d  Co. ;  Chester  d  Co.,  for  Lucas  d  Baity 
Wem. 

(1)  L.  K.  5  H.  L.  107. 

D.  P. 
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In  re  FEKNELEY'S  TKUSTS.  ^e\dyT' 

[1901    F.    2272.]  1902 

Married  Woman — Restraint  on  Anticipation — Rule  against  Perpetuities —         Feb.  1. 
Severance  of  Class. 

A  restraint  on  anticipation,  imposed  by  a  general  clause  in  a  will  upon 
all  the  shares  of  daughters  of  the  testator's  children,  is  good  as  to  the 
shares  of  those  members  of  the  class  who  are  born  in  the  testator's  lifetime, 
though  void  as  to  the  shares  of  those  born  afterwards. 

Eerhert  v.  Wehster,  (1880)  15  Ch,  D.  610,  followed. 

In  re  MichaeVs  Trusts,  (1877)  46  L.  J.  (Ch.)  651 ;  In  re  Ridley,  (1879) 
11  Ch.  D.  645,  not  followed. 

George  Fernbley,  the  testator  in  this  matter,  by  his  will 
dated  February  8,  1844,  gave  his  residuary  real  and  personal 
estate  to  trustees,  upon  trust  for  sale  and  conversion,  and  to 
divide  the  proceeds  into  four  equal  parts  or  shares ;  and  as  to 
one-fourth  part  or  share  upon  trust  to  pay  thereout  lOOOZ. 
to  his  daughter  Betsy,  the  wife  of  Thomas  Cockerill  Wrigley, 
for  her  separate  use,  and  to  invest  the  remainder  as  therein 
mentioned,  and  during  the  natural  life  of  his  said  daughter  to 
pay  the  income  thereof  unto  such  person  or  persons  as  his  said 
daughter  should,  but  not  by  way  of  anticipation,  appoint,  and 
in  default  of  and  subject  to  such  appointment,  into  her  own 
proper  hands ;  and  from  and  after  the  decease  of  his  said 
daughter  Betsy  the  testator  directed  that  his  trustees  should 
stand  possessed  of  the  last  mentioned  trust  moneys,  and  the 
funds  and  securities  on  which  the  same  should  be  then  invested, 
upon  trust  for  all  and  every  the  child  and  children  of  his  said 
daughter  Betsy  Wrigley  who  should  attain  the  age  of  twenty- 
one  years  or  be  married,  equally  to  be  divided  between  them  if 
more  than  one.  And  as  to  one  other  fourth  part  or  share  upon 
trust  to  pay  thereout  lOOOZ.  to  his  daughter  Esther,  and  as  to 
the  remainder  thereof  upon  trust  to  invest  the  same  in  like 
manner  and  stand  possessed  of  the  investments  and  the 
dividends,  interest,  and  annual  income  thereof  upon  such  and 
the  like  trusts  and  with  such  and  the  like  powers,  restrictions. 
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Fp^neley's 
Trusts, 


swiNFEN  and  declarations  in  all  respects,  and  particularly  against  antici- 
pation,  for  the  benefit  of  his  daughter  Esther  and  her  children 
or  child,  as  were  thereinbefore  expressed  and  declared  of  and 
concerning  the  remainder  of  the  said  first  mentioned  fourth 
In  re.  part  or  share  for  the  benefit  of  his  said  daughter  Betsy  "Wrigley 
and  her  children  or  child  ;  and  the  testator  proceeded  :  "  Pro- 
vided always  and  I  do  hereby  order  and  direct  that  the  several 
provisions  herein  made  for  my  said  daughters  and  their  children, 
and  also  for  any  other  persons  or  person  being  females,  shall 
be  for  their  respective  own  sole  and  separate  use  and  benefit, 
and  that  their  respective  receipts  under  their  respective  hands, 
or  the  receipt  or  receipts  of  such  person  or  persons  as  they 
respectively  shall  appoint  to  receive  the  same,  shall  be  the  only 
effectual  discharge  and  discharges  for  the  same,  notwith- 
standing any  coverture,  to  the  end  that  the  same  may  be  for 
their  respective  separate  maintenance  and  support,  and  not  to 
be  paid  to  them  by  anticipation." 

By  a  codicil  dated  May  6,  1848,  to  his  said  will  the  testator 
gave  to  any  of  his  daughters  who  should  die  leaving  issue  a 
power  to  appoint  to  her  husband  a  life  interest  in  her  share. 
The  testator  died  on  March  3,  1850. 

The  testator's  daughter  Esther,  on  July  19, 1844,  intermarried 
with  Thomas  Wrigley  Wiley,  by  whom  she  had  seven  children 
who  attained  twenty-one,  of  whom  one  only,  namely,  the 
petitioner  Helen  Fugl,  was  born  in  the  testator's  lifetime. 

Esther  Wiley  died  on  June  11,  1875,  having  appointed  a  life 
interest  to  her  husband  under  the  power  given  her  by  the 
codicil.    Her  husband  and  the  petitioner  survived  her. 

On  April  10,  1872,  the  petitioner  intermarried  with  Silvio 
Eugl,  a  Danish  subject  domiciled  in  Denmark.  The  Danish 
domicil  so  acquired  by  the  petitioner  continued  up  to  the  date 
of  these  proceedings. 

On  February  21,  1885,  the  petitioner  and  her  husband 
executed  a  mortgage  of  the  petitioner's  share  under  the  testator's 
will  to  secure  500Z. 

In  the  year  1892  the  petitioner  was  on  her  own  application 
divorced  from  her  husband. 

The  petitioner's  father  T.  W.  Wiley  died  in  September,  1900. 
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In  July,  1901,  the  surviving  trustee  of  the  testator's  v^ill  paid  swixfen 
into  court,  under  the  Trustee  Act,  1893,  a  sum  of  1124Z.  75.  Sd., 


1902 


Ferneley's 
Trusts, 


representing  the  share  of  the  petitioner  in  the  testator's  estate. 

This  v^as  a  petition  presented  by  Helen  Fugl  in  the  Man- 
chester District  Eegistry  for  the  payment  to  her  of  the  money 
in  court. 

Gordon,  for  the  petitioner.  The  petitioner  was  in  esse  at  the 
date  of  the  will,  and  therefore  the  case  oi  Herbert  y.  Webster  (1) 
is  exactly  in  point.  In  that  case  Hall  Y.-C.  followed  Wilsoji  v. 
Wilson  (2),  and  declined  to  follow  his  own  decision  in  In  re 
Michael's  Trusts  (3),  and  that  of  Sir  George  Jessel  M.K.  in 
In  re  Bidley.  (4)  In  this  case  each  child  took  a  vested  interest 
as  she  came  into  existence,  and  all  the  shares  must  be  ascer- 
tained and  vested  within  the  time  fixed  by  the  rule  against 
perpetuities.  The  restraint  on  anticipation  operates  upon  each 
share  separately,  without  mixing  them  together.  It  is,  there- 
fore, severable  and  good  in  respect  of  the  petitioner's  share, 
though  void  in  respect  of  the  shares  of  children  of  Mrs.  Wiley 
born  after  the  testator's  death  :  In  re  Bussell.  (5) 

B.  J.  Parker,  for  the  mortgagee.  I  admit  that  the  case 
cannot  be  distinguished  from  Herbert  v.  Webster  (1),  but  the 
earlier  cases  are  in  direct  conflict  with  that  decision,  and  the 
point  is  treated  as  doubtful  by  the  text- writers  :  Theobald  on 
Wills,  5th  ed.  p.  529. 

In  re  Bidley  (4)  is  a  decision  in  the  respondent's  favour. 
In  Armitage  v.  Coates  (6)  the  Master  of  the  Kolls  expressed  a 
strong  opinion  to  the  same  effect,  though  the  point  was  not 
decided.  In  Cooper  v.  Laroche  (7)  Malins  V.-C.  said  that  a 
restraint  on  anticipation  upon  the  shares  of  a  class,  not 
necessarily  all  in  being  within  the  time  required  by  the  rule, 
was  certainly  void,  though  he  held  it  good  in  the  case  before 
him  upon  grounds  which  have  since  been  decided  to  be 
insufficient. 

W.  H.  Cozens-Hardy,  for  the  trustees. 

(1)  15  Ch.  D.  610.  (4)  11  Ch.  D.  645. 

(2)  (1858)  28  L.  J.  (Ch.)  95 ;  4        (5)  [1895]  2  Ch.  698. 
Jur.  (N.S.)  1076.  (6)  (1865)  35  Beav.  1. 

(3)  46  L.  J.  (Ch.)  651.  (7)  (1881)  17  Ch.  D.  368. 
Vol.  I.  1902.                            2  P  1 
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swiXFEX      SwiNFEN  Eady  J.    Ill  Herbert  v.  Webster  (1)  Hall  V.-C. 

had  the  decision  of  the  Master  of  the  Eolls  in  In  re  Bidley  (2) 
before  him,  and  nevertheless  felt  himself  at  liberty  to  follow 

^^Kusrf  what  appears  to  me  to  be  the  sounder  rule.  I  shall  follow 
Lire.  the  decision  of  Hall  V.-C,  and  declare  that  the  restraint  on 
anticipation  is  good  and  the  mortgage  void. 


[No  other  order  was  made  on  the  petition,  but  it  was  ordered 
to  stand  over  for  evidence  whether,  according  to  the  law  of 
Denmark,  the  petitioner's  children,  or  her  divorced  husband, 
had  any  interest  in  the  fund.] 


Solicitors :  Slater,  Heelis,  Williamson,  Golley  <&  Tulloch, 
Manchester;  Orford  d  Sons,  Manchester;  Bush,  Mellor  d 
Norris,  for  Slater  d  Co.,  Manchester. 


.  (1)  15  Ch.  D.  610. 


(2)  11  Ch.  D,  645. 

J.  K.  B. 
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Li  re  DEVELOPMENT  COMPANY  OF  CENTKAL  AND  swinfen 

KADY  J. 

WEST  AFKICA. 

1902 

[1901  D.  0145.] 

Company — Beductiori  of  Capital — Scheme — -Illegality — Nominal  Eeduction — 
Actual  Increase — Issue  of  Capital  at  a  Discount. 

A  company  passed  a  resolution  to  reduce  its  capital  by  cancelling  a  class 
of  11.  deferred  shares  in  the  nature  of  founders'  shares  upon  the  terms  of 
an  agreement  that  the  deferred  shareholders  should  consent  to  the  cancel- 
lation, and,  as  soon  as  the  reduction  was  confirmed,  the  capital  should  be 
increased,  and  each  deferred  shareholder  should  receive  100  11.  ordinary 
shares,  part  thereof,  in  exchange  for  each  11.  deferred  share.  The  agree- 
ment was  conditional  on  the  company  obtaining  an  order  confirming  the 
reduction. 

The  petition  for  the  confirmatory  order  was  supported  by  all  the  share- 
holders. There  were  practically  no  creditors,  the  only  debts  being  a  small 
sum  for  current  expenses  : — 

Held,  that  as  the  reduction  scheme  in  its  entirety  really  involved  an 
increase  of  capital,  and  an  issue  of  part  thereof  at  99  per  cent,  discount 
without  any  consideration  to  the  company,  it  was  wholly  illegal,  and  the 
reduction  could  not  be  confirmed. 

British  and  American  Trustee  and  Finance  Corporation  v.  Couper, 
[1894]  A.  C.  399,  distinguished. 

Petition. 

This  was  a  petition  for  reduction  of  capital. 

The  company  was  incorporated  on  February  7,  1901,  under 
the  Companies  Acts,  1862  to  1900,  with  a  capital  of  100,000Z., 
divided  into  99,300  ordinary  shares  and  700  deferred  shares  of 
11.  each. 

The  company  had  issued  about  18,000  ordinary  shares  and 
the  whole  of  the  deferred  shares.  All  the  shares  issued  were 
fully  paid  up. 

By  clause  5  of  the  company's  memorandum  of  association 
the  holders  of  the  deferred  shares  were  entitled,  first,  to  half 
the  surplus  profits  of  each  year  remaining  after  payment 
thereout  of  a  non-cumulative  dividend  to  the  close  of  that  year 
at  the  rate  of  10  per  cent,  per  annum  on  the  capital  paid  up  on 
the  ordinary  shares,  and  of  a  like  dividend  to  the  close  of  that 
year  at  such  rate  not  exceeding  10  per  cent,  per  annum  as 
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iSWiNFEN  might  be  attached  to  any  further  shares,  whether  in  the 
original  or  any  increased  capital  thereafter  issued,  and  after 

190'''  • 

.^v^      making  due  provision  for  the  reserve  fund  in  accordance  with 
"^^CoMPAN?^^  the  articles  ;  secondly,  to  one-half  of  any  part  of  the  reserve  fund 
OP  Central  aforesaid,  or  the  income  thereof,  which  it  might  at  any  time 
West  Africa,  be  determined  to  divide  among  the  members ;  and,  thirdly,  to 
one-half  of  the  surplus  assets  which  in  the  winding-up  of  the 
company  should  remain  after  paying  off  the  whole  of  the 
paid-up  capital,  including  that  paid  on  the  deferred  shares. 

The  memorandum  of  association  also  empowered  the  com- 
pany to  increase  or  reduce  its  capital,  and  any  of  the  original 
shares,  or  any  new  shares,  might  be  issued  with  any  special 
rights,  preferences,  conditions,  or  qualifications  as  regards 
dividends,  capital,  distribution  of  assets,  voting,  or  otherwise 
which  might  be  attached  thereto  by  or  in  accordance  with  the 
company's  regulations  for  the  time  being,  but  so  that  the  rights 
attached  to  the  deferred  shares  should  not  be  infringed. 

Art.  49  provided  that  the  company  might  reduce  its  capital 
(inter  aha)  by  paying  off  capital,  or  otherwise  as  might  seem 
expedient. 

Art.  73  provided  that  on  a  show  of  hands  every  member 
present  in  person  should  have  one  vote ;  and  upon  a  poll,  every 
member  present  in  person  or  by  proxy  should  have  one  vote 
for  every  ordinary  share  held  by  him,  and  twenty  votes  for 
every  deferred  share  held  by  him. 

The  company,  finding  the  rights  of  the  deferred  shareholders 
somewhat  onerous,  determined  to  place  all  the  shares  on  an 
equal  footing. 

By  a  special  resolution  passed  and  confirmed  at  extraordinary 
general  meetings  on  November  25  and  December  12,  1901,  it 
was  resolved  that  the  capital  of  the  company  be  reduced  to 
99,300  ordinary  shares  of  11,  each,  and  that  this  reduction  .be 
effected  by  cancelling  the  whole  of  the  700  deferred  shares 
upon  the  terms  of  a  conditional  agreement  dated  November  28, 
1901. 

By  this  agreement,  made  between  the  company  of  the  one 
part  and  the  deferred  shareholders  of  the  other  part,  it  was 
agreed  that  the  deferred  shareholders  should  consent  to  the 
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whole  of  the  700  deferred  shares  being  cancelled,  and  should  SWINFEN 
do  all  acts  and  things  necessary  or  expedient  for  that  purpose, 
and  that  the  company  should  take  the  necessary  steps  for 
reducing  its  capital  in  the  manner  mentioned  in  the  special  ^^Jompany^"^ 
resolution,  and  should  apply  for  an  order  confirming  the  reduc-  '^i'  Centi;al 
tion,  and  that,  if  and  so  soon  as  the  reduction  should  have  been  West  Africa, 
so  confirmed,  the  company  should  take  the  necessary  steps  to  ill!' 
increase  its  capital  to  250,000/.,  divided  into  250,000  ordinary 
shares  of  11.  each,  and  should  allot  and  issue  to  the  deferred 
shareholders  as  fully  paid  70,000  of  those  shares  in  exchange 
for  the  700  deferred  shares  to  be  cancelled  as  aforesaid,  and 
should  within  one  month  after  the  allotment  satisfy  the 
requirements  of  s.  7  of  the  Companies  Act,  1900  (63  &  64 
Vict.  c.  48).    The  agreement  was  conditional  on  the  company 
obtaining  an  order  confirming  the  proposed  reduction. 

On  December  16,  1901,  the  company  presented  a  petition 
asking  the  Court  to  confirm  the  proposed  reduction.  The 
petition  stated  that  it  was  important  in  the  interests  of  the 
company  that  the  agreement  should  be  carried  into  effect,  and 
that  the  proposed  reduction  did  not  involve  either  the  diminu- 
tion of  any  liability  in  respect  of  unpaid  capital  or  the  payment 
to  any  shareholder  of  any  paid-up  capital.  The  evidence  in 
support  shewed  that  the  company  had  not  borrowed  any  money, 
and  that  its  only  debts  at  the  date  of  the  petition  were  certain 
sums  either  accrued  or  accruing  due  for  costs,  salaries,  and  office 
rent,  not  exceeding  in  the  aggregate  the  sum  of  300Z. 

The  object  of  the  proposed  reduction  was  to  enable  the 
company  to  dispose  of  its  shares  with  greater  facility,  and  it 
was  considered  that  this  could  best  be  effected  by  placing  all  its 
shares  on  an  equal  footing. 

Eve,  K.C.f  and  Wurtzhurg,  for  the  company.  The  Court 
has  power  to  sanction  any  scheme  of  reduction  so  long  as  it 
sees  that  the  interests  of  creditors,  shareholders,  and  the  public 
are  protected.  Subject  to  that,  it  is  for  the  company  alone  to 
judge  of  the  prudence  of  the  scheme :  British  and  American 
Trustee  and  Finance  Corporation  v.  Coitper.  (1)     That  case 

(1)  [1894]  A.  0.  399. 
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swiNFEN  shews  that  a  company  may  purchase  shares  ^yith  the  yiew  of 

extinguishing  them,  and  it  cannot  make  any  difference  in 

principle  whether  they  pay  in  cash  or  by  the  issue  of  ordinary 

^^CoMPAN?^  shares  of  the  same  market  value.    It  cannot  affect  the  validity 

OF  Central  of  the  reduction,  which  is  all  the  Court  is  really  asked  to 

AND  '  , 

WkstApi;ica,  sanction.     There  are  practically  no  creditors.     The  share- 

^11!'  holders  are  unanimous  in  support.  The  public,  who  are  pro- 
tected by  the  publicity  of  the  proceedings  and  the  filing  of  the 
agreement,  cannot  be  injured ;  in  fact,  owing  to  the  large 
rights  of  the  deferred  shareholders,  they  will  not  touch  the 
shares  unless  the  scheme  goes  through. 

W.  Gordon  Fellowes,  for  the  shareholders,  supported  the 
petition. 

SwiNFEN  Eady  J.  (after  referring  to  the  present  position  of 
the  company  and  the  rights  of  the  deferred  shareholders).  It  is 
now  found  that  these  rights  of  the  deferred  shareholders  are 
onerous,  and  it  is  desired  to  get  rid  of  them.  A  scheme  has 
been  proposed  whereby  in  substance  the  700  deferred  shares  are 
to  be  surrendered  to  the  company  with  all  their  rights,  and,  in 
exchange  therefor,  the  deferred  shareholders  are  to  have  70,000 
ordinary  shares  allotted  to  them,  so  that  each  holder  of  a 
deferred  share  is  to  have  100  ordinary  shares  in  exchange  for 
his  deferred  share.  The  mode  in  which  it  is  proposed  to  carry 
through  this  transaction  is  by  reducing  the  capital  of  the  com- 
pany in  the  first  instance, — by  extinguishing  the  700  deferred 
shares,  and  then  increasing  the  capital  of  the  company  and 
allotting  70,000  ordinary  shares,  part  thereof,  to  the  persons 
who  were  the  holders  of  the  deferred  shares,  without  any 
further  consideration  or  payment  to  the  company.  In  form 
the  petition  asks  that  a  reduction  only  shall  be  sanctioned — 
that  is,  a  reduction  by  the  extinction  of  the  700  deferred 
shares.  It  was  not  suggested  that  any  part  of  the  capital 
was  lost  or  unrepresented  by  available  assets,  or  that  any 
sum  should  be  returned  to  the  shareholders  as  being  in  excess 
of  the  wants  of  the  company ;  but  the  whole  of  the  proposed 
arrangement  was  very  frankly  stated  on  the  face  of  the  peti- 
tion.   In  British  and  American  Trustee  and  Finance  Corpora- 
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tion  V.  Couver  (1)  Lord  Macnac^hten  said  that  the  Court  must  swinkex 

EADY  J. 

look  at  the  arrangement  as  a  whole,  and  have  regard  to  all 

.  1902 

the  circumstances  of  the  case  and  the  consequences  which  the 

reduction  involved.    I  therefore  consider  it  my  duty  in  the  ^^^i^^^™^'^ 

present  case  to  look  at  the  entire  scheme  as  a  whole,  and  see  ^^JJ^"^^ 

whether  or  not  I  ought  to  sanction  it.    It  is  really  a  scheme  West  Afeica, 

for  an  increase  of  capital.    The  extent  of  the  increase  would  be  J!^' 

69,300Z.  nominal  capital,  for  which  the  company  in  its  corporate 

capacity  would  receive  no  consideration.    The  assets  would  not 

be  increased,  but  would  remain  the  same,  and  the  only  result 

would  be  that  the  700  deferred  shares  would  be  cancelled,  and 

the  rights  of  the  shareholders  inter  se  would  be  altered.   In  my  , 

judgment  the  scheme  involves  the  issue  of  69,300  shares,  not 

only  at  a  discount,  but  without  any  consideration  at  all  moving 

from  the  shareholders  to  the  company  in  its  corporate  capacity. 

It  is  not  sufficient  for  the  bargain  to  be  beneficial  or  adequate 

as  between  the  shareholders.    They  are  the  best  judges  of 

that,  and  they  all  support  the  arrangement,  which  is  made  in 

good  faith  and  may  be  to  their  advantage.    The  real  question 

which  I  have  to  consider  in  the  present  case  is  whether  the 

scheme  is  legal.    In  my  judgment  it  is  not.    It  involves  the 

issue  of  70,000L  nominal  capital  in  exchange  for  a  surrender 

of  700/.  nominal  capital  without  any  consideration  to  the 

company.    In  my  judgment  such  a  scheme  as  this  is  wholly 

ultra  vires.    It  is  in  no  way  authorized  by  British  and  American 

Trustee  and  Finance  Corporation  v.  Couper  (2),  the  observations 

in  which  apply  to  the  case  of  a  genuine  reduction,  and  not  to  a 

case  where  there  is  no  real  reduction  but  an  increase  of  capital. 

I  therefore  dismiss  the  petition. 

Solicitor:  Albert  J.  Schtoeder, 


(1)  [1894]  A.  C.  412. 


(2)  [1894]  A.  C.  399. 

E.  A. 
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SWINFEX 
EADY  J. 


In  re  PEACOCK'S  SETTLEMENT. 
KELCEY  V.  HAEEISON. 


1902 


Feb.  14,  18,  ' 
22. 


[1901    P.  2400.] 


Power — Execution — General  Power— Married  Woman — Appointment  hy  Will 
— Administrator  with  the  Will  annexed — Bight  to  receive  Fund. 

An  administrator  with  the  will  annexed  can  give  a  valid  receipt  for 
settled  personalty  appointed  by  will  under  a  general  power,  even  where 
the  appointor  was  a  married  woman  who  died  before  the  coming  inta 
operation  of  the  Married  Women's  Property  Act,  1882  (45  &  46  Vict, 
c.  75). 

Re  Philhrich's  Trusts,  (1865)  13  W.  K.  570,  and  In  re  EosUn's  Trusts^ 
(1877)  5  Ch.  D.  229 ;  6  Ch.  D.  281,  applied. 

Originating  Summons. 

By  a  marriage  settlement  dated  January  20,  1875,  and  made 
between  the  intended  wife  of  the  first  part,  the  intended 
husband  of  the  second  part,  and  trustees  of  the  third  part;, 
certain  funds  and  securities  (including  certain  policy  moneys) 
were  settled  upon  trust  for  the  wife  and  husband  for  their 
lives  and  the  life  of  the  survivor,  and  after  the  death  of  the 
survivor,  if  (as  happened)  there  should  be  no  children  of  the 
marriage,  upon  trust  for  such  persons  as  the  wife  should  during 
coverture  by  will  or  codicil,  and  when  not  under  coverture  by 
deed,  will,  or  codicil,  appoint. 

The  marriage  took  place  on  January  21,  1875. 

By  her  will  dated  September  30,  1880,  the  wife,  after 
referring  to  the  settlement  and  to  her  general  power  of 
appointment  thereunder,  appointed  and  directed  that  the  settled 
funds  (except  the  policy  moneys,  of  which  she  made  a  special 
disposition)  should  be  paid  or  transferred  to  her  sister  E.  J» 
Ogilvie,  and  her  brother  C.  F.  Ogilvie,  upon  trust  to  pay  200Z. 
to  her  niece  Eosamond  Ashe,  and  to  divide  the  residue  among 
certain  named  persons ;  and  she  appointed  her  said  sister  and 
brother  executrix  and  executor  of  her  will. 

By  a  codicil  dated  October  5,  1881,  the  wife  made  a  different 
disposition  of  the  policy  moneys,  which   she  directed  the 
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trustees  of  the  settlement  to  pay  to  certain  appointees  ;  but 
in  other  respects  she  confirmed  her  will. 
The  wife  died  on  September  14,  1882. 

The  husband  died  on  April  6,  1900.  Se^ement. 
The  wife  left  no  estate  except  the  said  trust  funds,  and  there  ^'^ 

-,    1  ■  JVKLCEY 

were  no  debts.  ^, 
The  executrix  and  executor  having  died  without  proving  the  if 

will,  letters  of  administration  with  the  will  and  codicil  annexed 

were  granted  to  the  plaintiff  on  May  31,  1901. 

The  question  arising  whether  the  plaintiff  as  administratrix 

€Ould  give  the  defendant,  the  present  trustee  of  the  settlement, 

a  valid  receipt  or  discharge  for  the  appointed  funds,  this 

summons  was  issued  to  determine  the  point. 

Arthur  J.  Chitty,  for  the  administratrix.  An  executor  can 
give  a  receipt  for  personalty  appointed  under  a  general  testa- 
mentary power :  Farwell  on  Powers,  2nd  ed.  p.  325 ;  Be 
PhilhricWs  Trusts  (1) ;  Hayes  v.  Oatley  (2)  ;  In  re  HosJcin's 
Trusts.  (3)  The  funds,  though  appointed  by  a  woman  who 
died  before  the  Married  Women's  Property  Act,  1882,  are 
equitable  assets  for  the  payment  of  debts :  Vaughan  v. 
Va7iderstegen  (4) ;  London  Chartered  Bank  of  Australia  v. 
Lempriere  (5) ;  and  legacies :  In  re  Davies'  Trusts  (6) ;  In  re 
Pinede's  Settlement  (7) ;  though  not  for  engagements  binding 
her  separate  estate  only  :  In  re  Boper  (8)  ;  In  re  Armstrong.  (9) 
They  are  subject  to  legacy  duty  :  In  re  Cholmondeley  (10) ;  and 
to  the  payment  of  funeral  expenses  :  In  re  M'Myn.  (11) 

The  administratrix  with  the  will  annexed,  being  just  as 
responsible  as  an  executor  for  these  payments,  has  a  corre- 
sponding right  to  receive  and  distribute  the  appointed  funds. 

Martelli,  for  the  trustee  of  the  settlement.  Executors  take 
appointed  funds  as  trustees  or  personse  designatae,  and  not 
virtute  of&cii :  Be  PhilbricJc's  Trusts  (1) ;  Hayes  v.  Oatley  (2)  ; 

(1)  13  W.  R.  570.  (7)  (1879)  12  Ch.  D.  667,  673. 

(2)  (1872)  L.  E.  14  Eq.  1.  (8)  (1888)  39  Cli.  D.  482. 

(3)  5  Ch.  D.  229;  6  Ch.  D.  281.  (9)  (1886)  17  Q.  B.  D.  521. 

(4)  (1853)  2  Drew.  165.  (10)  (1832)  1  Cr.  &  M.  149 ;  38  R.  R. 

(5)  (1873)  L.  R.  4  P.  C.  572.  601. 

(6)  (1871)  L.  R.  13  Eq.  163,  166.  (11)  (1886)  33  Ch.  D.  575. 
Vol.  I.  1902.                            2  Q  1 
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^eadyT^  '^^^  ^'^  HosJcin's  Trusts  (1)  ;  In  re  Treasure  (2)  ;  In  re  Mad- 
dock  (3) ;  In  re  Power.  (4)    Secus  :  In  re  Moore.  (5) 


1902 


An  administrator,  therefore,  who  can  only  take  virtute  officii 
S^TTLm^NT,  -^^^       claim  to  anything  but  legal  assets,  and  cannot  give  a 
receipt  for  appointed  funds.    The  policy  moneys  are  expressly 
directed  to  be  distributed  by  the  trustee  of  the  settlement. 


In  re. 
Kelcey 

V. 

Harrison. 


Cur,  adv.  vult. 


Feb.  22.  SwiNFEN  Eady  J.  It  was  settled  by  the  cases 
of  Be  Philbrick's  Trusts  (6)  and  Li  re  Hoskin's  Trusts  (1) 
that  where  a  married  woman  or  any  other  person,  having 
a  general  power  of  appointment  over  a  fund  of  personalty, 
makes  an  appointment  of  the  fund  by  will,  and  appoints 
an  executor,  that  executor,  after  he  has  proved  the  will,  is 
entitled  to  receive  and  give  a  valid  discharge  for  the  appointed 
fund. 

The  trustee  of  the  settlement  did  not  dispute  the  authority 
of  those  cases,  but  contended  that  they  only  established  the 
proposition  that  an  executor  was  so  entitled,  and  that  an 
administrator  with  the  will  annexed  stood  in  a  different 
position. 

It  was  conceded  that  there  was  no  authority  which  shewed 
that  such  an  administrator  stood  in  any  different  position,  and 
I  am  not  aware  of  any  principle  which  requires  any  distinction 
to  be  made. 

If  the  donee  of  a  power  does  not  exercise  it,  she  leaves  the 
funds  to  go  as  in  default  of  appointment,  and  to  be  administered 
by  the  trustees  of  the  instrument ;  and  the  like  result  will  follow 
if  she  exercises  the  power  by  deed,  and  appoints  only  to  bene- 
ficiaries ;  if,  however,  she  exercises  the  power  by  deed,  and 
wishes  other  trustees  to  administer  the  fund,  she  has  only  to 
appoint  the  fund  to  those  trustees  to  be  held  by  them  upon  the 
trusts  then  declared. 

If  the  donee  exercises  the  power  by  will,  and  still  wishes  the 


(1)  5  Ch.  D.  229;  6  Ch.  D.  281. 

(2)  [1900]  2  Ch.  648. 

(3)  [1901]  2  Ch.  372. 


(4)  [1901]  2  Ch.  659. 

(5)  [1901]  1  Ch.  691. 

(6)  13  W.  R.  570. 
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original  trustees  to  administer  the  fund,  she  can  appoint  them  swixfex 
her  executors ;  or,  if  she  so  desires,  she  may  appoint  different 
persons  to  be  her  executors,  and  those  persons  will  then  dis- 
tribute  the  appointed  funds.  If,  however,  she  appoints  by  will,  settlement 
and  does  not  appoint  any  executors,  or  if  executors  appointed      J"'*  ^'e, 
by  her  die  or  disclaim,  I  am  of  opinion  that  she  commits  the  i^^lcly 
distribution  of  the  fund  to  the  person  to  whom  the  Probate  Harrlsox. 
Court  shall  grant  letters  of  administration  with  the  will 
annexed. 

It  has  been  the  practice  of  the  Probate  Court  for  many 
years  to  grant  administration  with  the  will  annexed  in  the 
case  of  the  will  of  a  married  woman  made  by  virtue  of  a  power, 
where  no  executor  is  named.  (See  rule  15  of  the  Eules 
and  Orders  for  the  Principal  Eegistry  in  Non-contentious 
Business  (1862).) 

If  the  contention  put  forward  by  the  trustee  of  the  settle- 
ment were  correct,  such  an  administrator  would  have  no  duties 
whatever  to  perform. 

Moreover,  a  rule  that  an  executor  should  be  the  person  to 
administer,  but  not  an  administrator,  might  give  rise  to  con- 
siderable difficulties.  Thus  an  executor  might  prove  the  will 
and  receive  the  trust  fund,  and  die  intestate  before  administer- 
ing. Who,  then,  is  to  complete  the  administration  and  division  ? 
If  an  administrator  de  bonis  non  cannot  do  so,  is  it  to  be  held 
that  the  funds  must  in  such  a  case  be  repaid  to  the  original 
trustees  ?  Again,  it  has  long  been  settled  that,  by  exercising  a 
general  power  of  appointment  by  will,  a  testator  subjects  the 
appointed  property  to  the  payment  of  all  his  debts,  if  and  so  far 
as  his  own  property  may  be  insufficient  for  that  purpose,  the 
appointed  fund  becoming  equitable  assets.  Practical  con- 
venience requires  that  the  person  to  administer  these  assets 
shall  be  the  person  whose  duty  it  is  as  executor  or  adminis- 
trator to  ascertain  and  provide  for  debts  in  a  due  course  of 
administration. 

Again,  it  is  settled  law  that  where  a  testator,  with  a  general 
power  of  appointment,  gives  legacies  and  appoints  an  executor, 
he  must  be  taken  as  exercising  his  general  power  to  the  extent 
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SWINFEN  to  which  the  fund  subject  to  it  is  required  to  make  the  legacies 
effective.    And  the  same  rule  would  apply  though  no  executor 

1902  .  rr  J  i=> 

v-v^       were  appointed  :  In  re  Davies'  Trusts.  (1) 
Settlem^t     Now  the  executor  or  administrator,  as  the  case  may  be, 
In  re.  ^j^e  person  to  pay  these  legacies,  and  the   only  person 

^.        who  can  ascertain,  m  the  event  of  the  testator's  own  estate 
Harrison,   j^^ing  insufficient,  how  much  of  the  appointed  funds  will  be 
required  to  make  up  the  deficiency  so  as  to  render  the  legacies 
effective. 

Upon  these  grounds  I  decide  that  the  administratrix  in  the 
present  case  can  give  a  valid  receipt  and  discharge  for  all 
the  settled  funds. 

Solicitors :  Harry  Wilson  d-  Co.,  for  St.  George  Ashe, 
Cambridge ;  Henry  P.  Spottiswoode. 

(1)  L.  K.  13  Eq.  163,  166. 

G.  K.  A. 
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NEAVEESON  v,  PETEEBOEOUGH  EUEAL  DISTEICT 

COUNCIL.  1902 


[1899    N.  1107.] 

Frescription — Lost  Grant,  Presumption  of — Inclosure  Act — Aiuard — Drainagcy 
Preservation  of — Restriction  of  Pasturage  on  Road  to  Sheep — Presumption 
of  Legal  Origin  to  support  long  User. 

A  lost  grant  cannot  be  presumed  where  such  a  grant  would  have  been 
m  contravention  of  a  statute. 

By  an  Act  providing  for  the  inclosure  of  certain  commons,  and  their 
drainage  in  connection  with  that  of  a  larger  area  in  a  fen  level,  as  a  work 
of  public  utility,  it  was  enacted  that  the  herbage  on  roads  to  be  set  out 
under  the  Act  should  belong  to  the  person  or  persons  to  whom  the  Inclo- 
sure Commissioners  should  by  their  award  allot  the  same,  and  that  in  their 
award  the  Commissioners  should  insert  such  orders,  regulations,  and 
determinations,  to  be  observed  and  followed  by  the  several  proprietors,  as 
should  be  necessary  or  proper  to  be  inserted  therein,  for  the  completing 
and  maintaining  of  the  said  drainage  and  inclosure.  By  their  award  the 
Commissioners  awarded  that  the  herbage  on  certain  roads,  which  adjoined 
watercourses,  should  belong  to  the  surveyor  of  highways,  to  be  by  him  let 
annually  for  the  depasturing  of  sound  and  healthy  sheep,  but  of  no  other 
■cattle  or  stock  whatever.  The  surveyors  of  highways  had  for  more  than 
fifty  years  made  a  practice  of  letting  the  herbage  on  the  roads  for  the 
depasturing  of  a  certain  number  of  horses  and  cattle  as  well  as  sheep : — 

.  Held,  that,  upon  the  true  construction  of  the  Act  and  award,  the  pro- 
hibition of  the  pasturage  on  the  roads  of  stock  other  than  sheep  was 
intended  to  be  a  permanent  provision ;  that  it  was  meant,  not  merely  for 
the  protection  of  the  allottees  of  land  under  the  Act,  but  also  for  the 
preservation  of  the  drainage  system  in  the  public  interest;  that  it  was 
therefore  not  competent  for  the  allottees  or  any  body  of  persons  to  make 
a  grant  or  release  in  favour  of  the  surveyor  of  highways,  so  as  to  extend 
the  right  of  pasturage  to  stock  other  than  sheep ;  and  that  consequently 
a  legal  origin  could  not  be  presumed  in  order  to  support  the  above- 
mentioned  practice  of  the  surveyors  of  highways. 

Decision  of  Cozens-Hardy  J.,  [1901]  1  Ch.  22,  reversed. 

Appeal  by  the  plaintiff  from  the  judgment  of  Cozens- 
Hardy  J.  (1) 

The  plaintiff  was  the  occupier  of  a  farm,  consisting  of  land 
allotted  under  the  ISFewborough  Inclosure  Act  (52  Geo.  3,c.  cxHii.), 
which  was  intituled  "  An  Act  for  draining,  inclosing,  and 

(1)  [1901]  1  Ch.  22. 
Vol.  I.  1902.  2  R  1 
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C.A.  improving  the  lands  called  Borough  Fen  Common,  and  the 

1902  Four  Hundred  Acre  Common,  in  the  county  of  Northampton ; 

Nea^son  ^or  forming  the  same  into  a  parish,  to  be  called  New- 

^-  borough ;  and  for  building  and  endowing  a  church  for  such 

irETER- 

BOROUGH    parish."    Land  belonging  to  the  plaintiff's  farm  was  bounded 
Council,    on  one  side  by  a  private  road  set  out  by  the  award  made  under 
the  before-mentioned  Act  and  called  Moor  Eoad.    This  road 
adjoined  on  one  side  a  fen  drain,  forming  part  of  the  drainage 
system  under  the  Act,  called  Moor  Drain,  and  was  separated 
on  the  other  side  from  the  plaintiff's  fields  by  a  ditch  with  a 
low  hedge  on  the  farm  side  of  the  ditch.    The  learned  judge 
held  that  the  soil  of  the  roads  was  vested  in  the  owners 
of  the  allotments  under  the  provisions  of  the  Act  and  award. 
The  defendants  were  the  rural  district  council  of  Peterborough, 
acting  in  the  capacity  of  surveyors  of  highways  for  the  parish 
of  Newborough,  and  one  Vergette,  to  whom  they  had  let  the 
herbage  of  Moor  Eoad,  for  the  depasturing  of  a  certain 
number  of  horses  and  cattle  as  well  as  sheep,  but  against 
whom  the  action  ha^  been  discontinued.    The  action  was 
brought  for  an  injunction  to  restrain  the  defendants  from 
grazing  or  depasturing  horses,  cattle,  or  stock,  other  than 
sound  and  healthy  sheep,  in  or  upon  the  Moor  Eoad  contrary 
to  the  provisions  of  the  before-mentioned  Act  and  the  award 
made  under  it,  and  for  damages  for  wrongfully  depasturing 
cattle  and  horses  on  the  road.    The  before-mentioned  Act, 
which  was  passed  in  1812,  provided  that  the  herbage  on  roads 
to  be  set  out  under  the  Act  should  belong  to  and  be  the 
property  of  the  person  or  persons  to  whom  the  Inclosure 
Commissioners  appointed  under  the  Act  should  allot  and  award 
the  same.    The  material  provisions  of  the  Act  sufficiently 
appear  from  the  judgment  of  Collins  M.E.    The  Commis- 
sioners by  the  award,  which  was  made  in  1822,  awarded 
that  the  herbage  on  certain  roads  set  out  under  the  award, 
which  adjoined  watercourses,  including  the  Moor  Eoad,  should 
belong  to  and  be  the  property  of  the  surveyor  of  highways 
for  the  time  being  for  the  parish  of  Newborough,  to  be  by 
him  let  annually  for  the  depasturing  of  sound  and  healthy 
sheep,  but  of  no  other  cattle  or  stock  whatever,  for  the  best 
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rent  or  rents  that  could  be  reasonably  obtained  for  the  same,      0.  A. 
and  that  such  rent  or  rents  should  be  annually  paid  and  applied  1902 
towards  defraying  the  charges  and  expenses  of  maintaining  neaveksox 
and  keeping  the  roads  in  repair.     It  appeared  that,  notwith-  petee- 
standing  the  provisions  of  the   award,   the   surveyors   of  borough 
highways  had  since  1846  annually  let  the  herbage  on  the  Council. 
roads,  including  the  Moor  Eoad,  for  the  pasturage,  not  merely 
of  sheep,  but  also  of  a  limited  number  of  cattle  and  horses.  (1) 
The  plaintiff  claimed  an  injunction  and  damages  on  the  ground 
that,  he  was  by  the  award  bound  to  maintain  the  dyke  and 
fence  between  his  farm  and  the  road,  and  that,  by  reason  of 
cattle  and  horses  being  allowed  to  graze  on  the  road,  the  soil 
of  which  was  of  a  peaty  nature,  the  banks  of  the  dyke  were 
broken  down,  and  the  flow  of  water  in  the  dyke  obstructed, 
and  the  cost  of  cleaning  the  same  increased,  and  that  damage 
had  been  caused  by  horses  and  cattle  breaking  through  the 
plaintiff's  hedge  and  eating  grass  and  corn  in  the  fields  adjacent 
to  the  road. 

The  learned  judge  held  that  an  enlargelnent  of  the  right  to 
depasture  the  road  by  grant  or  release  from  the  owners  of  the 
soil  to  the  surveyor  of  highways  ought  to  be  presumed  in 
order  to  support  the  long-established  user,  and  therefore  gave 
judgment  for  the  defendants. 

Bawlins^  E.G.,  and  Percivaly  for  the  plaintiff.  A  lost  grant 
cannot  be  presumed,  in  order  to  support  ancient  user,  where 
such  a  grant  could  not  legally  have  been  made. 

On  the  true  construction  of  the  Act  and  award,  the  provision 
restricting  the  pasturage  on  the  roads  to  sheep  must  have  beert 
intended  to  be  a  permanent  provision  for  the  maintenance  of 
the  drainage  of  the  district.  It  is  obvious  that  the  reason  why 
this  restriction  was  inserted  in  the  award  was  that  it  was 
thought  that  heavy  cattle  and  horses  grazing  on  the  road 
might  trample  and  break  down  the  banks  of  the  adjoining 
drains,  and  so  cause  them  to  be  stopped.    There  are  many 

(1)  The  terms  and  particulars  of     thought  necessary  to  set  them  out 
these  lettings  appear  from  the  report     again  in  this  report, 
in  [1901]  1  Ch.  22,  and  it  is  not 
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1902 
Neaveeson 

V. 

Petek- 

BOEOUGH 
KUEAL 

Council, 


difficulties  in  the  way  of  presuming  a  lost  grant  or  release  in 
the  present  case.  Under  the  old  system  of  pleading  it  was 
necessary,  in  setting  up  a  lost  grant,  to  specify,  as  grantor, 
some  one  by  whom  the  grant  could  have  been  made,  and,  as 
grantee,  some  person  to  whom  it  could  have  been  made,  if  not 
by  name,  at  any  rate  by  some  definite  description :  Hendy  v. 
Stephenson.  (1)  The  surveyor  of  highways  is  not  a  corporation. 
But,  assuming  that  this  difficulty  could  be  got  over  by  pre- 
suming a  grant  to  some  corporate  trustee  or  trustees,  there 
were  no  persons  here  entitled  to  make  such  a  grant  or  release 
as  has  been  presumed.  Neither  the  allottees  of  lands  under 
the  Act  nor  the  whole  parish  would  have  a  right  to  do  so,  for 
the  restriction  was  not  imposed  solely  in  their  interest.  The 
area  included  in  the  Act  formed  part  of  a  larger  drainage 
district  in  connection  with  which  it  was  to  be  drained,  as  a 
v/ork  of  public  utility,  and  the  restriction  was  imposed  in  the 
interests  of  the  public. 

[They  cited  HallidayY.  Phillips  (2) ;  Johnson  y,  Hodgson  (3) ; 
Goodtitle  v.  Baldwin\^)  ;  Bochdale  Canal  Co.  v.  Badcliffe.  (5)] 

Eve,  K.C.,  and  Schiller,  for  the  defendants.  It  is  submitted 
that,  on  the  purview  of  the  Act  and  award,  the  provision 
restricting  the  pasturage  on  Moor  Koad  and  other  roads  to 
sheep  was  intended  to  be  a  temporary  provision  only.  Similar 
temporary  provisions  are  common  in  Inclosure  Acts.  In  the 
•case  of  Inclosure  Acts  relating  to  land  in  other  than  fen 
countries,  the  restriction  is  generally  the  converse  of  that  in 
the  present  case,  the  pasturage  of  cattle  being  permitted,  but 
not  that  of  sheep.  The  reason  probably  was  that,  the  object  of 
the  restriction  being  to  protect  the  hedges  newly  planted  to 
fence  the  allotments,  it  was  thought  that,  until  the  hedges 
have  grown  up,  sheep  would  be  more  likely  to  damage  the 
young  shoots  than  cattle.  Here,  these  roads  being  separated 
from  the  allotments  by  drains,  it  was  probably  thought  that 
oattle  were  more  likely  to  get  over  the  drain  and  damage 
the  hedge  than  sheep,  and  again  that  cattle  would  be  likely 


(1)  (1808)  10  East,  55. 

(2)  (1889)  23  Q.  B.  D.  48. 
(8)  (1806)  8  East,  38. 


(4)  (1809)  11  East,  488 ;  11  R.  R. 
249. 

(5)  (1852)  18  Q.  B.  287. 
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to  cause  damage  to  the  banks  of  the  watercourses  made  for  the  C.  A. 

purposes  of  the  Act,  before  they  became  consolidated.    Such  1902 

a  provision  was  held  to  be  temporary  in  the  case  of  Hdigh  neaveeson 

V.  West.  (1)    That  case  is  a  strong  authority  in  favour  of  the  p^ter. 

defendants.    Ae^ain  it  is  submitted  that,  upon  the  true  con-  borough 
^    -,       A  -,  -,      ,  •  .  •    •  Rural 

struction  of  the  Act  and  award,  the  provision  restricting  Council. 

the  pasturage  on  the  roads  to  sheep  was  one  introduced  for  the 
protection  of  the  owners  of  the  allotments,  upon  whom  the 
burden  of  cleansing  and  keeping  up  the  drains  was  imposed ; 
and  it  would  clearly  be  lawful  for  them  in  that  case  to  waive 
that  protection,  and  grant  to  the  surveyor  of  highways  a  larger 
right  over  their  own  lands.  Assuming  that  the  restriction  is  to 
be  deemed  to  have  been  imposed  for  the  benefit  of  all  the 
allottees  as  a  body,  or  the  whole  of  the  inhabitants  of  the  parish, 
it  may  be  presumed  that  they  all  combined  in  an  agreement  to 
waive  that  benefit,  and  grant  a  more  extended  right  to  the 
surveyor  of  highways.  It  is  true  that  the  surveyor  of  highways 
is  not  a  corporation,  but  it  may  be  presumed  that  a  grant  was 
made  to  some  corporate  trustee  or  trustees  in  his  favour. 
There  is  nothing  in  the  Act  or  the  aw^ard  to  make  it  impossible 
that  such  a  grant  or  release  in  favour  of  the  surveyor  of  high- 
ways should  be  legally  made.  By  the  provisions  of  the  Act 
the  Drainage  Commissioners  are  bound  to  maintain  the  system 
of  drainage  in  the  area,  for  which  purpose  they  are  to  tax  the 
owners  of  land  therein.  Therefore  any  public  interest  in 
the  preservation  of  the  drainage  is  sufficiently  protected ;  and 
the  only  result,  if  by  the  pasturing  of  cattle  on  the  roads  the 
maintaining  of  the  drains  were  made  more  costly,  would  be 
that  the  burden  imposed  on  the  owners  of  the  allotments  would 
be  increased;  but  there  is  nothing  illegal  in  their  taking  on 
themselves  that  additional  burden. 

[They  cited  Campbell  v.  Wilso7i  (2) ;  Goldsmid  v.  Great 
Eastern  By,  Co.  (3)] 

Bawlins,  K.C.,  in  reply. 

Collins  M.E.  This  is  an  appeal  from  the  judgment  of 
Cozens-Hardy  J.  in  favour  of  the  defendants  in  an  action 

(1)  [1893]  2  Q.  B.  19.  (2)  (1803)  3  East,  291;  7  E.  E.  462. 

(3)  (1883)  25  Ch.  D.  511 ;  (1884)  9  App.  Cas.  927. 
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-C.A.  brought  by  the  plaintiff  for  an  injunction  to  restrain  the 
1902  defendants  from  grazing  or  depasturing  horses,  cattle,  and 
Xeaveeson  stock,  other  than  sound  and  healthy  sheep,  in  or  upon  the 
Peter-  P^^i^ate  carriage,  bridle,  and  drift  road,  and  footpath,  distin- 
BORoucxH  guished  by  the  name  of  Moor  Eoad,  set  out  under  the  award 
Council,  dated  February  4,  1822,  of  the  Commissioners  under  the  Act 
coiii^i.R.  52  Geo.  3,  which  is  intituled  an  Act  for  draining,  inclosing, 
and  improving  the  lands  called  Borough  Fen  Common  and  the 
Four  Hundred  Acre  Common,  in  the  county  of  Northampton, 
and  for  forming  the  same  into  a  parish  to  be  called  Newborough, 
and  for  building  and  endowing  a  church  for  such  parish.  The 
plaintiff  also  claimed  damages  against  the  defendants  for 
injury  caused  to  him,  as  the  occupier  of  certain  lands,  by 
reason  of  cattle  and  horses  having  been  wrongfully  allowed  by 
the  defendants  to  graze  and  be  depastured  on  the  said  road. 
The  plaintiff  is  the  occupier  of  an  allotment  adjoining  the  road 
called  Moor  Eoad.  The  first  set  of  defendants  are  the  rural 
district  council  of  Peterborough,  who  are  the  successors  of  the 
surveyor  of  highways  of  the  before-mentioned  commons,  and 
the  second  defendant  appears  to  be  the  owner  of  the  horseS' 
and  cattle  which  have  been  depastured  on  the  road.  The 
defence  set  up,  and  given  effect  to  by  the  learned  judge,  is  not 
very  technically  expressed  in  the  statement  of  defence,  and  it  is 
not  easy  to  gather  from  the  form  of  the  pleading  exactly  what 
defence  in  point  of  law  was  intended  to  be  raised.  It  is  stated 
in  substance  as  follows.  The  defendants  say,  in  the  alternative, 
that  the  said  Moor  Eoad  was  and  is  a  private  road,  and  that 
the  herbage  on  it,  by  virtue  of  the  before-mentioned  Act  and 
the  award  made  thereunder,  became  the  property  of  the 
surveyor  of  highways  for  the  time  being  of  the  Borough  Fen 
Common  and  the  Four  Hundred  Acre  Common,  and  that  the 
defendants,  the  rural  district  council  of  Peterborough,  as  the 
successors  to  such  surveyor  of  highways,  have  by  themselves  or 
their  tenants  enjoyed  the  right  to  depasture  upon  the  said 
herbage  sheep,  stock,  horses,  and  cattle  of  all  kinds  for  a  period 
of  over  sixty  years,  or  alternatively  for  a  period  of  over  twenty 
years.  This  statement  has  been  explained  as  meaning  that  it 
must  be  presumed  that  a  grant  of  some  kind  was  made  by  some 
person  or  persons  capable  of  making  such  a  grant  to  or  in 
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favour  of  the  surveyor  of  highways,  and  that,  under  and  by  c.A. 
virtue  of  that  grant,  the  surveyors  of  highways  had  a  right  to  1902 
let  the  herbage  on  the  road  for  the  purpose  of  depasturing  cattle  neaverson 
and  horses  as  well  as  sheep.  Peter- 
The  rights  of  the  parties  in  this  case  have  to  be  determined  borough 
.  by  reference  to  the  provisions  of  the  Act  of  Parliament  and  the  council. 
award  made  pursuant  to  it.    The  nature  of  the  legislation  ,v^iiins  m.e. 
affecting  this  case,  which  is  contained  in  the  Act,  may  shortly 
be  described  as  follows.    I  shall  have  to  refer  to  it  more  in 
detail  presently.    The  Act,  which  provides  for  the  inclosure 
and  drainage  of  a  particular  district,  contains  a  provision  for- 
bidding the  pasturage  of  any  stock,  except  sheep,  on  roads  set 
out  in  a  portion  of  the  district,  called  the  Foreland,  adjacent  to 
a  then  existing  dyke,  called  Carr  Dyke.    That  provision  is  a 
substantive  part  of  the  Act  itself,  but  there  is  a  further  pro- 
vision in  the  Act,  which  provides  for  the  vesting  in  a  person  or 
persons  to  be  nominated  by  the  Inclosure  Commissioners  in 
their  award  of  the  property  in  the  herbage  on  all  other  roads 
both  public  and  private  within  the  area  to  be  drained.  The 
award  made  under  .the  Act  designated  the  surveyor  of  highways 
for  the  time  being  for  the  area  as  the  person  in  whom  the 
herbage  on  certain  roads,  including  Moor  Eoad,  was  to  be 
vested,  and  went  on  to  limit  the  purpose  for  which  he  might 
let  the  same  to  the  pasturage  of  sound  and  healthy  sheep.  The 
question  is  whether,  having  regard  to  the  provisions  of  the 
Act  and  the  award,  it  would  have  been  legally  possible  for  any 
person  or  persons  to  grant  to  the  surveyor  of  highways  the 
right  to  do  what  by  those  provisions  is  forbidden,  namely,  to 
let  the  herbage  on  the  road  in  question  for  the  purpose  of 
depasturing,  not  only  sheep,  but  also  horses  and  cattle.  There 
is  evidence,  no  doubt,  in  this  case  of  a  long-continued  practice 
of  letting  the  herbage  on  the  road  for  the  pasturage,  not  of 
sheep  exclusively,  but  also  of  a  limited  number  of  horses  and 
cattle »    The  question  is  whether  that  ought  to  be  treated  as 
evidence  of  a  lost  grant,  which  might  have  had  a  legal  origin. 
If  such  a  grant  could  not  have  had  a  legal  origin,  then  it  is  not 
<jompetent  for  us  to  presume  its  existence.   On  the  other  hand, 
if  it  could  have  had  a  legal  origin,  then  we  ought  to  presume 
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C.  A.      the  existence  of  such  a  grant,  when  there  is  evidence  of  user 
1902       for  such  a  long  period.    It  may  be  more  easy  to  presume  the 
Neaveesox  existence  of  a  lost  grant  under  some  circumstances  than  undei 
Petee-     others.    If  the  grant  sought  to  be  presumed  were  one  which 
BOEouGH    affected  the  rights  of  a  large  number  of  the  public,  and  of  which 
Council,    one  would  suppose  there  would  necessarily  be  some  public 
coUiDsM.E.    record,  if  it  really  ever  existed,  and  the  period  of  user  were 
comparatively  short,  it  would  be  more  difficult  to  infer  the 
existence  of  the  grant  than  it  would  be  where  the  grant 
suggested  was  by  some  single  and  clearly  competent  owner,, 
in  which  case  a  shorter  period  of  user  would  suffice.    I  now 
come  to  the  details  of  the  case. 

The  Act,  as  I  have  said,  is  entitled  an  Act  for  draining, 
inclosing,  and  improving  the  lands  called  Borough  Fen 
Common  and  the  Four  Hundred  Acre  Common,  in  the  county 
of  Northampton,  and  for  forming  the  same  into  a  parish  to  be 
called  Newborough.  By  its  recitals  it  shews  that  it  is  not  like 
an  ordinary  Inclosure  Act,  which  deals  merely  with  the  rights 
of  persons  interested  in  common  lands,  and  provides  for  divid- 
ing those  lands  among  all  such  persons  in  severalty.  This  Act 
evidences  a  much  larger  scheme.  It  provides  for  the  drainage 
and  inclosure^  of  a  certain  area  of  fen  land,  and  not  only  for 
that,  but  also  for  its  drainage  in  connection  with  that  of  a 
larger  area,  called  the  North  Level,  which  is  part  of  the  Great 
Level  of  the  Fens  called  thejBedford  Level.  I  will  not  refer 
to  all  the  recitals  of  the  Act  to  which  our  attention  has  been 
called,  but  only  to  those  which  appear  to  be  most  material.  It 
is  recited  that  by  an  Act  27  Geo.  2  the  fen  lands,  called  the 
North  Level  of  the  Fens,  and  other  lands  near  thereto  in  the 
county  of  Lincoln,  were  divided  into  five  districts,  the  boun- 
daries of  which  were  therein  particularly  set  forth  and  described, 
in  which  boundaries  the  lands,  called  Borough  Fen  Common, 
and  the  Four  Hundred  Acre  Common,  were  included,  and 
declared  to  be  part  of  the  First  District  of  the  said  North 
Level,  and  that  the  Commissioners  appointed  under  that  Act 
were  empowered  to  assess,  rate,  and  tax  the  lands  in  the  said 
First  District,  excepting  certain  lands  of  which  Borough  Fen 
Common  and  the  Four  Hundred  Acre  Common  were  a  part. 
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with  certain  general  rates  or  taxes,  and  district  taxes  as  therein 
mentioned,  and  were  required  to  lay  out  the  general  taxes  in 
cleansing,  widening,  and  deepening  certain  drains  and  rivers 
and  other  works  of  drainage,  all  of  which  works  were  essen- 
tially necessary  to  the  drainage  and  protection  of  the  said  lands 
called  Borough  Fen  Common  and  the  Four  Hundred  Acre 
Common.  The  Act  then  recited  that,  notwithstanding  such 
exemption  from  taxes,  the  proprietors  interested  in  the  lands, 
called  Borough  Fen  Common  and  the  Four  Hundred  Acre 
Common,  were  under  the  provisions  of  the  said  Act  of  27  Geo.  2 
entitled  to  have  the  same  protected  from  upland  floods,  and 
the  waters  thereof  to  be  drained  to  the  sea  in  like  manner  as 
the  lands  chargeable  with  the  said  taxes,  and,  therefore,  it  was 
deemed  reasonable  and  expedient  that  the  said  lands,  called 
Borough  Fen  Common  and  the  Four  Hundred  Acre  Common, 
should  contribute  towards  the  general  works  and  district  works, 
or  some  of  them,  provided  and  required  to  be  made  as  aforesaid 
for  the  protection  and  drainage  of  the  said  North  Level,  in 
manner  and  proportion  and  on  the  conditions  thereinafter 
declared.  The  Act  further  recited  that  the  said  common  and 
waste  lands  in  their  then  present  state  were  incapable  of  much 
improvement,  and,  for  want  of  a  proper  and  effectual  drainage 
and  protection  from  land  floods,  were  of  little  benefit  to  the 
persons  having  a  right  of  common  thereon  or  interested  therein, 
and  that  it  would  be  of  great  benefit  and  advantage  to  the 
several  persons  interested  in  the  said  common  and  waste  lands 
"  and  of  public  utility,"  if  the  same  were  to  be  drained,  inclosed, 
divided,  and  allotted  unto  and  amongst  the  several  persons 
interested  therein  according  to  and  in  proportion  to  their 
respective  rights  and  interests. 

After  these  recitals,  the  Act  proceeded  to  appoint  certain 
persons  Commissioners  for  draining  the  said  open  common  and 
waste  fen  or  marsh  land,  called  Borough  Fen  Common  and  the 
Four  Hundred  Acre  Common,  and  for  dividing  and  allotting 
the  same  among  the  persons  interested  therein ;  and  provided 
that  the  Commissioners  so  appointed  should  from  time  to  time, 
till  the  execution  of  their  award,  well  and  effectually  protect 
from  upland  water,  and  drain  and  preserve,  and  cause  to  be 


C.A. 

1902 

Xeaverson 

V. 

Peter- 
borough 
Etjral 
Council, 

Collins  M.E. 


566 


CHANCEKY  DIVISION. 


[1902] 


C.A. 

1902 

Neaverson 

V. 

Peter- 

EOROUGH 
KURAL 

Council. 

ColUns  M.R. 


protected  from  upland  water,  the  said  commons,  and  for  that 
purpose  should  repair  all  such  mills  or  engines,  and  scour  out, 
repair,  and  widen  all  such  drains,  ditches,  watercourses,  tunnels, 
water-gates,  sluices,  hanks,  bridges,  and  other  requisites  in, 
over,  and  upon  the  lands  within  the  said  First  District  as  were 
then  used  for  those  purposes  as  they  might  think  necessary, 
and  should  make,  set  out,  and  appoint  such  new  and  other 
mills,  engines,  and  other  devices,  ditches,  drains,  watercourses, 
tunnels,  water-gates,  sluices,  banks,  bridges,  and  other  requi- 
sites, as  well  upon,  in,  through,  and  over  the  said  lands,  as 
upon,  in,  through,  and  over  any  ancient  inclosures  or  other 
lands  within  the  said  First  District,  of  such  size,  depth,  and 
breadth,  and  in  such  directions  as  they  should  think  fit.  Then 
by  s.  17  of  the  Act  it  was  provided  that  the  Commissioners 
should,  within  two  years  after  the  passing  of  the  Act,  scour 
out  an  ancient  drain  and  watercourse,  called  Carr  Dyke,  and 
heighten  and  strengthen  its  banks  for  the  purpose  of  receiving 
the  waters  running  from  the  high  lands  into  the  same,  and 
conveying  them  into  a  river  called  the  Folly  river  and  thence 
into  the  river  Welland,  and  preventing  them  from  overflowing 
the  banks,  or  injuring  the  said  common  and  waste  lands  and 
other  lands  in  the  said  North  Level,  or  any  part  thereof ;  and 
by  s.  18  it  was  provided  that  the  Commissioners  should  set  out 
and  allot,  out  of  the  Borough  Fen  Common,  among  other 
things,  a  Foreland  on  the  whole  of  the  east  side  of  Carr  Dyke 
bank  of  a  certain  width,  and  should  set  out  all  such  roads  and 
ways  across  and  along  the  said  Foreland  as  should  be  requisite 
for  the  necessary  occupation  of  the  old  inclosures  adjoining  to 
Carr  Dyke  and  the  allotments  in  respect  of  them,  so  that  the 
same  might  conveniently  be  occupied  together,  but  that  it 
should  not  be  lawful  for  any  person  or  persons  to  permit  any 
stock,  except  sheep,  to  pasture  thereon,  or  for  the  lessee  for 
the  time  being  to  permit  any  stock,  except  sheep,  to  pasture 
thereon,  and  that  all  cattle,  except  sheep,  found  pasturing 
thereon  should  be  deemed  to  be  trespassing,  and  that  it  should 
be  lawful  for  the  Bedford  Level  Corporation,  or  any  others 
interested  in  the  preservation  of  the  said  Foreland,  to  impound 
the  stock  so  found  pasturing  thereon.    Then  by  s.  20  it  was 
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enacted  that  the  banks  of  Carr  Dyke,  and  also  the  said  Fore- 
land, should  be  kept  and  preserved  by  the  said  Commissioners, 
or  the  Commissioners  for  drainage  thereinafter  mentioned,  as 
pasture  or  grass  land,  and  the  grass  and  herbage  of  the  said 
banks  and  Foreland,  and  also  the  fisheries  in  the  Carr  Dyke 
and  all  other  the  drains  to  be  made,  scoured  out,  and  preserved, 
pursuant  to  the  Act,  should  be  let  by  the  said  Commissioners, 
or  by  the  Commissioners  of  drainage,  at  their  annual  meetings 
in  every  year  for  the  best  rent  that  could  reasonably  be  obtained 
for  the  same  under  such  regulations,  and  subject  to  such 
restrictions  as  they  should  think  necessary,  and  the  moneys 
arising  from  such  letting  should  be  applied  for  the  general 
purposes  of  the  Act.  The  Act  then  made  provisions  for  the 
setting  out  and  appointing  by  the  Commissioners  of  public  and 
private  carriage,  bridle,  and  drift  roads  and  footpaths  in,  over, 
and  upon  the  lands  to  be  drained,  allotted,  and  inclosed,  and  of 
allotments  to  the  surveyors  of  highways  of  parts  of  such  lands 
for  gravel  pits ;  and  by  s.  21,  which  is  very  material,  it  was 
provided  that  the  herbage  of  these  allotments,  and  also  of  the 
public  and  private  roads,  should  belong  to  and  be  the  property 
of  the  person  or  persons  to  whom  the  Commissioners  should 
allot  and  award  the  same.  There  are  many  expressions  in  the 
Act  which  point  to  the  importance  attached  by  the  framers  of 
it  to  the  maintenance  of  the  drainage  system  thereby  provided 
for  in  the  public  interest,  and  which  indicate  that  any  provisions 
made  for  the  preservation  of  that  system  were  meant  to  be,  not 
temporary  merely,  but  permanent  provisions  for  the  purpose  of 
securing  the  objects  mentioned  in  the  recitals  of  the  Act.  It 
was  enacted  by  s.  57  that,  as  soon  as  the  Commissioners  should 
have  completed,  among  other  things,  the  divisions  and  allot- 
ments directed  to  be  made  by  them,  and  should  have  made, 
executed,  and  completed  all  such  works  of  drainage  as  were 
therein  provided  for,  and  have  done,  performed,  and  executed 
all  and  every  the  several  matters  and  things  which  by  the  Act 
they  were  directed  and  empowered  to  do,  they  should  draw  up 
an  award,  which  should  express  distinctly  and  separately  the 
quantity  and  contents  contained  in  the  lands  to  be  divided  and 
inclosed,  and  the  quantity,  contents,  situation,  abuttals,  and 
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boundaries  of  the  several  parcels  and  allotments  by  them  set 
out  and  allotted,  and  also  describe  all  the  public  roads  and 
ways,  and  all  private  roads  and  v^^ays,  and  all  mills,  engines, 
drains,  ditches,  tunnels,  watercourses,  water-gates,  sluices, 
banks,  bridges,  and  other  works  which  should  have  been  made 
or  repaired  by  them  respectively  pursuant  to  the  Act,  or  that 
should  be  deemed  necessary  by  them  for  the  preservation  and 
drainage  of  the  said  common  and  waste  land,  and  also  all  such 
other  orders,  regulations,  and  determinations,  to  be  observed 
and  followed  by  the  several  proprietors,  as  should  be  necessary 
or  proper  to  be  inserted  in  the  said  award,  conformable  with 
the  tenor  or  purport  of  the  Act  and  the  recited  Act,  or  for  the 
completing  and  maintaining  the  said  divisions,  drainage,  and 
inclosure.  By  s.  61  of  the  Act  provision  was  made  for  the 
appointment  of  a  body  of  persons,  who  were  to  be  Commis- 
sioners for  the  future  drainage  and  preservation  of  the  said 
lands  and  grounds.  It  was  enacted  by  s.  74  that  the  said 
Commissioners  of  drainage  should  from  time  to  time  repair 
and  work  all  such  mills  and  engines  as  were  then  erected,  or 
which  should  be  erected  by  the  first-mentioned  Commissioners, 
and  scour  out,  widen,  heighten,  strengthen,  and  repair  all  such 
other  drains,  ditches,  watercourses,  tunnels,  water-gates,  sluices, 
banks,  bridges,  and  other  requisites  as  might  be  used  for  the 
drainage  and  preservation  of  the  said  lands,  and  should  also 
make,  erect,  and  set  up,  and  work  such  new  and  other  mills, 
engines,  and  other  devices,  ditches,  drains,  &c.,  and  other 
requisites  within  the  said  First  District  as  should  in  their 
discretion  be  necessary  and  proper  for  the  drainage  and  preser- 
vation of  the  said  lands  ;  and  by  s.  79  it  was  enacted  that  the 
said  Commissioners  of  drainage  should  from  time  to  time,  as 
occasion  should  require,  assess,  rate,  tax,  and  charge  all  and 
singular  the  lands  and  grounds  directed  to  be  inclosed  and 
drained  with  such  an  annual  acre  tax  as  should  be  necessary  to 
defray  the  expenses  of  the  several  works  necessary  for  the 
future  drainage  and  preservation  of  the  said  lands  and  therein 
authorized  to  be  done  by  the  said  Commissioners  of  drainage. 
By  s.  82  it  was  provided  that  the  moneys  arising  from  the 
taxes  to  be  raised  by  virtue  of  the  Act,  and  all  other  moneys  to 
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be  collected  and  received  by  the  Commissioners  of  drainage,  c.  A. 

should  be  paid  and  applied  in  paying  all  such  costs,  charges,  1902 

and  expenses  as  should  be  necessary,  and  should  be  incurred  by  j^eaversox 

them,  in  executing  the  several  matters  and  things  therein  ^• 

'  o  o  Peter- 

•authorized  by  them  to  be  done  and  executed  pursuant  to  the  borough 
powers  therein  contained,  in  order  to  obtain  a  drainage  of  the  Council. 
waters  on  the  said  lands  through  the  several  rivers  and  drains   coiuas  ^r.E. 
towards  the  sea.    By  s.  89  it  was  provided  that,  if  any  person 
should  maliciously  cut,  break  down,  burn,  demolish,  or  destroy 
any  mills,  banks,  and  hedges  already  made  or  erected,  or  which 
might  thereafter  be  made  or  erected,  supported,  or  maintained 
for  the  purposes  of  the  Act,  he  should  be  liable  to  be  punished 
as  a  felon,  and,  if  any  person  should  wilfully  stop,  dam  up,  or 
damage  any  rivers,  drains,  watercourses,  dams,  or  other  works 
already  made  or  erected,  or  which  should  thereafter  be  made 
or  erected,  supported  or  maintained,  for  any  of  the  purposes 
aforesaid,  he  should  be  liable  to  forfeit  a  sum  not  exceeding  5L 
to  the  said  Commissioners  of  drainage  to  be  applied  by  them 
for  the  purposes  of  the  Act. 

I  have  referred  to  these  passages  in  the  Act  as  shewing  that 
all  the  provisions  thereby  made  are  intended,  not  as  merely 
temporary  arrangements  for  the  drainage  of  the  area  to  which 
it  relates,  but  as  a  permanent  scheme  for  the  drainage  of  that 
area,  not  only  for  the  benefit  of  persons  interested  in  it,  but  as 
part  of  a  larger  district  already  provided  for  by  other  Acts, 
which  scheme  is  to  provide  in  connection  with  those  Acts  for 
a  complete  and  systematic  drainage  of  the  whole  area  down 
to  the  sea. 

Eeturning  to  the  question  as  to  the  herbage  on  the  roads, 
which  by  s.  21  was  to  belong  to  the  person  or  persons  to  whom 
the  Inclosure  Commissioners  should  allot  the  same,  the  award, 
which  was  made  in  1822,  the  Act  having  been  passed  in  1812, 
after  setting  out  among  other  things  the  allotments  and  certain 
public  and  private  roads,  provided,  as  to  certain  of  the  roads 
included  in  the  area  inclosed,  among  which  was  the  road  in 
question,  that  the  herbage  thereon  should  belong  to  and  be  the 
property  of  the  surveyor  for  the  time  being  of  the  highways 
to  be  appointed  for  the  said  common  or  waste  lands,  called 
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C.  A.      Borough  Pen  Common  and  the  Four  Hundred  Acre  Common^, 
1902      to  be  by  him  let  annually  for  the  depasturing  of  sound  and 
Neaveeson  healthy  sheep,  but  of  no  other  cattle  or  stock  whatever,  at  and 
Peter-  ^^^^  ^^^^     rents  that  could  be  reasonably  obtained  for 

BOROUGH  the  same,  and  that  such  rent  or  rents  should  be  annually  paid 
Council,  and  applied  towards  defraymg  the  charges  and  expenses  of 
couta^M.E.  maintaining  and  keeping  in  repair  the  said  public  and  private 
roads.  It  appears,  from  the  award  that  when  it  was  made  the- 
fences  between  this  road  and  the  allotments  had  been  already 
made,  for  the  award  provided  that  the  owners  for  the  time- 
being  of  the  allotments  bounded  by  the  road  in  question  should 
support  and  keep  in  repair  the  fences  thereof  against  the  roads-^ 
on  which  they  abutted,  fences  having  already  been  made  in 
pursuance  of  the  directions  and  authorities  contained  in  the 
Act.  The  award  also  provided  that  the  owners  of  allotments^ 
should  from  time  to  time,  when  necessary,  at  their  own  cost 
well  and  sufficiently  cleanse  and  scour  out  the  several  fence 
ditches  of  and  within  their  several  allotments  for  the  free 
passage  of  water  along  such  ditches. 

We  have  therefore  the  following  considerations  to  deal  with 
in  deciding  this  case.  The  Act  contemplates  the  establishment 
of  a  permanent  system  of  drainage  for  the  area  to  which  it 
relates  in  connection  with  a  larger  area,  and,  as  incidental  to 
that  scheme,  it  contains  an  express  provision  with  regard  to 
the  roads  in  a  certain  part  of  the  area,  namely  the  Foreland 
near  the  Carr  Dyke,  that  the  herbage  on  them  shall  be 
depastured  only  by  sheep,  and  it  provides  with  regard  to  the 
herbage  on  other  roads  that  it  shall  be  the  property  of  the 
person  or  persons  to  whom  the  Commissioners  shall  allot 
the  same;  and  then  comes  the  award,  which  now  has  the 
force  of  an  Act  of  Parliament,  vesting  the  herbage  on  those 
roads  in  the  surveyor  of  highways,  and  providing  that  he  shall 
let  it  only  for  the  purpose  of  being  depastured  by  sound  and 
healthy  sheep  and  by  no  other  cattle  or  stock  whatever. 
What  is  the  reason  for  excluding  stock  other  than  sheep  ?  I 
think  that  the  obvious  reason  for  making  this  provision  is  that 
it  was  thought  that  cattle  and  horses  might,  by  trampling 
down  the  banks  of  the  drains,  cause  a  difficulty  in  maintaining 
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them,  and  so  do  a  public  mischief  by  interfering  with  the      C.  A. 
working  of  the  drainage  system.    It  appears  to  me  that  the  1902 
provision  which  excluded  stock  other  than  sheep  was  intended  neaveeson 
to  be  ancillary  to  the  main  object  of  the  Act,  and  not  a  mere  peter- 
temporary  provision  relating  only  to  a  time  antecedent  to  the  borough 
award,  during  which  the  fences  were  growing  up  and  the  Council. 
banks  becoming  consolidated.     The  fences  on  the  land  in   coums  m.r. 
question,  and  probably  those  on  the  other  lands  allotted,  had 
been  made  before  the  award  was  published,  and  the  restriction 
as  to  cattle  is  introduced  with  regard  to  this  road  for  the  first 
time  in  the  award  of  the  Commissioners,  to  whom  the  Act 
intrusts  the  power  of  determining  what  shall  be  done  with  the 
herbage  on  the  roads  other  than  that  on  the  roads  expressly 
provided  for  in  the  Act.    I  do  not  think  that,  in  the  face  of 
that  provision  in  the  award,  it  would  be  competent  for  the 
owner  of  the  soil  of  this  road  or  any  other  persons  to  grant  the 
right  of  depasturing  cattle  and  horses  on  it,  because  that  would 
be  distinctly  contrary  to  the  purpose  of  the  Act.    It  appears  to 
me  that  the  test,  by  which  to  determine  whether  the  Court 
ought  to  presume  a  lost  -grant  in  this  case,  is  to  consider 
whether,  immediately  after  the  making  of  the  award,  the 
owners  of  the  allotments,  or  any  other  persons,  could  legally 
have  met  together  and  agreed  to  grant  to  the  surveyor  of  high- 
ways the  right  to  depasture  cattle  and  horses  on  the  roads.  1 
think  that  such  a  grant  would  have  been  directly  contrary  to 
statutory  provisions,  which  made  it  unlawful  to  depasture 
stock  other  than  sheep  on  the  road,  because  it  might  interfere 
with  the  drainage  of  the  district,  and  make  it  more  difficult  for 
the  Drainage  Commissioners,  who,  after  the  making  of  the 
award,  were  charged  with  the  duty  of  maintaining  the  drainage 
of  the  district,  to  keep  the  drains  open. 

It  was  argued  that  the  provisions  of  the  Act  relied  on  by  the 
plaintiff's  counsel  afforded  no  obstacle  to  the  presumption  of  a 
lost  grant  on  two  grounds,  one  being  that  they  were  only  for 
the  benefit  of  the  proprietors  of  lands  adjoining  the  roads, 
upon  whom  was  imposed  the  obligation  of  keeping  the  ditches 
cleansed,  and  the  other  being  that  they  were  only  temporary 
provisions  meant  to  cover  the  period  during  which  the  drains 
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C.  A.      were  being  got  into  working  order,  and  the  fences  were  growing 
1902      up ;  and  that,  after  that  period,  there  was  no  occasion  for  them, 
Neaverson  and  therefore  the  Act  ought  not  be  construed  as  negativing 
Petee-  legahty  of  depasturing  the  road  with  cattle  and  horses 

^EuEAL^^  after  that  period  had  expired.  I  have  already  dealt  with  the 
Council,  question  whether  these  provisions  were  merely  of  a  temporary 
Coliius  M.E.  nature,  and  I  think  that  we  cannot  infer  from  the  Act  that 
they  were  introduced  merely  for  the  purpose  of  benefiting  the 
owners  of  the  adjoining  lands.  They  were,  in  my  opinion, 
part  of  a  scheme  intended  for  a  larger  and  a  permanent  pur- 
pose, namely  the  maintenance  of  a  continuous  system  of 
through  drainage  of  the  area  to  which  the  Act  related  in 
connection  with  a  larger  area.  The  Moor  Drain,  which  adjoins 
the  road  in  question  on  one  side,  is  not  merely  a  subsidiary 
drain,  but  extends  for  a  long  distance,  and  is  clearly  one  of  the 
drains  which  is  necessary  for  carrying  out  the  main  purpose  of 
the  Act. 

We  were  pressed  with  the  case  of  Haigh  v.  West  (1),  mainly 
on  the  question  whether  the  provision  restricting  the  pasturage 
to  sheep  was  temporary  only.  The  decision  in  that  case,  so 
far  as  that  point  was  concerned,  appears  to  have  turned  on  an 
Act  of  such  a  special  character  that  the  case  was  not  deemed 
worth  reporting  in  the  Law  Beports  on  that  point.  Moreover, 
the  provisions  of  the  Act  there  in  question  were  directed  to 
a  subject-matter  wholly  different  from  that  involved  in  the 
present  case.  That  Act  did  not  deal  with  the  drainage  of  fen 
land,  and  the  Court  construed  the  provisions  of  it,  which  pro- 
hibited the  keeping  of  sheep  on  the  highways  set  out  by  the 
Commissioners,  as  merely  directed  to  the  period  before  the 
main  provisions  of  the  Act  came  into  operation.  Here  the  pro- 
vision, which  limits  the  right  of  the  surveyor  with  regard  to 
depasturing  stock  on  the  road,  is  made  by  the  award,  ten 
years  after  the  passing  of  the  Act,  when  all  the  preliminary 
operations  under  the  Act  had  been  carried  out,  and  the  fences 
and  drains  had  been  made.  It  seems  to  me  impossible  in  this 
case  to  draw  any  other  inference  from  the  legislation  than  that 
the  intention  was  that  the  provision  for  excluding  cattle  from 
(1)  [1893]  2  Q.  B.  19. 
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the  roads  was  intended  to  be  a  permanent  feature  of  the  scheme 
for  the  maintenance  of  the  drainage  of  the  area,  and  not 
temporary  only. 

Again,  it  is  essential  to  consider  who,  if  a  grant  is  to  be 
presumed,  are  to  be  the  supposed  grantors  and  grantee.  The 
defendants'  counsel  found  themselves  in  considerable  difficulties 
in  this  respect.  I  agree  that  the  Court  is  endowed  with  a 
great  power  of  imagination  for  the  purpose  of  supporting 
ancient  user.  But,  in  inferring  a  legal  origin  for  such  user, 
it  cannot  infer  one  which  would  involve  illegality.  That  was 
laid  down  in  BocJidale  Canal  Go.  v.  Badcliffe.  (1)  In  that  case 
there  were  provisions  in  an  Act,  under  which  millowners  were 
entitled  to  use  water  from  a  canal  for  a  certain  purpose.  A 
millowner  had  for  many  years  used  water  from  the  canal  for 
other  purposes.  It  was  held  that  that  user  could  not  give  him 
a  right,  because,  the  canal  company  being  debarred  from  supply- 
ing him  with  water  except  as  authorized  by  the  Act,  the  grant^ 
of  such  a  right  by  the  canal  company  would  be  illegal.  If 
what  I  have  said  as  to  the  effect  of  the  Act  in  this  case  is 
correct,  such  a  grant  as  is  here  suggested  would  have  been 
illegal,  whoever  is  supposed  to  have  made  it.  But  that  is  not 
all.  Such  a  grant  must  be  made  to  some  grantee.  It  is 
suggested  that  a  grant  in  favour  of  the  surveyor  of  highways 
may  be  inferred.  There  is  some  difficulty  as  to  such  a  grant, 
because  the  surveyor  of  highways  is  not  a  corporation.  It  is 
said  that  a  grant  might  be  made  to  some  trustee  for  him. 
Possibly  the  difficulty  as  to  the  grantee  might  be  so  sur- 
mounted. But  a  much  greater  difficulty  arises  as  to  the 
supposed  grantors.  The  learned  judge  appears  to  have  been 
of  opinion  that  the  owners  of  the  soil  of  the  private  roads  might 
release  the  surveyor  from  the  restriction  as  to  the  letting  of 
the  herbage.  But,  as  I  have  already  pointed  out,  the  restric- 
tion not  being  intended  merely  for  their  benefit,  they  had  no 
power  to  waive  it,  and,  if  they  did  so,  they  did  what  they  had 
no  power  to  do,  and  what  the  Legislature  forbids.  The  whole 
of  the  herbage  is  vested  in  the  surveyor,  and  they  have  no 
property  in  it,  nor  any  right  to  extend  his  powers  with  regard 

(1)  18  Q.  B.  287. 
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C.  A.  to  it.    It  was  suggested  that  the  whole  of  the  inhabitants  of 

1902  the  parish  might  be  supposed  to  have  made  the  grant.  But 

Neavekson  they  had  no  more  power  to  do  so  than  the  owners  of  the  soil 

Peter-  roads.    The  scheme  of  drainage  contained  in  the  Act 

BOEouGH    -y^ras  not  made  for  their  benefit  alone.    The  Drainage  Commis- 
Rural        .  .  ^ 

Council,  sioners  were  charged  with  the  duty  of  maintaining  and  safe- 
coiiins  M.E.  guarding  the  drainage  system  of  the  area  to  which  the  Act 
,  relates,  the  purpose  of  which  was  not  limited  to  that  area,  but 
was  intended  for  the  benefit  of  that  larger  portion  of  the  public, 
which  might  be  interested  in  the  keeping  of  this  fen  land 
drained  and  in  a  salubrious  condition.  If  anything  is  to  be 
presumed  in  this  case,  it  would  be  necessary  to  presume  a  lost 
Act  of  Parliament.  It  would  be  absurd  to  ask  us  to  presume 
the  passing  of  such  an  Act  subsequently  to  the  year  1822. 

It  is  clear  that,  if  the  defendants  jcannot  justify  letting  the 
herbage  on  Moor  Koad  for  depasturing  horses  and  cattle,  the 
plaintiff  is  entitled  to  maintain  his  action  for  some  damages,  as 
having  been  injured  by  their  illegal  action. 

Por  these  reasons  I  think  that  the  judgment  of  the  learned 
judge  cannot  be  supported.  The  appeal  must  therefore  be 
allowed,  and  judgment  entered  for  the  plaintiff  for  405. 
damages.  (1) 

BoMER  L.J.  I  have  arrived  at  the  same  conclusion  in  this 
case  as  the  Master  of  the  Eolls.  In  the  first  place,  I  think  it 
clear  from  the  provisions  of  the  Inclosure  Act  that  the  duties 
of  the  Inclosure  Commissioners  appointed  under  it,  and  those 
of  the  Drainage  Commissioners,  who  were  to  succeed  them, 
were  not  confined  to  merely  draining  and  allotting  among  the 
commoners  the  area  to  which  the  Act  relates.  In  my  opinion 
it  was  intended  by  the  Act  that  they  should  do  more  than  that, 
namely,  that  they  should  provide  for  the  maintenance  and 
preservation  of  the  drainage  of  that  area,  regarded  not  merely 
by  itself,  but  as  forming  part  of  a  general  system  of  drainage 
for  a  larger  area,  whereby  the  waters  from  the  whole  area 
might  be  carried  through  the  drains  into  the  rivers  of  the 
district,  and  so  down  to  the  sea.  I  think  also  that  the  allottees 

(1)  The  claim  for  an  injunction  was  not  pressed. 
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under  the  award  to  be  made  were  not  the  only  persons  inter- 
ested under  the  Act  and  the  award,  but  the  rights  of  a  larger 
portion  of  the  public  were  concerned.  It  appears  to  me  that 
the  Commissioners,  in  making  their  award,  had  rights  of  a 
public  character  to  regard,  and  that  provisions  made  by  them 
in  that  award,  for  the  purpose  of  preserving  the  drainage  of 
the  district,  must  be  considered  as  provisions  made  in  the 
interests  of  the  public.  That  being  so,  I  do  not  think  that 
all  the  allottees  under  the  Act  could  legally  combine  together 
to  abrogate  any  of  those  provisions.  They  would  have  no 
right,  for  instance,  as  it  seems  to  me,  to  agree  to  stop  up  a 
watercourse  adjudged  by  the  award  of  the  Commissioners  to 
be  necessary  or  proper  for  the  drainage  of  the  area  and  required 
to  be  preserved  for  that  purpose.  A  fair  test  appears  to  me 
to  be  this.  If  it  were  right  to  say,  as  to  one  or  some  of  the 
drains  or  watercourses  adjudged  by  the  Commissioners'  award 
to  be  essential  for  the  drainage  of  the  area,  that  the  allottees 
had  power  to  decide  that  such  a  drain  or  watercourse  was 
unnecessary,  and  to  deal  with  it  accordingly  of  their  own 
motion,  then  they  might  go  on  from  one  to  another,  and 
ultimately  claim  the  right  to  do  away  with  the  whole  system 
of  drainage,  if  they  chose,  and  allow  the  land  to  go  back  to 
its  ancient  state  and  become  a  fen  again.  I  think  that  is  a 
position  which  the  allottees,  all  combining  together,  could  not 
legally  take  up.  Still  less  could  one  or  some  of  them  claim  to 
stop  or  interfere  with  a  particular  watercourse  provided  for  the 
drainage  of  the  area,  because  it  happened  to  flow  by  his  or 
their  allotment  or  allotments.  I  think,  therefore,  that  all  the 
provisions,  as  to  which  it  can  be  gathered  from  the  Act  and 
award  that  they  were  intended  to  be  of  a  permanent  character 
for  the  preservation  of  the  drainage  system  of  the  area,  are 
provisions  which  it  is  not  competent  either  for  the  owners  of 
the  allotments,  or  the  inhabitants  of  the  parish  constituted 
under  the  Act,  to  release  or  do  away  with  by  any  grant  made 
by  them. 

I  now  come  to  the  consideration  of  the  particular  provisions 
of  the  award  which  are  material  to  the  present  case.  In  the 
first  place,  it  is  admitted  that  the  award  must  be  treated  as 

2  S  2  1 


C.  A. 

1902 
Neaverso-V 

V. 

Peter- 
borough 

KURAL 

Council. 

Romer  L.J. 


576 


CHANCEEY  DIVISION. 


[1902} 


O.A. 

1902 
Neayerson 

V. 

Petee- 

BOKOUGH 
KURAL 

Council. 
Romer  L.J. 


valid,  including  that  part  of  it  which  relates  to  the  limitation 
of  the  right  to  depasture  stock  on  these  private  roads.  The 
question  then  arises,  "Why  was  that  limitation  inserted  in  the 
award  ?  I  come  to  the  conclusion  that  it  was  inserted  in  order 
to  assist  in  carrying  out  the  general  purposes  of  the  Act, 
including  the  preservation  of  the  drainage  of  the  district,  and 
not  merely  for  the  protection  of  the  owners  of  land  adjoining 
the  road,  or  of  the  owners  of  the  soil  of  the  road.    I  further 
am  of  opinion  that,  upon  the  true  construction  of  the  Act  and 
award,  the  provision  imposing  this  limitation  on  the  right  of 
depasturing  stock  on  the  roads  was  intended  to  be  of  a  per- 
manent and  not  a  temporary  character.    This  case  is  quite 
distinguishable  from  that  of  Haigh  v.  West  (1),  which  turned 
on  the  construction  of  the  particular  provisions  of  the  Act  there 
in  question,  and  the  special  circumstances  of  that  case.    As  a 
matter  of  fact,  we  all  know  that  the  depasturing  of  heavy  cattle 
on  roads  which  adjoin  ditches  would  tend  to  destroy  and  break 
down  their  banks,  and  so  to  choke  up  the  ditch  ;  and  one  can, 
therefore,  very  well  see  why  the  Inclosure  Commissioners 
should  have  limited  the  right  of  pasturage  as  they  have  done. 
It  is  to  be  observed  that  the  provision  limits  the  pasturage  of 
sheep  to  those  that  are  sound  and  healthy.  I  do  not  think  that 
that  limitation  was  inserted  solely  with  regard  to  the  interests 
of  the  adjoining  landowners.    I  think  that  the  Commissioners 
must  have  borne  in  mind  that  they  were  deahng  with  roads 
close  to  watercourses,  through  which  the  water  flowed  from 
district  to  district,  and  that  they  considered  that  to  have 
infected  or  unsound  sheep  on  such  a  road  might  tend  to  cause 
mischief  to  the  public.  That  seems  to  be  a  provision  not  made 
merely  in  the  limited  interests  of  the  adjoining  landowners,  but 
also  in  the  interest  of  a  larger  pubHc.    It  is  worthy  of  notice 
that  in  this  award  we  find  instances  where  the  Inclosure  Com- 
missioners, having  power  to  do  so,  did  grant  unlimited  rights 
of  pasture  over  roads.    But  it  appears  on  examination  that 
in  those  cases  the  road  and  pasturage  was  not  adjacent  to 
important  through  drains  along  which  the  drainage  of  the 
district  had  to  pass.    It  appears  in  the  case  now  before  us  that 

(1)  [1893]  2  Q.  B.  19. 
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on  one  side  Moor  Eoad,  the  road  in  question  in  this  appeal,  C.A. 

adjoins  an  important  through  drain  or  watercourse  of  that  1902 

kind.    It  follows  from  the  considerations  which  I  have  men-  xeaversojt 

tioned,  in  my  opinion,  that  the  provision  limiting  the  right  of  p^jter- 

pasturage  on  this  road  was  not  intended  for  the  protection  of 

the  allottees  only,  but  was  a  provision  made  for  the  public  Council. 

purpose  of  preserving  the  drainage  system  of  the  area;  and    Romer l. j. 

therefore  that  it  could  not  be  disregarded,  or  released,  or  made 

the  subject  of  a  grant  by  the  owners  of  the  adjacent  lands  or 

the  inhabitants  of  the  parish.    I  do  not  see  how,  consistently 

with  the  public  duties  imposed  by  the  Act  upon  the  Drainage 

Commissioners,  the  limited  right  of  pasturage  given  by  the 

award  could  be  extended,  and  the  surveyor  of  highways  freed 

from  the  limitation  imposed  by  the  Inclosure  Commissioners. 

Under  the  circumstances  of  this  case,  therefore,  I  do  not  see 

how  the  Court  can  properly  presume  a  lost  grant,  by  which  the 

surveyor  was  freed  from  that  limitation.    On  these  grounds  I 

think  that  the  defence  set  up  by  the  defendants  fails.    It  is 

clear  that,  if  their  action  was  wrongful,  the  plaintiff  is  entitled 

to  damages,  because  he  has  been  thereby  injured.    This  is  not 

a  case  in  which  an  injunction  appears  to  be  necessary,  and  I 

think  the  justice  of  the  case  will  be  met  by  giving  the  plaintiff 

judgment  for  405.  damages  with  costs. 

Mathew  L.J.  I  am  of  the  same  opinion.  I  could  better 
have  understood  much,  of  the  argument  for  the  defendants  if 
this  case  could  be  regarded  as  one  in  which  common  land 
had  been  divided  into  allotments  by  agreement  between  the 
persons  interested  therein.  It  might  with  some  reason  then 
be  said  that  a  provision  made  in  pursuance  of  such  an  agree- 
ment might  be  considered  as  made  in  the  interest  of  the 
allottees,  and  therefore  might  be  released  by  them.  Such  a 
case  would  be  a  totally  different  one  from  that  with  which  we 
are  here  dealing.  It  appears  to  me  impossible  to  read  this  Act 
without  seeing  that  the  paramount  object  of  it  was  the  con- 
version of  fen  land,  which  was  of  little  or  no  value,  into 
valuable  property.  The  allotments  to  be  made  would  have 
been  worth  nothing  if  the  land  had  remained  in  its  swampy 
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condition.  The  main  purpose  of  the  Act  was  in  the  pubhc- 
interest  to  convert  marshy  land  into  dry  land.  That  object 
was  provided  for  in  the  following  manner.  Commissioners 
were  appointed  with  ample  power  to  take  the  necessary  steps 
for  draining  the  land,  and  making  it  fit  for  allotment.  An 
interval  was  allowed  before  the  making  of  the  award,  during 
which  all  the  necessary  works  of  drainage  were  to  be  executed^ 
and,  when  they  were  executed,  an  award  was  to  be  made^. 
which  was  to  contain  such  provisions  and  regulations  as  the 
Commissioners  might  think  essential  for  maintaining  the 
drainage  of  the  land  and  rendering  it  valuable.  When  that 
award  was  executed,  the  functions  of  the  Inclosure  Commis- 
sioners were  to  cease,  and  their  place  was  to  be  taken  by 
another  body,  called  the  Drainage  Commissioners,  whose  duty 
it  was  to  protect  and  preserve  the  drainage  system  already 
established  by  the  Inclosure  Commissioners.  It  is  argued  that 
a  provision  made  by  the  Inclosure  Commissioners  in  their 
award,  in  pursuance  of  the  objects  of  the  Act,  can  somehow  or 
other  be  got  rid  of  through  the  action  of  the  allottees  under 
the  Act.  The  suggestion  that  this  can  be  done  through  the 
presumption  of  a  lost  grant  seems  to  me  really  to  amount  to 
saying  that  statutory  provisions  can  be  repealed  by  the  allottees, 
although  they  were  not  made  solely  in  the  interest  of  indi- 
viduals, but  also  in  that  of  the  public.  In  my  opinion,  the 
restriction  on  pasturage  was  clearly  not  intended  to  be  merely 
temporary.  The  provisions  made  by  the  Inclosure  Commis- 
sioners in  their  award  must  be  taken  to  relate  to  the  period 
after  they  had  done  their  work,  and  to  be  provisions  which 
were  intended  to  be  retained  in  force  by  the  Drainage  Com- 
missioners in  perpetuity.  It  was  argued  that  the  frontagers 
on  the  roads  could  create  a  trust  in  favour  of  the  surveyor  of 
highways  so  as  to  get  rid  of  the  restriction  as  to  pasturage. 
I  do  not  think  they  had  any  power  to  repeal  the  provisions  of 
the  statute  to  that  extent.  I  do  not  see  how  they  could  bind 
the  Drainage  Commissioners  by  such  an  arrangement,  or  how 
anything  of  the  kind  could  be  done  without  the  assistance  of 
those  Commissioners.  Then  could  the  Drainage  Commissioners 
have  joined  in  the  creation  of  any  such  trust  ?    Clearly  not,. 
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for,  in  so  doing,  they  would  have  been  violating  the  provisions  C.  A. 

of  the  statute.    Under  these  circumstances  I  do  not  see  how  1902 

there  could  be  a  legal  origin  for  the  practice  of  letting  the  xeaverson 

herbage  on  the  road  in  question  for  depasturing  horses  and  peter- 

cattle  as  well  as  sheep.    For  these  reasons  I  agree  that  the  borough 

^  *^  KURAL 

appeal  should  be  allowed.  Council. 

Solicitors  for  plaintiff:  Clarke,  Bawlins  d  Co.,  for  Percival 
d  Son,  Peterborough, 

Sohcitor  for  defendants  :  /.  Matthew  Voss,  for  J,  W.  Buckle, 
Peterborough. 
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DEVEEGES  v.  SANDEMAN,  CLAEK  &  CO.  c.a. 

1902 

[1899   D.    1935.]  ^ 

Jan.  24,  30 ; 

Mortgage — Shares  in  Company — Implied  Power  of  Sale — Notice  to  Mortgagor     March  1 . 
— Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41), 
ss.  19,  20. 

The  mortgagee  of  shares  (the  mortgage  not  being  by  deed)  has,  in  the 
absence  of  an  express  power  of  sale,  an  implied  power  to  sell  the  shares 
on  default  by  the  mortgagor  in  payment  of  the  amount  due  at  the  time 
appointed  for  payment,  or,  if  no  time  be  fixed,  then  on  the  expiration  of  a 
reasonable  notice  by  the  mortgagee  requiring  payment  on  a  day  certain. 

Per  Stirling  and  Cozens-Hardy  L.JJ. :  A  month's  notice,  or  even  less, 
would  be  a  reasonable  notice. 

Sects.  19  and  20  of  the  Conveyancing  Act,  1881,  do  not  affect  the  power 
of  sale  which  is  implied  in  the  case  of  a  mortgage  of  shares  not  made 
by  deed. 

Decision  of  Farwell  J.  [1901]  1  Ch.  70,  that  the  defendants  were  justified 
in  selling  shares  which  had  been  mortgaged  to  them  by  the  plaintiff, 
without  any  express  power  of  sale,  affirmed,  Yaughan  Williams  L.J. 
dissenting,  on  the  ground  that  a  proper  notice,  requiring  payment  of  the 
mortgage  debt  on  a  day  certain,  had  not  been  given  by  the  defendants 
to  the  plaintiff. 

Appeal  against  the  decision  of  Farwell  J.  (1) 
The  action  was  brought  for  the  redemption  of  1050  shares 
in  a  companylcalled  the  Central  and  West  Boulder  Gold  Mines, 
Limited,  or,  in  the  alternative,  for  damages  for  the  wrongful 
sale  of  those  shares  by  the  defendants. 

.    (1)  [1901]  1  Ch.  70. 
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G.  A.  The  defendants  were  stockbrokers.    On  July  13,  1897,  they, 

1902  on  the  instructions  of  the  plaintiff,  who  was  a  Spaniard,  pur- 

I>e™ges  chased  for  him  400  shares  in  a  company  called  the  Central 

Q ,  ^  ^'  Boulder  Gold  Mines,  Limited.    The  purchase  was  made  for 

oA^  DEM  AN, 

Clark  &^Co.  the  next  settling  day,  July  29,  1897.  The  plaintiff  paid  only 
a  part  of  the  purchase-money,  and  the  defendants  paid  the 
balance  for  him,  upon  the  terms  of  an  agreement  with  him  (not 
by  deed)  that  they  should  have  a  charge  upon  the  shares  for  the 
sum  which  they  paid,  with  interest  thereon  at  6  per  cent,  per 
^nnum.  By  the  desire  of  the  plaintiff  the  shares  were  trans- 
ferred to  the  defendants  and  were  registered  in  their  names. 
No  date  was  fixed  for  the  repayment  of  the  advance,  and  no 
express  power  to  sell  the  shares  was  given  to  the  defendants. 
On  August  31,  1897,  the  defendants  wrote  to  the  plaintiff  as 
follows : — 

"  We  have  been  expecting  to  receive  from  you  the  further 
remittance  as  promised  by  you  to  complete  the  amount  due 
to  us  on  the  purchase  of  the  400  shares,  which  have  been,  as 
desired  by  you,  registered  in  our  names,  and  are,  subject  to 
the  amount  you  owe  us,  plus  interest  to  the  next  account  day, 
15th  September,  at  your  disposal. 

"  Should  you  not  place  us  in  funds  by  that  date  we  shall 
deem  ourselves  at  liberty  to  sell,  at  our  discretion  as  to  date, 
and  at  the  then  market  price,  the  shares  we  hold." 

In  consequence  of  illness  the  plaintiff  did  not  at  once  reply 
to  this  letter,  but  on  October  12,  1897,  he  wrote  to  the  defend- 
ants inclosing  a  cheque  for  50Z.,  and  saying  that  he  hoped 
shortly  to  send  them  the  balance. 

In  October  and  November,  1897,  the  defendants,  by  the 
plaintiff's  instructions,  purchased  for  him  300  more  shares  in 
the  company.  He  did  not  provide  the  whole  of  the  purchase- 
money,  but  they  paid  the  balance  which  was  not  paid  by  him 
on  the  same  terms  as  before,  and  the  shares  were  registered 
in  their  names.  On  October  22,  1897,  he  sent  to  the  defend- 
ants a  cheque  for  126/.  155.,  and  on  November  30  he  sent  them 
another  cheque  for  12Z.  35.  lOd.  He  never  made  any  further 
payment  on  account  of  the  purchase-money  of  the  shares. 

All  the  unpaid  purchase-money  remained  due  on  May  31, 
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1898,  on  which  day  the  defendants  wrote  to  the  plaintiff  a  C.  A. 
letter  in  which  they  expressed  their  desire  that  he  would  not  1902 
further  delay  in  fulfilling  his  promise  to  liquidate  his  indebted-  deverges 
ness  to  them,  which  they  stated  amounted  at  the  end  of  March  ^j^^^^^^j^^ 
to  bill.  105.  6tZ.,  and  carried  an  accruing  6  per  cent,  interest.  Clark  &  Co. 
They  informed  him  that  the  shares  were  then  only  worth  a 
doubtful  105.  per  share.  They  added :  "  We  are  waiting  to 
receive  either  funds  from  you  to  pay  for  them  "  (the  shares) 
or  your  instructions  to  sell  them  at  a  given  price,  and  moneys 
io  meet  the  deficiencies  which  have  gradually  accumulated 
since  your  purchases."  On  June  7  the  plaintiff  replied  to  the 
effect  that  he  had  not  received  some  money  due  to  him  in 
London,  and  that  this  was  the  cause  of  the  delay,  but  that  he 
'expected  to  receive  it  in  the  course  of  the  month,  and  then  he 
would  settle  with  them.  Shortly  after  this  a  scheme  for  the 
reconstruction  of  the  company  under  s.  161  of  the  Companies 
Act,  1862,  was  resolved  on.  The  reconstituted  company  was 
to  be  called  the  Central  and  West  Boulder  Gold  Mines, 
Limited.  Under  this  scheme  each  assenting  shareholder  was  to 
receive,  in  exchange  for  every  two  11.  shares  held  by  him,  three 
shares  in  the  new  company  of  11.,  but  with  only  175.  per  share 
paid  up ;  and  September  9  was  fixed  as  the  last  day  for  assents 
by  shareholders.  Correspondence  took  place  between  the 
defendants  and  the  plaintiff  with  reference  to  this  scheme  in 
June  and  July.  In  a  letter  of  June  13,  in  which  the  defend- 
ants informed  the  plaintiff  of  the  nature  of  the  reconstruction 
scheme,  they  said :  "  We  will  thank  you  to  give  us  by  return 
of  post  your  positive  instructions  as  to  selling  your  shares  or 
your  intimation  of  your  desire  to  participate  in  the  new  com- 
pany and  your  adoption  of  the  liabiHty  thereon.  In  either 
case  we  count  on  receiving  your  remittance  for  the  amount 
overdue  on  your  purchases  of  the  original  shares." 

On  August  22,  1898,  the  defendants  wrote  to  the  plaintiff 
asking  him  to  give  us  your  decision  whether  you  intend 
participating  in  the  reconstruction  of  the  company,  thereby 
incurring  a  liability  of  35.  on  1050  shares,  or  whether  you 
will  adopt  the  only  other  alternative  of  allowing  your  shares 
to  be  forfeited,  and  thereby  accept  the  entire  loss  and  sacrifice 
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C.  A.      of  the  shares  you  have  purchased,  but  which  you  have  not  yet 
1902       entirely  paid  us  for.    It  seems  wise  to  join  in  the  scheme  on 
Deveeges  off-chance  of  success,  or  with  a  view  of  seizing  some 

Sandeman  Po^si^^^  opportunity  of  sehing  at  a  price  in  advance  of  the 
Clark  &  Co.  amount  payable  on  joining  this  scheme.  Having  regard  tO' 
the  position  you  have  placed  us  in,  we  are  compelled  to  give 
you  clear  notice  that  we  shall  not  apply  for  the  1050  shares, 
adopting  the  liability  of  3s.  per  share  (which  must  be  done- 
previous  to  September  9)  on  your  behalf  or  for  your  benefit, 
excepting  always  that  (sic)  you  have  previously  remitted  to 
us,  and  also  accompanying  your  instructions  with  a  further 
remittance  to  cover  the  amount  payable  on  these  new  shares. 
We  further  regret  having  to  inform  you  that,  as  you  have  not 
fulfilled  your  promise  by  remitting  us  the  money  to  complete 
the  purchase  of  the  shares,  and  that  we  are  unprovided  by  any 
security,  we  shall  deem  ourselves  at  liberty  to  adopt  at  our 
pleasure  such  steps  as  may  unfortunately  be  necessary  to 
recover  the  debts  due  by  you  to  us." 

On  September  3,  1898,  the  plaintiff's  clerk  by  his  direction 
wrote  to  the  defendants  stating  that  the  plaintiff  was  ill,  and 
that,  by  reason  of  difficulties  in  trade  in  consequence  of  the  war, 
he  was  "  unable  to  dispose  of  the  less  (sic)  sum  of  money  "  ;  the 
writer  continued  :  "  That  said,  you  will  see  the  manner  of 
managing  his  interests  at  the  matter  of  Central  Boulders  Gold 
Mines  shares,  hoping  that  you  will  obtain  at  less  (sic)  the  sum 
you  have  paid." 

On  September  9  the  defendants  replied  to  this  letter,  and 
said  that  unless  they  received  a  remittance  in  response  to  a 
telegram  which  they  had  sent  to  the  plaintiff  ("  must  have  cash 
remittance  ")  they  must  reluctantly  take  steps  to  recover  their 
debt.  The  letter  stated  that  the  remittance  required  must  be  of 
the  moneys  due  to  the  defendants,  with  a  further  sum  to  cover 
the  amount  payable  on  claiming  and  taking  up  the  new  shares. 
On  the  same  day  notice  was  given  by  the  liquidators  of  the 
company  that  the  time  for  applying  for  the  new  shares  under 
the  reconstruction  scheme  was  extended  to  September  23.  On 
September  15  the  defendants  wrote  to  the  plaintiff,  informing, 
him  of  the  extension  to  September  23,  and  said :  "  We  must 
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receive  a  remittance  from  you  before  that  day  in  order  to  take      C.  A. 
the  new  shares  on  your  behalf.    We  would  impress  on  you  1902 
that,  if  you  fail  to  remit,  you  will  lose  all  interest  in  the  shares,  deverges 
and  we  must  proceed  against  you  to  recover  the  sums  we  have  q^j^J^man 
paid  on  your  account."    On  September  19  the  plaintiff  wrote  Clark  &  Co. 
to  the  effect  that  it  was  quite  impossible  for  him  at  that  moment 
to  remit  cash  as  was  desired  by  the  defendants.   On  October  3, 
1898,  the  defendants  wrote  to  the  plaintiff,  inclosing  a  statement 
of  account  shewing  "  balance  of  payments  made  by  us  on  your 
account,  with  interest  to  30th  ult.,  due  to  us  of  5951.  2s.  9(i.," 
and  they  asked  him  to  remit  this  sum  to  them  forthwith.  On 
November  16,  1898,  the  defendants  wrote  again  to  the  plaintiff, 
reminding  him  of  their  letter  of  October  3,  and  renewing  their 
application  to  him    to  liquidate  this  sum,  or  even  a  material 
portion  of  it."    They  went  on  to  speak  of  it  as  an  "  unsecured 
debt,"  and  added  that,  if  he  found  it  necessary  to  delay  the 
settlement  of  it,  he  ought  to  hypothecate  to  them  bonds  or 
properties  of  a  minimum  value  of  600^.,    as  it  is  unreasonable 
as  well  as  unfair  to  us  to  remain  in  our  debt  without  giving  us 
any  protection  whatever."    The  defendants  did  not  in  this 
letter  inform  the  plaintiff  that  they  had  already  taken  up  the 
1050  new  shares  in  exchange  for  the  700  old  ones. 

In  July,  1899,  the  plaintiff  was  in  England,  and  he  then 
discovered  that  the  defendants  had  taken  up  the  1050  shares, 
and  had  sold  them  in  the  previous  March.  Shortly  afterwards 
he  commenced  this  action. 

Farwell  J.  held  that  the  defendants  had  an  implied  power 
to  sell  the  shares,  and  that  they  had  given  proper  notice  to  the 
plaintiff  before  so  doing.  And  he  directed  an  account  to  be 
taken. 

The  plaintiff  appealed. 

Bohert  Wallace^  E.G.,  and  G.  H.  Stutfield,  for  the  plaintiff.  We 
submit,  first,  that  the  defendants  had  no  power  to  sell  the  shares 
without  giving  the  plaintiff  notice.  In  Tucker  v.  Wilson  (1), 
which  was  relied  upon  by  the  learned  judge  below,  there  was 

(1)  (1714)  1  P.  Wms.  261,  sub  nom.  Wilson  v.  Tooher,  5  Bro.  P.  C.  193. 
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C.  A.      in  fact  notice  and  also  an  assent  by  the  mortgagor  to  a  sale,  to 
1902      be  implied  from  his  request  that  the  sale  should  be  deferred  for 
Devekges   si  week.  The  basis  of  the  decision  was  that  the  mortgagor  was 
Sandeman       default,  and  that  the  mortgagees  had  given  him  notice  that 
Clark  &  Co.  if  he  did  not  redeem  within  a  certain  time  they  would  sell,  and 
the  mortgagor  would  be  taken  to  assent.    Subsequent  cases 
follow  the  same  principle.    In  Lockwood  v.  Ewer  (1),  which 
was  cited  by  the  defendants  in  the  Court  below,  all  that  was 
decided  was  that  a  mortgagor  of  stock  would  not  be  allowed  to 
bring  an  action  for  redemption  twenty  years  after  the  date  of 
the  mortgage.    All  the  authorities  were  discussed  in  Li  re 
Morritt  (2),  where  it  was  held,  according  to  the  head-note,  that 
a  mortgagee  of  personal  chattels  of  which  he  has  taken  posses- 
sion has,  without  any  express  power  in  the  mortgage  deed, 
upon  default  in  payment  of  the  mortgage  money  by  the  mort- 
gagor, and  after  "  reasonable  notice  "  to  him,  power  to  sell  the 
chattels. 

All  that  it  is  necessary  for  the  plaintiff  to  shew  is  that  a  mort- 
gagee of  stock  is  obliged  to  give  the  mortgagor  notice  before  sale. 
Cotton  L.  J.,  in  reference  to  a  pledge  of  personal  chattels,  said  (3) 
that  there  is  an  implied  power  of  sale,  but  only  after  notice  to 
the  pledgor.  There  is  no  reported  case  in  which  notice  has  not 
been  the  basis  of  the  judgment,  the  Court  proceeding  upon  an 
implied  assent  to  the  sale.  The  learned  judge  below  took  the 
view  that  in  Tucker  v.  Wilson  (4)  there  was  notice.  At  all 
events,  the  doctrine  of  Tucker  v.  Wilson  (4)  cannot  apply  to 
such  a  case  as  this,  where  the  defendants  told  the  plaintiff  that 
the  shares  were  forfeited,  the  security  gone,  and  nothing  was 
left  for  him  to  redeem. 

[Vaughan  Williams  L.J.  referred  to  Bobbins  on  Mortgages, 
vol.  i.  pp.  275-6.] 

Secondly,  we  submit  that,  under  the  present  law,  the  defend- 
ants, as  mortgagees,  had  no  power  to  sell  these  shares. 
Formerly,  a  mortgagee  of  personalty  had  an  implied  power  to 
sell,  the  reason  being  that  it  was  important  that  commercial 

(1)  (1742)  2  Atk.  303.  (4)  1   P.  Wms.   261,  sub  nom. 

(2)  (1886)  18  Q.  B.  D.  222.  Wilson  v.  Tooker,  5  Bro.  P.  C.  193. 

(3)  Ibid.  232. 
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men,  who  had,  perhaps,  no  time,  in  a  pressing  matter  of  busi-      c.  a. 
ness,  for  a  formal  mortgage  involving  the  necessity  of  enforcing  1902 
it  by  a  decree  for  sale  or  foreclosure,  should  have  a  security  deverges 
readily  reahzable.    But  then  came  the  Conveyancing  and  Law  ^anJema^-, 
of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  s.  19  of  which  Clark  &  Co. 
provides  what  the  powers  of  a  mortgagee,  whether  of  realty  or 
personalty,  shall  be.    Those  powers  include  a  power  of  sale 
when  the  mortgage  money  has  become  due ;  but  by  s.  20  that 
power  is  not  to  be  exercised  until  notice  requiring  payment  has 
been  served  upon  the  mortgagor,  and  default  is  made  for  three 
months  after  service.    And  it  is  to  be  particularly  observed 
that  these  powers  are  given  only  when  the  mortgage  is  made 
by  **deed."    So  that,  if  there  is  no  "  deed,"  there  is  no  power 
of  sale,  either  of  realty  or  personalty,  the  Act  thus  placing 
real  and  personal  property  on  the  same  footing  in  this  respect. 
Accordingly,  assuming  there  was  formerly  in  fact  a  power  of 
sale  of  personal  property — and  there  was  none  of  real  estate 
before  Lord  Cranworth's  Act,  23  &  24  Vict.  c.  145— the  Act  of 
1881,  with  reference  to  both  classes  of  property,  excludes  ar 
power  of  sale  when  the  mortgage  is  not  by  "  deed."  It 
therefore  swept  away  any  power  of  sale  which  previously 
existed,  such  as  the  restricted  power  of  sale  under  the  Chancery 
Amendment  Act,  15  &  16  Vict.  c.  86,  s.  48 :  Wayn  v.  Lewis  (1) : 
a  power  much  enlarged  by  s.  25  of  the  Act  of  1881,  which 
applies  to  sales  in  foreclosure  actions  relating  to  either  realty 
or  personalty.    The  enlarged  powers  so  given  to  a  mortgagee 
have  done  away  with  the  reasons  stated  in  Tucker  v.  Wilson  (2) 
for  giving  a  mortgagee  of  stocks  or  shares  a  power  of  sale  as 
inherent  in  his  mortgage.    "We  therefore  submit  that  the  law 
of  mortgage  as  to  both  real  and  personal  property  must  now  be 
treated  as  assimilated. 

Even  if  the  Court  i disapproves  this  contention,  and  holds 
that  in  a  mortgage  of  personalty  there  is  an  inherent  power  of 
sale,  we  submit  that  the  mortgagor  is  entitled  to  notice  of 
the  precise  amount  of  his  indebtedness,  and  of  the  mortgagee's 
intention  to  exercise  his  power  of  sale,  in  order  that  he,  the 

(1)  (1853)  1  Drew.  487. 

(2)  1  P.  Wms.  261,  subjiiom.  WiIso7i  v.  TooJcer,  5  Bro.  P.  C.  193. 
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C.  A.      mortgagor,  may  have  an  opportunity  of  exercising  his  right  to 
1902      redeem.    It  is  inequitable  and  oppressive  that  a  mortgagee 
Deveeges    should  have  power  to  sell  without  notice :  Miller  v.  Cook  (1) ; 
Sandeman,         there  should  be  at  least  reasonable  notice.    None  such  was 
Jla^k  &  Co.  giyen  here.    The  defendants  cannot  rely  on  their  letter  of 
August  31,  for  the  circumstances  were  subsequently  altered, 
and  in  fact  they  practically  waived  their  right  to  sell  if  they 
had  any. 

Upjohn,  K.G.J  and  Stewart-Smith,  for  the  defendants.  We 
submit  that  the  decision  of  the  learned  judge  was  right,  and 
that  the  defendants  had  power  as  mortgagees  to  sell  these 
shares  after  a  reasonable  time  had  elapsed  for  payment  of  the 
money.  The  plaintiff  had  distinct  notice,  in  the  defendants' 
letter  of  August  31,  1897,  of  their  intention  to  sell  if  they 
thought  fit,  and,  as  the  learned  judge  pointed  out,  that  was  not 
dissented  from  in  any  way,  and  other  shares  were  subsequently 
bought  on  the  footing  of  that  letter  remaining  unchallenged. 
Not  only  so,  but  all  the  letters  from  April  to  September,  1898, 
constituted  notices  requiring  payment.  Especially  was  the 
letter  of  August  22,  1898,  which  informed  the  plaintiff  that 
unless  he  took  up  the  new  shares  all  his  shares  would  be 
forfeited,  such  a  notice  as  entitled  the  defendants  to  sell. 

The  new  shares  in  the  reconstructed  company  stand  in  the 
same  position  as  the  original  shares  in  the  old  company.  They 
resemble  a  renewed  lease  when  the  original  lease  has  been  mort- 
gaged. It  is  well  settled  that  the  pledgee  of  personal  chattels 
has  by  law  an  implied  power  to  sell  the  chattels  in  default  of 
payment  of  the  debt  by  the  pledgor  at  the  time  fixed  for  pay- 
ment, or,  if  no  time  is  fixed,  within  a  reasonable  time  after 
notice  by  the  pledgee  requiring  payment,  and  a  mortgagee  of 
personal  chattels  after  he  has  taken  possession  has  a  similar 
power :  In  re  Morritt  (2)  ;  Ex  parte  Hubbard.  (3) 

[Vaughan  Williams  L.J.  referred  to  Donald  v.  Suckling.  (4)] 

And  it  is  submitted  that  a  mortgagee  of  shares  has  a  similar 
implied  power  of  sale.  By  a  mortgage  (as  distinguished  from 
a  pledge)  the  property  passes  to  the  mortgagee. 

(1)  (1870)  L.  R.  10  Eq.  641,  647.         (3)  (1886)  17  Q.  B.  D.  690,  698. 

(2)  18  Q.  B.  D.  222,  233.  (4)  (1866)  L.  E.  1  Q.  B.  585. 
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[Vaughan  Williams  L.J.  Must  not  the  notice  say  in  c.A. 
effect,  "  If  you  do  not  pay  the  debt,  I  shall  sell  the  shares  "  ?]  1902 

If  that  is  necessary,  the  defendants'  letter  of  August  31, 1897,  deverges 
which  has  never  been  withdrawn,  was  sufficient.  Sandem\x 

[Vaughan  Williams  L.J.  If  the  pledgee  repudiates  the  Clark  &  Co. 
pledge,  has  he  still  a  legal  right  to  sell  ?] 

Henderson  v.  Astwood  (1),  in  the' Privy  Council,  shews  that 
he  has.  That  case  establishes  (1.)  that  mere  lapse  of  time  will 
not  prevent  the  exercise  of  a  power  of  sale  in  a  mortgage ; 
<2.)  that  the  fact  that  the  mortgagee  has  by  words  or  conduct 
represented  that  the  equity  of  redemption  is  at  an  end  will 
not  prevent  him  from  exercising  the  power  of  sale.  A  mort- 
gagee who  sells  in  the  belief  that  he  is  the  absolute  owner  of 
the  property  may  yet  thereby  exercise  his  power  of  sale.  A 
mortgagee  is  not  to  be  converted  into  an  absolute  owner  to  his 
own  detriment  merely  because  he  has  made  an  honest  mistake. 
That  was  the  basis  of  the  decision  in  Henderson  v.  Astwood.  (1) 

[Vaughan  Williams  L.J.  Your  proposition  is  that,  if  an 
act  can  be  justified  under  a  power,  it  will  not  be  rendered 
invalid  because  the  actor  thought  that  he  was  doing  the  act 
under  a  different  title  ?] 

Yes.  It  was  natural  for  the  defendants  to  say  they  had  no 
security,  when  the  shares  were  at  that  time  almost  worthless. 
There  is  no  estoppel  against  the  defendants. 

An  argument  also  took  place  on  the  question  of  the  measure 
of  damages,  in  case  the  Court  should  consider  that  the  plaintiff 
was  entitled  to  damages  for  the  sale  of  the  shares.  It  is  con- 
sidered unnecessary  to  report  this  part  of  the  argument,  because 
in  the  result  the  Court  had  not  to  decide  the  question. 

The  following  authorities  were  cited  upon  the  point :  In  re 
Ottos  Kopje  Diamond  Mines  (2) ;  Mayne  on  Damages,  6th  ed, 
p.  402 ;  Michael  v.  Hart  d  Co.  (3)  ;  Greening  v.  Wilhinson  (4) ; 
Ewhanh  v.  Nutting  (5)  ;  Halliday  v.  Holgate  (6)  ;  Johnson 

(1)  [1894]  A.  C.  150.  (4)  (1825)  1  C.  &  P.  625 ;  28  R.  R. 

(2)  [1893]  1  Ch.  618,  621,  626.  790. 

(3)  [1901]  2  K.  B.  867;  [1902]        (5)  (1849)  7  C.  B.  797. 

1  K.  B.  482.  (6)  (1868)  L.  R.  3  Ex.  299. 
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C.A.      V.  Stear  (1) ;  Miller  v.  Bell  (2) ;  Jennings  v.  Broughton  (3) ; 

1902  Martin  v.  Porter  (4) ;  In  re  Bahia  and  San  Francisco  By. 
Devekges  Co,  (5) ;  Oioen  v.  Bouth  (6) ;  M' Arthur  v.  Lord  Seaforth.  (7) 
Sandeman,  Stutfield,  in  reply,  referred  on  the  question  of  damages  to 
CLARK  &  Co.  Hochster  v.  De  la  Tour  (8) ;  Frost  v.  Knight.  (9) 

Owr.  ac?i?.  -1;^?^. 

March  1.  Vaughan  Williams  L.J.  read  the  following  judg-^ 
ment : — The  main  question  in  this  case  is,  whether  the  sale  by 
the  defendants  of  these  shares  in  March,  1899,  is  a  sale  within 
their  power.  There  may  be  some  doubt  as  to  whether  the 
defendants  were,  strictly  speaking,  mortgagees ;  but,  as  both 
sides  argued  the  case  before  us  on  the  assumption  that  the 
defendants  were  mortgagees,  I  shall  deal  with  the  case  on  that 
assumption.  The  plaintiff  in  his  statement  of  claim  so  asserted, 
and,  although  the  defendants  by  the  form  of  their  pleading 
denied  this  allegation,  yet,  in  the  argument  before  us  and  in 
the  Court  below,  the  counsel  for  the  defendants,  with  the 
assent  of  the  counsel  for  the  plaintiff,  withdrew  this  denial. 
Now,  the  defendants,  being  mortgagees,  have  in  equity,  not- 
withstanding their  legal  title  to  the  shares,  no  estate  sufficient 
to  enable  them  to  sell,  and  thus  exclude  the  mortgagor  from 
his  equitable  right  to  redeem,  unless  there  is  either  an  express 
or  an  implied  power  of  sale  in  the  mortgage.  In  the  present 
case  there  is  no  express  power  of  sale,  and  we  have,  therefore, 
to  ascertain  whether  or  not  there  is,  in  the  circumstances  of 
this  case,  an  implied  power  of  sale.  I  wish  at  once  to  say  that 
I  do  not  think  that  the  circumstances  which  will  give  rise  to 
an  implication  of  a  power  of  sale  in  favour  of  a  mortgagee  of  a 
chattel,  or  even  of  stock  or  shares,  can  differ  in  favour  of  the 
mortgagee  from  those  which  are  necessary  to  give  a  right  of 
sale  to  a  pledgee.  In  both  cases  the  creditor  holding  security 
is  allowed,  as  against  the  debtor  in  default,  to  enlarge  his 
interest  or  estate.    In  the  case  of  a  pledge,  whether  of  chattels 

(1)  (1863)  15  C.  B.  (N.S.)  330.  (6)  (1854)  23  L.  J.  (CP.)  105. 

(2)  [1891]  1  Q.  B.  468.  (7)  (1810)  2  Taunt.  257 ;  11  K.  K. 

(3)  (1854)  5  D.  M.  &  G.  126.  559. 

(4)  (1839)  5  M.  &  W.  351.  (8)  (1853)  2  E.  &  B.  678. 

(5)  (1868)  L.  K.  3  Q.  B.  584.  (9)  (1872)  L.  K.  7  Ex.  111. 
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or  of  stock  or  shares,  a  power  of  sale  is  implied  at  law  if  a  day      C.  A. 
is  fixed  by  the  contract  for  the  payment  of  the  debt ;  for  in  i902 
such  a  case  it  is  inferred  that  the  contract  between  the  parties  Deverges 
is  that,  if  the  borrower  do  not  repay  the  advance,  the  lender  ^^ande^man 
shall  be  at  liberty  to  reimburse  himself  by  the  sale  of  the  thing  ^^lark  &  Co 
pledged.    In  the  case  of  a  mortgage  in  which  there  is  a  fixed  ^^Jij^^^g^j 

day  for  payment  and  default  in  payment,  a  similar  power  of   

sale  would  seem  to  arise,  if  not  in  the  case  of  a  mortgage  of  a 
chattel,  at  all  events  in  the  case  of  a  mortgage  of  stock  or 
shares.  This  seems  established  by  Tucker  v.  Wilson.  (1)  In 
the  present  case  no  day  is  fixed  for  payment  by  the  original 
contract.  Now,  in  the  case  of  a  pledge  at  law,  it  would  seem 
to  be  fairly  well  established  that,  when  a  loan  is  for  an  indefinite 
time,  the  lender  may  terminate  the  credit  by  giving  notice  to 
the  debtor  to  pay  on  a  certain  day,  and  that  upon  default  in 
payment  on  that  day  the  pledgee  may  sell  the  pledge ;  but 
I  know  of  no  case  in  which  the  power  of  sale  of  a  pledge  has 
been  held  to  arise  in  a  case  where  no  day  has  been  fixed  by 
the  creditor  for  payment ;  and  I  know  of  no  reason  or  autho- 
rity for  the  proposition  that  a  power  to  sell  should  arise  in  a 
case  of  a  mortgage  of  stock  unless  a  day  certain  has  been  fixed 
for  the  payment.  So  far  I  have  dealt  only  with  the  law  apart 
from  the  Conveyancing  Act,  1881.  Sects.  19  and  20  of  that 
Act  do  not  apply  to  the  present  case,  because  the  mortgage 
was  not  by  deed ;  and,  even  assuming  that  the  so-called  notice 
in  the  present  case  would  have  been,  in  the  case  of  a  deed,  a 
notice  requiring  payment  of  the  mortgage  money  served  on 
the  mortgagor,  and  assuming  that  there  would  have  been 
default  in  payment  for  three  months  after  such  service — all  of 
which  assumptions  I  doubt — I  yet  think  that  the  presence  of 
these  provisions  in  the  Conveyancing  Act  would  not  justify 
us  in  departing  from  the  law  as  it  appeared  to  be  estabhshed 
before  the  passing  of  that  Act. 

Let  me  now  consider  the  reason  for  requiring  a  notice  as  a 
condition  of  the  implied  power  of  sale.    It  may  be  said  that 
the  object  of  the  notice  is  to  put  the  mortgagor  in  default, 
and  that  it  is  this  which  is,  in  essence,  the  condition  of  the 
(1)  1  P.  Wms.  261 ;  5  Bro.  P.  C.  193. 

Vol.  I.  1902.  2  T  1 
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C.A.  power  of  sale.  Perhaps  so.  But  in  what  respect  is  the 
1902  mortgagor  to  be  in  default  before  the  pledge  can  be  sold  as 
Deverges  against  him?  The  debt  is  due,  and  an  action  could,  ex 
Sandeman,  iiypothesi,  be  brought  against  him.  Moreover,  why  is  it 
3la^  &  Co.  that  the  notice  must  be  "reasonable,"  as  by  all  the  authorities 
wuSa^^Lj  answer  is  plain— to  give  the 
  mortgagor  a  reasonable  opportunity  to  redeem.  In  my  judg- 
ment none  of  the  letters  in  this  case  did  give  the  mortgagor 
that  opportunity.  Of  course  he  had  the  right  to  redeem  whether 
or  not  a  notice  was  given.  This  is  not  the  opportunity  intended 
to  be  given  by  a  notice ;  there  is  nothing  in  the  letters  to  put 
a  certain  end  to  the  indefinite  credit.  There  is  nothing  in  the 
letters  to  lead  the  mortgagor  to  suppose  that  he  must  redeem 
by  a  definite  day  or  suffer  a  sale  of  the  pledge.  On  the  contrary, 
the  letters  plainly  tell  him  that  the  subject-matter  of  pledge 
has  ceased  to  exist.  It  is  unnecessary  to  look  at  any  of  the 
letters  prior  to  the  purchase  of  the  last  300  shares,  that  is  to 
say,  prior  to  November,  1897.  [His  Lordship  read  the  defend- 
ants' letter  of  May  31,  1898,  and  continued : — ]  The  defend- 
ants are  here  waiting  for  instructions  to  sell,  and  certainly 
make  no  demand  for  immediate  payment  or  for  payment  by  a 
fixed  date.  Then  comes  the  notice  from  the  secretary  of  the 
company  of  the  proposed  reconstruction  meeting,  accompanied 
by  the  letter  of  June  13,  1898,  from  the  defendants.  This  is 
followed  by  a  notice  from  the  liquidators  of  August  16, 
together  with  the  letter  from  the  defendants  of  August  22. 
It  seems  to  me  that  up  to  this  date  there  is  nothing  in 
the  letters  of  the  defendants  making  such  a  demand  as  to 
raise  an  implied  power  of  sale  in  case  the  mortgagor,  the 
plaintiff,  should  not  comply  with  it.  On  the  contrary,  the 
letters  ask  for  instructions  to  sell,  or  for  money  to  take  up  the 
substituted  shares  in  the  new  company;  and  when  we  look 
at  the  letter  of  August  22,  we  find  in  it  a  statement  that, 
unless  the  plaintiff  accepts  the  new  shares,  with  the  liability 
on  them,  his  shares  will  be  forfeited.  It  seems  to  me  impos- 
sible that  anything  in  this  letter,  containing  that  misstatement 
as  to  the  mortgagor's  position,  can  operate  to  raise  an  implied 
power  of  sale.    The  mortgagor  might  have  been  willing  and 
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able  to  redeem,  if  he  had  known  that  he  could,  as  a  dissentient      C.  a. 
shareholder,  have  insisted  on  being  paid  out  at  the  then  value  1902 
of  the  shares.    This,  in  my  judgment,  brings  the  case  within  deverges 
the  principle  of  Pigot  v.  Cubley  (1),  in  which  a  misstatement  s^^deman 
by  the  pledgee  in  his  claim  of  the  amount  due  prevented  the  Clark  &  Co. 
implied  power  of  sale  arising,  and  made  the  sale  wrongful.  y^J^^^^^  j 

The  letter  written  by  the  plaintiff's  clerk  on  September  3, 1898,   

should  really  have  suggested  to  the  defendants  what  the  true 
state  of  the  case  was ;  it  certainly  does  not  speak  of  a  power 
of  sale.  The  misrepresentation  as  to  the  security  being  for- 
feited, if  the  shares  in  the  new  company  were  not  taken  up, 
and  the  view  of  the  defendants  that  they  were  entitled  to 
treat  themselves  as  unsecured  creditors,  although  they  in  fact 
exchanged  the  shares  for  shares  in  the  new  company,  continued 
until  the  sale  of  the  new  shares  in  March,  1899.  Moreover, 
in  the  account  sent  with  the  demand  for  payment  in  October, 
1898,  at  a  time  when  the  1050  shares  were  still  unsold,  but 
when  the  700  shares  had  been  surrendered,  there  is  a  misrepre- 
sentation in  effect  by  omission,  bringing  the  case  within  the 
principle  of  Pigot  v.  Cubley.  (1)  The  mortgagor  was  entitled, 
when  he  knew  of  the  surrender  of  the  old  for  the  new 
shares,  to  elect  to  take  the  new  shares,  but  he  was  not  bound 
so  to  do ;  and  until  he  did  so  the  position  was  that  the  mort- 
gagees had  realized  the  old  shares  by  surrender  and  were  bound 
to  give  credit  for  their  value.  I  am  inclined  to  think  that,  even 
if  there  had  been  such  notice  and  default  as  to  raise  an  implied 
power  of  sale  prior  to  the  taking  up  of  the  new  shares  by  the 
mortgagees  in  September,  the  power  of  sale  would  not  have 
continued  and  extended  to  the  new  shares  which  the  mort- 
gagor had  no  opportunity  of  redeeming ;  but  this  is  unimportant, 
as  I  am  clearly  of  opinion  that  there  never  was  such  notice 
and  default  as  to  raise  an  implied  power  of  sale  either  by  the 
letter  of  May  31  or  by  any  letter  subsequent  to  it ;  and  that 
no  notice  is  material  prior  to  the  date  of  the  purchase  of  the 
last  300  of  the  700  shares. 

It  follows  that,  in  my  opinion,  the  sale  of  the  1050  shares 
substituted  as  security  for  the  700  was  wrongful,  and  that 
(1)  (1864)  15  C.  B.  (N.S.)  701. 
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C.  A.      the  plaintiff  is  entitled  to  damages ;  but  I  think  that  those 
1902       damages  must  be  limited  to  the  price  realized  by  the  shares, 
Deverges    less  the  amount  due  to  the  defendants  for  principal,  interest, 
Sandeman  proper  charges  ;  but,  as  the  55/.  brought  into  Court  was 

Glaek  &  Co.  not  sufficient  to  cover  the  plaintiff's  claim,  I  think  that  the 
vaughan     plaintiff  is  entitled  to  judgment,  with  costs.    The  order  of 

Williama  L.J.  J      to  > 

  Farwell  J.  as  to  costs  is  based  on  the  assumption  that  the 

defendants  were  entitled  to  sell.  Perhaps  I  ought  to  add 
that  the  reason  why  I  think,  notwithstanding  the  decision 
of  Wills  J.  in  Michael  v.  Hart  dt  Co.  (1),  that  the  damages  in 
this  case  must  be  limited  to  the  value  of  the  shares  at  the 
date  of  the  wrongful  sale,  and  do  not  extend  to  the  highest 
value  between  the  wrongful  sale  and  the  trial,  is  that  the 
circumstances  of  the  present  case  do  not  bring  it  within  that 
decision,  assuming  it  to  be  right.  In  the  present  case  the 
evidence  shews  that  the  plaintiff  was  never  in  a  position  to 
redeem  the  shares  until  the  sale  ;  and  it  is  the  merest  specula- 
tion to  assume  that  he  would  have  kept  the  shares  till  May 
(the  time  of  the  highest  price)  and  then  sold  out,  especially  as 
the  mortgagees  could  by  notice  have  compelled  him  to  redeem 
or  have  the  shares  sold.  As  both  my  learned  brethren  have 
arrived  at  a  different  conclusion,  the  appeal  must  be  dismissed, 
with  costs. 


Stieling  L.J.  read  the  following  judgment : — This  case  was 
decided  in  the  Court  of  first  instance,  and  has  been  argued 
in  this  Court,  on  the  basis  that  the  relation  between  the  plaintiff 
and  the  defendants  was  that  of  mortgagor  and  mortgagee ;  and 
I  think  that  it  must  now  be  dealt  with  on  that  footing.  I 
agree  with  Farwell  J.  in  thinking  that  the  statement  of  the 
law  at  p.  276  of  vol.  i.  of  Bobbins  on  Mortgages  is  correct. 
The  passage  is  as  follows  :  "  If  stock  is  itself  made  the  security 
for  money,  and  the  day  appointed  for  payment  is  passed,  the 
mortgagee  may  at  once  proceed  to  sell  the  stock,  and  repay 
himself  principal  and  interest,  without  any  authority  from  the 
mortgagor,  and  without  commencing  an  action  of  foreclosure." 
This,  however,  leaves  open  the  question,  What  are  the  rights 

(1)  [1901]  2  K.  B.  867. 
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of  the  mortgagee  when  no  day  has  been  appointed  for  pay-  c.  A. 
ment?  And  I  have  nowhere  found  any  authoritative  state-  1902 
ment  of  the  law  on  this  head.  Some  hght  may  be  derived  deverqes 
from  what  has  been  said  by  learned  judges  as  to  the  rights  of  g^j^jf^^^j,- 
a  pawnee  or  pledgee  of  chattels  in  hke  circumstances.  Thus  Clahk  &  Co. 
Bowen  L.J.  said  in  Ex  parte  Hubbard  (1):  "There  is  at  stirih.g l.j. 
common  law  an  authority  to  the  pledgee  to  sell  the  goods  on 
the  default  of  the  pledgor  to  repay  the  money,  either  at  the  time 
originally  appointed,  or  after  notice  by  the  pledgee."  In  In  re 
Morritt  (2)  Cotton  L.J.  said:  contract  of  pledge  carries 
with  it  the  implication  that  the  security  may  be  made  avail- 
able to  satisfy  the  obligation,  and  enables  the  pledgee  in  pos- 
session (though  he  has  not  the  general  property  in  the  thing 
pledged,  but  a  special  property  only)  to  sell  on  default  in  pay- 
ment and  after  notice  to  the  pledgor,  although  the  pledgor  may 
redeem  at  any  moment  up  to  sale."  He  afterwards  said  (3), 
with  reference  to  the  position  of  a  mortgagee  of  personal 
chattels :  "  Where  there  is  no  express  power  of  sale  given  by 
the  mortgage,  he  has,  after  default  in  payment,  and  after  he 
has  given  the  mortgagor  a  reasonable  time  to  pay  the  money 
due,  a  power  to  sell  and  give  a  good  title  to  the  purchaser, 
though,  of  course,  the  mortgagor  has,  at  any  time  before  sale, 
a  right  on  payment  of  the  money  due,  including  expenses,  to 
prevent  the  sale  and  redeem  the  chattels."  According  to  those 
authorities  it  would  seem  to  me  that  when  no  time  for  pay- 
ment has  been  originally  fixed,  then,  before  the  power  of  sale 
can  be  exercised,  notice  is  to  be  given  to  the  mortgagor,  and 
default  must  be  made  by  him  in  payment  after  such  notice. 
What  this  notice  is  to  contain  is  nowhere  defined ;  but  it  must, 
of  course,  be  a  notice  which  is  in  all  respects  reasonable,  regard 
being  had  to  the  circumstances  of  the  case.  A  notice  demand- 
ing payment  of  an  excessive  sum  has  been  held  to  be  bad : 
Figot  V.  Gubley.  (4)  The  notice  must  give  a  reasonable  oppor- 
tunity to  the  mortgagor  to  pay  what  is  due  under  the  mort- 
gage; and  I  think  it  is  at  least  desirable  that  it  should  fix 
a  day  for  that  purpose,  and  also  convey  to  the  mind  of  the 

(1)  17  Q.  B.  D.  698.  (3)  18  Q.  B.  D.  233. 

(2)  18  Q.  B.  D.  232.  (4)  15  C.  B.  (N.S.)  701. 
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C.  A.      mortgagor  that,  if  he  fails  to  avail  himself  of  the  opportunity 
1902       given  to  redeem,  the  mortgagee  will  be  in  a  position  to  put  in 
De™es    ^oice  his  rights. 

Sandeman  transaction  between  the  plaintiff  and  the  defendants 

Clakk  &  Co.  commenced  with  a  purchase  of  400  shares  on  July  13  for 
Stirling  L.J.  July  29,  1897.  The  plaintiff  remitted  to  the  defendants  a 
part  only  of  the  purchase-money,  and  the  shares  were  trans- 
ferred to  and  registered  in  the  names  of  two  of  the  defendants. 
On  August  31,  1897,  the  defendants  wrote  to  the  plaintiff. 
[His  Lordship  read  the  letter,  and  continued  : — ] 

By  a  letter  dated  October  12,  1897,  inclosing  a  cheque  for 
50Z.,  the  plaintiff  acknowledged  the  receipt  of  this  letter  of 
August  31,  and  excused  himself  for  not  having  sent  money  to 
the  defendants ;  but  he  raised  no  objection  to  the  exercise  of 
the  right  claimed  by  them.  I  think  that  he  thereby  gave  his 
assent  to  the  defendants'  continuing  to  hold  the  shares  on  the 
terms  stated  in  that  letter,  and  that,  on  non-payment  by  him 
on  September  15,  1897,  of  the  amount  then  due  to  the  defend- 
ants, the  defendants  became  entitled  to  sell  those  400  shares. 
Subsequently  to  the  last  mentioned  date,  further  purchases  of 
shares,  amounting  to  300  in  all,  were  made  by  the  defendants 
on  behalf  of  the  plaintiff,  who  again  remitted  to  them  part 
only  of  the  purchase-money ;  and  these  shares  were  transferred 
and  registered  in  the  same  way  as  the  original  400.  The  last 
of  these  purchases  was  made  on  November  11,  1897.  [His 
Lordship  then  referred  to  the  defendants'  letter  of  May  31, 
1898,  the  reconstruction  scheme,  and  the  defendants'  letter  of 
June  13,  1898,  and  read  their  letter  of  August  22,  1898,  and 
continued : — ] 

I  think  that,  when  fairly  construed,  that  letter  amounted  to 
notice  to  the  plaintiff  that,  unless  he  should  by  September  9 
remit  to  the  defendants  the  amount  of  his  indebtedness  to 
them  in  respect  of  the  shares,  and  also  the  amount  which  would 
become  payable  on  the  new  shares,  the  defendants  would  deem 
themselves  at  liberty  to  enforce  payment  of  the  debt.  [His 
Lordship  then  referred  to  the  subsequent  correspondence,  and 
continued : — ] 

We  were  invited  by  the  learned  counsel  for  the  defendants 
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to  hold  that  the  letter  of  August  22,  1898  (if  no  other  letter),      0.  A. 

was  such  a  notice  as  entitled  them  to  sell  the  shares,  and  I  1902 

have  come  to  the  conclusion  that  it  was.    It  fixed  a  day  for  deverges 

payment— namely,  September  9,  1898.     The  period  between  g^^^J^^j^ 

the  date  of  the  letter  and  the  day  fixed  for  payment  is  two  days  Clark  &  Co. 

longer  than  the  period  fixed  by  the  letter  of  August  31,  1897,    stirimg  l.j. 

which  was  assented  to  by  the  plaintiff,  and  was,  I  think, 

perfectly  reasonable,  both  in  itself  and  also  when  regard  is  had 

to  the  preceding  correspondence.    It  also  clearly  intimated  to 

the  plaintiff  that,  if  he  failed  to  comply  with  the  terms  of  it, 

the  defendants  would  proceed  to  enforce  their  rights.    It  is 

said  that  this  letter  contained  such  misrepresentations  as  to 

invalidate  it  as  a  notice.    These  are,  first,  that  the  defendants 

speak  of  the  shares  as  liable  to  forfeiture  in  the  event  of  the 

plaintiff  not  assenting  to  the  scheme  ;  and,  secondly,  that  they 

describe  themselves  as  unprotected  by  any  security.  Literally, 

no  doubt,  these  statements  are  incorrect.    If  the  plaintiff  did 

not  assent  to  the  scheme,  he  would  have  been  entitled  to 

receive  the  value  of  his  shares,  which  was  ascertained  to  be  a 

little  over  Is.  per  share.    The  defendants  had  a  security,  and, 

if  they  had  sold  the  old  shares  in  the  market,  they  would  have 

obtained  in  the  market  about  the  same  sum  per  share. 

Although  in  these  respects  the  letter  is  not  strictly  accurate, 

I  think  that  the  statements  contained  in  it  are  substantially 

correct,  and  that  it  was  not  invalidated  as  a  notice  by  any 

inaccuracies  in  it.    There  was  no  misleading  of  the  plaintiff. 

His  letters  shew  that  he  was  impecunious,  and  the  sum  of 

about  30Z.  would  not  have  enabled  him  to  pay  a  debt  of 

over  500Z.    The  subsequent  correspondence  extended  the  time 

for  payment  to  September  24,  and  it  does  not  seem  to  me 

that  the  subsequent  letters  of  October  3  and  November  16, 

written  by  the  defendants,  deprived  them  of  any  right  which 

they  had  thus  acquired.    I  say  this  because,  as  I  understand, 

the  learned  judge,  who  heard  the  case  and  saw  the  witnesses, 

has  found  as  a  fact  that  the  defendants,  although  they  made 

a  serious  and  regrettable  mistake  as  to  their  legal  position, 

nevertheless  acted  in  good  faith,  believing  themselves  to  be 

owners  of  the  shares  substituted  for  those  originally  bought. 

In  my  judgment  the  defendants  had,  under  the  letter  of 
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0/A.      August  22,  1898,  power  to  sell  all  the  700  shares  at  any  time 
1902       after  September  24,  1898 ;  and  also,  as  regards  the  first  400 
Deterges    shares,  the  power  derived  from  the  letter  of  August  31,  1897. 
Sandeman   ^^^^  these  powers  were  available  over  the  new  shares  substi- 
Olark  &  Co.  tuted  for  them  respectively.    I  do  not  think  that  the  fact 
stilling  L.J.    found  by  Farwell  J.,  that  the  defendants  sold  bona  fide, 
believing  themselves  to  be  absolute  owners,  precludes  them 
from  defending  themselves  on  the  ground  of  a  power  of  sale 
which  they  were  entitled  to  exercise ;  and  I  think  that  Hender- 
son V.  Astwood  (1)  is  an  authority  in  support  of  that  view.  In 
my  opinion,  the  judgment  of  Farwell  J.  was  right,  and  the 
appeal  ought  to  be  dismissed. 

Cozens-Haedy  L.J.  The  difference  of  opinion  between  my 
two  colleagues  has  made  me  approach  this  case  with  anxiety ; 
but,  after  mature  consideration,  I  think  the  judgment  of 
Farwell  J.  was  correct  and  ought  to  be  affirmed.  The  plaintiff 
alleges  in  his  statement  of  claim  that  the  700  shares,  which 
were  purchased  for  him  by  the  defendants,  acting  as  his 
brokers,  were,  in  accordance  with  a  verbal  arrangement  between 
him  and  them,  transferred  into  the  names  of  two  members 
of  the  defendants'  firm  by  way  of  mortgage  to  secure  the 
sum  so  due  from  the  plaintiff."  This  allegation  was  not 
admitted  by  the  statement  of  defence,  but  it  was  admitted 
before  Farwell  J.,  and  the  argument  before  us  has  proceeded 
on  that  footing.  Assuming  the  true  relation  between  the 
parties  to  be  that  of  mortgagor  and  mortgagees  of  shares,  I 
think  it  is  settled  law — vide  Tucker  v.  Wilson  (2) — that  the 
mortgagees  have  a  power  of  sale,  provided  that  a  reasonable 
time  has  elapsed  after  notice  requiring  payment.  The  notice 
need  not  state  that  the  mortgagees  will  sell ;  it  is  sufficient  that 
the  notice  requires  payment  of  the  mortgage  money.  On  this 
point  s.  20  of  the  Conveyancing  Act,  1881,  may  be  referred  to. 
It  clearly  expresses  that  which  is  implied  when  judges  speak 
of  the  necessity  of  reasonable  notice,  without  saying  what  the 
notice  should  comprise.  Now,  in  the  present  case,  I  think 
the  letters  of  April  6,  1898;  May  31,  1898;  June  13,  1898; 
August  22,  1898  ;  September  9,  1898 ;  and  September  16, 1898, 

(1)  [1894]  A.  0.  150.  (2)  1  P.  Wms.  261. 
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were,  both  separately  and  collectively,  good  notices  requiring      C.  A. 
payment  of  the  mortgage  debt.    I  do  not  rely  upon  the  letter  1902 
of  August  31,  1897,  because  at  that  date  only  400  shares  had  deveroes 
been  purchased;  and  the  letter  could  only  have  relation  to  g^j^J^^Aif 
those  400  shares.    No  time  being  originally  fixed  for  payment  Clark  &  Co. 
of  the  mortgage  debt,  it  was  payable  on  demand ;  and  each  coeens-Hardy 

and  all  of  the  letters  I  have  referred  to  must  be  regarded  as  a   

demand  for  payment.  It  is  true  that  in  Tucker  v.  Wilson  (1) 
there  was  a  definite  time  fixed  originally  for  payment ;  but, 
in  my  opinion,  that  was  not  essential  to  the  decision. 
The  position  of  a  mortgagee  is  at  least  as  good  as,  and 
I  think  in  some  respects  better  than,  the  position  of  a 
pawnee.  In  In  re  Bichardson  (2)  Fry  L.J.  states  the  law 
as  follows  (3)  :  "  The  pawnee  would  have  a  right  to  sell  the 
chattel  pawned,  either  in  default  of  payment  at  the  time  fixed, 
if  there  be  a  time  fixed,  or  in  default  of  payment  after  reason- 
able notice  if  no  time  be  fixed."  And  in  Ex  parte  Hubbard  (4) 
Bo  wen  L.J.  uses  similar  language  (5) :  "  In  all  such  cases  there 
is  at  common  law  an  authority  to  the  pledgee  to  sell  the  goods 
on  the  default  of  the  pledgor  to  repay  the  money,  either  at  the 
time  originally  appointed,  or  after  notice  by  the  pledgee."  I 
may  observe  that  the  letters  to  which  I  have  referred,  with  one 
exception,  do  not  contain  any  statement,  accurate  or  inaccurate, 
as  to  the  amount  due ;  but,  although  a  mistake  as  to  the  amount 
due  may  destroy  the  effect  of  the  notice,  as  between  pledgor 
and  pledgee — Pigot  v.  Gubley  (6) — I  think  that  is  not  the  law 
as  between  mortgagor  and  mortgagee.  In  order  to  restrain 
a  mortgagee  from  selHng,  in  the  absence  of  fraud,  it  is  not 
sufficient  to  contest  the  amount  due  on  the  mortgage.  The 
mortgagor  must  pay  into  court,  or  tender  to  the  mortgagee, 
the  amount  claimed  to  be  due.  Having  regard  to  the  nature  of 
the  property,  a  fortnight,  or  at  the  outside  a  month,  would 
in  the  present  case  be  a  reasonable  time.  If,  therefore,  the 
defendants  had  sold  the  700  shares  in  February  and  March, 
1899,  I  should  have  felt  no  difficulty  in  the  case.  But  some 
difficulty  is  .occasioned  by  the  fact  that  the  700  shares  have 

(1)  1  P.  Wms.  261.  (4)  17  Q.  B.  D.  690. 

(2)  (1885)  30  Ch.  D.  396.  (5)  Ibid.  698. 

(3)  Ibid.  403.  (6)  15  C.  B.  (N.S.)  701. 
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C.  A.      ceased  to  exist,  and  that  under  a  so-called  reconstruction 
1902      scheme  the  defendants  applied  for  and  obtained  an  allotment 
Deverges        1050  shares  in  a  new  company  in  respect  of  these  700 
Sandbman   ^^^^^^»  *^®y  ^^^^  foolish  enough  to  fancy  that  they 

Clabk  &  Co.  could  claim  the  benefit  of  those  shares  as  their  own  property 
Cozens-Hardy  not  subject  to  any  rights  of  the  plaintiff,  and  that  they  sold 
—  those  new  shares  in  February  and  March,  1899,  not  as  mort- 
gagees, but  as  absolute  owners.  Now  it  is  clear  that  those 
1050  new  shares  were  as  much  subject  to  the  mortgage  as  the 
original  700  shares.  It  is  precisely  similar  to  the  case  of  a 
renewed  lease  granted  to  a  mortgagee.  This  is  the  plaintiff's 
allegation.  It  follows  that  the  substituted  property  is  subject 
to  the  same  power  of  sale  as  the  old  property  was  subject  to. 
Nor  can  I  see  that  it  makes  any  difference  that  the  defendants 
sold  under  the  belief  that  they  were  no  longer  mortgagees. 
Farwell  J.  has  found  that  they  were  not  fraudulent ;  and,  this 
being  so,  if  authority  is  wanted,  I  think  the  decision  in  the 
Privy  Council  in  Henderson  v.  Astwood  (1)  suf&ces  to  shew  that 
the  sales  in  February  and  March,  1899,  may  be  supported  as 
sales  under  their  power  as  mortgagees. 

I  cannot  help  expressing  my  regret  at  the  conclusion  at 
which  I  have  arrived,  because  I  am  convinced  that  in  fact  the 
relation  between  the  parties  was  not  that  of  mortgagor  and 
mortgagee.  The  plaintiff  was  in  Spain,  and  the  defendants 
were  in  London.  The  verbal  arrangement  pleaded  is  a  mere 
fiction.  The  relation  between  the  parties  was  simply  that  of 
client  and  brokers ;  and  if  the  plaintiff  had  sued  the  defendants 
on  that  footing,  as  at  present  advised,  I  think  he  might  have 
recovered  damages  for  wrongful  conversion.  The  rights  of  a 
broker,  in  respect  of  a  broker's  lien,  or  under  the  rules  of  the 
Stock  Exchange,  are  not  the  same  as  the  rights  of  a  mortgagee 
under  an  express  contract  of  mortgage.  In  the  view  which  I 
take  it  is  unnecessary  to  consider  what  would  have  been  the 
proper  measure  of  damages  if  the  conversion  of  the  shares  had 
been  wrongful. 


Solicitors:  E.  F.  Weldon ;  Morley,  Shirreff  d  Co. 
(1)  [1894]  A.  C.  150. 


W.  L.  C. 
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In  re  HANDMAN  and  WILCOX'S  CONTEACT.  OA. 

[1900   H.    3963.]  ^^^^ 
^  BUCKLEY 

Settled  Land — Lease—  Void  or  Voidable — "  Best  Rent " — Collusive  Bargain  for  ^ 

Reduction  of  Rent — Purchaser  for  Value  without  Notice — Doubtful  Title —  ^■ 

Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  s.  7,  sub-s.  2 ;  s.  54.  C.  A. 

1902 

A  tenant  for  life,  purporting  to  act  under  the  powers  of  the  Settled         24  27 
Land  Act,  1882,  granted  a  building  lease  of  some  vacant  land  at  less  than        28 ; 
the  best  rent  that  could  reasonably  be  obtained,  the  rent  having  been  17. 
reduced  in  consideration  of  the  waiver  by  the  lessee  of  a  claim  for  damages 
against  the  lessor,  and  the  lessee  covenanted  to  lay  out  a  certain  sum  in 
building.    The  lessee  neglected  to  build,  and  the  lease  was  sold  by 
auction  to  the  vendor  at  a  large  price.    The  vendor  agreed  to  sell  at  an 
enhanced  price  to  the  purchaser,  and  the  purchaser  objected  that,  having 
regard  to  the  amount  of  the  price,  it  must  be  shewn  that  the  rent  reserved 
by  the  lease  was  the  best  that  could  reasonably  be  obtained  within  s.  7, 
sub-s.  2,  of  the  Settled  Land  Act.    The  vendor  had  no  knowledge  of 
the  arrangement  between  the  lessor  and  the  lessee  as  to  the  reduction  of 
the  rent,  and  he  insisted  that,  as  purchaser  for  value  without  notice,  he 
could  make  a  good  title  to  the  purchaser : — 

Held,  by  Buckley  J.,  that,  inasmuch  as  the  lease  did  not  comply  with 
the  statutory  requirements  as  to  rent,  and  the  lessee  did  not  act  in  good 
faith  within  s.  54,  it  was  bad,  and  could  be  set  aside  as  against  a  purchaser 
for  value  without  notice : 

Held,  by  the  Court  of  Appeal,  on  the  authority  of  Freer  v.  Eesse,  (1853) 
4  D.  M.  &  G.  495,  that,  assuming  that  the  lease  was  voidable  only  and 
not  void,  the  title  was  not  such  as  ought  to  be  forced  upon  the  purchaser, 
since  it  depended  on  a  doubtful  question  of  fact,  namely,  whether  his 
predecessor  in  title,  the  vendor,  purchased  without  notice  of  the  defect  in 
the  title. 


This  was  a  purchaser's  summons  under  the  Vendor  and 
Purchaser  Act,  1874. 

In  1894  a  building  lease  of  some  vacant  land  in  the  Western 
Koad,  Ealing,  was  granted  by  G.  Haynes,  as  tenant  for  life 
under  the  powers  of  the  Settled  Land  Act,  1882,  to  W.  Nye 
for  a  term  of  ninety-nine  years  at  a  rent  of  4Z.,  the  lessee 
covenanting,  within  the  space  of  six  months  from  the  date  of 
the  lease,  to  erect  thereon  a  meeting-room  at  the  cost  of  200Z. 
at  least.  The  lessee  did  not  perform  the  covenant  to  build, 
and  eventually  became  bankrupt;  and  in  October,  1900,  his 
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trustee  in  bankruptcy  sold  the  lease  by  auction  to  C.  Handman 
for  150Z. 

In  July,  1900,  Handman  agreed  to  sell  the  property  to 
G.  J.  Wilcox  for  195^.,  and  Wilcox  paid  a  deposit  of  20Z. 
Wilcox  made  the  following  requisition :  "  Having  regard  to 
the  fact  that  the  lease  is  now  sold  for  195Z.,  it  must  be  shewn 
that  the  rent  reserved  was  the  best  rent  that  could  reasonably 
be  obtained." 

Handman  failed  to  comply  with  this  requisition,  and  this 
summons  was  then  taken  out  by  Wilcox,  asking  for  a  declara- 
tion that  the  requisitions  had  not  been  sufficiently  answered, 
and  that  a  good  title  to  the  premises  had  not  been  shewn  in 
accordance  with  the  contract,  and  for  a  return  of  the  deposit. 

It  appeared  from  the  evidence,  which  was  conflicting,  that 
the  lease  was  granted  at  less  than  the  best  rent  that  could 
reasonably  be  obtained,  the  lessor  having  accepted  the  reduced 
rent  of  41.  in  consideration  of  the  waiver  by  the  lessee  of  a 
personal  claim  for  damages  against  him.  It  further  appeared 
from  an  affidavit  filed  by  Handman,  and  this  was  not  contra- 
dicted, that  he  had  no  knowledge  of  the  above  facts,  and  he 
set  up  the  plea  of  purchaser  for  value  without  notice  as  an 
answer  to  the  objection  as  to  the  inadequacy  of  the  rent. 

The  summons  was  heard  before  Buckley  J.  on  February  8, 
1901. 


E.  Glaytofiy  for  the  purchaser.  The  lease  was  granted  by  a 
tenant  for  life  under  the  powers  of  the  Settled  Land  Act,  1882, 
and  the  best  rent  that  could  reasonably  be  obtained  was  not 
reserved  as  directed  by  s.  7,  sub-s.  2.  A  tenant  for  life  is 
treated  as  a  trustee  for  all  parties  (s.  53),  and  cannot  take  a 
premium.  The  lease  is  therefore  void  :  Chandler  y.  Bradley.  (1) 
This  was  not  a  fair  deahng  in  good  faith  as  between  lessor 
and  lessee,  so  as  to  be  protected  by  s.  54  and  be  binding  on 
the  remaindermen ;  it  is  at  least  voidable,  and  may  be  set  aside 
at  the  instance  of  the  remaindermen  :  Chandler  v.  Bradley.  (2) 
Such  a  title  is  too  doubtful  to  be  forced  on  a  purchaser :  In  re 
New  Land  Development  Association  and  Gray.  (3) 

(1)  [1897]  1  Ch.  315.       (2)  [1897]  1  Ch.  323.       (3)  [1892]  2  Oh.  138. 
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Stewart' Smith,  for  the  vendor.  We  are  purchasers  for  value 
without  notice,  and  have  the  legal  estate. 

[Buckley  J.  It  is  a  voidable  transaction,  and  can  be  set 
aside  at  the  instance  of  the  beneficiaries.  How  can  they  be 
estopped  ?  It  is  on  the  face  of  it  a  statutory  lease,  and  you 
bought  with  knowledge  of  the  provisions  under  which  it  was 
made.] 

"We  have  got  the  legal  estate  without  notice,  and  the  fact 
that  the  lease  may  be  set  aside  cannot  affect  us.  In  order  to 
affect  us  notice  must  be  actual,  not  constructive :  Farwell  on 
Powers,  2nd  ed.  p.  429 ;  Green  v.  Pulsford  (1) ;  M'Queen  v. 
Farquhar.  (2) 

Under  s.  54  of  the  Settled  Land  Act,  1882,  the  lease  itself 
is  good  as  between  lessor  and  lessee  and  cannot  be  impugned  ; 
it  cannot  be  that  a  purchaser  from  the  lessee  is  in  a  worse 
position  than  the  lessee  himself. 

[Buckley  J.  The  effect  of  s.  54  is  that  a  lease  is  good  if 
the  parties  bona  fide  agreed  that  the  rent  was  a  proper  one. 
That  does  not  apply  to  make  the  lease  good  by  a  subsequent 
transfer  where  the  rent  was  insufficient  and  the  lease  bad.] 

The  beneficiaries  are  protected  by  the  notice  which  has  to 
be  given  to  the  trustees.  The  lease  is  not  voidable  as  against 
the  transferee.  Even  if  it  is  voidable,  it  is  operative  until  set 
aside,  and  it  passed  the  legal  estate.  The  evidence  shews  that 
the  best  rent  was  reserved  within  the  rule  laid  down  in  Doe  v. 
Badcliffe.  (3) 


C.  A. 
1902 


Handman 
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Buckley  J.  referred  to  the  lease  and  to  s.  7,  sub-s.  2,  of  the 
Settled  Land  Act,  1882,  and  continued: — The  purchaser  says  that 
in  point  of  fact  the  best  rent  was  not  obtained.  If  that  was  the 
case  s.  54  has,  in  my  opinion,  no  application  to  the  present  case. 
[His  Lordship  read  s.  54.]  The  section  applies  only  to  the 
grant  of  a  lease,  and  has  no  application  to  the  time  when  a 
subsequent  transfer  is  made.  The  lease  having  been  granted, 
it  was  put  up  for  sale  by  auction  ;  Handman  bought  it,  and  the 

(1)  (1839)  2  Beav.  70 ;  50  E.  R.  (2)  (1805)  11  Ves.  467 ;  8  R.  R. 
102.  212. 

(3)  (1808)  10  East,  278  ;  10  R.  R.  295. 
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lessee's  trustee  in  bankruptcy  assigned  it  to  Handman.  Hand- 
man  says  he  took  it  without  any  notice  that  it  had  been  granted 
at  a  rent  which  was  not  the  best  rent.  He  now  argues  that 
that  is  a  defence  for  him  on  this  summons.  In  my  opinion 
that  is  not  a  defence.  The  lease  being  a  statutory  lease  under 
a  power  to  grant  leases  at  the  best  rent,  if  the  fact  was  that  it 
was  not  granted  at  the  best  rent,  and  the  lessee  was  not  acting 
in  good  faith  within  s.  54,  the  lease  was  bad ;  and  that  objection 
is  open  at  the  instance  of  the  beneficiaries,  not  only  against  the 
original  lessee,  but  also  against  his  transferees  who  have  acquired 
the  lease  without  notice  of  the  defect.  If  the  lease  was  not 
granted  for  the  best  rent  it  is  voidable,  and  the  beneficiaries 
can  say  so  against  the  transferees  as  well  as  against  the  original 
lessee.  Otherwise  the  lease  might  go  on  during  the  life  of  the 
tenant  for  life,  and  when  the  remaindermen  came  into  possession 
they  would  be  told  that  although  the  tenant  for  life  had  granted 
a  lease  which  was  not  for  the  best  rent  and  was  therefore  bad, 
yet  the  property  had  so  changed  hands  that  they  could  not 
recover  it.    There  remains  only  a  question  of  fact. 

[His  Lordship  dealt  with  the  evidence,  and  came  to  the  con- 
clusion that  the  lease  was  not  a  good  lease  within  the  statute, 
and  the  purchaser  was  not  bound  by  the  contract.] 

H.  C.  K. 

O.  A.         Handman  appealed  from  this  decision.    The  appeal  came  on 
for  hearing  on  January  24,  1902. 

Vernon  Smith ^  E.G.,  and  Stewart- Smith,  for  Handman. 
Handman  purchased  in  the  open  market  a  term  of  ninety-nine 
years,  apparently  validly  created  by  a  tenant  for  life  under  the 
Settled  Land  Act,  1882.  He  thus  got  the  legal  estate  in  the 
term,  and,  being  himself  a  bona  fide  purchaser  without  notice 
of  any  defect  in  the  title,  he  could  hand  on  that  legal  estate  to 
a  purchaser  from  him  even  though  that  purchaser  had  notice 
of  the  defect. 

[Cozens-Haedy  L.J.  Under  sub-s.  5  of  s.  7,  "  a  statement, 
contained  in  a  lease  or  in  an  indorsement  thereon,  signed  by  the 
tenant  for  life,  respecting  any  matter  of  fact  or  of  calculation 
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under  this  Act  in  relation  to  the  lease,  shall,  in  favour  of  the 
lessee  and  of  those  claiming  under  him,  be  sufficient  evidence 
of  the  matter  stated."  "Was  there  any  such  statement  in  this 
case  as  to  this  rent  being  the  best  rent  ?] 

No.  A  tenant  for  life  v^ho  grants  a  lease  under  the  Act 
does,  in  fact,  thereby  pass  the  legal  estate  whether  he  reserves 
the  best  rent  or  not ;  just  as,  if  he  sells  or  makes  an  exchange 
under  ss.  3  and  4,  he  passes  the  legal  estate  whether  he  obtains 
the  "  best  price  "  or  "  best  consideration  "  or  not.  It  cannot, 
therefore,  be  said  that  the  lessee  of  the  term  gets  nothing 
merely  because  it  may  subsequently  turn  out,  perhaps  years 
afterwards,  that  the  rent  reserved  may  not  have  been  the  "  best 
rent."  The  object  of  the  Act  is  to  protect  the  title  of  a  lessee 
dealing  in  good  faith  with  the  tenant  for  life :  Mogridge  v. 
Clapp.  (1)    See  also  s.  45,  sub-s.  3,  and  s.  54  of  the  Act. 

[Cozens-Haedy  L.J.  Dowager  Duchess  of  Sutherland  v. 
Duke  of  Sutherland  (2)  seems  somewhat  in  point.] 

In  that  case  the  leases  were  held  to  be  invalid  because  they 
were  not  made  in  good  faith.  But  it  is  there  distinctly  stated  (3) 
that  the  Court  would  be  reluctant  to  allow  a  lease  to  be 
impeached  merely  on  the  ground  of  inadequacy  of  rent,  where 
the  lease  was  granted  in  good  faith ;  and  there  is  no  evidence 
in  the  present  case  that  the  lease  was  not  granted  in  good  faith. 

[Stieling  L.J.  I  had  to  consider  this  point  in  Chandler  v. 
Bradley  (4),  where  I  decided  that  a  lease  under  the  Act  by  a 
tenant  for  life  was  void  as  against  the  trustees  of  the  instrument 
by  which  the  property  was  settled  on  the  ground  that,  having 
regard  to  a  bribe  given  by  the  lessee  to  the  tenant  for  life  as  an 
inducement  to  grant  the  lease,  the  "best  rent  "  had  not  been 
obtained,  but  the  question  whether  the  lease  was  void  or 
voidable  was  not  argued.] 

In  that  case  the  action  was  brought  against  the  original 
lessee,  and  there  also  bad  faith  was  found  as  a  fact.  In  Mog- 
ridge V.  Clapp  (1)  Lindley  L.J.  expressed  an  opinion  to  the 
effect  that,  even  if  there  had  been  a  want  of  good  faith  on  the 
part  of  a  person  dealing  with  a  tenant  for  life,  still  a  purchaser 
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0.  A.      without  notice  from  that  person  would  be  protected.    Sect.  53, 
1902       which  provides  that  the  tenant  for  hfe  shall  be  deemed  to  be  a 
Handman    trustee  for  the  parties  interested,  does  not  impose  a  condition 
Wilcox's    which  affects  the  title,  but  relates  to  the  personal  liability  of  the 
Contract,  tenant  for  life  :  In  re  Marquis  ofAileshury's  Settled  Estates  (1), 

  per  Lindley  and  Fry  L.J  J.    Sect.  54  protects  a  bon^  fide 

purchaser  or  lessee,  and  at  any  rate  a  purchaser  from  the 
original  purchaser  or  lessee  is  protected.  The  effect  of  those 
sections  is  that  the  tenant  for  life  himself  would  be  liable  for 
his  breach  of  trust,  but  a  bon^  fide  purchaser  from  him  is 
protected.  Assuming  that  the  best  rent  was  not  obtained, 
there  is  no  evidence  of  any  want  of  good  faith  on  the  part  of 
the  lessee,  for  there  is  nothing  to  shew  that  he  knew  at  the 
.  date  of  the  bargain  that  the  lessor  was  a  limited  owner.  The 
mere  fact  that  the  lease  was  expressed  to  be  made  in  exercise 
of  the  powers  of  the  Settled  Land  Act  is  not  conclusive  upon 
this  question.  Good  faith  is  a  question  of  fact,  and  it  is  not 
negatived  by  proof  of  constructive  notice. 

[Vaughan  Williams  L.J.  referred  to  In  re  Chawner's  Settled 
Estates  (2)  as  to  what  constitutes  best  rent.] 

As  to  the  meaning  of  good  faith  within  s.  54,  see  Mogridge  v. 
Clapp  (3),  per  Kekewich  J.  Cases  under  the  Settled  Estates 
Act,  1877,  do  not  apply,  for  by  s.  4  of  that  Act,  and  probably 
also  by  s.  46,  the  requirements  as  to  leases  are  made  conditions 
precedent  to  the  granting  of  a  lease. 

Micklem,  K.C.,  and  E.  Clayton,  for  "Wilcox.  Sub-ss.  1,  2, 
and  3  of  s.  7  provide  definitely  what  a  lease  by  a  tenant  for 
life  must  contain.  They  are  the  conditions  on  which  alone  a 
lease  can  be  granted,  and  no  lease  under  the  Act  can  be  valid 
unless  those  conditions  are  fulfilled.  This  is  a  statutory  power, 
and  prima  facie,  if  the  terms  of  the  power  are  not  complied 
with,  the  legal  estate  does  not  pass.  Assuming  the  provisions 
of  s.  7  were  inserted  in  a  settlement,  it  is  clear  that  a  lease 
which  did  not  comply  with  those  conditions  would  be  void,  and 
no  estate  would  pass.  This  lease  was  granted  at  an  under- 
value in  pursuance  of  an  arrangement  between  the  lessor  and 

(1)  [1892]  1  Ch.  506,  536,  545.  (2)  [1892]  2  Ch.  192. 

(3)  [1892]  3  Ch.  382,  391. 
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and  this  is  not  a  defect  which  the  Court  could  have 
remedied  under  the  Leases  Act,  1849  (12  &  13  Vict.  c.  26) :  see 
Farwell  on  Powers,  2nd  ed.  pp.  343,  345 ;  Moffett  v.  Lord 
Gough.  (1) 

[Cozbns-Haedy  L.J.  referred  to  s.  20,  sub-s.  2,  of  the 
Settled  Land  Act.] 
That  section  does  not  apply  to  this  case. 
[Stieling  L.J.  referred  to  s.  54.] 

That  section  is  limited  to  the  case  of  parties  acting  in  good 
faith.  Where  the  parties  on  both  sides  agree  for  an  extraneous 
consideration  that  a  reduced  rent  shall  be  accepted,  that  is  not 
acting  in  good  faith  within  the  section. 

In  Mogridge  v.  Clapp  (2)  Kay  L.J.  expressed  his  opinion 
that  a  lease  which  did  not  comply  with  the  requirements  of  s.  7 
would  be  void,  although  there  is  no  express  enactment  to  that 
effect,  following  the  analogy  of  leases  granted  under  powers  in 
a  settlement ;  and  see  also  his  observations  as  to  the  meaning 
of  good  faith  under  s.  54. 

Assuming  that  the  lease  is  voidable  only  and  not  void,  we 
say  that  Handman  is  not  a  bona  fide  purchaser  for  value 
without  notice.  By  s.  3,  sub-s.  1  (i.),  of  the  Conveyancing 
Act,  1882,  the  test  of  constructive  notice  is  whether  the  fact  in 
respect  of  which  it  is  sought  to  impute  notice  would  have  come 
to  the  knowledge  of  the  purchaser  if  such  inquiries  had  been 
made  as  ought  reasonably  to  have  been  made.  In  this  case 
Handman  knew  all  that  Wilcox  knew,  and  the  facts  which 
Wilcox  knew,  namely,  that  the  price  was  excessive  considering 
the  amount  of  the  rent  and  that  the  land  had  not  been  built 
on,  were  sufficient  to  lead  him  to  discover  the  defect  in 
the  title. 

[Stieling  L.J.  referred  to  Bailey  v.  Barnes.  (3)] 
That  was  a  different  case,  because  a  mortgagee  may  sell  at  a 
forced  sale  and  at  the  best  price  to  suit  his  own  interest ;  but 
a  tenant  for  hfe  who  sells  or  lets  in  exercise  of  the  powers  of 
the  Settled  Land  Act,  1882,  is  a  trustee  for  all  the  parties 
interested. 
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c.A,  At  any  rate,  this  is  not  a  title  which  ought  to  be  forced 

1902  upon  a  purchaser.    This  title  depends  upon  a  question  of  fact 

Handman  which  may  be  controverted  by  persons  who  are  not  parties  to 

Wilcox's  *^^se  proceedings,  and  would  not  be  bound  by  the  judgment  of 

CoNTKAOT,  the  Court.    If  the  remaindermen  attacked  Wilcox,  he  would 

In  re. 

  have  to  prove  that  though  he  had  notice  of  the  defect  in  the 

title  his  predecessor  had  not.  That  is  a  doubt  which  does  not 
turn  upon  the  construction  of  an  Act  of  Parhament,  but  upon 
a  question  of  fact,  and  the  Court  will  not  force  upon  a 
purchaser  a  title  depending  upon  a  doubtful  question  of  fact : 
In  re  Briggs  and  Spicer.  (1) 

[Stieling  L.J.  That  case  was  decided  upon  the  view  that 
the  word  void  "  in  s.  47  of  the  Bankruptcy  Act,  1883,  meant 
void;  but  subsequently  the  Court  of  Appeal  took  a  different 
view  of  the  construction  of  that  section  in  In  re  Carter  and 
Kenderdiiie's  Contract.  (2)] 

That  does  not  affect  the  question  for  which  it  is  now  cited ; 
and  see  In  re  New  Land  Development  Association  and  Gray.  (3) 

Vernon  Smith,  K.C.,  in  reply.  The  provisions  of  s.  7  are 
not  in  the  nature  of  conditions  essential  to  the  validity  of  the 
lease,  but  the  tenant  for  Hfe  is  Hable  for  the  non-observance  of 
them,  and  every  one  claiming  through  him  with  notice.  The 
legal  estate  passes,  notwithstanding  this  collusive  bargain 
between  the  tenant  for  life  and  the  lessee.  It  was  at  most  a 
voidable  transaction.  To  hold  the  contrary  would  be  to 
defeat  the  policy  of  the  Act,  which  was  to  make  land  more 
marketable. 

[Cozens-Haedy  L.J.  referred  to  Freer  v.  Hesse  (4)  upon  the 
question  of  doubtful  title.] 

That  is  hardly  consistent  with  Mogridge  v.  Clapp.  (5)  Prac- 
tically there  is  no  real  risk  to  the  purchaser.  There  must  be 
something  like  threatened  or  apprehended  litigation,  or  a 
reasonable  probability  of  litigation. 

Cur,  adv.  vult. 


(1)  [1891]  2  Ch.  127.  (3)  [1892]  2  Ch.  138. 

(2)  [1897]  1  Ch.  776.  (4)  4  D.  M.  &  G.  495. 

(5)  [1892]  3  Ch.  382. 
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Feb.  17.  Vaughan  Williams  L.J.  This  is  an  appeal  from 
a  decision  of  Buckley  J.  The  question  is  raised  on  a  summons 
under  the  Vendor  and  Purchaser  Act,  1874.  The  question  is 
whether  the  vendor  has  made  such  a  title  as  can  be  forced 
upon  the  purchaser.  The  material  facts  are  that  a  tenant  for 
life  under  the  powers  of  the  Settled  Land  Act,  1882,  granted 
to  a  lessee  a  building  lease  for  ninety-nine  years  at  a  rent  less 
than  the  best  rent  that  could  reasonably  be  obtained,  and  this 
was  done  with  the  knowledge,  as  appears  from  the  evidence, 
both  of  the  tenant  for  life  and  of  the  lessee.  The  lessee 
covenanted  for  the  erection  of  a  house  at  the  cost  of  200Z.,  and 
he  did  not  erect  the  house,  but  after  a  few  years  became  bank- 
rupt. His  trustee  in  bankruptcy  sold  the  lease,  and  the 
present  vendor  purchased  at  the  price  of  150Z.  That  was 
a  very  substantial  price  when  one  considers  that  the  rent 
reserved  was  only  4Z. — a  price  which,  to  my  mind,  would  have 
been  a  much  more  likely  commercial  price  in  case  the  rent 
reserved  had  been  what  it  ought  to  have  been.  It  may  very 
well  be  that  the  purchaser  had  no  means  of  knowing  this,  and 
did  not  in  fact  know  it,  but  we  have  not  got  really  sufficient 
evidence  to  enable  us  to  judge  of  that.  Now  he  has  entered 
into  a  contract  for  the  sale  of  this  lease,  and  the  present  pur- 
chaser decHnes  to  accept  the  title.  The  title  is  a  doubtful  title 
because  there  are  really  material  facts  which  are  in  doubt. 
Those  facts  are  such  that  not  only  is  it  theoretically  possible 
that  they  may  be  put  in  issue,  as  was  the  case  in  Mogridge  v. 
Clapp  (1),  and  as  was  pointed  out  by  Lindley  L.J.,  but  it  is 
extremely  probable  that  the  validity  of  this  lease  may  be  here- 
after questioned  by  those  who  are  entitled  in  remainder,  and 
the  success  of  that  question  may  depend  upon  facts  which 
are  too  much  in  doubt  to  make  it  right  to  force  the  title  on  the 
purchaser.  In  these  circumstances,  we  think  that  the  decision 
of  Buckley  J.  must  be  affirmed,  and  the  appeal  dismissed. 
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Stirling  L.J.  In  this  case  I  take  the  same  view  of  the  facts 
as  Buckley  J.  I  think  that  on  the  evidence  as  it  now  stands 
it  must  be  taken  that  the  lease  which  is  the  subject-matter  of 
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the  contract  was  granted,  not  merely  in  consideration  of  the 
annual  rent  of  U.  thereby  reserved,  but  of  the  abandonment 
by  the  lessee  of  a  money  claim  against  the  lessor  personally. 
The  lease  was  granted  by  the  lessor  under  the  powers  conferred 
by  the  Settled  Land  Acts ;  and  this,  I  think,  the  lessee  must 
be  taken  to  have  known.  In  my  opinion,  therefore,  the  lessee 
did  not  reserve  the  best  rent  that  could  be  obtained,  and  the 
lessee  did  not  act  in  good  faith  within  the  meaning  of  s.  54  of 
the  Settled  Land  Act,  1882.  It  follows  that  the  lease  was 
either  void  or  voidable  as  against  the  parties  entitled  under  the 
settlement  other  than  the  lessor.  If  the  lease  was  void,  as 
the  purchaser  contends,  then  the  title  of  the  vendor  is  bad.  If 
the  lease  was  voidable  only,  as  is  contended  on  behalf  of  the 
vendor,  then  the  title  might  be  supported  on  the  ground  that 
the  vendor  was  a  purchaser  for  value  without  notice.  It  was, 
however,  decided  by  the  Court  of  Appeal  in  Chancery  in  Freer 
V.  Hesse  (1)  that  a  title  the  validity  or  invalidity  of  which 
depends  on  the  question  of  fact  whether  a  particular  person 
had  or  had  not  notice  ought  not  to  be  forced  on  a  purchaser, 
and  from  that  decision  I  do  not  see  my  way  to  depart.  On 
these  grounds  I  am  of  opinion  that  the  appeal  ought  to  be 
dismissed. 


Cozens-Haedy  L.J.  This  appeal  raises  questions  of  diffi- 
culty and  importance  as  to  the  true  effect  of  the  Settled  Land 
Act.  [His  Lordship  stated  the  undisputed  facts,  and  continued 
as  follows  : — ] 

It  appears  from  the  evidence,  as  Buckley  J.  has  found,  that 
the  lease  was  granted  by  Haynes  to  Nye,  not  at  the  best  rent, 
but  at  a  reduced  rent,  in  consideration  of  the  waiver  by  Nye 
of  a  claim  for  damages  against  Haynes.  I  entirely  adopt 
Buckley  J.'s  view  of  the  evidence  in  this  respect.  But  it  is 
said  that  Handman  was  not  aware  of  this  arrangement,  and  that 
although  the  lease  might  not  be  good  in  the  hands  of  Nye  or 
of  any  one  claiming  through  him  with  notice  of  the  defect,  it 
is  good  in  favour  of  Handman  as  a  purchaser  for  value  without 
notice,  and  that  he  can  pass  it  on  to  Wilcox. 

(1)  4  D.  M.  &  G.  495. 
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Now  two  points  arise  for  consideration:  (1.)  Is  the  lease  C. A. 
void  or  only  voidable?  (2.)  Is  the  title  such  as  ought  to  be  1902 
forced  upon  a  purchaser  ?  Handman 

Having  regard  to  the  view  which  I  take  on  the  second  ^j^^x's 
question,  it  is  not  necessary — and  perhaps  not  desirable — that  Contract, 

I  should  state  the  conclusion  at  which  I  have  arrived  on  the   

first  point.  Assuming  in  favour  of  the  vendor  that  the  lease  ^^^^l.j^*^'*^ 
is  only  voidable  and  not  void,  I  do  not  think  the  title  such  as 
ought  to  be  forced  upon  a  purchaser.  In  that  view  everything 
would  depend  upon  whether  Handman  had  notice  of  the 
defect.  In  Freer  v.  Hesse  (1)  Knight  Bruce  L.J.  says  :  No 
doubt  generally  speaking,  if  not  universally,  a  purchaser  with 
notice  from  a  vendor  without  notice  is  entitled  to  the  same 
protection  as  the  vendor  was  entitled  to  ;  but  this  is  a  question 
not  between  incumbrancers  claiming  rights  against  the  estate  : 
it  is  one  arising  in  a  suit  for  specific  performance  between  the 
person  in  possession,  who  wishes  to  sell  the  estate,  and  the 
person  to  whom  he  wishes  to  sell  it,  and  the  safety  of  the  title 
depends  for  this  purpose  on  the  point  whether  the  vendor  had 
notice  of  the  incumbrance.  The  vendor  says  that  he  had  not. 
His  agents  say  they  had  not.  This  is,  perhaps,  true  ;  but  I  am 
not  aware  of  any  instance,  and  counsel  have  not  been  able  to 
supply  any  to  the  Court,  of  a  title  depending  upon  such  a  fact 
being  forced  on  a  purchaser."  I  think  that  is  still  good  law. 
I  should  not  hesitate  to  force  upon  a  purchaser  a  title  depending 
upon  the  construction  and  effect  of  a  general  statute,  even 
though  my  view  differed  from  that  of  the  Court  below.  A 
striking  instance  of  this  is  furnished  by  In  re  Carter  and 
Kenderdine'' s  Contract  (2),  where  the  Court  of  Appeal  compelled 
a  purchaser  to  take  a  title  which  depended  upon  the  true  con- 
struction of  s.  47  of  the  Bankruptcy  Act,  1883,  although 
Stirling  J.  in  re  Briggs  and  Spicer  (3)  had  held  a  title  bad 
which  depended  upon  precisely  the  same  point.  But  different 
considerations  apply  where  the  title  depends  upon  the  proof  of 
a  fact,  such  as  notice  or  want  of  notice.  The  decision  of  the 
Court  in  such  a  case,  based  upon  the  evidence  before  it,  would 

(1)  4  D.  M.  &  G.  503.  (2)  [1897]  1  Ch.  776. 

(3)  [1891]  2  Ch.  127. 
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not  be  binding  upon,  or  indeed  in  any  way  influence,  the  Court 
in  a  litigation  between  other  parties  where  different  evidence 
might  be  adduced.  I  am  not  satisfied  that  Handman  might 
not  be  affected  with  notice  of  the  defect.  The  result  is  that  I 
think  Buckley  J.'s  judgment  is  correct,  and  that  the  appeal 
must  be  dismissed  with  costs. 


Solicitors:  S.  L.  MacAndrew ;  James  Morley. 


H.  B.  H. 


O.A.  OLIVEE  V.  GOVEENOE  AND  COMPANY  OF  THE 
1902  BANK  OF  ENGLAND. 


Principal  and  Agent — Bank  of  England — Transfer  of  Stock — Attorney — Inno- 
cent Misrepresentation  —  Implied  Warranty  of  Authority  —  Change  of 
Position  —  Forged  Power  —  Attorney  innocently  oxting  under  Forged 
Powei' — Liability  of  Agent — Third  Party — Indemnity. 

S.,  a  stockbroker,  produced  to  the  Bank  of  England  a  power  of  attorney 
for  the  sale  and  transfer  of  Consols  standing  in  the  names  of  the  plaintiff 
and  another  person,  a  solicitor,  the  form  of  power  having  been  obtained  in 
ordinary  course  from  the  bank  by  S.  upon  the  instructions  of  the  solicitor, 
who  professed  to  act  on  behalf  of  the  plaintiff  as  well  as  himself;  but 
the  plaintiff  knew  nothing  of  the  matter.  The  power  purported  to  be 
signed  by  both  stockholders,  and  at  the  foot  was  the  usual  "  demand  to 
act"  signed  by  S.  Acting  on  that  "demand,"  and  in  pursuance  of  their 
statutory  duty,  the  bank  allowed  S.  to  execute  the  transfer  in  the  bank 
books  as  "  attorney  "  for  the  two  stockholders.  S.  received  the  purchase- 
money  under  the  power  and  paid  it  to  the  solicitor,  who  applied  it  to  his 
own  use.  Subsequently  it  was  discovered  that  the  plaintiff's  signature  to 
the  power  had  been  forged,  whereupon,  in  an  action  by  the  plaintiff  against 
the  bank,  the  latter  were  ordered  to  transfer  to  him  the  like  sum  of 
Consols,  and  also  to  pay  to  him  all  back  dividends,  together  with  the  costs 
of  the  action.  The  bank  then  claimed  indemnity  as  against  S.  under  a 
third-party  notice. 

No  blame  was  attributable  either  to  S.  or  to  the  bank  for  what  had 
happened : — 

Held^  that  a  warranty  was  to  be  implied  as  against  S.  of  the  authority 
upon  which  he  "demanded"  of  the  bank  the  performance  of  their  statu- 
tory duty,  and  that  this  implied  warranty  rendered  him  liable  to  indemnify 
the  bank. 

The  principle  laid  down  in  Collen  v.  Wright,  (1857)  8  E.  &  B.  647,  657, 
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and  the  rule  deduced  therefrom  by  Lord  Esher  M.R.  in  Firbank^s  Executors 
V.  Humphreys,  (1886)  18  Q.  B.  D.  54,  60,  adopted  and  applied. 

The  above  cases,  and  also  Low  v.  Bouverie,  [1891]  3  Ch.  82,  discussed. 

Decision  of  Kekewich  J.,  [1901]  1  Ch.  652,  affirmed. 

The  rule  in  CoUen  v.  Wright,  8  E.  &  B.  647,  657,  which  is  left  untouched 
by  i>err?/  v.  Peek,  (1889)  14  App.  Cas.  337,  is  not  limited  to  a  case 
where  the  person  professing  to  have  authority  as  an  pgent  purports  to 
make  a  contract  on  behalf  of  his  alleged  principal.  It  extends  to  any 
case  where  a  person  professing  to  have  authority  as  agent  induces 
another  to  act  in  a  matter  of  business  on  the  faith  of  his  having  that 
authority. 

This  was  an  appeal  by  Mr.  W.  J.  Starkey,  a  third  party  to 
the  action,  from  the  judgment  of  Kekewich  J.  upon  the  third- 
party  claim.  (1) 

The  question  argued  on  the  appeal  was  whether  the  appellant, 
a  stockbroker,  was  liable  to  indemnify  the  defendants,  the  Bank 
of  England,  against  the  result  of  the  judgment  pronounced 
against  them  in  the  Court  below.  (2) 

The  facts  are  fully  stated  in  the  report  below ;  but,  for  the 
purposes  of  the  present  report,  they  may  be  shortly  stated  as 
follows : — 

In  December,  1897,  Messrs.  Starkey,  Leveson  &  Cooke,  a 
firm  of  stockbrokers,  of  which  the  appellant,  Mr.  Starkey,  was 
a  member,  acting  on  the  instructions  of  Frederick  William 
Oliver,  a  solicitor,  applied  to  the  bank  in  the  usual  way  for 
forms  of  powers  of  attorney  from  F.  W.  Oliver  and  his  brother, 
the  plaintiff,  Edgar  Oliver,  to  him,  Starkey,  and  his  partner, 
Leveson,  to  enable  them  to  sell  and  transfer  the  sums  of 
Consols  and  bank  stock  in  question,  which  were  then  stand- 
ing in  the  joint  names  of  the  two  Olivers,  and  to  receive  the 
purchase-money.  The  forms  were  in  due  course  issued  to 
Mr.  Starkey 's  firm,  and  sent  by  the  firm  to  F.  W.  Oliver  for 
execution.  The  powers  were  returned  to  Mr.  Starkey's  firm 
by  F.  W.  Oliver,  executed  by  F.  W.  Oliver  himself,  and 
purporting  to  be  also  executed  by  Edgar  Oliver  and  to  appoint 
Messrs.  Starkey  and  Leveson  as  attorneys  for  the  sale  and  transfer 
of  the  Consols  and  bank  stock.  At  the  foot  of  each  power 
were  the  words  "I  demand  to  act  by  this  letter  of  attorney," 
(1)  [1901]  1  Ch.  652,  664.  (2)  [1901]  1  Ch.  652,  654. 
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C.  A.      followed  by  the  signature  of  Mr.  Starkey  alone.    The  powers 
1902       were  then  taken  to  the  bank  by  Mr.  Starkey,  who  was  in  due 
Oliver     course  allowed  to  transfer  the  Consols  and  bank  stock  as 
Bank  OF    attorney  for  the  two  stockholders,  the  transfers  being  made 
England,    and  entered  in  the  books  of  the  bank  in  the  usual  way,  and 
Mr.  Starkey  signing  his  name  as  "attorney"  at  the  foot  of 
each  transfer.    The  proceeds  of  the  sales  were  received  by  Mr. 
Starkey  and  paid  over  to  F.  W.  Oliver  (by  cheque  payable  to 
his  order  alone),  who,  however,  applied  the  money  to  his  own 
use,  the  plaintiff,  Edgar  Oliver,  being  entirely  ignorant  of  what 
had  occurred. 

In  July,  1899,  F.  W.  OHver  died,  and  then  the  plaintiff, 
Edgar  Oliver,  discovered  that  his  signature  to  the  powers  of 
attorney  had  been  forged.  He  then  brought  the  present 
action  against  the  bank  to  compel  them  to  make  good  the 
loss,  whereupon  the  bank  issued  a  third-party  notice  against 
Mr.  Starkey  and  his  partners,  Messrs.  Leveson  and  Cooke, 
claiming  indemnity. 

At  the  trial  the  bank  did  not  seriously  contest  their  liability 
to  the  plaintiff,  and  Kekewich  J.  gave  judgment  against  them 
for  the  sums  of  Consols  and  bank  stock,  with  all  back 
dividends,  and  costs. 

Upon  the  hearing  of  the  third-party  claim,  Kekewich  J. 
made  no  order  as  against  Messrs.  Leveson  and  Cooke;  but, 
with  regard  to  Mr.  Starkey,  his  Lordship,  after  stating  that 
Mr.  Starkey  had  acted  in  the  honest  belief  that  he  had  the 
authority  of  the  principals  in  whose  names  he  purported  to  act, 
and  that  it  was  a  pure  question  of  law  which  of  two  innocent 
parties,  Mr.  Starkey  and  the  bank,  was  to  suffer,  said  he  felt 
bound  to  hold,  upon  the  authority  of  Collen  v.  Wright  (1)  and 
Firhanh's  Executors  v.  Humphreys  (2),  that  Mr.  Starkey  was 
liable  to  the  bank  upon  an  implied  warranty,  and  thereupon 
made  an  order  upon  him  to  make  good  to  the  bank  all  that 
they  had  been  ordered  to  pay  to  the  plaintiff,  Edgar  Oliver. 

Mr.  Starkey  appealed. 

The  appeal  was  heard  on  February  20  and  21,  1902. 


(1)  8  E.  &  B.  647. 


(2)  18  Q.  B.  D.  54. 
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Sir  B.  T.  Beid,  K.C.y  Upjohn^  K.C.,  and  Stew  art- Smith,  for 
the  appellant.  This  is  the  first  attempt  on  the  part  of  the  bank 
to  make  a  broker  liable  on  the  ground  of  breach  of  warranty  of 
his  authority  to  act  under  a  power  of  attorney  to  transfer  stock. 
The  bank  made  the  inquiries  which  they  usually  make  in 
such  a  case.  They  had  the  signature  of  each  of  the  stock- 
holders in  the  books,  and  had  the  opportunity  of  comparing 
them  with  the  signatures  to  the  power  of  attorney.  Star  key 
was  acquainted  only  with  the  signature  of  F.  W.  Oliver,  and 
acted  quite  innocently  in  the  belief  that  both  signatures  were 
genuine,  and  there  was  no  reason  to  suppose  that  the  execution 
had  not  been  duly  attested.  We  contend  that  an  action  for 
breach  of  warranty  cannot  be  maintained  in  the  circumstances 
of  the  present  case.  The  general  rule  of  law  is  that  a 
man  is  not  liable  for  an  innocent  misstatement  of  fact  in 
reliance  upon  which  another  acts  :  Berry  v.  Peek.  (1)  An 
exception  from  this  general  rule  was,  no  doubt,  established  by 
Collen  V.  Wright  (2),  in  which  the  Exchequer  Chamber  held 
(Cockburn  C.J.  dissenting)  that  a  person  who  entered  into  a 
contract  professing  to  act  as  agent  for  another,  from  whom  in 
fact  he  had  no  authority,  was  personally  liable  to  the  other 
party  to  the  contract.  The  Court  held  that  there  was  an 
implied  warranty  of  the  authority  to  contract.  But  that  case 
applies  only  to  a  representation  of  authority  to  contract,  and 
no  other  case  has  gone  beyond  that.  See  also  note  {g)  (3)  and 
per  Wightman  J.  (4)  In  the  present  case  Starkey  did  not 
invite  or  induce  the  bank  to  enter  into  any  contract  by  means 
of  his  representation  that  he  had  authority  as  attorney  to  make 
the  transfer.  The  only  contract  existing  was  with  the  trans- 
feree of  the  stock.  In  Polhill  v.  Walter  (5)  Lord  Tenterden  C.J. 
in  his  judgment  (6)  put  the  very  case  which  has  arisen  here, 
and  said  that  the  person  who  made  the  representation  would 
not  be  liable.  The  learned  judge  said :  "if  he  had  acted  upon  a 
power  of  attorney  which  he  supposed  to  be  genuine,  but  which 


C.  A. 
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(1)  14  App.  Gas.  337. 

(2)  8  E.  &  B.  647. 

(3)  Ibid.  654. 


(4)  S.C.  7  E.  &  B.  301,  313. 

(5)  (1832)  3  B.  &  Ad.  114: 
R.  R.  344. 

(6)  3  B.  &  Ad.  124. 
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was,  in  fact,  a  forgery,  he  would  have  incurred  no  liability, 
for  he  would  have  made  no  statement  which  he  knew  to  be 
false."  In  Weeks  v.  Propert  (1)  the  representation  was  made 
for  the  purpose  of  bringing  about  a  contract.  In  Dickson  v. 
Beuter's  Telegram  Go.  (2)  it  was  held  that  the  defendants  were 
not  liable  for  an  innocent  misrepresentation,  it  not  having  been 
made  for  the  purpose  of  inducing  a  contract,  and  the  Court 
distinguished  the  case  from  Gotten  v.  Wright.  (8)  Brett  L.J. 
said,  in  Dickson's  Gase  (4),  that  the  general  rule  is  that  "  no 
erroneous  statement  is  actionable  unless  it  be  intentionally 
false,"  and  he  added  (5)  that  the  liability  in  such  a  case  as 
Gotten  V.  Wright  (3)  "  arises  not  from  the  misrepresentation 
alone,  but  from  the  invitation  to  act  and  from  the  acting  in 
consequence  of  that  invitation."  Firhank's  Executors  v.  Hum- 
phreys (6)  did  not  carry  the  exception  any  further.  There  also 
the  representation  was  made  with  a  view  to  a  contract.  The 
judgment  of  Lindley  L.J.  in  that  case  was  expressly  founded 
upon  Gotten  v.  Wright  (3),  and  the  learned  judge  said  (7)  that 
there  was  one  well-established  exception  to  the  general  rule, 
namely,  where  an  agent  assumes  an  authority  which  he  does 
not  possess,  and  induces  another  to  deal  with  him  upon  the 
faith  that  he  has  the  authority  which  he  assumes."  "  Deal 
with  him  "  must  mean  "  enter  into  a  contract  with  him."  In 
the  same  case  Lord  Esher  M.R.  said  (8)  :  "  The  rule  to  be 
deduced  is,  that  where  a  person  by  asserting  that  he  has  the 
authority  of  the  principal  induces  another  person  to  enter  into 
any  transaction  which  he  would  not  have  entered  into  but  for 
that  assertion,  and  the  assertion  turns  out  to  be  untrue,  to  the 
injury  of  the  person  to  whom  it  is  made,  it  must  be  taken  that 
the  person  making  it  undertook  that  it  was  true,  and  he  is 
liable  personally  for  the  damage  that  has  occurred."  But  that 
is  a  mere  dictum,  and  it  is  submitted  that  by  the  word  trans- 
action "  the  learned  judge  meant  a  contract.  And  indeed  the 
word  "  transaction  "  implies  that  something  passes  from  the 


(1)  (1873)  L.  K.  8  C.  P.  427. 

(2)  (1877)  3  C.  P.  D.  1. 

(3)  8  E.  &  B.  647. 

(4)  3  U.  P.  D.  7. 


(5)  3  C.  P.  D.  8. 

(6)  18  Q.  B.  D.  54. 

(7)  Ibid.  62. 

(8)  Ibid.  60. 
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one  party  to  the  other.    In  that  case  there  was  an  attempt  to  G.  A. 

make  a  contract  for  the  issue  of  debenture  stock,  and  it  failed  1902 

because  the  company  had  no  power  to  issue  any  more  of  that  oTtvee 
stock.  ^' 

Ijank  of 

[Cozens-Hardy  L.J.    Here  the  bank  have  a  statutory  duty  England. 
to  perform.    Mr.  Starkey  comes  to  them  and  says,    I  demand 
that  you  will  exercise  your  statutory  duty  to  my  principal," 
and  thereupon  the  bank  perform  their  statutory  duty.    Is  not 
that  a  "  transaction  "  ?] 

A  "transaction  "  is  an  operation  producing  results  intended 
to  alter  the  legal  position  of  the  parties  to  it.  That  was  not 
the  case  here.  The  object  here  was  merely  to  enable  a  legal 
transaction,  that  is,  a  transfer,  to  be  carried  out :  there  was  no 
intention  as  between  the  two  parties,  Starkey  and  the  bank,  to 
involve  the  bank  in  any  liability. 

[Vaughan  Williams  L.J.  referred  to  Merry  v.  Nickalls,  (1)] 

In  that  case,  which  was  that  of  a  jobber,  not  a  broker,  there 
was  a  contractual  relation  between  the  seller  of  shares  on  the 
Stock  Exchange  and  the  jobber.  The  jobber  contracts  to  take 
the  shares  himself,  or  to  find  some  other  person  who  is  able  and 
willing  to  take  them.  If  he  fails  to  do  the  latter,  he  is  liable 
himself  to  complete  the  contract.  That  case  was  within  Gollen 
V.  Wright  (2),  and  is  distinguishable  from  the  present  case. 
Bloomenthal  v.  Ford  (3)  is  also  distinguishable.  In  that  case 
estoppel,  which  is  a  rule  of  evidence,  assisted  the  plaintiff.  The 
defendant  was  defeated  because  he  was  not  permitted  to  tell 
the  truth.  In  Low  v.  Bouverie  (4)  Bowen  L.J.  said  :  Estoppel 
is  only  a  rule  of  evidence ;  you  cannot  found  an  action  upon 
estoppel.  Estoppel  is  only  important  as  being  one  step  in  the 
progress  towards  relief  on  the  hypothesis  that  the  defendant 
is  estopped  from  denying  the  truth  of  something  which  he 
has  said." 

[Vaughan  Williams  L.J.  Suppose  a  passenger  who  has 
taken  a  ticket  for  Brighton  is  told  by  a  railway  porter  that  a 
particular  train  is  the  train  for  Brighton,  and  it  turns  out  not 

(1)  (1872)  L.  R.  7  Ch.  733  ;  (1875)  (2)  8  E.  &  B.  647. 

L.  R.  7  H.  L.  530.  (3)  [1897]  A.  C.  156. 

(4)  [1891]  3  Ch.  82,  105. 
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C.A.      to  be  the  Brighton  train,  so  that  the  passenger  is  taken  to  a 
1902      wrong  place,  would  he  not  have  a  right  of  action  against  the 
o™b     porter  ?] 

Bank  OF  representations  would  be  made  by  the 

England,  porter — (a)  that  the  train  was  the  Brighton  train  ;  (h)  that  he 
had  a  duty  to  the  passenger  to  tell  him  the  truth.  If  there 
were  such  a  duty,  it  would  arise  out  of  the  contract  constituted 
by  the  ticket.  There  might  be  an  estoppel  if  the  porter  had 
no  authority  to  make  the  representation. 

But  there  was  no  such  duty  here  on  the  part  of  the  broker  to 
the  bank.  The  bank  made  their  own  inquiries,  and  acted  upon 
the  result  of  those  inquiries.  The  broker  kept  back  nothing 
from  the  bank,  and  he  had  no  means  of  discovering  the  fraud. 
When  two  persons  are  equally  deceived  there  is  no  ground  for 
making  one  of  them  liable  to  the  other  for  the  loss  occasioned 
to  him  by  the  frauds. 

[Cozens-Haedy  L.J.  Were  not  the  brokers  wrong  in 
making  the  cheque  for  the  proceeds  of  the  sale  of  the  stock 
payable  to  the  order  of  F.  W.  Oliver  alone? 

Vaughan  Williams  L.J.  Could  not  the  stockholder  have 
sued  the  brokers  for  the  proceeds  of  sale  as  money  received  by 
them  to  his  use? — Marsh  v.  Keating.  (1)] 

That  is  not  the  present  case.  The  broker  is  defending  him- 
self against  the  bank's  claim,  and  on  the  alleged  breach  of 
warranty  of  authority. 

[Cozens-Haedy  L.J.  Would  the  brokers  have  any  answer 
to  an  action  by  the  plaintiff  to  recover  the  purchase-money  of 
the  stock  ?  And,  if  so,  ought  not  the  bank,  who  have  paid  the 
plaintiff,  to  be  subrogated  to  his  right  against  the  brokers  ?] 

The  two  habilities  are  distinct,  though  they  arise  out  of 
the  same  transaction.  There  might  be  an  answer  to  an 
action  by  the  plaintiff  against  the  brokers,  e.g.,  carelessness 
on  his  part. 

[Vaughan  Williams  L.J.  If  an  action  for  breach  of 
warranty  will  lie  in  any  case,  why  should  it  be  limited  to  breach 
of  warranty  of  authority  to  enter  into  a  contract  ?] 

It  must  be  admitted  that  there  is  no  logical  reason  for  the 
(1)  (1834)  2  CI.  &  F.  250 ;  37  R.  R.  75. 
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limitation.  But  as  yet  an  exception  from  the  general  rule, 
that  a  man  is  not  liable  for  an  innocent  misrepresention,  has 
been  established  in  the  one  case  of  an  untrue  representation  of 
authority  to  make  a  contract,  and  it  is  contended  that  the 
exception  ought  not  to  be  extended.  The  question  is  whether 
this  case  is  governed  by  Derry  v.  Peek  (1)  or  by  Gollen  v. 
Wright.  (2) 

[Vaughan  Williams  L.J.  referred  to  Barton  v.  North 
Staffordshire  By.  Go.  (3)] 

In  Smout  V.  Ilhery  (4)  Alderson  B.,  in  delivering  the  judgment 
of  the  Court  of  Exchequer,  said  (5) :  "  On  examination  of  the 
authorities,  we  are  satisfied  that  all  the  cases  in  which  the  agent 
has  been  held  personally  responsible,  will  be  found  to  arrange 
themselves  under  one  or  other  of  these  three  classes.  In  all  of 
them  it  will  be  found,  that  he  has  either  been  guilty  of  some 
fraud,  has  made  some  statement  which  he  knew  to  be  false,  or 
has  stated  as  true  what  he  did  not  know  to  be  true,  omitting  at 
the  same  time  to  give  such  information  to  the  other  contracting 
party,  as  would  enable  him  equally  with  himself  to  judge  as  to 
the  authority  under  which  he  proposed  to  act."  Under  none 
of  these  three  classes  does  the  present  case  fall :  see  also 
Bandell  v.  Trimen.  (6)  In  Jenkins  v.  Hutchinson  (7)  it  was 
held  that  an  agent  who,  professing  to  act  for  a  principal,  but 
having  in  fact  no  authority  to  do  so,  had  entered  into  a  charter- 
party  in  the  name  of  the  principal,  was  not  liable  himself  on 
the  charterparty.  In  the  course  of  the  argument  in  that  case 
Erie  J.  said  (8)  :  Is  there  any  instance  except  the  present,  if 
it  be  one,  in  which  the  law  makes  a  contract  for  a  man  which 
neither  he  nor  the  other  party  intended  to  make  ?  " 

[Vaughan  Williams  L.J.  The  Court  appear  to  have  treated 
the  question  as  being,  what  was  the  proper  form  of  action.] 

The  remedy  against  the  person  who  professes  to  make  a 
contract  as  agent,  but  has  no  authority,  is  either  by  an  action 
for  deceit  or  on  an  imphed  contract  that  he  had  authority,  but 
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(1)  14  App.  Gas.  337. 

(2)  8  E.  &  B.  647. 

(3)  (1888)  38  Ch.  D.  458. 

(4)  (1842)  10  M.  &  W.  1. 


(5)  10  M.  &  W.  10. 

(6)  (1856)  18  0.  B.  786,  793-4. 

(7)  (1849)  13  Q.  B.  744. 

(8)  Ibid.  748. 
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C.  A.  not  by  treating  him  as  principal :  Lewis  v.  Nicholson.  (1) 
1902  Where  it  appears  that  a  man  did  not  intend  to  bind  himself, 
Oliver  but  only  to  make  a  contract  for  a  principal,  he  cannot  be  sued 
Bank  OP  principal  merely  because  he  acted  without  authority.  (2> 
England.  There  is  a  broad  distinction  between  a  representation  and  a 
warranty — a  distinction  as  old  as  Chandelor  v.  Lopus  (3),  where 
it  was  held  that  a  representation  is  only  a  warranty  where  so 
intended.  If  a  warranty  is  to  be  implied  from  a  representation, 
then  a  warranty  must  be  implied  in  Berry  v.  Peek  (4),  which 
was  a  case  of  representation.  If  it  is  the  law  that  every  repre- 
sentation which  causes  a  change  of  position  must  be  treated  as 
an  imphed  warranty,  then  the  remedy  would  no  longer  be  by 
an  action  for  deceit,  but  by  an  action  on  implied  warranty ;  in 
which  case  Derry  v.  Peek  (4)  would  no  longer  be  the  law  of  the 
land.  No  liability  arises  on  a  bare  misrepresentation,  but  only 
when  it  is  acted  upon  to  the  prejudice  of  the  representee.  It 
is  impossible  to  say,  consistently  with  Berry  v.  Peek  (4),  that, 
where  there  is  an  innocent  misrepresentation  by  A.  to  B.,  and 
B.  then  acts  upon  it,  A.  is  liable  for  that  innocent  misrepresen- 
tation. Slim  V.  Croucher  (5)  is  not  an  authority  standing  in 
our  way,  for  it  has  been  overruled  by  Berry  v.  Peek  (4)  as 
pointed  out  in  Low  v.  Bouverie.  (6) 

[Cozens-Haedy  L.J.  Low  v.  Bouverie  (6)  went  on  the 
ground  that  a  trustee  was  under  no  legal  obligation  to  make 
inquiries  himself  with  a  view  to  giving  information  to  an 
intending  incumbrancer  about  to  deal  with  the  cestui  que  trust ; 
and  that  all  he  is  bound  to  do  is  to  answer  honestly  any 
questions  put  to  him.] 

So  here  there  was  no  legal  obligation  on  Starkey  to  do  more 
than  answer  honestly  any  questions  put  to  him  by  the  bank. 

In  considering  whether  Gollen  v.  Wright  (7)  applies  to  such 
a  case  as  the  present,  we  submit  that,  upon  the  facts  here,  the 
doctrine  of  that  case  ought  not  to  be  applied  when  we  find  that 
the  bank  did  not  really  rely  upon  any  representation  made  to 

(1)  (1852)  18  Q.  B.  503,  515.  (4)  14  App.  Cas.  337. 

(2)  Ibid.  511.  (5)  (1860)  1  D.  F.  &  J.  518. 

(3)  (1604)  Cro.  Jac.  4 ;  2  Sm.  L.  C.  (6)  [1891]  3  Ch.  82. 
10th  ed.  p.  52.  (7)  8  E.  &  B.  647. 
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them  by  Starkey  when  he  came  to  sign  the  transfer  book,  but, 
before  he  came,  took  steps  to  verify  the  signatures  to  the  power. 
Lilly,  Wilson  &  Co.  v.  Smales,  Eeles  d  Go.  (1)  shews  that  the 
doctrine  of  Collen  v.  Wright  (2)  may  give  way  to  circumstances. 

H.  D.  Greene,  E.G.,  Latham,  E.G.,  and  Howard  Wright,  for 
the  bank,  were  not  called  upon. 

Vaughan  Williams  L.J.  We  need  not  trouble  you,  Mr. 
Greene.  In  this  case  the  facts  may  be  very  simply  stated. 
There  was  produced  before  the  officials  of  the  Bank  of  England 
by  the  appellant,  a  stockbroker,  a  power  of  attorney  which 
purported  to  have  been  executed  by  two  persons,  Frederick 
William  Oliver  and  Edgar  Oliver.  A  sum  of  Consols  was 
standing  in  the  names  of  those  two,  and  the  broker  had  been 
instructed  by  Frederick  William  Oliver,  on  behalf  of  himself 
and  Edgar  Oliver,  to  sell  those  Consols.  Following  the  ordi- 
nary course  the  broker  had  to  apply  for  a  proper  form  of  power 
of  attorney,  and  having  applied  for  and  obtained  the  form,  the 
authority  was  then  apparently  executed  by  the  two  persons  in 
whose  names  the  Consols  were  standing,  and  the  broker  in  due 
course  produced  at  the  Bank  of  England  this  authority.  Sad 
to  say,  the  name  of  Edgar  Oliver  was  forged  by  his  brother, 
Frederick  William  Oliver.  The  broker,  as  I  have  said,  pro- 
duced this  authority,  and  upon  the  production  of  it  he  demanded 
that  the  bank  should  perform  their  statutory  duty.     I  say 

demanded,"  because  that  is  the  actual  word  used  in  his 
formal  application.  The  Bank  of  England,  acting  on  that 
demand,  did,  in  pursuance  of  this  power  of  attorney,  perform 
their  statutory  duty  by  allowing  the  transfer  of  the  stock. 
The  whole  question  we  have  to  decide  is,  whether  or  no,  as  the 
law  stands  at  the  present  moment,  there  is  raised,  by  implica- 
tion of  law,  a  warranty  by  the  broker  of  the  authority  on  which 
he  demanded  that  the  bank  should  act.  He  purported  to  act 
as  the  agent  of  the  two  Olivers,  but,  by  reason  of  this  forgery, 
he  had  not  their  authority  so  to  act.  The  consequence  is  that 
this  question  now  arises.  Aye  or  no,  does  the  law  raise  an 
implied  warranty  as  against  the  broker  ?    In  my  judgment  it 

(1)  [1892]  1  Q.  B.  456.  (2)  8  E.  &  B.  647. 
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does.  We  have  heard  a  very  interesting  argument  from  Sir 
Eobert  Keid  and  Mr.  Upjohn  ;  but  in  my  judgment  that  argu- 
ment invited  the  Court  to  deal  with  questions  which  are  not 
raised  in  this  case  for  our  decision.  We  have  simply  to  decide, 
first,  whether  the  present  case  comes  within  the  decision  of 
Collen  V.  Wright  (1) ;  and  in  the  second  place,  assuming  that  it 
does,  whether  there  has  been  any  decision  which  has  made 
Collen  V.  Wright  (1)  cease  to  be  good  law  ;  and  perhaps,  thirdly, 
whether  any  of  the  decisions  since  Collen  v.  Wright  (1)  have  so 
narrowed  that  decision  as  to  prevent  it  applying  in  the  present 
case.  Now,  in  my  judgment,  none  of  those  later  decisions  have 
had  that  effect.  On  the  contrary,  they  have  had  just  the 
opposite  effect ;  for  they  seem  to  me  to  shew,  and  to  shew  to 
demonstration,  that  the  present  case  is  governed  by  that 
decision. 

I  will  first  deal  with  the  decision  in  Collen  v.  Wright  (1) 
itself.  Before  considering  the  actual  judgments,  I  wish  to 
point  out  that  this  is  a  decision  the  weight  of  which  is  very 
much  enhanced  by  the  fact  that  in  the  Exchequer  Chamber 
Cockburn  C.J.  was  a  dissentient  judge  ;  and  in  the  reasons 
given  for  his  judgment  he  put  forward  a  great  many  of  those 
considerations  which  have  been  urged  upon  us  by  Sir  Kobert 
Eeid  and  Mr.  Upjohn.  Now,  the  judgment  in  Collen  v. 
Wright  (1)  was  delivered  by  Willes  J.,  and  the  judges  who 
concurred  with  that  judgment  were  Pollock  C.B.,  Vaughan 
Williams  J.,  Bramwell  B.,  Watson  B.,  and  Channell  B.  The 
judgment  of  Willes  J.  is  very  short,  and  the  material  state- 
ments in  it,  to  my  mind,  are  these :  after  stating  the  case  of 
an  agent  professing  to  act  for  a  third  party,  by  whom  he  has 
not  been  authorized,  but  who,  so  professing,  honestly  induces 
somebody  else  to  contract  with  him  as  the  agent  that  he  pro- 
fesses to  be,  Willes  J.  says  this  (2)  :  The  obligation  arising 
in  such  a  case  is  well  expressed  by  saying  that  a  person,  pro- 
fessing to  contract  as  agent  for  another,  impliedly,  if  not 
expressly,  undertakes  to  or  promises  the  person  who  enters 
into  such  contract,  upon  the  faith  of  the  professed  agent  being 
duly  authorized,  that  the  authority  which  he  professes  to  have 
(1)  8  E.  &  B.  647.  (2)  8  E.  &  B.  657. 
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does  in  point  of  fact  exist.  The  fact  of  entering  into  the  C.A. 
transaction  with  the  professed  agent,  as  such,  is  good  con-  1902 

sideration  for  the  promise."    Such  is  the  statement  of  Willes  J.  fjuvER 

of  the  proposition.    Cockburn  C.J.  did  not  agree  with  it.    He  j,^^ 

thought  that  no  such  impHed  contract  ought  to  be  raised.    He  England. 

pointed  out  that,  as  a  matter  of  history,  it  could  not  be  raised,  vaughan 

_  ^  Williams  L.J. 

because  for  a  long  time  it  had  been  supposed,  first,  that  a   

person  who  honestly  made  a  statement  might  have  an  action 
brought  against  him  upon  the  ground  that,  although  he  had 
made  the  statement  honestly,  yet  it  was  a  statement  of  a  fact 
as  to  which  he  had  a  duty  to  inform  himself ;  and  under  such 
circumstances  an  action  would  lie  against  him  in  the  nature  of 
an  action  for  deceit.  That  had  ceased  to  be  the  law.  Secondly, 
for  a  long  time  it  was  supposed,  if  a  man  professed  to  act  as 
an  agent  for  another  to  make  a  contract,  that  in  the  event  of 
his  turning  out  not  to  be  an  agent,  although  he  honestly  sup- 
posed he  was,  of  that  person,  he  could  be  made  liable  as  principal 
on  that  contract.  That  again  had  ceased  to  be  the  law. 
Cockburn  C.J.  thought  that  the  fact  that  the  previous  decisions 
had  left  the  person  who  acted  upon  the  honest  misrepresenta- 
tion without  a  remedy  was  no  ground  for  inventing  a  new 
fiction  of  law  in  order  to  give  him  a  right.  But,  notwith- 
standing that,  Willes  J.  and  his  brethren  had  no.  doubt  that  an 
implied  warranty  was  raised  in  such  a  case. 

Now,  I  agree  that,  so  far  as  the  actual  decision  in  Collen  v. 
Wright  (1)  is  concerned,  it  is  really  only  a  decision  in  a  case 
in  which  some  one  is  professing  to  be  contracting  as  the 
agent  of  another.  Cases  were  put  in  argument  in  which  the 
representation  was  not  of  agency  but  of  something  else  :  as, 
for  instance,  Derry  v.  Peek  (2),  where  the  representation  was 
that  the  company  there  mentioned  were  entitled  to  use  steam 
machinery.  All  I  can  say  is  that,  for  the  purposes  of  my 
judgment,  I  broadly  assume  that  the  decision  in  Colle7i  v. 
Wright  (1)  is  a  decision  which  is  appHcable  to  the  case  of  a 
person  who  is  professing  to  act  as  agent  of  another,  and  so 
makes  a  representation  for  the  purpose  of  inducing  a  third 
person  to  act,  as  a  matter  of  business,  upon  the  faith  of  that 
(1)  8  E.  &  B.  647.  ^  (2)  14  App.  Cas.  337. 
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C.A.  representation.    But  the  learned  counsel  for  the  appellant 

1902  argued  that  the  Court  should  not  extend  that  decision  to  all 

Oliver  cases  m  which  there  is  a  professing  to  act  as  agent  for  another, 

Bank  of  ^^^^  ^^^^  applies  where  the  professing  agent  pro- 

England.  poses  to  make  a  contract  on  hehalf  of  his  alleged  principal. 

Yaughan  Upon  the  actual  facts  of  Gollen  v.  Wright  (1)  that  is  true  :  but 

Williams  L.J.        ^  ...  v  /  > 

  I  see  nothing  in  the  judgment  of  Willes  J.  which  in  the 

slightest  degree  leads  one  to  suppose  that  he  intended  thus  to 
limit  the  operation  of  his  judgment ;  on  the  contrary,  his 
observation  upon  the  subject  of  the  consideration  given  to  the 
professed  agent  for  the  promise  leads  rather  to  a  contrary 
conclusion. 

Then  one  has  to  look  at  the  later  cases  to  see  whether  there 
is  anything  to  justify  such  a  limitation.  The  first  of  the  later 
cases  in  point  of  date  is  Dickson  v.  Beuter's  Telegram  Co.  (2) 
The  second  is  Firbank's  Executors  v.  Humphreys.  (3)  As 
Firhank's  Case  (8)  is  nearer  to  the  question  of  the  existence  of 
the  limitation  suggested  by  Mr.  Upjohn,  I  will  deal  with  that 
case  first.  Now,  that  was  a  case  in  which  the  original  plaintiff,. 
Mr.  Firbank,  a  railway  contractor,  was  entitled  to  be  paid  by 
the  railway  company  in  cash ;  but,  the  company  not  being  in  a 
position  to  pay  cash,  an  agreement  was  entered  into  during  the 
progress  of  the  works  by  which  the  plaintiff  agreed  to  accept 
debenture  stock  in  lieu  of  cash.  Under  those  circumstances 
the  defendants,  who  were  directors  of  the  company,  issued  to- 
the  plaintiff  certificates  for  the  debenture  stock  which  the 
plaintiff  had  already  agreed  by  a  binding  agreement  with  the 
company  that  he  would  take  in  lieu  of  cash.  Unfortunately, 
it  turned  out  that  when  that  agreement  was  made  and  the 
certificates  for  debenture  stock  w^ere  issued  the  power  of  the 
company  to  issue  debenture  stock  had  already  been  exhausted, 
and  that  therefore  the  directors  who  purported  to  issue  the 
certificates  had  no  authority  so  to  do.  Thereupon  Mr.  Firbank 
proceeded  to  sue  the  directors  who  issued  this  stock,  his  ground 
of  action  being  based  upon  the  warranty  of  authority  which 
must  be  implied  from  their  acts.    When  the  case  came  on  to- 

(1)  8  E.  &  B.  647.  (2)  3  C.  P.  D.  1. 

(3)  18  Q.  B.  D.  54. 
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be  argued  the  then  directors  were  variously  represented  by  a  C.  A. 
very  distinguished  array  of  counsel,  which  included  Mr.  Eigby,  1902 

Sir  Horace  Davey,  Mr.  H.  D.  Greene,  and  Mr.  K.  S.  Wright.  Oliver 

In  the  argument  which  is  attributed  here  to  Mr.  Eigby,  he  ^j^^^^j^ 

having  pointed  out  that  there  was  a  contract  binding  the  com-  England. 

pany  in  existence,  and  that  all  the  directors  had  done  was  to  vaughan 

^  '  ^       ^  WiUiams  L.J 

issue  the  debentures  after  that  binding  contract  had  been  made,   

says  :  "To  make  the  defendants  liable  under  these  circum- 
stances would  be  to  extend  the  principle  of  Collen  v.  Wright  (1) 
far  beyond  any  of  the  recorded  cases."  Then  he  points  out 
that  in  a  number  of  other  cases  similar  to  Collen  v.  Wright  (1) 
no  contract  existed,  as  in  this  case  {Firbank's  Case  (2)) y  binding 
on  the  principal.  In  delivering  judgment  Lord  Esher  M.E. 
states  the  argument  upon  either  side.  He  says  (3)  :  "  On  the 
one  side,  it  is  said  that  according  to  the  rule  in  Collen  v. 
Wright  (1)  Firbank  had  a  right  to  sue  the  directors.  The  way 
in  which  it  is  put  is,  that  the  directors  were  agents  of  the 
company  and  had  authority  to  issue  debenture  stock  binding 
on  the  company,  provided  the  powers  of  issuing  such  stock  had 
not  been  exhausted  ;  but  they  had  no  authority  to  make  any 
over  issue  so  as  to  bind  the  company.  By  issuing  these  certifi- 
cates it  is  said  that  it  must  be  implied  that  they  had  affirmed 
that  they  had  authority  to  issue  them,  and  that  Firbank 
accepted  them,  relying  on  that  affirmation  of  authority,  and  as 
by  reason  of  want  of  authority  he  has  been  damaged,  the 
defendants  have  made  themselves  personally  liable  within  the 
rule  laid  down  in  Collen  v.  Wright.  (1)  On  the  other  hand,  it 
is  said  that  cannot  be  so,  because  this  debenture  stock  was 
issued  in  fulfilment  of  a  contract  which  was  binding  on  the 
company,  whereas  in  that  case  the  contract  which  the  agent 
professed  to  enter  into  on  behalf  of  his  principal  was  invalid  as 
against  the  principal.  I  think  the  language  used  in  Weeks  v. 
Propert  (4)  and  Bickson  v.  Beuter's  Telegram  Co.  (5)  shews 
that  the  principle  of  Collect  v.  Wright  (1)  extends  further  than 
the  case  of  one  person  inducing  another  to  enter  into  a 

(1)  7  E.  &  B.  301 ;  8  E.  &  B.  647.  (3)  18  Q.  B.  D.  59. 

(2;  18  Q.  B.  D.  54.  (4)  L.  E.  8  C.  P.  427. 
(5)  3  C.  P.  D.  1. 
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contract."  Now  the  whole  basis  of  the  argument  of  Sir  Eobert 
Keid  and  Mr.  Upjohn  has  been  that  the  decision  in  Gollen  v. 
Wright  (1)  does  not  extend  further  than  the  case  of  one  person 
inducing  another  to  enter  into  a  contract.  Then  Lord  Esher 
goes  on  to  state  the  effect  of  the  decision  in  Gollen  v.  Wright,  (1) 
He  says  (2) :  The  rule  to  be  deduced  is,  that  where  a  person 
by  asserting  that  he  has  the  authority  of  the  principal  induces 
another  person  to  enter  into  any  transaction  which  he  would 
not  have  entered  into  but  for  that  assertion,  and  the  assertion 
turns  out  to  be  untrue,  to  the  injury  of  the  person  to  whom  it 
is  made,  it  must  be  taken  that  the  person  making  it  undertook 
that  it  was  true,  and  he  is  liable  personally  for  the  damage  that 
has  occurred." 

It  seems  to  me  that  those  words  cover,  and  of  necessity 
cover,  the  present  case.  The  only  way  in  which  it  is  contended 
that  those  words  do  not  cover  the  present  case  is  by  suggesting 
that  the  words  "  to  enter  into  any  transaction "  should  be 
limited  to  a  case  where  the  person  with  whom  the  alleged 
agent  is  purporting  to  act  is  induced  to  enter  into  a  contract : 
but  I  cannot  conceive  any  meaning  being  given  to  the  word 
"  transaction  "  which  would  exclude  the  present  case.  Here, 
as  I  have  said,  is  a  case  in  which  the  broker  comes  to  the 
bank  alleging  that  he  has  authority,  and  demands  that  the 
bank  shall  perform  its  statutory  duty.  I  fail  to  see  how  any 
meaning  can  be  given  to  the  word  "  transaction  "  so  as  to 
prevent  that  being  a  transaction  entered  into  between  the  bank 
and  the  broker. 

Then  it  is  suggested  that  something  is  to  be  found  in 
Lindley  L.J.'s  judgment  in  Firbank's  Case  (3)  which  puts  the 
decision  upon  a  different  basis.  I  do  not  think  so.  On  the 
contrary,  I  think  that,  when  the  appellant's  counsel  spoke  of 
that  part  of  Lord  Esher's  judgment  which  I  have  just  read 
as  being  a  mere  dictum,  they  were  not  giving  sufficient 
importance  to  the  passage.  It  seems  to  me  that  the  whole 
passage  is  not  a  mere  dictum,  but  the  reasoning  upon  which 
Lord  Esher  based  his  decision.    I  know  it  is  often  said  that 


(1)  8  E.  &  B.  647. 


(2)  18  Q.  B.  D.  60. 


(3)  18  Q.  B.  D.  54,  62. 
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Lindley  L.J.  in  his  judgment  puts  the  case  upon  another      C.  A. 
ground.   I  cannot  agree.   I  quite  agree  that  Lindley  L.J.  does  1902 
point  out  that  in  his  opinion,  even  placing  the  stnctest  inter-  Oliver 
pretation  upon  Gollen  v.  Wright  (1),  it  might  be  that  FiTbccfik  s    jj^j^  of 
Case  (2)  came  within  that  decision ;  for  he  says  :  **  Moreover,  England. 
they  "  (the  directors)  "  in  effect  requested  him  "  (Firbank)  "  not  y^J^l^^^j 

to  insist  on  payment  of  cash,  and  to  go  on  with  the  works   ■ 

in  consideration  of  receiving  debenture  stock."  That  is  to  say, 
he  takes  a  view  of  the  case  which  imports  a  new  agreement 
as  between  the  company,  the  alleged  principals  of  the  directors, 
and  the  plaintiff.    But  observe  how  the  Lord  Justice  proceeds  : 

There  is  the  representation  by  the  directors  to  the  contractor 
and  consideration  given  by  him  in  the  shape  of  action  by  him 
on  the  faith  of  such  representation.  Nothing  more  is  neces- 
sary to  make  the  principle  laid  down  in  Gollen  v.  Wright  (1) 
applicable  to  the  case."  Then,  a  little  lower  down,  he  says  : 
"  Speaking  generally  an  action  for  damages  will  not  lie  against 
a  person  who  honestly  makes  a  misrepresentation  which  mis- 
leads another.  But  to  this  general  rule  there  is  at  least  one 
well-established  exception,  viz.,  where  an  agent  assumes  an 
authority  which  he  does  not  possess,  and  induces  another  to 
deal  with  him  upon  the  faith  that  he  has  the  authority  which 
he  assumes."  Again  it  seems  to  me  that  the  present  case 
clearly  falls  within  the  very  words  of  that  judgment.  In  my 
judgment,  just  as  it  is  impossible  to  give  any  definition  of  the 
word  transaction  "  used  by  Lord  Esher  which  would  exclude 
that  which  was  done  as  between  the  bank  and  the  broker,  so 
this  which  was  done  between  the  bank  and  the  broker  comes 
within  the  very  words  of  Lindley  L.J.'s  judgment. 

I  will  now  very  shortly  call  attention  to  the  judgment  in  Bich- 
son  v.  Beuters  Telegram  Co,  (3)  In  that  case,  what  happened 
was  that  the  defendants,  the  telegram  company,  had  delivered 
to  the  plaintiffs  a  message  which  was  not  intended  for  them. 
The  plaintiffs,  then,  reasonably  supposing  that  the  message 
came  from  their  agents  and  was  intended  for  them,  acted  upon 
it  and  incurred  loss.    It  was  held  by  the  Court  of  Appeal, 

(1)  8  E.  &  B.  647.    ,  (2)  18  Q.  B.  D.  54,  62. 

(3)  3  C.  P.  D.  1. 
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C.  A.      affirming  the  decision  of  the  Common  Pleas  Division,  that  the 
1902      plaintiffs  could  not  maintain  any  action  against  the  defendants 
Oliver     Tipon  the  ground  of  their  negligence,  or  of  any  implied  repre- 
BAm  OF    sentation  by  them  that  the  message  was  sent  by  the  plaintiffs' 
England,    agents.    Bramwell  L.J.,  in  delivering  his  judgment,  first  says 
^vai^han  ^  he  does  not  think  that  Collen  v.  Wright  (1)  is  really  an  excep- 

  tion  to  the  rule  that  an  action  will  not  lie  for  an  innocent 

misstatement.  As  to  that,  I  do  not  feel  bound  to  say  anything 
by  way  of  criticism  at  all,  since  it  is  not  necessary  to  do  so  in 
this  case.  Then  he  goes  on  to  say  (2) :  "  Collen  v.  Wright  (1) 
establishes  a  separate  and  independent  rule,  which,  without 
using  language  rigorously  accurate,  may  be  thus  stated :  if  a 
person  requests  and,  by  asserting  that  he  is  clothed  with  the 
necessary  authority,  induces  another  to  enter  into  a  negotia- 
tion with  himself  and  a  transaction  with  the  person  whose 
authority  he  represents  that  he  has,  in  that  case  there  is  a 
contract  by  him  that  he  has  the  authority  of  the  person  with 
whom  he  requests  the  other  to  enter  into  the  transaction. 
That  seems  to  me  to  be  the  substance  of  the  decision  in 
Collen  V.  Wright.''  (1)  Then  Brett  L.J.  makes  a  statement 
which  is  really  to  the  same  effect.  He  says  (3) :  "  I  have  come 
to  the  conclusion  that  the  decision  in  that  case"  {Collen  v. 
Wright  (1)  "  was  founded  upon  a  different  and  independent  rule, 
which  may  be  stated  to  be,  that  where  a  person  either  expressly 
or  by  his  conduct  invites  another  to  negotiate  with  him  upon 
the  assertion  that  he  is  filling  a  certain  character,  and  a  con- 
tract is  entered  into  upon  that  footing,  he  is  liable  to  an  action 
if  he  does  not  fill  that  character ;  but  the  liability  arises  not 
from  the  misrepresentation  alone,  but  from  the  invitation  to  act 
and  from  the  acting  in  consequence  of  that  invitation."  It 
does  not  seem  to  me  that  there  is  anything  in  those  judgments 
to  support  the  limitation  which  the  appellant's  counsel  seek 
to  put  upon  the  rule  laid  down  in  Collen  v.  Wright  (1),  and  we 
shall  accept  to-day  the  interpretation  of  that  rule  which  was 
laid  down  by  Lord  Esher  in  the  way  I  have  mentioned  in 
Firhanh's  Case.  (4) 

(1)  8  E.  &  B.  647.  (3)  3  0.  P.  D.  7. 

(2)  3  C.  P.  D.  5.  (4)  18  Q.  B.  D.  54. 
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Then  it  is  suggested,  first,  that  Berry  v.  Peek  (1)  has  in  0.  A. 
«ome  way  or  other  overruled  the  decision  in   Collen  v.  1902 

Wright  (2) ;  and,  secondly,  that  Low  v.  Bouverie  (3)  shews  Oliver 
that  in  the  Chancery  Division  cases  analogous  to  that  of 

Collen  V.  Wright  (2)  have  been  treated  as  overruled.     It  is  not  England. 

®usfgested  that  Berry  v.  Peek  (1)  in  terms  overrules  Collen  v.  vaughan 

°°  \  /  Williams  L.J. 

Wright  (2)  :  in  fact,  that  case  is  not  mentioned  at  all  in   

Berry  v.  Peek  (1) ;  but  it  is  said  that  because  it  has  now  been 
finally  decided  in  the  House  of  Lords  that  no  action  will  lie 
for  a  misrepresentation  which  is  not  consciously  made,  there- 
fore it  follows  that  there  can  be  no  state  of  circumstances 
based  upon  a  representation  which  can  raise  an  implied 
warranty  such  as  is  contended  for  here.  The  rule,  as  I  have 
stated,  in  Collen  v.  Wright  (2)  is  merely  that,  if  a  man  professes 
to  be  an  agent  and  gets  another  to  act  in  matters  of  business 
upon  that  profession,  and  that  acting  is  to  the  detriment  of 
the  person  who  is  so  induced  to  act,  the  law  raises  an  implied 
warranty  of  the  averred  authority  of  the  agent.  I  confess  I 
do  not  see  myself  that  Berry  v.  Peek  (1)  in  any"  way  renders  it 
impossible  to  continue  to  affirm  that  Collen  v.  Wright  (2)  is 
:good  law. 

Then,  with  regard  to  Low  v.  Bouverie  (3),  there  are  two 
observations  to  be  made.  In  the  first  place,  as  regards  the 
judgments  of  two  of  the  members  of  the  Court,  Lindley  and 
Bowen  L.J  J.,  both  those  learned  Lords  Justices  use  expressions 
respecting  actions  based  upon  warranties  which  clearly  shew 
that  they  considered  Berry  v.  Peek  (1)  l^ft  Collen  v.  Wright  (2) 
untouched.  Then  coming  to  the  judgment  of  Kay  L.J., 
although  it  is  true  that  the  Lord  Justice  does  not  actually  say 
anything  leading  one  to  suppose  that  he  had  in  his  mind,  as 
an  exception  from  the  Berry  v.  Peek  (1)  rule,  the  rule  in 
Collen  V.  Wright  (2),  yet  it  is  perfectly  plain  that  he  thought 
there  were  certain  cases  in  which  the  Court  of  Chancery  had, 
in  days  before  Berry  v.  Peek  (1),  held  that,  where  there  had 
been  an  innocent  misrepresentation,  the  person  who  had  made 
it  was  liable  to  make  good  his  words.  The  learned  Lord 
Justice  thought  those  cases  still  continued  to  be  in  force 

(1)  14  App.  Gas.  337.        (2)  8  E.  &  B.  647.       (3)  [1891]  3  Ch.  82. 


628 


CHANCEEY  DIVISION. 


[1902] 


C.  A. 

1902 
Oliver 

V. 

Bank  of 
England. 


Vaugban 
Williams  L.J. 


notwithstanding  the  decision  in  Derry  v.  Peek  (1)  ;  and  he 
mentioned  one  instance  of  that,  the  case  of  estoppel.  Of 
course,  he  goes  on  to  point  out,  and  with  perfect  accuracy, 
that  estoppel  does  not  touch  a  case  like  that  before  him — that 
estoppel,  being  really  a  rule  of  evidence  only,  can  only  apply  in 
a  case  where  it  is  sought  to  make  a  man  liable  by  precluding 
him  proving  the  true  facts,  through  his  conduct  having  been 
inconsistent  with  those  true  facts,  and  such  as  to  induce  other 
people  to  alter  their  position.  But  it  is  obvious,  to  my  mind, 
that  Kay  L.J.  thought  there  might  be  cases  in  which  a  man 
could  be  fixed  with  a  liability  in  respect  of  an  innocent 
misrepresentation  notwithstanding  the  decision  of  the  House 
of  Lords  in  Derry  v.  Peek.  (1) 

For  these  reasons  I  think  that  the  judgment  of  Kekewich  J. 
is  right,  and  should  be  affirmed. 


Stieling-  L.J.  I  also  think  that  the  decision  of  Kekewich  J. 
ought  to  be  affirmed. 

The  question  is  whether  the  principle  which  was  established 
in  the  case,  which  has  been  so  much  discussed,  of  Collen  v. 
Wright  (2),  should  be  applied  to  the  present  case  or  not.  The 
main  argument  which  has  been  addressed  to  us  on  behalf  of 
the  appellant  in  this  case  is,  in  substance,  this — that  Collen 
V.  Wright  (2)  is  a  case  of  extremely  limited  application,  and 
is  only  to  be  followed  in  a  similar  class  of  cases — that  is  to  say, 
where  a  person  representing  himself  to  be  an  agent  for  another, 
and  to  have  authority  for  entering  into  a  contract  on  his 
behalf,  induces  a  third  person  to  enter  into  such  a  contract  on 
the  faith  of  that  representation.  It  seems  to  me  that  in  this 
Court  that  argument  cannot  prevail.  That  argument  was 
urged  in  this  Court  by  very  eminent  counsel  in  the  case  of 
Firhank's  Executors  v.  Humphreys  (3),  and,  as  I  read  the 
judgments  of  Lord  Esher  M.K.  and  Lindley  L.J.,  they  both 
distinctly  negatived  that  contention,  and  with  them  Lopes  L.J. 
agreed.  I  take  the  rule  appHcable  in  this  Court  to  cases  of  this 
description  to  be  as  it  is  stated  by  Lord  Esher  in  that  case  (4)  : 


(1)  14  App.  Gas.  337. 

(2)  8  E.  &  B.  647. 


(3)  18  Q.  B.  D.  54. 

(4)  Ibid.  60. 


1  Ch. 


CHANCERY  DIVISION. 


629 


"  The  rule  to  be  deduced  is,  that  where  a  person  by  asserting  C.a. 
that  he  has  the  authority  of  the  principal  induces  another  1902 
person  to  enter  into  any  transaction  which  he  would  not  have  olivek 
entered  into  but  for  that  assertion,  and  the  assertion  turns  out  ^^^^ 
to  be  untrue,  to  the  injury  of  the  person  to  whom  it  is  made,  it  England. 
must  be  taken  that  the  person  making  it  undertook  that  it    stirimg  l.j. 
was  true,  and  he  is  liable  personally  for  the  damage  that  has 
occurred." 

That  being  so,  it  seems  to  me  the  only  question  to  be  con- 
sidered is  whether  the  rule  is  applicable  in  the  present  case. 
It  is  said  that  there  was  no  "  transaction  "  within  the  meaning 
of  the  rule  so  laid  down  by  Lord  Esher.  Now,  what  took 
place  ?  The  defendants,  the  Bank  of  England,  are  by  law 
entrusted  with  certain  duties  with  reference  to  stock  of  the 
description  in  question.  The  stock  is  transferable  only  in  the 
books  of  the  bank,  and  if  the  bank  refuse  or  neglect  to  perform 
their  duties  they  are  liable  to  an  action  at  the  instance  of  the 
stockholder.  Mr.  Starkey,  who  is  a  broker,  came  to  the  bank 
with  a  document  purporting  to  be  signed  by  two  stockholders 
whose  names  were  registered  in  the  books,  and  formally 
made  a  demand  to  be  allowed  to  exercise  the  powers  which 
purport  to  have  been  conferred  on  him  by  that  document, 
and  to  be  allowed  to  make  an  entry  in  the  book  which  has 
the  effect  of  transferring  the  stock  from  the  persons  in  whose 
names  it  is  standing  to  another  person.  To  that  the  bank 
accede  :  the  entry  is  made,  and  the  transfer  effected.  It  turns 
out,  unfortunately,  that  in  the  document  the  name  of  one  of 
the  stockholders  was  forged,  and  he  has  brought  an  action 
against  the  bank  and  obtained  judgment,  compelHng  them  to 
restore  him  to  his  former  position. 

Now,  did  not  what  took  place  between  Mr.  Starkey  (pro- 
fessing to  act  on  behalf  of  his  principals)  and  the  bank  amount 
to  a  *'  transaction  "  ?  It  seems  to  me  that  it  would  be  a  very 
narrow  reading  of  the  word  to  hold  that  this  was  not  a 
"  transaction  "  ;  because,  if  the  asserted  power  had  been  really 
valid,  the  result  would  have  been  to  bring  about  a  change  in 
the  legal  position  of  the  then  registered  holders  of  the  stock,  so 
that  the  new  transferee  would  have  become  the  legal  owner  of 
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C.  A.      the  stock,  and  to  the  new  transferee  the  bank  would  henceforth 
1902       have  been  under  the  obHgation  to  pay  the  dividends.  It 
Oliver     unfortunately  turned  out  that  the  power  was  invalid,  and  the 
Bank  of    ^^^^^^  bank  I  have  already  stated.    The  consequence, 

England,   therefore,  of  what  took  place  was  that  the  bank  changed  its 
Stirling  L.J.    legal  position  with  reference  to  this  stock,  and  very  much  to 
their  injury,  because  judgment  has  been  obtained  against  them. 
I  cannot  think  this  is  not  a  case  falling  within  the  rule. 

Then  the  only  other  point  I  think  I  need  refer  to  is  this.  It 
was  urged  that,  regard  being  had  to  the  precautions  which  the 
Bank  of  England  take  in  comparing  the  signatures  to  powers 
of  attorney,  and  to  other  precautions  they  take  for  the  purpose 
of  ascertaining  whether  the  powers  which  are  presented  to 
them  really  emanate  from  the  principals  to  whom  the  stock 
belongs,  a  warranty  ought  not  in  this  case  to  be  implied. 
In  my  opinion,  that  contention  is  not  well  founded.  It  is  not 
sufficient  to  shew  that  the  bank  took  precautions  unless  it 
is  also  shewn  that  they  relied  on  those  precautions  alone. 
It  has  often  been  held  in  actions  for  misrepresentation  that 
where  a  misrepresentation  is  proved  and  is  shewn  to  have 
been  relied  upon,  that  is  enough,  although  the  person  who 
enters  into  the  transaction  on  the  faith  of  the  misrepresenta- 
tion may  have  also  had  other  inducements  to  enter  into 
the  transaction.  There  is  an  instance  of  that  in  the  case  of 
Edging  ton  v.  Fitzmaurice.  (1) 

It  seems  to  me  that  enough  has  not  been  shewn  to  enable 
Mr.  Starkey  to  say  that  the  bank  did  not  act  on  the  faith  of  his 
assertion  of  authority,  and  I  think  the  conclusion  which  was 
come  to  by  Kekewich  J.  was  right. 

Cozens-Haedy  L.J.  I  so  entirely  agree  with  what  has 
fallen  from  my  learned  brethren,  that  I  think  it  would  only  be 
wasting  time  if  I  were  to  add  anything. 

Solicitors  :  Morley,  Shirreff  d  Co. ;  Freshfields. 

(1)  (1885)  29  Oh.  D.  459. 

G.  I.  F.  0. 
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KELLY'S  DIKECTOKIES,  LIMITED  v.  GAVIN  and  c.a. 

LLOYDS.  1902 

[1900   K.  502.] 

Copyright — Infringement — "  Print  or  cause  to  he  printed  " — Agent — 
Estoppel— Copyright  Act,  1842  (5  &  6  Vict.  c.  45),  s.  15. 

The  defendant  Gavin  published  a  book  which  contained  passages  copied 
from  a  book  of  the  plaintiffs,  and  thus  infringed  their  copyright.  A 
contract  had  been  entered  into  between  Gavin  and  the  defendants  Lloyds 
that  they  should  print  his  book,  receiving  payment  from  him  for  so  doing. 
After  they  had  printed  some  of  the  sheets  (including  the  title-page)  they 
found  that  they  could  not  complete  the  printing  of  the  remaining  sheets 
by  the  date  fixed  for  the  publication  of  the  book,  and  at  Gavin's  request 
they  relinquished  their  contract,  so  that  he  might  have  the  remaining 
sheets  printed  elsewhere.  He  accordingly  contracted  with  other  printers 
to  print  the  remaining  sheets.  When  the  book  was  published  it  bore  on 
the  title-page  the  statement  "  Printed  at  Lloyds."  The  piracy  occurred 
in  those  sheets  which  were  not  printed  by  Lloyds,  and  they  were  ignorant 
of  the  piracy  until  they  were  informed  of  it  after  the  publication.  The 
Court  were  satisfied  by  the  evidence  that  Gavin  and  Lloyds  were  not 
partners  or  co-adventurers  in  the  publication  of  the  book,  and  that  the 
printers  who  printed  the  pirated  matter  were  agents  of  Gavin  and  not  of 
Lloyds : — 

Held,  that  Lloyds  had  not  printed  the  pirated  matter,  and  that  they 
had  not  "caused"  it  to  be  printed  within  the  meaning  of  s.  15  of  the 
Copyright  Act,  1842,  and  that  consequently  they  were  not  liable  under 
that  section. 

Decision  of  Byrne  J.,  [1901]  1  Ch.  374,  affirmed. 


Feb.  22. 


Appeal  against  the  decision  of  Byrne  J.  (1) 

The  facts  are  fully  stated  in  the  former  report,  and,  having 
icegard  to  the  judgments  of  the  Court  of  Appeal,  the  following 
«hort  summary  will  be  sufficient  for  the  present  purpose. 

The  action  was  brought  to  restrain  the  defendants  from 
printing,  publishing,  &c.,  any  copy  or  copies  of  a  book  called 
"  Lloyds'  Diary  for  IMerchants,  Shippers,  and  Foreign  Buyers 
for  1900,"  or  causing  or  permitting  any  such  copy  or  copies  to 
be  so  printed,  published,  &c.,  or  from  copying  or  pirating  from 
a,ny  edition  of  the  plaintiffs'  directory  called  "  Kelly's  Directory 


(1)  [1901]  1  Ch.  374. 
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C.A.  of  Merchants,  Manufacturers,  and  Shippers  of  the  United 
1902       Kingdom,"  and  from  otherwise  infringing  the  plaintiffs'  copy- 

Kelly's    right  in  their  directory. 
^LmSLT'     The  book  called  "  Lloyds'  Diary,  &c,"  had  been  recently 
Gavin  and  P^^^^^^^^  defendant  Gavin,  under  the  supervision  and 

Lloyds,  in  Conjunction  with  the  defendant  corporation  Lloyds,  who 
allowed  Gavin  to  make  use  of  their  name  in  the  title  of  the 
book.  By  an  arrangement  between  them  and  Gavin  the 
corporation  were  to  receive  from  him  for  the  use  of  their  name 
lOOZ.  a  year,  and  5  per  cent,  upon  the  receipts  from  advertise- 
ments appearing  in  the  diary  and  upon  the  proceeds  of  its  sale. 

The  diary  as  published  bore  on  its  title  the  statement, 
"Printed  at  Lloyds,  Koyal  Exchange,  London."  It  was 
proved  at  the  trial  that  some  portions  of  the  book  had  been 
copied  from  the  plaintiffs'  directory,  but  it  was  also  proved 
that  those  portions  had  not  in  fact  been  printed  by  Lloyds. 
An  arrangement  had  been  made  between  Gavin  and  Lloyds 
that  the  whole  of  the  diary  should  be  printed  by  Lloyds,, 
they  receiving  a  payment  from  him  for  the  printing.  They 
accordingly  printed  the  earlier  sheets  of  the  diary,  but,  after 
they  had  done  this,  they  found  that  it  would  be  impossible  for 
them  to  complete  the  printing  of  the  remaining  sheets  in 
time  for  publication  at  the  beginning  of  the  year  1900.  It  was 
then  arranged  at  Gavin's  request  that  he  should  be  at  liberty 
to  have  the  remaining  sheets  of  the  book  printed  by  some 
other  printer.  He  accordingly  instructed  Messrs.  Straker  to 
print  the  remaining  sheets  ;  and  when  they  had  done  this  those 
sheets  were  bound  together  with  the  earlier  sheets  which  had 
been  printed  by  Lloyds,  and  the  whole  book  was  then  published 
by  Gavin,  with  the  above-mentioned  statement  on  the  title- 
page  that  it  had  been  printed  at  Lloyds.  The  pirated  matter 
was  contained  in  the  sheets  which  had  been  printed  by  Messrs. 
Straker.  Lloyds  were  ignorant  of  the  piracy  until  after  the 
publication. 

At  the  trial  of  the  action  Gavin  did  not  appear,  and  an 
injunction  was  granted  against  him,  with  costs. 

It  was  contended  on  behalf  of  the  plaintiffs  that  Lloyds 
also  were  liable,  on  the  ground  that  they  had,  within  the 
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meaning  of  s.  15  of  the  Copyright  Act,  1842,  "caused"  the  C. A. 

pirated  portion  of  the  book  to  be  printed.  1902 

Byrne  J.  held  that  Lloyds  had  not  "  caused  "  that  portion  of  kelly's 

the  book  to  be  printed,  and  he  gave  judgment  for  them,  but  ^limited^^' 

without  costs,  on  the  ground  that  they  had  allowed  their  name 

,1     i-.-i                  ,1         •   i  Gavin  and 

to  appear  on  the  title-page  as  the  printers.  Lloyds. 

The  plaintiffs  appealed. 


Levetty  K.Cf  and  Edward  Ford,  for  the  plaintiffs.  It  is 
submitted  that  Lloyds  caused "  the  pirated  matter  to  be 
printed.  The  printer  of  a  book  is  bound  by  statute  to  place 
his  name  upon  it  as  printer,  and  Lloyds,  by  allowing  their 
name  to  appear  on  the  title-page,  have  adopted  the  printing  of 
the  whole  book.  They  may  not,  strictly  speaking,  be  estopped 
from  shewing  that  they  did  not  print  the  whole;  but  the 
statement  on  the  title-page  is  evidence  to  shew  that  they 
"  caused  "to  be  printed  that  part  which  they  did  not  actually 
print.  Moreover,  Lloyds  derived  profit  from  the  sale  of  the 
book,  and  by  relinquishing  their  right  to  print  the  whole  book 
they  "  caused  "  Messrs.  Straker  to  print  the  latter  part  of  it, 
though  Messrs.  Straker  were  not  their  agents.  Bex  v.  Gutch  (1) 
and  Watts  v.  Fraser  (2),  cases  which  related  to  the  publication 
of  a  libel,  are  in  favour  of  the  liability  of  Lloyds.  In  the 
former  case  Lord  Tenterden  C.J.  said  (3) :  "A  person  who 
derives  profit  from,  and  who  furnishes  means  for  carrying  on 
the  concern,  and  entrusts  the  conduct  of  the  publication  to  one 
whom  he  selects,  and  in  whom  he  confides,  may  be  said  to 
cause  to  be  published  what  actually  appears,  and  ought  to  be 
answerable,  although  you  cannot  shew  that  he  was  individu- 
ally concerned  in  the  particular  publication."  It  was  through 
Lloyds  that  Gavin  acquired  the  information  which  enabled  him 
to  compile  his  book.  In  the  Court  below  reliance  was  placed 
on  two  cases :  Bussell  v.  Briant  (4)  and  Lyon  v.  Knoioles  (5) ; 
but  those  cases  are  distinguishable  from  the  present  case. 
They  related  to  dramatic  copyright,  and  arose  under  a  different 


(1)  (1829)  Moo.  &  M.  433;  31 
E.  K.  744. 

(2)  (1835)  7  C.  &  P.  369. 


(3)  Moo.  &  M.  437. 

(4)  (1849)  8  C.  B.  836. 

(5)  (1863)  3  B.  &  S.  556. 
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C.  A.      statute,  the  words  of  which  differ  from  those  of  the  Copyright 
1902      Act  of  1842,  which  governs  the  present  case.    Lloyds  and 
Kelly's    Gavin  acted  jointly  in  the  matter  from  beginning  to  end. 
LiMiTED^^'  There  being  a  binding  agreement  between  Lloyds  and  Gavin 
^AviN  AND  Ijloyds  should  print  the  book,  it  could  not  without  their 

Lloyds,     consent  have  been  printed  elsewhere.    By  giving  their  consent 
Lloyds  in  effect  "  caused  "  the  book  to  be  printed  by  Strakers. 

Scrutton,  K.G.,  and  F.  D.  MacKinnon^  for  the  defendants 
Lloyds,  were  not  called  upon. 

Vaughan  Williams  L.J.  The  question  is  whether  Byrne  J. 
was  right  in  coming  to  the  conclusion  that  Lloyds  neither 
printed  the  pirated  portion  of  the  diary  nor  "  caused  "  it  to  be 
printed.  In  my  opinion,  the  learned  judge  was  perfectly 
right.  It  has  scarcely  been  contended  that  Messrs.  Straker, 
who  actually  printed  the  pirated  portion,  could  be  properly 
described  as  agents  of  Lloyds :  Lloyds  could  only  have 
"printed"  that  part  of  the  book  if  Strakers  were  their  agents. 
It  is  admitted  that  the  order  to  print  was  given  by  Gavin  to 
Messrs.  Straker,  and  it  was  on  his  credit  that  they  did  it. 
They  would  have  had  to  sue  Gavin  for  payment  for  their 
work.  If  it  could  be  shewn  that  Lloyds  were  partners  or 
co-adventurers  with  Gavin  in  the  publication  of  the  book,  the 
fact  that  Strakers  were  the  agents  of  Gavin  would  render  them 
also  the  agents  of  Lloyds.  But  on  the  evidence  it  is  plain 
that  Strakers  were  agents  of  Gavin  only.  No  such  connection 
between  Lloyds  and  Gavin  has  been  proved  as  would  make 
them  either  partners  or  joint  adventurers.  It  is  impossible, 
therefore,  to  say  that  Lloyds  printed  the  pirated  part  of  the 
book.  The  plaintiffs'  counsel  had,  therefore,  to  fall  back  upon 
the  words  "  cause  to  be  printed  "  in  s.  15  of  the  Copyright 
Act.  But  when  asked  in  what  sense  did  Lloyds  cause  " 
this  part  of  the  book  to  be  printed,  they  said  that  Lloyds  had 
contracted  with  Gavin  to  print  the  whole  book,  and  they  were 
to  receive  from  him  a  specified  payment  for  so  doing.  By  a 
lucky  accident  they  found,  after  they  had  printed  some  of  the 
sheets,  that  they  were  so  busy  with  other  work  that  they  would 
not  be  able  to  complete  the  printing  of  the  remaining  sheets 
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(which  contained  the  pirated  matter)  in  time  for  pubhcation,  C.  A. 

and  they  were  willing  to  forego  their  right  under  their  contract.  i^O'z 

Gavin  was  also  willing  that  they  should  do  this,  probably  Kelly's 

because  he  thought  that  he  could  get  the  printing  done  more  ''^limited^^' 

cheaply  elsewhere.     Accordingly  Lloyds  relinquished  their  qj^^^^.^^ 

contract,  and  Gavin  employed  Messrs.  Straker  to   do  the  Llotds. 

printing.    Under  these  circumstances  it  is  said  that  Lloyds  \aughan 

•it  it  •    ,    1       T  •    1  Williams  L.J. 

"  caused  the  pirated  matter  to  be  printed.  In  my  judgment  ■ — 
it  comes  at  the  outside  only  to  this,  that  Lloyds  permitted  the 
printing  to  be  done  by  the  other  printers.  If  a  man  who  has 
a  right  to  print  a  book  stands  back  and  allows  some  one  else 
to  do  the  printing,  I  do  not  think  it  can  be  said  that  he 
"  causes  "  the  book  to  be  printed.  In  my  opinion,  upon  the 
evidence,  it  cannot  be  truly  said  that  Lloyds  either  printed  the 
pirated  portions  of  the  book  or  "  caused  "  them  to  be  printed. 
The  appeal  should  be  dismissed  with  costs. 

Stikling  L.J.    I  agree. 

Cozbns-Haedy  L.J.  I  also  agree.  The  plaintiffs'  counsel 
rested  their  case  partly  upon  the  statement  on  the  title-page 
of  the  book,  Printed  at  Lloyds."  If  that  were  put  as  an 
estoppel  against  Lloyds,  I  could  have  understood  the  argument. 
But  that  would  have  been  a  hopeless  contention ;  the  state- 
ment was  true  as  regarded  the  title-page.  That  being  so,  I 
cannot  see  how  the  argument  is  relevant.  In  my  opinion, 
the  judgment  of  Byrne  J.  was  quite  right  and  ought  to  be 
affirmed. 


Sohcitors  :  Scott,  Spalding  d-  Bell ;  Waltons,  Johnson  d  Co. 

W.  L.  C. 
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^  OWEN  V.  GIBBONS. 

1901 


FAKWELL 


[1900    0.  1091.] 

Inheritance — Boot  of  Descent — Purchaser"  —  Devise  to  Testatorh  Right 
3farc7i  28,  29.         Heirs" — Co-heiresses — Joint  Tenancy  or  Co-parcenary — Inheritance  Act, 
C.  A.  1833  (3  ffc  4  Will,  4,  c.  106),  s.  3. 

1902 

JPefe.  22,  24.  Under  a  devise  to  or  in  trust  for  a  testator's  "  right  heirs,"  the  person 
  who  at  the  time  of  the  testator's  death  is  his  heir-at-law  takes  now,  by- 
virtue  of  s.  3  of  the  Inheritance  Act,  1833,  as  devisee,  and  not  by  descent 
as  before  the  Act. 

The  word  "  heir  "  in  that  section  includes  "  heirs." 

And  s.  3  operates  also  to  alter  the  quality  of  the  estate  taken  by  the 
heir ;  so  that,  if  a  testator  leaves  co-heiresses,  they,  under  such  a  devise, 
take  as  joint  tenants,  not  as  co-parceners. 

Decision  of  Farwell  J.  affirmed. 

Be  Baker,  (1898)  79  L.  T.  343,  approved. 

John  Gibbons  by  his  will,  dated  September  6,  1845,  devised 
real  estate  to  trustees  in  fee  upon  the  trusts  therein  mentioned, 
and,  on  failure  of  those  trusts,  in  trust  for  "  my  own  right  heirs 
for  ever." 

The  testator  died  on  December  12,  1847,  and  at  this  time  his 
two  daughters,  Mary  Parry  and  Ann  Gibbons,  were  his  co- 
heiresses. Both  the  daughters  married.  Mary  Parry  died  on 
April  26,  1867,  and  Ann  Gibbons  died  in  October,  1882.  The 
plaintiff  was  the  heir-at-law  of  Ann  Gibbons.  All  the  trusts  of 
the  will  prior  to  the  trust  for  the  testator's  right  heirs  had  failed 
or  determined. 

The  plaintiff  contended  that  under  the  will  the  testator's  two 
daughters  became  on  his  death  entitled  to  the  property  in  fee 
simple  as  joint  tenants,  subject  to  the  prior  limitations,  and 
that  the  plaintiff  as  heir-at-law  of  the  survivor  was  now  entitled 
to  the  whole  of  the  property  in  fee  simple. 

The  defendants  derived  title  through  the  heir-at-law  of  the 
testator's  daughter  Mary  Parry,  who  died  before  her  sister  Ann 
Gibbons,  and  they  contended  that  the  testator's  two  daughters 
became  on  his  death  entitled  to  the  property  in  fee  simple,  as 
tenants  in  common,  subject  to  the  prior  limitations,  and  that 
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the  defendants  were  now  entitled  to  an  undivided  moiety  of  C.  A. 

the  property  in  fee  simple.  1902 

By  this  action  the  plaintiff  claimed  a  declaration  that  he  was  Owen 

entitled  to  the  property  as  from  the  death  of  the  last  tenant  gibbons 

for  life  under  the  will,  who  died  on  January  9,  1900,  and   

consequential  relief. 

The  action  was  heard  before  Farwell  J.  on  March  28,  29, 
1901. 


Upjohn,  E.G.,  and  G.  L.  Goote,  for  the  plaintiff,  were  stopped 
by  the  Court. 

Butchery  K,G,y  and  Austen-Gartmell,  for  the  defendants. 

Faewbll  J.  Notwithstanding  the  ingenious  arguments  of 
Mr.  Butcher  and  Mr.  Cartmell,  I  confess  I  entertain  no 
doubt  on  this  matter.  [His  Lordship  stated  the  facts,  and 
continued  : — ] 

If  the  daughters  took  as  co-parceners,  the  descent  will  be 
traced  from  each  daughter.  If  they  took  as  joint  tenants  by 
devise,  then  there  was  no  severance  of  the  joint  tenancy,  and 
the  surviving  daughter  and  the  persons  claiming  through  her 
are  entitled  to  the  exclusion  of  the  persons  claiming  through 
the  other  daughter.  Now  the  argument  has  turned  on  the 
3rd  section  of  the  Inheritance  Act,  18R8  (3  &  4  Will.  4,  c.  106). 
Mr.  Butcher's  first  point  was  that  the  Act  was  intended  simply 
to  deal  with  the  case  of  a  man  devising  to  his  heir-at-law  in  fee. 
He  drew  a  distinction  between  a  man  devising  to  his  heir-at- 
law  in  fee  and  a  man  devising  to  his  own  right  heirs  either 
mediately  or  immediately.  He  distinguished  that  from  the  case 
of  a  man  who  devises  to  "  his  heirs  "  generally  :  in  which  latter 
case  he  said  there  was  an  absolute  intestacy,  or  that  it  was 
equivalent  to  a  declaration  of  intestacy.  His  authority  for  that 
is  a  statement  by  Mr.  Hayes,  an  eminent  conveyancer,  at  p.  318 
of  his  book  on  conveyancing,  5th  ed.  vol.  i.  The  learned  author, 
after  referring  to  the  section  of  the  Act,  says :  "The  legal  import 
of  a  limitation  by  will  to  the  heirs  or  right  heirs  generally,  (as 
distinguished  from  a  devise  to  the  individual  heir),  of  the  testator, 
which  does  not  appear  to  be  altered  by  the  Act,  is  equivalent  to 

7oL.  I.  1902  2  Y  1 
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C.  A.      a  declaration  of  intestacy  as  regards  the  estate  to  which  it 

1902       applies."   Then  he  refers  to  the  authorities  for  that  proposition. 

Owen      That  proposition  seemed  to  me  rather  astonishing,  because,  as 
Gibbons.    ^  understand  the  law  before  the  Act  and  as  it  was  read  to  me 
J     ^^^^  ttie  case  of  Pibus  v.  Mitford  (1),  a  man  could  not  make  his 

  right  heirs  take  by  purchase,  either  by  conveyance  at  common 

law,  or  by  a  limitation  to  uses,  or  by  devise,  the  rule  being 
that  the  heir  had  a  better  title ;  and  for  reasons  which  I  need 
not  consider  now  (and  perhaps  it  would  be  difficult  to  discover 
them)  the  estate  of  the  heir  by  inheritance  so  far  overpowered 
the  devise  of  the  testator  as  that  the  devise  was  inoperative. 
How  that  differs  from  a  limitation  to  the  right  heirs  of  the 
testator  so  far  as  any  effective  operation  goes  I  am  wholly 
unable  to  see,  nor  can  I  see  where  Mr.  Hayes,  or  his  followers 
Mr.  Butcher  and  Mr.  Cartmell,  get  their  declaration  of  intes- 
tacy from.  The  only  authorities  cited  are  the  two  cases  of 
Bobinson  v.  Knight  (2)  and  Amesbury  v.  Brown.  (3)  In 
both  those  cases  the  question  arose  in  this  way.  There  was 
a  devise,  after  previous  limitations,  to  the  right  heirs  of  the 
testator.  There  was  also  a  residuary  devise.  If  the  devise  to 
his  own  right  heirs  had  been  equivalent  to  a  declaration  of 
intestacy,  the  residuary  devise  would  have  passed  the  specifi- 
cally devised  estate ;  but  it  was  held  that,  so  far  from  being  a 
declaration  of  intestacy,  it  was  effectual  to  prevent  the  resi- 
duary devisee  from  claiming  that  it  was  a  declaration  of  intestacy 
so  that  they  could  take.  It  seems  to  me,  therefore,  with  all 
respect,  that  the  two  cases  which  Mr.  Hayes  cites  entirely 
displace  the  proposition  for  which  he  relies  upon  them,  and  so 
far  as  I  am  aware  there  is  absolutely  no  authority  for  the 
proposition,  nor  can  I  see  any  foundation  in  reason  or  common 
sense  for  it.  The  rule  before  the  Inheritance  Act  always  was 
that  the  testator  could  not  devise  to  his  heir-at-law  by  reason 
of  the  superiority  of  the  estate  in  the  heir-at-law  which  arose 
immediately  on  the  testator's  death.  Then  I  come  to  the 
question  of  the  effect  of  the  Act.  The  Act  undoubtedly  was 
intended  to  alter  this  rule,  and  the  3rd  section  was  passed  for 

(1)  (1674)  1  Vent.  372.  (2)  (1762)  2  Eden,  155. 

(3)  (1750)  cited  2  Eden,  159. 


1  Ch. 


CHANCEKY  DIVISION. 


639 


that  very  purpose.  [His  Lordship  read  s.  3.]  Mr.  Butcher 
said,  first  of  all,  that  that  section  applied  only  to  the  case  of  a 
man  devising  to  his  heir  as  distinguished  from  a  devise  to  his 
right  heirs,  for  the  reason  that  in  the  second  case  it  was  a 
mere  declaration  of  intestacy.  As  I  have  already  said,  in  my 
opinion  there  is  no  distinction  between  the  two  devises  and  the 
section  applies  to  both.  Then  it  was  said  that  the  devise  to 
the  heir  does  not  extend  to  a  devise  to  the  right  heirs.  But 
the  words  of  the  Act  are  plain.  The  Act  is  intended  to  apply 
to  any  case  where,  under  the  words  used  by  the  testator,  the 
devise  is  in  effect  a  devise  to  the  heir  or  to  the  person  who 
shall  be  the  heir  at  the  time  of  the  testator's  death.  It  does 
not  mean  that  the  testator  must  say,  **  I  devise  to  my  heir," 
but  that  if  the  effect  of  the  gift  is  such  as  that  under  it  the 
heir-at-law  is  the  person  who  would  take,  and  therefore  by 
the  old  law  the  gift  would  be  ineffectual,  now,  under  the 
new  law,  the  heir  takes  as  a  devisee  and  not  by  descent. 
When  I  once  get  to  that  the  rest  follows,  because  then  I 
have  got  a  devise  to  persons  who  are  in  fact  the  co-heiresses  of 
the  testator.  I  cannot  find  any  ground  whatever  for  limiting 
the  generality  of  the  enactment,  construing  it  as  I  have  con- 
strued it,  to  the  case  of  a  single  heir,  and  not  so  as  to  extend 
to  co-heiresses.  Whether  Mr.  Cartmell  is  right  or  not  in  what 
he  stated  was  the  law  before  the  passing  of  the  Inheritance 
Act,  the  Legislature  has  said  that  the  person  who  takes  under 
a  devise,  and  who  turns  out  to  be  in  fact  the  heir,  is  to  take 
not  as  heir  but  as  devisee,  and  taking  as  devisee  he  takes  as 
a  purchaser.  Co-parceners  obviously  cannot  take  as  purchasers. 
It  is  stated  in  Coke  upon  Littleton,  s.  254,  in  this  way  :  "  Note, 
that  none  are  called  parceners  by  the  common  law,  but  females 
or  the  heires  of  females,  which  come  to  lands  or  tenements  by 
discent ;  for  if  sisters  purchase  lands  or  tenements,  of  this  they 
are  called  joyntenants,  and  not  parceners."  Therefore,  if  I 
once  arrive  at  the  conclusion  that  the  section  applies  to  all 
such  devises  as  I  have  mentioned,  the  devisees  cannot  take  in 
co-parcenary,  because  co-parcenary  only  arises  under  different 
circumstances ;  they  must  take  as  devisees.  Having  taken  as 
devisees,  I  have  to  construe  the  devise.    I  pause  here  to  say, 
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c.  A.  as  I  pointed  out  during  the  argument,  that  the  statement  in 

1902  Coke  upon  Littleton,  s.  241,  that  when  "  The  daughters  enter 

Owen  i^to  the  lands  or  tenements  so  descended  to  them,  then  they 

Gibbons  are  called  parceners,  and  be  but  one  heire  to  their  ancestor,"  is 

^ — ;  an  additional  reason  for  holding  that ' '  heir  "  means  and  includes 

FjirwellJ.  .... 

  co-parceners  as  well  as  the  ordinary  individual  heir,  and  this 

is  further  borne  out  by  the  definition  in  clause  1  of  the  Act, 
which  says  the  single  shall  extend  to  the  plural,  and  so  on. 
Having  once  got  the  devise  to  the  daughters  as  devisees,  then 
it  becomes  merely  a  question  of  the  construction  of  the  devise. 
I  have  here  a  gift  to  the  right  heirs,  and  on  the  authorities 
cited  it  appears  to  me  there  are  no  words  of  severance,  and, 
therefore,  they  must  take  as  joint  tenants.  I  can  see  no  way 
of  avoiding  a  gift  to  them  in  joint  tenancy. 

I  am  not  quite  sure  that  I  altogether  appreciate  the  argu- 
ment rested  on  s.  4  ;  but  s.  4  is  quite  different  from  s.  3.  In 
s.  4  the  last  words  are :  "  and  the  descent  thereof  shall  be 
traced  as  if  the  ancestor  named  in  such  limitation  had  been 
the  purchaser  of  such  land."  It  was  argued  that  I  ought  to 
insert  in  s.  3  similar  words  after  the  words  **  devisee  and  not 
by  descent " ;  but  I  cannot  see  any  ground,  on  the  ordinary 
principles  of  construction,  for  adding  to  s.  3  words  that  are  not 
found  there  because  they  are  found  in  s.  4,  which  is  applicable 
to  a  different  subject-matter.  The  fact  that  they  are  in  s.  4 
appears,  if  anything,  to  be  against  the  argument  on  s.  3,  because 
it  shews  that  the  Legislature  had  the  point  present  to  its  mind 
and  did  insert  them  in  s.  4,  but  did  not  insert  them  in  s.  3. 
The  result  is  that  the  heir  of  the  surviving  daughter  takes,  and, 
therefore,  the  plaintiff  is  entitled  to  judgment. 

H.  L.  F. 

C.  A.         The  defendants  appealed.    The  appeal  came  on  for  hearing 
on  February  22,  1902. 

Butchery  E.G.,  and  Austen-Cartmell,  for  the  defendants. 
Apart  from  the  Inheritance  Act,  1833,  there  can  be  no  doubt 
that  the  testator's  two  daughters  would,  under  the  ultimate 
trust  in  the  will,  have  taken  by  descent  as  co-parceners,  and 
not  as  joint  tenants.    The  question  is  whether  s.  3  of  the  Act 
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has  made  any  difference.  It  is  submitted  (1.)  that  s.  3  does  not 
apply  at  all  to  such  a  case;  (2.)  that,  if  it  does,  though  it 
operates  so  that  the  heirs  take  as  devisees  and  not  by  descent, 
yet  the  quaHty  of  the  estate  which  they  take  is  not  altered,  i.e., 
in  this  case  the  daughters  take  as  tenants  in  common,  not  as 
joint  tenants,  and  the  whole  property  does  not  descend  to  the 
heir  of  the  surviving  daughter.  (1) 

Under  the  old  law,  if  in  a  will  there  was  a  limitation  to  the 
testator's  right  heirs,  the  heirs  took  by  descent  and  not  as  pur- 
chasers :  Gounden  v.  Gierke  (2) ;  Bobinson  v.  Knight.  (3)  In 
such  a  case  it  is  contended  that  the  Act  has  made  no  alteration. 
This  was  the  view  of  Mr.  Hayes.  He  says  in  his  Introduction 
to  Conveyancing,  5th  ed.  vol.  i.  p.  318 :     The  legal  import  of  a 


C.  A. 
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(1)  By  s.  1,  "  The  words  and  ex- 
pressions hereinafter  mentioned,  which 
in  their  ordinary  signification  have  a 
more  confined  or  a  different  meaning, 
shall  in  this  Act,  except  where  the 
nature  of  the  provision  or  the  context 
of  the  Act  shall  exclude  such  con- 
struction, be  interpreted  as  follows ; 
(that  is  to  say,)  ....  *  the  purchaser ' 
shall  mean  the  person  who  last  ac- 
quired the  land  otherwise  than  by 
descent,  or  than  by  any  escheat,  par- 
tition, or  inclosure,  by  the  effect  of 
which  the  land  shall  have  become  part 
of  or  descendible  in  the  same  manner 
as  other  land  acquired  by  descent  .... 
and  every  word  importing  the  singular 
number  only  shall  extend  and  be 
applied  to  several  persons  or  things  as 
well  as  one  person  or  thing  ;  and  every 
word  importing  the  masculine  gender 
only  shall  extend  and  be  applied  to  a 
female  as  well  as  a  male." 

By  s.  2,  "  In  every  case  descent  shall 
be  traced  from  the  purchaser ;  and  to 
the  intent  that  the  pedigree  may  never 
be  carried  further  back  than  the  cir- 
cumstances of  the  case  and  the  nature 
of  the  title  shall  require,  the  person 
last  entitled  to  the  land  shall,  for  the 
purposes  of  this  Act,  be  considered  to 
have  been  the  purchaser  thereof  unless 


it  shall  be  proved  that  he  inherited 
the  same,  in  which  case  the  person 
from  whom  he  inherited  the  same  shall 
be  considered  to  have  been  the  pur- 
chaser unless  it  shall  be  proved  that 
he  inherited  the  same;  and  in  like 
manner  the  last  person  from  whom 
the  land  shall  be  proved  to  have  been 
inherited  shall  in  every  case  be  con- 
sidered to  have  been  the  purchaser, 
unless  it  shall  be  proved  that  he 
inherited  the  same." 

By  s.  3,  "  When  any  land  shall  have 
been  devised  by  any  testator  who 
shall  die  after  the  31st  day  of  Decem- 
ber, 1833,  to  the  heir  or  to  the  person 
who  shall  be  the  heir  of  such  testator, 
such  heir  shall  be  considered  to  have 
acquired  the  land  as  a  devisee,  and  not 
by  descent ;  and  when  any  land  shall 
have  been  limited,  by  any  assurance 
executed  after  the  said  3l8t  day  of 
December,  1833,  to  the  person  or  to 
the  heirs  of  the  person  who  shall 
thereby  have  conveyed  the  same  land, 
such  person  shall  be  considered  to  have 
acquired  the  same  as  a  purchaser  by 
virtue  of  such  assurance,  and  shall  not 
be  considered  to  be  entitled  thereto  as 
his  former  estate  or  part  thereof." 

(2)  (1613)  Hob.  (5tb  ed.)  29.. 

(3)  2  Eden,  155. 
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^'  ^'      limitation  by  will  to  the  heirs  or  the  right  heirs  generally,  .  .  . 

.  Which  does  not  appear  to  be  altered  by  the  Act,  is  equivalent 
Owen  to  a  declaration  of  intestacy  as  regards  the  estate  to  which  it 
Gibbons,  applies."  The  same  view  was  taken  by  Mr.  Joshua  Williams 
in  his  notes  to  Watkins  on  Descent,  4th  ed.  pp.  218,  225.  No 
doubt  the  opposite  view  is  taken  in  Jarman  on  Wills,  5th  ed. 
vol.  ii.  p.  905,  and  in  Davidson's  Conveyancing,  3rd  ed.  vol.  iv. 
p.  390.  There  is  a  marked  difference  between  the  words  used 
in  the  two  parts  of  s.  3.  In  the  first  part,  which  deals  with 
wills,  the  words  are,  "  to  the  heir  or  to  the  person  who  shall 
be  the  heir  of  such  testator."  In  the  second  part,  which  deals 
with  conveyances,  the  words  are,  "  to  the  person  or  to  the 
heirs  of  the  person  who  shall  thereby  have  conveyed  the  same 
land."  In  the  first  part  the  word  "heir"  is  used;  in  the 
second  part  the  word  "  heirs."  There  was  never  any  difficulty 
under  the  old  law  as  to  the  effect  of  a  devise  simpliciter  to  the 
testator's  heirs  or  right  heirs ;  the  heirs  in  such  a  case  always 
took  by  descent.  But  a  difficulty  often  arose  when  there  was 
a  devise  to  a  testator's  heir  as  persona  designata,  or  to  a  person 
by  name  who  was  in  fact  the  testator's  heir.  In  such  a  case, 
if  the  devisee  took  under  the  will  precisely  the  same  estate  or 
interest  as  he  would  have  taken  in  the  absence  of  a  devise  to 
him,  he  took  by  descent  and  not  as  devisee :  Co.  Litt.  19th  ed. 
vol.  i.  12  b,  note  2.  If,  on  the  other  hand,  the  devise  gave 
him  a  different  estate  or  interest,  then  he  took  as  devisee  and 
not  by  descent.  The  first  part  of  s.  3  was  aimed  at  cases  of 
this  kind,  and  was  not  intended  to  affect  cases  of  a  limitation  to 
a  testator's  right  heirs,  in  which  no  such  difficulty  had  ever 
arisen.  The  nature  of  the  difficulty  which  arose  when  the 
limitation  was  to  the  heir,  or  to  a  person  who  happened  to 
be  the  heir,  is  illustrated  by  such  cases  as  Scott  v.  Scott  (1) ; 
Mounsey  v.  Blamire  (2) ;  Anon.  (3) ;  Clerk  v.  Smith  (4) ;  Gilpin's 
Case  (5) ;  Chaplin  v.  Leroux  (6);  Doe  y.  Timins  (7);  Swaine  v. 
Burton.  (8) 

(1)  (1759)  1  Eden,  458,  462.  (4)  (1699)  1  Salk.  241. 

(2)  (1828)  4  Russ.  384;  28  R.  R.        (5)  (1629)  Cro.  Car.  161. 
133.  (6)  (1816)  5  M.  &  S.  14. 

<3)  (1695)  Cro.  Eliz.  431.  (7)  (1818)  1  B.  &  Al.  530. 

(8)  (1808)  15  Ves.  365. 
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But,  assuming  that  s.  3  does  apply  to  the  present  case,  it  is      0.  A. 
contended  that  it  operates  only  to  create  a  new  root  of  descent,  1902 
and  does  not  alter  the  character  or  quality  of  the  estate.    The  qwen 
daughters,  if  they  took  by  devise,  still  took  as  before  the  Act  q^^^q^q 
as  tenants  in  common,  not  as  joint  tenants.  — 

In  Cooper  v.  Finance  (1),  in  which  a  question  arose  upon 
s.  2  of  the  Act,  Shadwell  V.-C.  was  of  opinion  that  "  the  mean- 
ing of  the  Act  was  to  leave  the  law  of  inheritance,  in  cases 
absolutely  plain,  just  as  it  found  them,  and  only  to  lay  down 
rules  where  there  was  any  doubt  existing." 

{Stirling  L.J.  referred  to  Strickland  v.  Strickland  (2)  ; 
Biederman  v.  Seymour.  (3)] 

This  point  was  not  considered  in  Strickland  v.  Strickland.  (2) 
A  somewhat  similar  question  arose  on  the  construction  of  s.  4 
in  Berens  v.  Fellowes  (4),  and  some  of  the  observations  of  Kay  J. 
in  that  case  are  in  favour  of  the  appellants. 

It  must  be  admitted  that  both  the  points  now  raised  were 
decided  contrary  to  the  appellants'  contention  by  Stirling  J.  in 
Be  Baker.  (5)  But  in  that  case  the  point  that  s.  3  did  not 
apply  at  all  was  not  really  argued.  It  was  assumed  that  it  did 
apply,  and  the  point  argued  was,  whether  the  section  altered 
the  quality  of  the  estate  taken  by  the  devisee.  That  decision, 
of  course,  does  not  bind  this  Court.  Sect.  3  does  not  say  that 
the  heirs  are  to  take  as  purchasers  for  all  purposes. 

Upjohn,  K.C.,  and  C.  L.  Goote,  for  the  plaintiff,  were  not 
called  upon. 

Vaughan  Williams  L.J.  In  my  opinion,  the  judgment  of 
Farwell  J.  ought  to  be  affirmed. 

We  have  Hstened  to  a  long  argument,  and,  if  I  thought  that, 
for  the  decision  of  this  present  question,  it  was  necessary 
thoroughly  to  master  the  whole  of  the  law,  and  the  decisions 
prior  to  the  Inheritance  Act,  I  should  not  deliver  my  judgment 
now.    But  I  do  not  think  that  is  necessary.    We  have  to 

(1)  (1850)   19  L.  J.   (Ch.)  313,  (3)  (1840)  3  Beav.  368 ;  52  K.  R. 
314.  155. 

(2)  (1839)  10  Sim.  374;  51  R.  R.  (4)  (1887)  35  W.  R.-SSB ;  56  L.  T. 
270.  391. 

(5)  79  L.  T.  343. 
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construe  the  words  of  the  Act,  and  we  must  be  governed  by 
those  words.  If  we  were  to  take  the  words  of  the  first  part 
of  s.  3  by  themselves,  I  do  not  suppose  any  one  would 
contend  that  the  present  case  is  not  governed  by  them,  or  that 
the  singular  words,  '*  to  the  heir  or  to  the  person  who  shall  be 
the  heir  of  such  testator,"  did  not  cover  the  case  of  a  devise 
to  the  heirs,  or  to  the  person  or  persons  who  should  be  the 
heirs  (in  the  plural)  of  the  testator.  Mr.  Butcher  did  not,  I  think, 
contest  that.  But  he  said  that  the  construction  of  the  first 
part  of  s.  3  ought  to  be  limited,  partly  because  of  the  words 
used  in  the  second  part,  which  seem  to  draw  a  distinction 
between  the  expression  '*  heir  or  the  person  who  shall  be  the 
heir,"  and  the  expression  "  the  person  or  the  heirs  of  the 
person."  Another  argument  was  that  we  ought  to  look  at  the 
history  of  the  law  before  the  passing  of  the  Act,  and  find  out 
what  was  the  real  dif&culty  which  arose  in  the  decided  cases, 
and  then  narrow  the  construction  of  the  words  of  s.  3,  so  that 
they  may  meet  only  those  cases  in  which  there  was  a  difficulty, 
and  not  extend  to  cases  in  which  there  was  not.  It  is  said 
that  when  such  general  words  as  "  my  own  right  heirs  "  were 
used,  there  was  never  any  difficulty,  because  such  a  devise  was 
also  considered  as  equivalent  to  an  intestacy.  It  is  said  that 
the  difficulty  arose  only  when  under  the  words  used  the  heir 
took  as  persona  designata,  and  the  question  was  whether  the 
estate  given  to  him  by  the  devise  differed  either  in  quantity  or 
quality  from  that  which  he  would  have  taken  as  heir  by 
descent.  It  is  said  that  the  reason,  or  one  of  the  reasons,  for 
that  rule  was  that  the  law  did  not  allow  a  man  to  take  as  a 
gift  that  which  was  his  without  a  gift.  Those,  I  think,  are 
the  two  principal  grounds  upon  which  counsel  have  invited  us 
to  give  this  narrower  construction  to  the  words  of  s.  3.  But 
they  also  urged  that,  even  if  we  construe  the  words  of  s.  3  in 
that  which  I  must  say  is  the  more  natural  as  well  as  the  wider 
sense,  yet  they  should  not  be  construed  as  having  any  effect 
beyond  that  which,  it  is  suggested,  was  the  real  object  of  the 
Act,  namely,  to  create  a  new  root  of  descent,  and  that  if  effect 
is  given  to  s.  3  for  that  purpose,  so  as  to  make  the  heir,  whether 
co-parceners  or  any  one  else,  take  by  devise,  that  is  all  which 
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should  be  done,  and  the  quality  of  the  estate  taken  by  the  heir      0.  A. 
should  not  be  altered,  so  that,  for  instance,  co-heiresses  should  1902 
take  not  as  co-parceners,  but  as  joint  tenants.    I  think  I  have 
shortly  summarised  the  arguments  which  have  been  adduced 
by  the  appellants'  counsel. 

With  regard  to  the  first  point,  which  is  based  upon  the  wuuamsL.j 
difference  between  the  words  used  in  the  two  parts  of  s.  3,  I  do 
not  think  that  difference  is  sufficient  to  induce  us  to  adopt  the 
construction  suggested  by  the  appellants'  counsel.  It  would, 
perhaps,  be  rather  misleading  to  say  that  the  two  expressions 
mean  the  same  thing.  They  are,  in  a  sense,  intended  to  cover 
exactly  the  same  ground,  but  obviously  you  may  describe  the 
same  thing  in  different  words  according  to  the  point  of  view 
from  which  you  regard  it.  And  it  seems  to  me  obvious  that 
the  Legislature  was,  in  the  two  parts  of  the  section,  regarding 
the  matter  to  be  remedied  from  different  points  of  view,  and  I 
think  that  is  sufficient  to  account  for  the  difference  in  the 
language  used. 

Then  it  is  said  that  the  section  should  be  so  construed  as  to 
meet  only  those  cases  of  difficulty  which  had  arisen  before  the 
Act  was  passed.  But,  although  it  may  be  true,  as  Mr.  Butcher 
has  argued,  that  the  cases  which  had  arisen  before  the  Act 
related  only  to  wills  in  which  there  was,  or  purported  to  be, 
a  devise  to  a  particular  person,  whether  described  as  the 
testator's  heir,  or  being  in  fact  his  heir,  yet  that  was  a  mere 
accident.  The  reason  of  the  rule  in  either  case,  whether  the 
devise  was  to  the  heir  as  persona  designata  or  to  "  my  own 
right  heirs,"  was  just  the  same,  namely,  that  the  law  did  not 
allow  a  man  to  take,  or  to  be  compelled  to  take,  by  way  of 
gift,  that  which  was  his  own  without  any  gift.  It  may  be 
true  that  that  rule  was  easy  of  application  in  some  cases, 
and  very  difficult  of  application  in  others ;  still,  the  rule  was 
the  same.  And,  in  my  judgment,  the  intention  of  s.  3  was  to 
abrogate  that  rule — to  abrogate  it,  it  is  true,  for  the  purpose 
of  ascertaining  in  a  new  way  the  root  of  descent,  but  still  to 
abrogate  it. 

Then  the  last  point  w^as  this,  that  we  ought  not  to  construe 
s.  3  as  doing  anything  more  than  alter  the  mode  of  arriving 
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at  the  root  of  descent — that  is,  the  mode  itself.  I  think 
Mr.  Butcher  admitted  in  the  course  of  his  argument  that  that 
proposition  went  too  far,  but  still  he  contended  that  some 
limitation  should  be  placed  upon  the  words.  He  suggested 
that,  notwithstanding  s.  3,  these  co-heiresses,  although  they 
take  as  devisees,  yet,  for  some  purposes,  ought  to  be  considered 
co-parceners,  and  that  they  take  as  tenants  in  common  and  not 
as  joint  tenants.  I  can  see  nothing  in  the  words  of  s.  3  to 
lead  me  to  that  conclusion.  There  is  a  distinct  decision  of 
my  brother  Stirling  in  Be  Baker  (1)  to  the  contrary.  The 
utmost  which  can  be  said  of  the  decision  of  Kay  J.  in  Berens  v. 
Fellowes  (2)  is  that  it  left  the  matter  in  doubt.  That  being  so, 
we  have  really  only  to  consider  the  words  of  s.  3,  and,  before 
I  had  considered  s.  2,  I  had  arrived  at  the  conclusion  that 
there  is  nothing  to  justify  such  a  limitation  of  the  terms  of  s.  3. 
But,  when  I  look  at  s.  2,  my  former  conclusion  is  very  much 
strengthened.  Sect.  2  in  effect  says  that  every  one  who  cannot 
be  proved  to  have  taken  land  by  inheritance  shall  be  considered 
to  have  been  the  purchaser  thereof.  Under  s.  3  it  cannot  be 
said  that  these  co-heiresses  took  by  inheritance,  because  they 
are  to  take  as  devisees,  and,  therefore,  it  seems  to  me,  that 
they  were  purchasers.  It  is  right  that  I  should  refer  to  the 
observations  of  Shadwell  Y.-C.  in  Cooper  v.  France.  {S)  I  do 
not  understand  his  observations,  which  have  been  relied  on,  to 
be  anything  more  than  obiter  dicta ;  but,  whatever  he  may 
have  meant,  it  seems  to  me  that  he  left  the  present  point  open, 
and  upon  that  point  I  agree  with  the  decision  of  Farwell  J. 
that  these  co-heiresses  took  as  devisees — that  is,  as  joint 
tenants,  and  not  as  co-parceners. 


Stirling  L.J.  I  agree.  The  question  is  whether,  under  a 
gift  in  a  will  in  trust  for  the  testator's  own  right  heirs,  his 
co-heiresses  take  as  joint  tenants  or  as  tenants  in  common. 
The  will  came  into  operation  in  1847,  after  the  passing  of  the 
Inheritance  Act,  and  its  effect  must  be  governed  by  that  Act. 
[His  Lordship  read  s.  3,  and  continued  : — ] 

(1)  79  L.  T.  343.  (2)  35  W.  R.  356  ;  56  L.  T.  391. 

(3)  19  L.  J.  (Ch.)  313. 
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If  before  that  Act  came  into  operation  a  will  contained  a      C.  A. 
devise,  either  to  the  heir  of  the  testator,  or  to  the  right  heirs  1902 
of  the  testator,  or  to  a  named  person  who,  at  the  death  of  the  Qwkn 
testator,  proved  to  be  his  right  heir,  it  was  always  held  that  gibbons 
the  devise  did  not  take  effect,  because,  as  was  said,  in  each  of  j 

those  cases  the  devisee  took  by  his  better  title,  namely,  by   

descent.  The  Act  provides  otherwise  in  the  case  of  any  testator 
dying  after  December  31,  1833.  We  have  in  the  present  case 
a  devise  in  trust  for  the  testator's  own  right  heirs.  Who  takes 
under  a  gift  by  will  in  favour  of  the  testator's  right  heirs  ?  I 
think  the  answer  must  be,  the  person  or  persons  who,  at  the 
death  of  the  testator,  answer  the  description  of  his  heir,  or 
heirs,  at  common  law.  It  is  hardly  necessary  to  cite  any 
authority  for  that  proposition,  but  if  authority  is  required  it 
may  be  found  in  Garland  v.  Beverley.  (1)  That  being  so,  we 
have  to  inquire  whether  such  a  devise  is  a  devise  to  the  "  heir  " 
of  the  testator  within  the  meaning  of  s.  3.  I  can  see  no  reason 
why  it  should  not  be.  If  there  had  been  a  devise  by  the 
testator  to  "  my  heir,"  it  would  certainly  have  been  within  the 
very  letter  of  the  enactment.  It  cannot,  in  my  opinion,  make 
any  difference  that  another  letter  is  added,  and  that  the  gift  is 
to  "my  heirs,"  instead  of  "to  my  heir."  I  think,  therefore, 
that  Far  well  J.  was  well  founded  in  holding  that  s.  3  applied. 

There  remains  the  question.  What  is  the  effect  of  s.  3? 
The  section  says  that  the  heir  is  to  be  considered  to  have 
acquired  the  land  as  devisee,  and  not  by  descent.  He  is, 
therefore,  to  take  as  devisee.  These  co-heiresses,  therefore, 
took  as  personse  designatae,  and  as  devisees  under  the  will. 
That  being  so,  it  seems  to  me  they  must  have  taken  as  joint 
tenants,  and  not  as  tenants  in  common.  If  there  had  been 
a  devise  to  them  by  name  before  the  Inheritance  Act,  they 
would  have  taken  as  joint  tenants.  That  was  expressly  decided 
in  Anon.  (2)  And  it  was  decided  by  Shad  well  V.-C.  in  Strick- 
la7id  V.  Strickland  (3)  upon  a  question  of  marshalling  that, 
under  this  section,  persons  who  take  as  devisees  take  as  devisees 
to  all  intents  and  purposes.    Moreover,  co-parcenary  is  an 

(1)  (1878)  9  Ch.  D.  213.  (2)  Cro.  Eliz.  431. 

(3)  10  Sim.  374;  51  R.  R.  270. 
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C.A.  incident  of  an  estate  taken  by  (descent,  and  not  an  incident  of 
1902  an  estate  taken  by  purchase.  For  these  reasons,  I  think  that, 
Owen  OH  this  point  also,  Farwell  J.  came  to  the  right  conclusion.  I 
tiBBoifs  course,  rely  on  my  own  decision  in  Be  Baker  (1),  but 

  I  wish  to  point  out  that  in  it  the  former  of  the  two  points  was 

not  brought  to  my  attention. 

Cozens-Haedy  L.J.  We  are  asked  to  give  an  unnatural 
interpretation  to  the  words  used  by  the  Legislature  in  s.  3,  on 
the  ground  that  this  particular  case  might  well  have  been 
exempted  from  the  generality  of  the  section.  I  cannot  follow 
this  argument.  A  devise  to  "  my  heir,"  or  upon  trust  for  my 
heir,"  is  clearly  hit  by  the  section.  It  can  make  no  difference  if, 
instead  of  "  my  heir,"  the  words  used  had  been  "  my  right  heir." 
Nor  can  it  in  my  opinion  make  any  difference  if  the  words  are 
*'my  right  heirs."  Each  of  these  three  phrases  indicates  the 
same  person,  namely,  the  common  law  heir.  "  Heir  "  is  the 
strictly  proper  designation  of  co-parceners,  who  together  are  the 
heir.  I  think  the  will  must  be  construed  on  the  same  principles 
as  it  would  be  if  the  trust  had  been  for  "  the  right  heirs  of 
X.  Y.,"  a  stranger  to  whom  no  estate  was  given.  In  that  case 
the  right  heirs  always  took  as  person se  designatae,  i.e.,  took  as 
devisees :  vide  Jarman  on  Wills,  5th  ed.  vol.  ii.  p.  906.  When 
once  this  conclusion  is  reached,  I  think  it  is  plain  that  the 
co-parceners,  who  together  are  the  "  right  heirs,"  must  take  as 
joint  tenants.  I  see  no  answer  to  the  reasoning  of  my  brother 
Stirling  in  Be  Baker.  (1) 

Solicitors  :  Patersons^  Snow  dt  Go,,  for  Longueville  <&  Co., 
Oswestry ;  Woodcock  Byland  d  Parker,  for  H.  G.  db  A.  S. 
BeynoldSy  Liverpool. 

(1)  79  L.  T.  343. 

w.  L.  a 


1  Ch. 


CHANCEKY  DIVISION. 


649 


BAILY  &  CO.  V.  CLAEK,  SON  &  MORLAND.  c.a. 

^^^^-^  BYR^J. 

Water — Artificial  Watercourse — Riparian  Proprietors — Right  to  Use  of  Water  ^J^'^f^}]' 
— Nature  of  Presumed  Lost  Orant. 

1901 

In  the  case  ot  an  artificial  watercourse,  the  origin  of  which  is  unknown,  ^■ 
the  proper  inference  from  the  user  of  the  water  and  from  other  circum-       c.  a. 
stances  may  be  that  the  channel  was  originally  constructed  upon  the  1902 
condition  that  all  the  riparian  proprietors  should  have  the  same  rights  Feb.  24:,  25, 27. 

(including  a  right  to  use  the  water  for  manufacturing  purposes)  as  they   

would  have  had  if  the  stream  had  been  a  natural  one. 

Sutclife  V.  Booth,  (1863)  32  L.  J.  (Q  B.)  136,  followed. 

The  use  of  the  water  by  a  riparian  proprietor  for  manufacturing  purposes 
must  be,  as  was  laid  down  in  Miner  v.  Gilmour,  (1858)  12  Moo.  P.  C.  at 
p.  156,  such  as  not  to  interfere  with  the  lawful  use  of  the  water  by  the 
other  proprietors,  above  or  below  him,  or  to  inflict  on  them  a  sensible  injury. 

The  plaintiffs  were  the  owners  of  a  mill,  which  was  situate  upon  an  arti- 
ficial cut  or  channel,  the  water  flowing  through  which  was  used  for 
working  the  mill.  The  water  was  admitted  into  the  cut  from  a  natural 
river.  The  cut  was  about  a  mile  and  a  half  long,  and  it  rejoined  the  river 
at  its  lower  end.  The  plaintiffs  also  owned  a  factory,  near  to  the  mill,  but 
a  little  higher  up  the  stream.  For  the  purposes  of  the  factory  the  plain- 
tiffs abstracted  water  from  the  stream,  returning  what  they  abstracted  to 
the  stream  below  the  mill. 

The  defendants  owned  a  factory  higher  up  the  stream.  For  the  purposes 
of  the  factory  they  abstracted  water  from  the  stream,  returning  it  diminished 
in  quantity  by  evaporation. 

The  plaintiffs  brought  the  action  to  restrain  the  defendants  from  abstract- 
ing water  so  as  to  injure  their  mill.  The  plaintiffs  claimed  a  right  to  the 
whole  of  the  water  in  the  channel.  The  artificial  stream  was  known  to 
have  existed  for  some  centuries,  but  there  was  no  evidence  as  to  when  or 
by  whom,  or  on  what  conditions,  it  had  been  originally  constructed.  The 
admission  of  water  to  the  cut  had  always  been  under  the  control  of  the 
mill-owner,  who  had  always  kept  the  channel  clear  and  had  repaired  its 
banks.  The  defendants'  factory  was  situate  on  the  site  of  an  old  tannery, 
for  the  purposes  of  which  water  used  to  be  abstracted  from  the  stream, 
though  it  was  alleged  that  the  defendants  had  increased  the  amount 
abstracted. 

There  was  evidence  that  there  had  formerly  been  a  fulling-mill  upon  the 
stream  above  the  plaintiffs'  mill. 

Held,  by  the  Court  of  Appeal,  that  the  proper  inference  from  the  user  of 
the  water  was  that  the  artificial  cut  had  been  originally  constructed  upon 
the  terms  that  all  the  riparian  proprietors  should  have  at  least  the  same 
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rights  in  regard  to  the  use  of  the  water  as  they  would  have  had  if  the 
stream  had  been  a  natural  one. 

The  evidence  satisfied  the  Court  of  Appeal  that  the  abstraction  of  water 
by  the  defendants  had  not  been  such  as  to  cause  sensible  injury  to  the 
plaintiffs'  mill,  and  that,  therefore,  the  defendants  ought  not  to  be 
restrained  from  abstracting  water. 
Decision  of  Byrne  J.  reversed. 

This  action  was  brought  to  restrain  the  defendants  from 
wrongfully  polluting  a  stream  and  wrongfully  abstracting  water 
from  it. 

The  plaintiffs  were  the  owners  of  a  mill,  called  Beckery  Mill, 
near  Glastonbury,  situate  upon  a  cut  or  channel  by  which  a 
portion  of  the  water  of  the  river  Brue  was  carried,  from  a  place 
called  Clyce  Hole,  for  a  distance  of  about  a  mile  and  a  half,  at 
the  end  of  which  it  rejoined  the  river.  This  cut  or  channel  was 
treated  by  the  parties  to  the  action  as  being  an  artificial  one,  and 
the  Court  dealt  with  it  on  that  footing.  The  cut  was  known  to 
have  existed  for  some  centuries,  but  there  was  no  evidence  as  to 
when  or  by  whom,  or  under  what  conditions,  it  was  originally 
constructed.  It  was  known  that  a  mill  had  existed  for  some 
centuries  on  the  site  of  the  plaintiffs'  mill.  The  inflow  of  water 
from  the  river  at  Clyce  Hole  into  the  cut  was  regulated  by  means 
of  an  artificial  structure  with  movable  boards,  which  was,  and 
always  had  been,  under  the  control  of  the  owner  of  the  mill, 
who  had  also  always  kept  the  channel  clear  and  clean  and  had 
maintained  and  repaired  its  banks.  The  plaintiffs  also  owned 
a  factory,  called  Beckery  Factory,  which  was  situate  on  the  cut, 
a  little  higher  up  than  the  mill,  where  they  carried  on  a  skin 
and  rug  manufacturing  business,  for  the  purpose  of  which  they 
abstracted  water  from  the  cut.  The  water  thus  abstracted  was, 
after  it  had  been  used  in  the  factory,  returned  into  the  cut 
below  the  plaintiffs'  mill.  There  was  evidence  that  the  plaintiffs 
abstracted  as  much  as  25,000  gallons  of  water  a  day  for  their 
factory. 

The  defendants  were  the  owners  of  a  factory,  called  Northover 
Factory,  also  situate  on  the  cut,  about  200  yards  higher  up 
than  the  plaintiffs'  factory.  The  defendants  carried  on  the 
manufacture  of  sheepskin  and  other  rugs.    For  the  purpose  of 
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their  business  they  abstracted  water  from  the  cut,  returning  it      0.  A. 
after  it  had  been  used  into  the  cut,  but  considerably  diminished  1902 
in  quantity  by  evaporation.     The  plaintiffs  alleged  that  the  baily  &  Co. 
effluent  from  the  defendants'  works  seriously  polluted  the  q^^j^^^^' ^q^^  ^ 
water  in  the  cut,  and  also  that  the  defendants  abstracted  water  Morland, 
to  such  an  extent  as  seriously  to  interfere  with  the  flow  of 
water  to  the  plaintiffs'  mill  and  factory.    According  to  the 
plaintiffs'  evidence,  the  defendants  abstracted  as  much  as  8000 
gallons  of  water  a  day  ;  according  to  the  defendants'  evidence, 
the  amount  abstracted  was  very  much  less.    The  plaintiffs 
claimed,  as  owners  both  of  the  mill  and  the  factory,  a  right  to 
the  whole  and  unpolluted  flow  of  the  water  of  the  stream  as  it 
entered  the  cut,  for  the  use  of  both  the  mill  and  the  factory. 

The  defendants  had  erected  their  factory  upon  the  site  of  an 
old  tannery,  which  they  had  purchased  in  1870.  The  tannery 
had  existed  for  many  years,  and  the  water  of  the  stream  had 
been  used  for  the  purpose  of  that  business.  The  plaintiffs 
alleged  that  the  defendants  had  greatly  increased  the  amount 
of  the  abstraction. 

The  defendants  claimed  a  right  by  prescription  to  divert  and 
consume  for  manufacturing  purposes  a  part  of  the  water  of  the 
stream,  and  to  pollute  the  stream  by  discharging  refuse  into  it. 

There  was  evidence  that  there  had  in  ancient  times  been  a 
fulling-mill  situate  on  the  cut  above  the  plaintiffs'  mill. 

In  Collinson's  History  of  Somerset  (published  in  1791), 
vol.  ii.  p.  267,  it  is  stated :  "  In  the  terrier  of  Eichard  Beere, 
the  last  Abbot  of  Glastonbury  but  one,  we  find  an  account  of 
the  state  of  the  town,  its  government,  and  other  matters,  in  the 
time  of  Henry  VIII."  This  terrier  is  there  quoted,  and  in  it 
occurs  the  following  passage,  p.  268  :  There  is  likewise  a  new 
water-mill,  situated  at  Northover,  and  erected  by  Abbot  Kichard, 
which  mill  brings  in  yearly  ten  pounds.  .  .  .  There  is  another 
mill  called  Becary  Mill,  and  a  new  fulling-mill  lately  erected 
by  the  said  Lord  Abbot,  as  also  a  water-mill  in  the  town,  and 
a  wind-mill  above  it."  Kichard  Beere  was  abbot  (p.  255)  from 
January,  1493,  to  January,  1524. 

There  was  evidence  that  the  riparian  proprietors  had  been  in 
the  habit  of  using  the  water  of  the  stream  for  agricultural 
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C.A.  purposes,  such  as  watering  cattle,  as  well  as  for  domestic 
1902  purposes. 

Baily  &  Co.  Prior  to  1866  both  Beckery  Mill  and  the  site  of  Beckery 
Dlakk  'son&  belonged  to  J.  G.  Bishop.    In  March,  1866,  he  con- 

MoRLAND.   veyed  the  site  of  the  factory  to  the  plaintiffs.    In  1875  Bishop 

sold  the  mill  to  John  Baily,  and  he  in  1897  conveyed  it  to  the 

plaintiffs. 

In  1877  John  Baily  commenced  an  action  against  the 
defendants,  complaining  of  the  abstraction  of  water  by  them 
from  the  stream  and  the  pouring  of  refuse  into  it.  This  action 
never  went  to  trial,  but  a  compromise  was  effected,  which  was 
carried  out  by  a  deed  executed  in  October,  1879,  by  which  the 
agreement  was  made  determinable  on  a  year's  notice.  The 
agreement  provided  that  it  was  not  to  prejudice  existing  rights. 
The  agreement  was  determined  in  January,  1899,  and  the 
present  action  was  commenced  shortly  afterwards. 

The  action  came  on  for  hearing  before  Byrne  J.  on 
November  16,  1900. 

Bowden,  E.G.,  and  Ward  Coldridge,  for  the  plaintiffs. 
Levett,  K.C.,  and  B.  Cunningham  Glen,  for  the  defendants. 

Cur.  adv.  vidt. 

1901.  Feb.  4.  Byene  J.,  after  stating  the  facts,  con- 
tinued : — It  is  necessary  to  keep  the  plaintiffs'  claim  as 
mill-owners  distinct  from  their  claim  as  factory -owners,  and  I 
propose  first  to  deal  with  the  case  as  though  they  claimed  only 
in  respect  of  the  mill-owners'  title.  Before  proceeding  to  deal 
with  the  issues  of  fact  it  will  be  convenient  to  examine  some 
legal  points  which  arise,  and  I  will  first  read  a  passage  from 
the  decision  of  the  Privy  Council  in  Bameshur  Pershad  Narain 
Singh  v.  Koonj  Behari  Pattuk  (1),  which  appears  authorita- 
tively to  state  the  law  applicable  to  riparian  owners  as  con- 
trasted in  the  cases  of  natural  and  artificial  watercourses  in 
general  terms.  In  delivering  the  judgment  of  the  Court,  Sir 
Montague  Smith  said  (2)  :  "  There  is  no  doubt  that  the  right 

(1)  (1878)  4  App.  Cas.  121.  (2)  4  App.  Gas.  126. 
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to  the  water  of  a  river  flowing  in  a  natural  channel  through  a  C.  A. 
man's  land,  and  the  right  to  water  flowing  to  it  through  1902 
an  artificial  watercourse  constructed  on  his  neighbour's  land,  baily  &  Co. 
do  not  rest  on  the  same  principle.  In  the  former  case  each  ql^j^^^  qqjj  ^ 
successive  riparian  proprietor  is,  prima  facie,  entitled  to  the  Morland. 
unimpeded  flow  of  the  water  in  its  natural  course,  and  to  its  syme  j. 
reasonable  enjoyment  as  it  passes  through  his  land,  as  a  natural 
incident  to  his  ownership  of  it.  In  the  latter,  any  right  to  the 
flow  of  the  water  must  rest  on  some  grant  or  arrangement, 
either  proved  or  presumed,  from  or  with  the  owners  of  the 
lands  from  which  the  water  is  artificially  brought,  or  on  some 
other  legal  origin."  In  Kensit  v.  Great  Eastern  By.  Co.  (1> 
Cotton  L.J.,  after  citing  the  passage  I  have  just  quoted  from 
the  judgment  of  Sir  Montague  Smith,  proceeded  (2) :  "  That  is 
to  say,  in  one  case  it  would  be  what  we  call  by  grant  or  prescrip- 
tion ;  in  the  other  case  it  is  a  natural  right  from  the  natural 
stream  flowing  through  a  man's  land  which  gives  him  the 
rights  incident  to  the  ownership  of  the  land."  In  the  same- 
judgment  Cotton  L.J.  pointed  out  that  it  is  impossible  to  say 
that  any  natural  rights  can  ever  be  acquired  in  an  artificial  cut,, 
but  added  (2)  :  "  Possibly  after  a  length  of  time  it  might  be- 
difficult  in  some  cases  to  say  that  a  cut  was  not  part  of  the^ 
natural  stream."  It  is  also,  I  think,  good  law  that  the  rights- 
of  a  riparian  owner  may  be  as  extensive  in  respect  of  the  stream 
in  an  artificial  cut  as  they  can  be  in  respect  of  a  natural  stream  : 
see  SutcUfe  v.  Booth.  (3)  This  seems  to  be  a  necessary  result 
of  the  application  of  the  law  relating  to  lost  grant.  If  a  lost- 
grant  may  be  inferred  from  circumstances,  I  think  that  if  the^ 
circumstances  lead  to  such  an  inference,  a  lost  grant  of  rights,, 
as  good  and  as  extensive  as  those  enjoyed  by  a  riparian  owner  on. 
a  natural  stream,  may  be  inferred  in  favour  of  an  owner  on  an^ 
artificial  stream.  In  like  manner,  in  the  case  of  prescription,, 
to  the  extent  to  which  prescriptive  rights  can  be  acquired,  T 
think  that  if  such  rights  have  been  exercised  for  the  period 
necessary  to  estabhsh  them,  they  may  be  as  extensive  in  the- 
case  of  an  artificial  stream  as  in  the  case  of  a  natural  one.  la 


(1)  (1884)  27  Ch.  D.  122.  (2)  27  Ch.  D.  134. 

(3)  32  L.  J.  (Q.B.)  136. 
Vol.  I.  1902.  2  Z  1 
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C.  A.  applying  the  law  to  the  particular  case,  I  do  not  think  that  I 
1902  ought  to  treat  the  matter  as  though  the  cut  were  a  simple 
Baily  &  Co.  diversion  and  part  of  the  natural  bed  of  the  stream ;  and  I 
Olak/  son  &  Propose  to  deal  with  it  upon  the  footing  that  the  cut  is  artificial, 
MoELAND.  and  that  the  right  of  the  plaintiffs  to  the  flow  of  the  water,  and 
Byrne  J.  to  its  reasonable  enjoyment,  are  those  in  respect  of  an  artificial 
stream,,  and  must  therefore  rest  upon  some  grant  to  be  pre- 
sumed, or  upon  prescription.  So,  also,  the  defendants'  right 
(if  any)  to  use  and  foul  the  water  must  depend  upon  grant  or 
prescription.  In  giving  the  judgment  of  the  Privy  Council  in 
the  case  to  which  I  have  referred,  Sir  Montague  Smith,  after 
referring  with  approval  to  passages  which  he  cited  from  Wood 
V.  Waud  (1),  Greatrex  v.  Hayioard  (2),  and  Sutclife  v.  Booth  (3), 
proceeded  to  deal  with  the  facts,  and  he  commenced  with  the 
inquiry  (4)  :  "  What  then,  is  the  character  of  the  reservoir  and 
watercourses  now  in  dispute,  and  what  are  the  circumstances 
under  which  they  were  presumably  created,  and  have  been 
actually  enjoyed?"  I  commence  with  a  similar  inquiry — 
namely.  What  is  the  character  of  the  cut  and  watercourse  in 
question,  and  what  are  the  circumstances  under  which  they 
were  presumably  created  and  have  been  enjoyed?  No  direct 
evidence  has  been  adduced  to  shew  the  actual  date  when,  or 
the  circumstances  under  which,  the  artificial  cut  or  watercourse 
was  originally  made,  or  when  or  under  which  Beckery  Mill  was 
first  built.  The  watercourse  has,  undoubtedly,  existed  for  a 
long  period,  probably  for  some  centuries.  Having  regard  to 
the  nature  of  the  cut  and  to  the  existence  of  the  mill,  as 
well  as  to  the  actual  user  of  the  mill  and  watercourse  so 
far  back  as  it  can  be  traced,  I  think  it  is  a  right  presump- 
tion to  make  that  the  cut  was  originally  made  with  the 
assent  of  the  lower  riparian  owners  on  the  banks  of  the  river 
Brue,  as  and  for  the  purposes  of  Beckery  Mill,  not  necessarily 
the  present  structure,  but  a  mill  on  the  site  of  and  now  repre- 
sented by  the  mill  belonging  to  the  plaintiffs.  In  other  words, 
I  think  the  watercourse  is  what  is  commonly  called  a  mill 
stream.    It  may  be  that  when  the  cut  was  made  the  whole  of 


(1)  (1849)  3  Ex.  748,  777. 

(2)  (1853)  8  Ex.  291,  293. 


(3)  32  L.  J.  (Q.B.)  136. 

(4)  4  App.  Cas.  128. 
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^fche  land  through  which  it  runs  was  in  one  ownership,  or  it  CA. 
may  have  been  in  several.    I  think  I  ought  to  infer  a  legal  1902 
origin  for  it,  and  a  legal  right  to  the  uninterrupted  flow  of  the  baily  &  Co. 
water  passing  along  it  for  the  purposes  of  the  mill  in  the  same  c^^/'goj^  & 
condition  as  it  enters  the  cut.    It  has  been  argued  for  the  Moeland. 
defendants  that  the  only  right  of  user  of  the  water  which  ought  Bymej. 
to  be  presumed  (if  any)  is  a  right  of  user  for  the  purpose  of 
turning  the  mill-wheel;  but  I  do  not  accept  this  view.  So 
far  back  as  living  memory  extends,  and  probably  always,  the 
miller  has  hved  at  the  mill,  and  up  to  a  time  within  living 
memory  the  water  of  the  stream  has  been  used  for  drinking 
-and  domestic  purposes.    Pester,  the  miller,  who  has  lived 
there  for  thirty-seven  years,  has  himself  used  it  for  those  pur- 
poses in  the  days  before  the  defendants'  factory  (Northover) 
was  built.    I  do  not  doubt  that  at  the  present  day,  and  with 
modern  notions,  any  reasonable  miller  would  refuse  to  drink 
the  water,  even  at  the  intake  from  the  river,  where  it  is,  no 
doubt,  fouler  than  it  formerly  was,  but  I  am  not  at  all  prepared 
to  say  that  except  for  the  defendants'  operations  it  might  not 
still  be  used  for  some  domestic  purposes.    I  do  not  infer  any 
less  right  to  the  unpolluted  flow  of  the  stream,  as  it  enters  at 
ijhe  intake,  because  the  tenement  is  a  mill  than  I  should  have 
done  had  it  been  a  tenement  without  the  mill.    I  think  that 
I  ought  to  presume  such  a  right  as  the  mill-owner  would  have 
had  by  grant,  not  only  for  the  purposes  of  affording  power, 
but  for  the  purposes  of  an  inhabited  dwelling.    I  hold,  there- 
fore, upon  the  facts  proved,  and  to  be  properly  inferred  or 
presumed,  that,  subject  to  any  rights  in  derogation  of  the 
mill-owner's  rights  (if  any)  which  may  since  have  been  acquired 
by  prescription  or  grant  by  the  defendants  or-  their  predecessors 
in  title  as  superior  riparian  owners  upon  the  cut,  the  plaintiffs 
are  now  entitled  to  the  unimpeded  flow  of  water  in  the  same 
condition  and  in  the  same  volume  as  it  enters  the  cut,  as  well 
for  the  purposes  of  driving  the  mill-wheel,  as  ifor  the  purposes 
of  the  mill- owner  or  occupier,  for  all  purposes  appropriate 
to  an  inhabited  tenement.    This  involves  the  right  to  an 
unpolluted  as  well  as  to  an  uninterrupted  flow,  save  so  far  as 
pollution  is  due  to  what  takes  place  prior  to  the  intake  from 
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C.  A.      the  river.    Before  1866  the  mill  and  the  site  of  the  plaintiffs'^ 
1902      factory  were  in  common  ownership  ;  but  in  that  year  the  then> 
Baily  &  Co.  owner  granted  the  site  of  the  factory  to  the  plaintiffs'  prede- 
Claek  Son  &  ^^^^^^^^  purpose  of  building  a  factory  ;  and  they 

MoRLAND.  have  since  about  1867  abstracted  water  from  the  stream,  and 
Byrne  J.  havo  also  pollutcd  it  in  carrying  on  their  business ;  but  the' 
pollution  does  not  take  place  above  the  mill,  as  the  effluent 
is  discharged  below  it.  The  mill-owner,  having  granted  a  site- 
for  a  purpose  involving  a  certain  abstraction  of  water,  could^ 
not  complain  of  it  unless  exercised  in  excess  of  the  require- 
ments of  the  contemplated  works ;  and  no  surrender  of  rights- 
beyond  that  now  involved  in  the  grant  ought  to  be  inferred. 
As  between  the  plaintiffs,  in  their  right  as  factory  owners,  and 
the  defendants,  as  superior  riparian  owners,  the  plaintiffs  could 
not  have  acquired  a  right  to  the  unpolluted  and  undiminished' 
flow  of  the  stream  except  by  a  grant  or  prescription ;  and  I 
do  not  find  that  they  have  proved  such  a  right,  inasmuch  as^ 
they  have  not  enjoyed  it  for  the  necessary  period.  If,  however, 
the  plaintiffs  are  entitled  in  their  right  as  mill-owners,  this  will' 
incidentally  protect  them  in  their  business  at  the  factory. 
The  defendants'  predecessors  acquired  the  site  of  their  factory^ 
at  Northover  in  the  year  1870.  There  was  on  the  property^ 
at  that  time  a  tannery,  and  for  the  purposes  of  that  business^ 
the  owners  of  it  had  been  accustomed  to  withdraw  a  certain 
quantity  of  water  from  the  cut,  and  had  acquired  a  prescriptive- 
right  so  to  do.  [His  Lordship  referred  to  the  evidence  as  tO" 
the  abstract  of  water  for  the  tannery,  and  continued  : — ] 

So  far  as  I  can  judge,  the  total  abstraction  of  water  for  the 
use  of  the  tannery  certainly  did  not  exceed  1000  gallons  a? 
week,  of  which  a  very  large  proportion,  say  three-fourths  at 
least,  went  back  into  the  stream.  Of  course  I  can  only  make^ 
a  rough  approximate  estimate  from  the  evidence,  but  I  should^ 
think  that  the  water  abstracted  and  not  returned  to  the  stream 
would  not  exceed  250  to  300  gallons  a  week  for  all  purposes, 
allowing  for  water  lost  by  being  taken  up  in  soaking  and' 
washing  skins.  A  certain  number  of  skins  were  soaked  in  a- 
crate  or  cage  in  the  stream  and  skins  were  washed  in  the 
stream  to  get  rid  of  the  lime  after  unhairing.    The  lime-pits 


a  ch. 


CHANCEKY  DIVISION. 


657 


sused  to  be  emptied  in  a  somewhat  unscientific  way,  and  I  have  C.  A. 
>no  doubt  that  the  effluent  water  passing  into  the  stream  con-  1902 
stained  a  certain  proportion  of  Hme ;  the  greater  part  of  the  baily  &  Co. 
4hick  Hme  was  kept  out  and  carted  away.  I  think  it  probable  ql^^j^  go^^  & 
that  there  was  occasionally  some  other  comparatively  slight  Mobland. 
pollution,  but  it  is  quite  certain  that  there  was  nothing  to  BymeJ. 
.'Compare,  either  in  amount  of  water  abstracted  from  the  stream 
or  in  volume  of  effluent,  with  what  the  defendants  are  and 
have  been  doing.  Shortly  after  acquiring  the  Northover 
Tannery  and  adjoining  property  the  defendants  (who  are  fell- 
mongers  and  rug  manufacturers)  erected  a  factory  and  works 
for  their  business.  They  have  from  time  to  time  increased 
and  enlarged  their  buildings  and  plant.  They  employ  about 
ten  times  as  many  hands  as  were  formerly  employed  at  the 
tannery.  They  take  out  of  the  stream,  at  the  most  favourable 
•estimate,  at  least  107,000  gallons  a  week.  There  is  a  con- 
siderable difference  between  the  plaintiffs'  and  defendants' 
figures,  which  are  but  estimates  after  all,  as  to  the  quantity  of 
water  taken  from  and  returned  to  the  stream  after  being  used 
'for  the  various  processes ;  but  I  think  it  is  certain  that  the 
amount  consumed  or  lost  in  the  course  of  the  processes  is 
many  thousands  of  gallons  a  week  more  than  it  w^as  in  the 
time  of  the  old  tannery.  There  is  also  a  direct  cause  of 
^pollution  in  the  soaking  of  skins  in  the  stream,  and  there  are 
several  hundred  more  skins  a  week  soaked  by  the  defendants 
than  in  the  time  of  the  existence  of  the  old  tannery.  Water 
is  returned  to  the  stream  after  being  mixed  with  lime,  soda, 
'dye,  and  other  matters,  and  having  been  used  in  dyeing  the 
skins  and  rugs,  and  after  having  been  subjected  to  a  purifying 
process  by  means  of  settling  in  tanks  and  being  treated  by  a 
method  known  as  the  alumnia  ferric  process.  The  comparative 
purity  of  the  effluent  depends  upon  the  efficiency  of  the  puri- 
fying system  and  on  the  care  with  which  it  is  worked ;  and  I 
have  to  balance  the  evidence,  professional  and  other,  which  I 
have  heard.  On  the  whole  I  have  come  to  the  conclusion 
^that  there  is  at  times  a  very  considerable  fouling  of  the  stream 
by  the  defendants'  effluent,  far  beyond  any  possible  fouling 
^which  could  have  been  occasioned  by  the  old  tannery.  On 
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c.  A.  the  question  of  loss  of  water  power  at  the  mill,  I  think 
1902  that  the  evidence  shews  a  loss  of  a  substantial  and  material 
Baily  &  Co.  aniount  of  water,  caused  by  the  defendants'  operations,  which 
Dlakk'  son  &  ^^^^  sometimes  interfere  with  the  working  of  the  mill  in  the^ 
.MoKLAND.  summer  and  autumn.  It  must  of  course  be  borne  in  mind^ 
Byrne  J.  that  the  abstraction  and  return  of  water  is  not  a  constantly 
equal  operation,  and  it  does  not  give  a  fair  test  of  result  on 
the  working  of  the  mill  to  treat  the  matter  as  though  it  were^ 
If  water  is  abstracted  during  working  hours,  and  the  effluent 
returned  at  night,  for  instance,  at  a  time  when  the  stream  is- 
very  low,  this  may  well  have  a  very  appreciable  result  in  the 
working  of  the  mill,  which  might  not  be  noticeable  if  th& 
reverse  process  were  adopted.  But  apart  from  all  theories  and 
calculations,  from  all  figures  and  descriptions  of  the  excellence 
and  infallibility  of  the  process  of  purification,  I  am  satisfied 
upon  the  evidence  of  what  has  been  seen,  felt,  and  experienced 
by  the  witnesses  that  there  is  from  time  to  time  a  very  con- 
siderable diminution  in  the  flow  of  the  stream,  and  a  very 
considerable  fouling  of  the  stream,  and  that  caused,  not  merely 
by  operations  similar  or  analogous  to  those  formerly  carried 
on  at  the  old  tannery,  but  also  by  operations  of  an  entirely 
different  character,  as,  for  instance,  dyeing.  I  think  that  a 
right  had  been  acquired  by  the  owners  of  the  old  tannery,  a& 
against  the  mill-owner,  to  abstract  water  and  foul  the  stream, 
to  a  certain  extent,  and  had  the  same  business  been  carried 
on  that  right  might  still  have  been  claimed  by  the  defendants- 
to  the  same  extent,  and  possibly  even  to  such  greater  extent 
as  the  ordinary  reasonable  trade  development  of  the  old 
business  required,  but  they  are  fellmongers  and  skin-rug; 
manufacturers,  and  are  making  use  of  the  stream  for  these 
businesses,  not  for  a  tannery.  At  the  same  time  there  are 
certain  processes,  at  all  events,  such  as  soaking  and  washing, 
skins,  which,  if  I  have  rightly  understood  the  evidence,  are 
common  both  to  the  business  of  a  tannery  and  to  those  of 
fellmongers  and  rug  manufacturers;  and,  having  regard  to 
this  fact,  I  am  not  prepared  to  say  that  the  defendants  are 
not  still  entitled  as  against  the  plaintiffs  to  abstract  and  use 
the  water  of  the  stream  and  to  pollute  it  for  the  same  process 
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or  processes  and  to  the  same  extent  as  it  was  used  and  polluted  C.  A. 

for  the  purposes  of  the  old  tannery,  and  I  propose  to  limit  the  1902 

injunction  in  this  respect.    The  injunction  is  not  to  come  into  baily  &  Co. 

operation  for  at  least  six  months,  so  as  to  give  the  defendants  qlark'  son  & 

time  to  rearrange  their  process  as  far  as  possible.  Morland. 

W.  C.  D. 

The  defendants  appealed.    The  appeal  came  on  for  hearing  CA. 
on  February  24,  1902. 

Levett,  K.G.f  and  B.  Cunningham  Glen,  for  the  defendants. 
A  grant  should  be  presumed  in  favour  of  the  defendants.  It 
does  not  follow  that  a  riparian  owner  may  not  have  the  same 
rights  in  an  artificial  watercourse  as  in  a  natural  watercourse, 
for  an  artificial  watercourse  may  have  been  made  originally 
under  such  circumstances,  and  may  have  been  so  used,  as  to 
give  all  the  rights  which  riparian  proprietors  would  have  had 
in  a  natural  watercourse :  Bullen  and  Leake's  Precedents  of 
Pleading,  3rd  ed.  p.  426  ;  Sutclife  v.  Booth  (1) ;  Ivimey  v. 
Btocher.  (2)  No  doubt,  in  general,  the  rights  in  a  natural  and 
in  an  artificial  watercourse  are  distinct,  for  in  the  former  the 
riparian  owner  is  entitled  to  the  unimpeded  flow  of  water  in  its 
natural  course ;  whereas,  in  the  latter,  his  right  must  depend 
on  presumed  grant  or  some  other  legal  origin  :  Bameshur 
Pershad  Narain  Singh  v.  Koonj  Behari  PattuJc.  (3)  Here  the 
defendants  are  entitled  to  take  water  from  this  stream  so  far  as 
they  do  not  interfere  with  the  plaintiffs'  mill :  Wood  v. 
Waud.  (4)  There  is  no  evidence  that  what  the  defendants 
have  done  would  have  injured  the  plaintiffs  if  they  had  not 
themselves  abstracted  water  to  the  extent  of  25,000  gallons  a 
days,  or  150,000  gallons  per  week.  The  plaintiffs  are  not 
entitled  to  have  "  drinking  water  "  sent  down  to  work  their 
mill.  They  have  no  property  in  the  water  until  it  gets 
down  to  their  land.  They  have  an  easement  of  a  certain 
amount  of  water  from  the  river  Brue  through  this  cut  or 
channel ;  and  so  long  as  that  easement  is  not  interfered  with, 
they  have  no  ground  of  action.    The  easement  which  they 

(1)  32  L.  J.  (Q.B.)  136.  (3)  4  App.  Cas.  121,  126. 

(2)  (1866)  L.  E.  1  Ch.  396,  406.  (4)  3  Ex.  748. 
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0.  A.      possess  is  a  right  to  sufficient  water  for  the  working  of  their 
1902      mill.    The  water  passes  through  the  defendants'  land,  and  they 
Eaily  &  Co.  are  entitled  to  take  as  much  as  they  require,  provided  that  in 
Olar/'son  &      ^oing  they  do  not  stop  the  plaintiffs'  mill.    The  plaintiffs 
MoELAND.   have  no  right  to  every  drop  of  the  water,  or  to  say  that  the 
water  shall  come  down  to  them  as  "  drinking  water." 

Boioden,  K.C,  and  Ward  Coldridge,  for  the  plaintiffs.  It  is 
submitted  that  the  decision  of  Byrne  J.  was  right,  and  that  the 
cases  cited  by  him  support  his  view.  Those  cases  shew  that  it 
is  in  fact  possible  to  acquire  in  an  artificial  stream  prescrip- 
tive rights,  those  rights  being  regulated  by  the  form  of  the 
presumed  grant.  In  the  present  case  the  presumed  grant 
would  have  been  of  the  quantity  of  water  flowing  down  the 
cut ;  and  that  is  the  plaintiffs'  prescriptive  right.  No  doubt 
there  might  be  some  lawful  infringement  of  that  prescriptive 
right,  for  if  the  business  at  the  Northover  Factory  had 
increased,  the  plaintiffs'  right  might  have  been  subject  to  what 
might  have  been  required  by  that  increase. 

[Vaughan  Williams  L.J.  I  cannot  reconcile  myself  to  the 
idea  that  there  ever  was  a  grant  to  you  of  the  right  to  take 
25,000  gallons  a  day  out  of  the  stream.  I  do  not  believe 
myself  that  there  ever  was  such  a  grant.  I  cannot  understand 
the  owner  of  land  consenting  to  a  cut  being  made  through  his 
land  upon  the  terms  that  you  could  alone  carry  on  business  and 
enjoin  any  other  person  from  doing  so.] 

It  is  contended  that  the  owner  of  the  plaintiffs'  mill  would 
have  a  perfect  right  to  take  the  25,000  gallons  subject  to  the 
rights  of  any  riparian  owner  below  him.  There  is  no  allegation 
in  the  pleadings  that  the  defendants'  rights  have  been  injured 
-or  abridged.  The  plaintiffs'  mill  being  an  ancient  one,  the 
presumption  is  that  the  water  flowed  along  the  cut  to  the  mill 
without  any  abstraction.  As  riparian  owner,  the  owner  of  the 
mill  could  himself  abstract  the  water  just  as  if  it  were  a 
natural  stream,  so  long  as  no  riparian  owner  below  him  was 
injured.  The  presumed  grant  was  of  the  whole  of  the  water 
which  flowed  down  to  this  ancient  mill.  The  evidence  shews 
that  the  plaintiffs  have  not  now  enough  water,  and  that  the 
abstraction  by  the  defendants  is  and  will  be  most  serious.  It 
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is  not,  however,  necessary  for  the  plaintiffs  to  prove  actual      C.  A. 
damage  :  Wilts  and  Berks  Canal  Navigation  Co.  v.  Swindon  1902 
Waterworks  Co,  (1)    As  owners  of  the  servient  tenement  we  baily  &  Co. 
are  being  subjected  to  an  increased  burden,  for  the  defendants    ark'* Son  & 
have  increased  their  works,  their  abstraction  of  water,  and  Morland. 
their  pollution  of  the  stream.    It  is  contended  that  the  plain- 
tiffs, as  lower  riparian  owners,  are  entitled  to  have  the  water 
coming  down  to  their  mill  undiminished  in  quantity  and 
unimpaired  in  quality :   Young  d  Co.  v.  Bankier  Distillery 
Co.  (2) ;  Mclntyre  Brothers  v.  McGavin  (3) ;  though  no  doubt 
that  right  is  subject  to  ordinary  user  by  the  riparian  owner 
^aJbove,  and  also  to  such  further  reasonable  user  by  him  as  may 
give  the  riparian  owner  below  him  no  just  cause  of  complaint  : 
Swindon  Waterworks  Co.  v.  Wilts  and  Berks  Canal  Navigation 
rCo.  (4) ;  Young  d  Co.  v.  Bankier  Distillery  Co.  (2). 

The  facts  that  for  centuries  the  owner  of  the  plaintiffs'  mill 
-has  had  the  sole  control  of  the  stream,  and  has  been  subject  to 
the  obligation  of  keeping  the  channel  clear  and  of  repairing  the 
banks  so  as  to  prevent  flooding,  lead  necessarily  to  the  infer- 
ence that  the  stream  is  the  creature  of  the  mill,  and  that  the 
mill-owner  has  greater  rights  in  it  than  any  one  else.  He  has, 
in  fact,  an  exclusive  right — a  right  to  every  drop  of  the  water 
which  comes  down.  Even  if  the  plaintiffs  have  only  the  rights 
of  riparian  proprietors  on  a  natural  stream,  the  defendants  are 
not  entitled  to  cause  a  sensible  diminution  of  the  water,  and 
the  evidence  shews  that  they  have  done  this.  No  doubt  the 
magnitude  of  the  stream  is  a  matter  to  be  taken  into  considera- 
tion :  Earl  of  Sandwich  v.  Great  Northern  By.  Co.  (5)  All 
other  use  of  water  than  use  for  domestic  purposes  may  be 
-called  **  extraordinary,"  and  it  must  be  reasonable.  In  that 
-case  an  extraordinary  user  was  held  to  be.  reasonable.  In 
Wood  V.  Waud  (6)  an  abstraction  of  water  to  the  amount  of 
5  per  cent,  was  held  to  be  a  sensible  injury.  The  evidence  in 
wthe  present  case  shews  a  sensible  injury  to  the  plaintiffs ;  it 

(1)  (1874)  L.  R.  9  Ch.  451.  (4)  (1875)  L.  R.  7  H.  L.  697, 

(2)  [1893]  A.  C.  691,  698.  704. 

,(3)  [1893]  A.  C.  268,  274,  277.  (5)  (1878)  10  Ch.  D.  707,  713. 

(6)  3  Ex.  748. 
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C.A.  proves  that  there  is  not  sufficient  water  for  the  working  of 
1902       the  mill. 

Baily  &  Co.     [Vaughan  Williams  L.J.  referred  to  Boherts  v.  Bichards  (1),, 

Claek  Son  &  ^^^^^  ^as  compromised  on  appeal.  (2)] 
MoKLAND.  Attorney-General  v.  Great  Eastern  By.  Go.  (3)  illustrates  the 
distinction  between  a  perfectly  natural  stream  and  one  which 
is  to  any  extent  artificial.  No  injury  is  caused  to  the  defendants 
by  reason  of  the  plaintiffs  taking  25,000  gallons  of  water  a  day 
for  their  factory.  The  defendants  cannot  on  that  ground 
justify  what  they  are  doing. 

Levett,  E.G.,  was  called  upon  to  reply  only  on  the  question 
of  pollution.  He  urged  that  the  evidence  did  not  shew  any 
injury  to  the  plaintiffs'  mill  by  pollution. 

Vaughan  Williams  L.J.  In  our  view  there  has  been  an^ 
unjustifiable  pollution  of  the  stream  by  the  defendants ;  and,, 
that  being  so,  the  injunction,  so  far  as  it  relates  to  pollution,, 
must  remain.  But  we  have  been  told  that  the  defendants  have 
acquired  some  five  acres  of  land  which  will  enable  them  so  to 
treat  the  effluent  from  their  works  as  to  prevent  any  obnoxious 
discharge  into  the  stream,  and  we  think  it  right  to  suspend  the 
injunction  for  such  further  time  as  may  be  necessary  to  enable 
the  defendants  to  complete  this  alteration. 

With  regard  to  the  prescriptive  right  claimed  by  the  defend- 
ants, Byrne  J.  has  affirmed  it  so  far  as  the  tannery  is  con- 
cerned. We  do  not  think  that  in  that  respect  there  should  be 
any  alteration  in  his  order — that  is,  in  our  opinion,  no  further 
prescriptive  right  has  been  established  by  the  defendants. 

I  come  then  to  the  main  point  in  the  case.  The  case  has- 
been  argued  on  both  sides  upon  the  basis  that  the  stream  in 
question  is  an  artificial  watercourse,  and  I  propose  to  deal  with 
it  on  that  footing.  But  I  wish  to  guard  myself  by  saying  that 
I  must  not  be  taken  to  have  decided  upon  the  evidence  that 
this  is  within  the  meaning  of  the  authorities  an  artificial 
watercourse,  for  I  am  not  quite  certain  about  that.  When 
there  is  a  stream  of  this  kind,  which  runs  out  of  a  river  and 

(1)  (1881)  50  L.  J.  (Ch.)  297.  (2)  Vide  51  L.  J.  (Ch.)  944. 

(3)  (1871)  L.  K.  6  Ch.  572,  576. 
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after  making  a  detour  returns  into  the  river  lower  down,  it  is,      C.  A. 
I  think,  plain  that  the  riparian  proprietors  on  the  river  itself  1902 
lower  down  than  the  point  of  return  and  the  riparian  pro-  baily  &  Coi 
prietors  on  the  backwater  stand  to  each  other  in  the  relation  qlark'son  & 
of  lower  and  upper  riparian  proprietors,  and  I  should  have  Moeland. 
thought  that  the  obligations  of  the  upper  riparian  proprietors,  ^yj^^^^^jj 

and  to  a  certain  extent  their  privileges,  would,  as  between   

themselves  and  the  proprietors  lower  down  the  river,  be  the 
same  as  those  of  riparian  proprietors  upon  a  natural  stream, 
and  that  independently  of  any  grant  or  prescription.  I  have 
not,  however,  to  decide  that  point  now  ;  I  am  only  suggesting 
whether  this  stream  might  not  be  treated  as  a  natural  stream, 
at  all  events  for  some  purposes,  and  I  have  mentioned  one  of 
the  purposes  for  which  I  think  it  might  possibly  be  so  treated. 
And,  indeed,  I  am  not  sure  that  it  signifies,  as  regards  the  con- 
clusion at  which  I  have  arrived  in  the  present  case,  whether 
this  watercourse  be  regarded  as  an  artificial  or  as  a  natural  ' 
stream.  I  shall  deal  with  it  as  an  artificial  watercourse.  If  it 
were  a  natural  watercourse  each  riparian  proprietor  would  of 
course  have  those  rights  which  were  so  well  stated  by  Lord 
Kingsdown  in  Miner  v.  Gilmour.  (1)  He  said :  "  By  the 
general  law  applicable  to  running  streams,  every  riparian  pro- 
prietor has  a  right  to  what  may  be  called  the  ordinary  use  of 
the  water  flowing  past  his  land ;  for  instance,  to  the  reasonable 
use  of  the  water  for  his  domestic  purposes  and  for  his  cattle, 
and  this  without  regard  to  the  effect  which  such  use  may  have,, 
in  case  of  a  deficiency,  upon  proprietors  lower  down  the  stream. 
But,  further,  he  has  a  right  to  the  use  of  it  for  any  purpose,  or 
what  may  be  deemed  the  extraordinary  use  of  it,  provided  that 
he  does  not  thereby  interfere  with  the  rights  of  other  pro- 
prietors, either  above  or  below  him.  Subject  to  this  condition,, 
he  may  dam  up  the  stream  for  the  purpose  of  a  mill,  or  divert 
the  water  for  the  purpose  of  irrigation.  But,  he  has  no  right 
to  interrupt  the  regular  flow  of  the  stream,  if  he  thereby  inter- 
feres with  the  lawful  use  of  the  water  by  other  proprietors,  and 
inflicts  upon  them  a  sensible  injury."  If,  on  the  other  hand, 
this  is  an  artificial  watercourse,  any  right  to  the  flow  of  the 
(1)  12  Moo.  P.  C.  131,  156. 
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C.A.      water  must  be  based  on  some  grant,  whether  in  the  nature 
1902       of  an  easement  or  otherwise.    The  basis  of  every  right  to  the 
Baily  &  Co.  flow  of  the  water  must  be  an  agreement,  expressed  or  pre- 
Claek  Son  &  ^^^^^  from  the  user,  with  the  owners  of  the  land  through 
MoKLAND.   -vvhich  the  stream  runs.    This  being  so,  it  is  plain  that  the 
wmS^Lj  circumstances  might  be  such  as  properly  to  lead  to  the 

  inference  that  the  watercourse  was  originally  constructed  on 

the  terms  that  each  of  the  riparian  proprietors  should  have  the 
same  rights  as  the  riparian  proprietors  upon  a  natural  stream 
would  have,  and  no  more. 

An  authority  for  that  proposition  is  to  be  found  in  Sutclife 
V.  Booth.  (1)  As  I  have  already  said,  it  would  perhaps  be 
sufficient  for  the  defendants  if  the  rights  of  the  riparian 
proprietors  on  this  stream  were  the  same  as  those  of  riparian 
proprietors  on  a  natural  stream  and  no  more;  but  it  is  not 
necessary  to  discuss  that,  for,  in  my  judgment,  their  rights 
are  somewhat  wider ;  or,  to  put  it  in  another  way,  I  think  it 
is  clear,  having  regard  to  the  evidence  of  prior  user,  that 
the  abstraction  of  water  by  the  defendants  which  has  taken 
place  has  not  been  a  violation  of  the  rights  of  the  plaintiffs  as 
riparian  proprietors  on  this  artificial  stream.  When  we  look 
at  the  evidence,  it  is  plain  to  my  mind  that  there  has  been  in 
times  past  a  withdrawal  of  water  from  the  stream  for  other 
than  domestic  purposes.  It  is  plain  that  there  was  a  with- 
drawal of  water  for  the  purposes  of  the  old  tannery,  and, 
although  Byrne  J.  has  allowed  the  defendants  to  claim  in 
respect  of  the  tannery  the  right  of  abstracting  water  as  a 
prescriptive  right,  it  seems  to  me  that  this  right  may  equally 
be  supported  as  arising  from  the  conditions  under  which  it 
must  be  presumed  that  the  artificial  watercourse  was  originally 
constructed. 

We  must  also,  I  think,  bear  in  mind  what  the  user  of  the 
water  by  the  plaintiffs  themselves  has  been,  and  I  do  not 
understand  it  is  suggested  that  their  user  has  been  unlawful  or 
inconsistent  with  the  original  conditions  of  the  creation  of  this 
stream.  There  is  also  evidence  that,  in  addition  to  the  Beckery 
Flour  Mills,  there  was  at  one  time  a  fulling-mill  higher  up  the 
(1)  32  L.  J.  (Q.B.)  136. 
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stream.    Under  these  circumstances,  I  come  to  the  conclusion  CA. 
that  this  watercourse  was  originally  constructed  under  such  1902 
conditions  that  the  water  might  be  withdrawn  for  manufactur-  baily  &  Co. 
ing  purposes  equally  by  all  the  riparian  proprietors,  provided  ^lark^  Son  di 
that  the  abstraction  of  water  was  of  reasonable  amount.   It  is,  Morland. 
of  course,  always  a  difficult  matter  to  say  what  is  the  measure  of 

what  is  reasonableness  in  such  a  case  ;  but,  speaking  for  myself,   

I  think  you  must  take  into  consideration,  amongst  other  things, 
the  size  of  the  stream — that  is,  the  total  quantity  of  water  in 
it,  and  all  the  other  existing  conditions,  what  other  mills  and 
factories  there  are  upon  the  stream,  and  also  causes  of  waste 
and  the  necessity  for  the  user  of  the  quantity  of  water  which  is 
proved  to  be  used. 

The  result  in  my  judgment  is,  that  upon  the  evidence  we 
ought  to  hold  that  this  watercourse  was  constructed  upon 
terms  giving  to  all  the  riparian  proprietors  equally  a  right 
reasonably  to  withdraw  water  for  manufacturing  purposes,  and 
in  my  opinion  there  is  no  proof  that  the  defendants  have 
withdrawn  any  larger  than  a  reasonable  quantity  of  water. 
Taking  in  the  strictest  way  the  words  of  Lord  Kingsdown  in 
Miner  v.  Gilmour  (1) — "But,  he  has  no  right  to  interrupt  the 
regular  flow  of  the  stream,  if  he  thereby  interferes  with  the 
lawful  use  of  the  water  by  other  proprietors,  and  inflicts  upon^ 
them  a  sensible  injury  '* — there  is,  in  my  opinion,  no  evidence 
upon  which  we  can  hold  that  the  defendants  have,  by  reason 
of  the  water  which  they  have  taken  out  of  the  stream  and 
which  they  have  returned  to  the  stream  less  the  amount 
naturally  evaporated,  done  anything  to  interfere  with  the 
lawful  use  of  the  water  by  the  other  proprietors,  or  to  inflict 
upon  the  plaintiffs  a  sensible  injury.  The  suggested  injury 
was  that  the  defendants  had  interfered  with  the  working  of  the- 
plaintiffs'  mill.  In  my  judgment,  there  is  no  evidence  of  that. 
There  is,  it  is  true,  some  vague  evidence  that  the  working  of 
the  mill  was  interfered  with  by  shortness  of  water.  But  there 
is  nothing  in  that  evidence  inconsistent  with  that  interference 
having  been  caused  by  the  withdrawal  of,  as  has  been  shewn ^ 
25,000  gallons  a  day  by  the  plaintiffs  themselves,  of  which,  be 
(1)  12  Moo.  P.  C.  156. 
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C.  A.      it  observed,  none  went  back  into  the  stream  above  the  mill,  the 
1902      v^hole  of  it  being  discharged  below  the  mill.    Under  these 
Baily  &  Co.  Circumstances,  my  view  is  that  the  abstraction  by  the  defend- 
€lar/'son  &  ^^^^  quantity  of  water  which  they  are  proved  to  have 

MoBLAND.  abstracted  and  to  a  large  extent  returned  to  the  stream  was  a 
„,ya"g^aii     reasonable  user,  but  that,  whether  reasonable  or  not,  it  has  not 

Williams  L.J.  ' 

been  proved  to  have  caused  any  interference  with  the  plaintiffs' 
mill,  or  any  sensible  injury  to  the  plaintiffs  as  mill-owners. 

Then  it  is  said,  that  even  if  the  proper  inference  from  the 
circumstances  is  that  by  grants  from  or  arrangements  with  the 
various  riparian  proprietors  this  watercourse  was  originally 
■constructed  upon  conditions  which  give  the  riparian  proprietors 
rights  either  a  little  wider  than  or  at  least  equal  to  those  of 
riparian  proprietors  on  a  natural  stream,  still  those  rights 
may  be  subject  to  some  special  right  of  the  plaintiffs  as  mill- 
owners.  It  is  suggested  that  the  stream  was  originally  con- 
structed expressly  for  the  use  of  the  owner  of  the  plaintiffs' 
mill.  But  to  my  mind  the  evidence  as  to  the  existence  of  the 
fulling-mill  disposes  of  that  suggestion.  I  do  not  say  it  is 
impossible  that,  either  by  the  original  grant  or  by  prescription 
arising  from  subsequent  user,  the  plaintiffs  might  have  gained 
paramount  rights — rights  larger  than  those  of  the  other 
riparian  proprietors,  so  that  the  rights  of  the  other  riparian 
proprietors  would  be  subject  to  the  paramount  right  of  the 
mill-owner.  But,  in  my  judgment,  we  ought  not  to  infer  such 
a  state  of  things  from  the  evidence  before  us.  I  will  not 
attempt  to  define  what  evidence  would  justify  the  inference  of 
a  grant  or  prescription  giving  such  a  paramount  right  to  the 
owners  of  this  mill,  for  I  am  clearly  of  opinion  that  no  possible 
inference  from  the  facts  of  the  present  case  could  give  the 
plaintiffs  a  right  to  every  drop  of  the  water  which  passes  over 
the  weir.  This  is  what  the  plaintiffs'  counsel  have  really 
nought  to  estabhsh.  There  is  nothing  in  the  facts  to  lead  to 
the  conclusion  that  the  plaintiffs'  was  the  only  mill  upon  the 
stream,  or  that  the  stream  was  constructed  for  the  benefit  of 
that  mill  only. 

Then  it  is  said  we  ought  to  draw  that  inference  because 
there  is  never  as  much  water  in  the  stream  as  the  plaintiffs' 
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mill  could  take  and  utilise.    Assuming  that  to  be  true,  I  do  not      C.  A. 
think  we  ought  to  draw  such  an  inference.    I  am  clearly  of  1902 
opinion  that  there  is  nothing  to  justify  the  inference  that  the  jjaily  &  Co. 
plaintiffs'  predecessor  had  a  grant  entitling  him  to  the  whole  of  clauk^  Son  & 
the  water  coming  over  the  weir.    The  history  of  the  user  ^i^jkland. 
seems  to  me  to  negative  the  notion  of  such  a  grant.    Then,  if  ^yJi^"^*J  j 

that  was  not  the  grant,  what  was  the  grant  which  the  mill-   

owner  had  ?  It  may  have  been  a  grant  of  the  right  to  have 
the  water  flowing  into  this  watercourse  down  to  the  mill, 
without  any  interference  except  by  the  exercise  of  the  riparian 
rights  of  the  proprietors  higher  up  the  stream.  If  that  is  the 
plaintiffs'  right,  there  is,  in  my  judgment,  as  I  have  already 
said,  nothing  in  the  evidence  to  justify  the  conclusion  that  the 
defendants  have  in  any  way  interfered  with  or  caused  sensible 
injury  to  the  rights  of  the  plaintiffs  as  mill-owners.  If  there 
has  been  any  material  deficiency  of  water,  it  is  pretty  plain  that 
it  is  attributable  rather  to  the  acts  of  the  plaintiffs  themselves 
than  to  those  of  any  one  else. 

Under  these  circumstances  we  ought,  I  think,  to  vary  the 
order  of  Byrne  J.,  leaving  the  injunction  against  the  pollution, 
and  negativing  any  larger  prescriptive  right  than  that  which  is 
recognised  by  the  order,  but  discharging  the  injunction  so  far 
as  it  relates  to  the  abstraction  of  water. 

Stieling  L.J.  I  am  of  the  same  opinion.  The  question  is 
a;S  to  the  relative  rights  of  the  plaintiffs  and  the  defendants  in  the 
user  of  an  artificial  watercourse.  It  is  an  ancient  watercourse, 
having  been  in  existence  for  at  least  400  years.  The  plaintiffs 
are  the  owners  of  a  flour-mill  upon  it,  and  they  are  also  owners 
of  an  adjoining  factory,  which  has  been  only  recently  erected. 
'  j^ There  is  no  question  that  the  plaintiffs  and  their  predecessors 
in  title  have  been  entitled  during  that  period  to  the  user  of  the 
watercourse  for  the  purposes  of  their  flour-mill ;  and,  so  far  as 
appears,  the  mill-owner  has  had  from  time  immemorial  the 
control  of  the  flow  of  the  water.  He  has  been  able,  therefore, 
so  to  deal  with  the  water  as  to  avail  himself  of  it  at  such  times 
as  ihe  pleased,  and  in  such  manner  as  was  beneficial  for  the 
working  of  the  mill.    He  had  also,  it  seems,  cast  upon  him  the 
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C.A.      obligation  of  cleaning  the  watercourse  and  repairing  its  banks, 
1902      In  that  state  of  things  it  cannot  be  doubted  that  the  plaintiffs 
Baily  &  Co.  are  entitled  to  the  benefit  of  the  flow  of  the  stream  and  to  a 
ClaekTson  &  ^^^^^^^^^^  water,  at  all  events  for  the  purposes  of 

MoBLAND.   their  mill,  returning  the  water  after  that  use  to  the  natural 
8drimg  L.J,   stream,  the  river  Brue.    But  the  plaintiffs  are  not  content 
with  that ;  they  assert  that  they  are  entitled  to  the  exclusive 
use  for  the  purposes  of  the  mill  of  the  whole  flow  of  water 
along  this  artificial  watercourse. 

In  dealing  with  this  claim  we  have  to  inquire,  first,  on  what 
principle  are  rights  of  this  kind  to  be  ascertained.  The 
principle  has  been  laid  down  in  various  cases,  of  which  I  may 
mention  Wood  v.  Waud  (1),  Sutclife  v.  Booth  (2),  and  Bameshur 
Persliad  Narain  Singh  v.  Koonj  Behari  Pattuk.  (3)  It  appears^ 
I  think,  from  those  authorities  that  you  must  take  into  account, 
first,  the  character  of  the  watercourse,  whether  it"  is  temporary 
or  permanent ;  secondly,  the  circumstances  under  which  it 
was  presumably  created;  and,  thirdly,  the  mode  in  which  it 
has  been  in  fact  used  and  enjoyed.  This  watercourse  is 
obviously  of  a  permanent  character,  and  there  is  no  question 
that  rights  and  easements  may  be  acquired  in  it.  As  to  the 
circumstances  under  which  it  was  created  we  know  nothing. 
It  has  existed  for  hundreds  of  years,  but  we  do  not  know  who 
at  the  time  of  its  construction  were  the  owners  of  the  pro- 
perties which  now  belong  to  the  plaintiffs  and  the  defendants 
respectively,  or  indeed  anything  about  the  ownership  at  that 
time  of  any  part  of  the  land  along  the  watercourse. 

The  plaintiffs'  mode  of  using  the  watercourse  for  the  purposes^ 
of  their  mill  has  been  already  stated,  and  their  right  was  put  as 
high  as  this  :  it  is  said  that  they  are  entitled  to  the  use  of 
every  pailful  of  water  in  the  stream,  the  nature  of  which  it 
is  said  is  such  that  every  pailful  is  of  importance  to  the  owner 
of  the  mill.  What  has  been  done  by  the  other  owners  of 
property  abutting  on  this  watercourse?  First  of  all,  the 
owners  of  the  adjoining  properties  have,  it  is  stated,  used 
the  water  for  the  purpose  of  watering  their  cattle,  and  for  the 

(1)  3  Ex.  748.  (2)  32  L.  J.  (Q.B.)  136. 

(3)  4  App.  Cas.  121. 
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other  ordinary  purposes  for  which  riparian  owners  would  use      C.  A. 
a  natural  stream.     Secondly,  the  defendants,  or  rather  their  1902 
predecessors  in   title,  were  owners  of  a  tannery,  on  the  baily  &  Co. 
•site  of  which  the  defendants'  factory  now  stands,  and  they  Q^^j^^^  gQ^  ^ 
used  the  water  for  the  purposes  of  their  tannery  business.  Morland, 
Thirdly,  the  plaintiffs'  predecessors  in  title  sold  their  land,   Stirling  l.j. 
with  rights  of  water,  for  the  erection  of  a  manufactory,  and 
the  plaintiffs  before  they  became  owners  of  the  mill  used  and 
they  still  use  the  water  for  the  purposes  of  their  manufactory, 
and  do  not  now  use  it  exclusively  for  the  purposes  of  their  mill. 
If  the  plaintiffs  are  entitled,  as  they  claim,  to  the  exclusive  use 
of  every  pailful  of  water  for  the  purpose  of  their  mill,  they  are 
not  entitled  to  use  a  single  pailful  for  any  other  purpose. 
What  ought  the  conclusion  to  be  with  regard  to  these  acts 
•of  the  riparian  owners  ?    It  seems  to  me  that  they  ought  to 
be  taken  prima  facie  to  have  been  done  in  the  exercise  of  a 
iegal  right  rather  than  as  having  been  done  without  any  legal 
title.    It  ought  therefore,  I  think,  to  be  inferred  that  the 
owners  of  the  lands  abutting  on  this  watercourse  reserved  to 
themselves  at  the  time  when  the  watercourse  was  constructed 
the  right  to  a  reasonable  use  of  the  water  as  it  passed  their 
lands,  and  that  the  plaintiffs  are  in  like  manner  entitled  to  a 
similar  right — a  right  to  the  use  of  the  water  for  all  reasonable 
purposes,  and  not  merely  for  the  purposes  of  their  mill.  In 
-substance,  over  and  above  the  special  use  of  the  water  for  the 
purposes  of  the  mill,  both  the  plaintiffs  and  the  other  adjoining 
owners  are  entitled  to  those  rights  to  which  the  owners  of 
lands  adjoining  a  natural  stream  would  be  entitled  inter  se. 

If  this  then  be  the  nature  of  the  plaintiffs'  title,  have  their 
eights  been  infringed  ?  Byrne  J.  came  to  the  conclusion  upon 
the  evidence  that  they  had.  He  said:  **I  think  that  the 
evidence  shews  a  loss  of  a  substantial  and  material  amount  of 
water,  caused  by  the  defendants'  operations,  which  does  some- 
times interfere  with  the  working  of  the  mill  in  summer  and 
autumn.  It  must,  of  course,  be  borne  in  mind  that  the 
abstraction  and  return  of  water  is  not  a  constantly  equal 
•operation,  and  it  does  not  give  a  fair  test  of  result  on  the 
working  of  the  mill  to  treat  the  matter  as  though  it  were.  If 
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C.A.  water  is  abstracted  during  working  hours,  and  the  effluent 
1902  returned  at  night,  for  instance,  at  a  time  when  the  stream  is- 
Baily  &  Co.  very  low,  this  may  well  have  a  very  appreciable  result  in  the 
(ii^^jjK^'gojj  &  working  of  the  mill,  which  might  not  be  noticeable  if  the 
MoELAND.  reverse  process  were  adopted."  I  have  listened  with  attention 
Stirling  L.J.  to  all  those  passages  in  the  evidence  which  were  relied  upon' 
by  the  learned  counsel  for  the  plaintiffs,  and  I  am  unable  to 
arrive  at  the  same  conclusion  as  did  Byrne  J.  The  defendants* 
right  to  use  the  water  is  limited  by  this,  that  they  must  not  so- 
use it  as  to  cause  sensible  injury  to  the  plaintiffs.  Therefore- 
the  plaintiffs,  coming  here  to  complain  of  the  defendants'  user, 
must  prove  sensible  injury.  Two  classes  of  evidence  have- 
been  adduced,  as  in  all  cases  of  nuisance.  There  is,  first, 
what  has  been  termed  direct  evidence  of  injury ;  and,  secondly^, 
the  evidence  of  experts  and  other  persons  who  have  not  worked 
the  mill,  but  have  paid  visits  to  it  and  drawn  conclusions  from- 
what  they  have  seen  there.  In  my  opinion,  the  first  class  is- 
that  which  we  must  regard,  at  any  rate  to  begin  with.  I  do- 
not  say  that  expert  evidence  is  to  be  excluded;  it  is  most 
valuable  and  useful,  if  once  you  arrive  at  the  conclusion  that 
the  direct  evidence  establishes  the  existence  of  an  injury  to 
the  plaintiffs'  rights,  for  the  purpose  of  tracing  the  origin  of 
the  injury  to  the  defendants'  operations.  But,  if  the  direct 
evidence  of  injury  is  unsatisfactory,  it  requires,  to  say  the 
least,  very  strong  expert  evidence  to  prove  a  case  for  an^ 
injunction.  The  case  then  becomes  one  of  a  quia  timet  action 
to  prevent  apprehended  injury,  and  there  must  be  very  strong, 
evidence  to  induce  the  Court  to  interfere. 

[His  Lordship  referred  to  the  direct  evidence  of  injury,  and 
continued  : — ] 

This  direct  evidence  is  far  from  satisfying  me  that  any 
sensible  injury  to  the  plaintiffs'  mill  is  caused  by  the  defend- 
ants' works.  If  there  is  any  injury,  it  is  to  my  mind  probably 
caused  by  the  diversion  of  a  large  portion  of  the  stream  to  the^ 
plaintiffs'  other  works.  In  the  expert  evidence  there  is,  as- 
usual,  great  conflict.  The  defendants'  witnesses  admit,  I 
think,  an  abstraction  of  1500  gallons  of  water  a  day  which  the- 
defendants  do  not  return  into  the  stream.  The  plaintiffs' 
witnesses  put  the  abstraction  much  higher,  and  I  will  assume^ 
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that  they  are  right  in  saying  that  8000  gallons  a  day  are  C.A. 
taken  by  the  defendants — that  is,  about  one-third  of  what  is  1902 
taken  by  the  plaintiffs  for  their  works.    The  minimum  flow  Baily  &  Co. 
of  the  stream  is  3,000,000  gallons  a  day,  so  that  the  defend-  qlark^  Son  & 
ants  take  about  one-fourth  per  cent,  of  the  stream.    That  Morland. 
abstraction  is  not,  as  it  seems  to  me,  sufficient  to  establish    Stirling  l.j. 
a  case  entitling  the  plaintiffs  to  an  injunction  in  a  quia  timet 
action.    Byrne  J.  in  his  judgment  suggests  that  something 
may  be  due  to  the  irregularity  with  which   the  water  is 
abstracted  and  sent  down.    I  am  not  prepared  to  say  that  to 
take  a  large  quantity  of  water  out  of  the  river  at  one  time 
and  to  send  it  down  at  another  time  might  not  be  such  an 
interference  with  the  regular  flow  of  the  stream  as  to  cause 
sensible  injury  to  the  plaintiffs,  but  I  have  not  been  able  to 
find  any  evidence  of  it  in  the  present  case.    It  is  a  mere 
suggestion  of  the  experts,  who  say  that  they  found  a  large 
quantity  of  water  is  pounded  up,  and  that  this  may  cause 
injury  to  the  flow.    In  my  opinion,  it  is  not  proved  that  the 
defendants  have  caused  any  sensible  injury  to  the  plaintiffs 
such  as  to  call  for  the  interference  of  the  Court. 

One  other  matter  I  desire  to  mention.  It  was  said  by  the 
plaintiffs'  counsel  that  a  right  is  claimed,  and  that  it  was  not 
necessary  for  them  to  prove  any  damage.  I  agree  that  if  they 
were  asserting  a  title  to  do  a  particular  thing  it  would  not  be 
necessary  for  them  to  prove  damage.  The  defendants  by  their 
defence  assert  specific  rights  by  prescription,  but  these  have 
not  been  insisted  upon  at  the  bar.  The  defendants  also  claim 
a  right  to  use  the  stream  reasonably,  and  assert  that  their  acts 
have  been  consistent  with  the  reasonable  user  of  the  stream. 
I  think  when  we  are  varying  the  judgment  of  Byrne  J.  our 
order  should  negative  any  right  on  the  part  of  the  defendants 
by  prescription  or  otherwise  beyond  this,  that  the  defendants 
are  entitled  to  use  the  water  in  this  watercourse  in  a  reasonable 
way,  not  causing  any  sensible  injury  to  the  plaintiffs. 

Cozens-Haedy  L.j.  I  entirely  agree,  and  it  is  only  out  of 
respect  for  the  learned  judge  from  whom  we  are  differing  that 
I  think  it  right  to  add  a  few  words.  I  feel  some  doubt  whether 
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C.  A.      this  stream  ought  not  to  be  regarded  as  a  natural  one,  having 
1902       regard  to  its  length,  to  the  great  and  unknown  antiquity  of  its 
Baily  &  Co.  construction,  and  to  all  the  other  circumstances.    But  I  am 
Claek\on  &  content  to  treat  it  as  an  artificial  watercourse.    That  being  so, 
MoRLAND,   it  becomes  necessary  to  consider  and  ascertain,  so  far  as  we 
cezens-Hardy  cau,  what  mutual  rights  have  been  created  in  the  watercourse, 

  or,  in  other  words,  what  are  the  terms  of  the  lost  grant  which 

from  the  nature  of  the  case  must  be  presumed  to  have  existed. 

The  plaintiffs  contend  that  we  ought  to  presume  a  grant  to 
them  of  all  the  water  coming  over  the  intake  and  going  thence 
down  to  the  mill,  and  that  no  one  else  along  the  course  of  the 
stream — considerably  more  than  a  mile — has  a  right  to  take  a 
pailful  of  water  out  of  it.  That  is  the  construction  which  I 
think  Byrne  J.  has  adopted.  I  cannot  follow  it.  It  seems  to 
me  absolutely  inconsistent  with  all  the  evidence  we  have,  and 
with  all  we  know  about  the  origin  and  user  of  this  artificial 
cut  for  many  years.  On  the  other  hand,  the  defendants  raised 
€L  contention  which  I  am  equally  unable  to  accept.  It  was 
strenuously  and  ably  argued  by  Mr.  Levett  that  the  implied 
grant  to  the  plaintiffs  did  not  extend  to  the  whole  of  the  water 
in  the  artificial  channel,  but  only  to  so  much  as  was  necessary 
to  work  the  mill.  I  am  quite  unable  to  follow,  that.  It  seems 
to  me  that  the  subject-matter  of  the  grant  must  be  all  the 
water  which  comes  into  the  artificial  cut  from  the  intake,  and 
the  only  difficulty  is  to  ascertain  who  were  the  grantees  and 
what  were  the  mutual  rights  conferred  upon  the  adjacent 
iriparian  owners  and  occupiers. 

Now,  we  know  something — not  very  much,  but  that  some- 
thing is  very  interesting — about  this  watercourse  and  Beckery 
Mill.  In  a  matter  of  this  kind  we  are,  of  course,  entitled  to 
Tefer  to  a  county  history.  [His  Lordship  read  the  passage 
^ibove  quoted  from  Collinson's  History  of  Somerset,  and 
continued : — ] 

From  that,  I  think,  it  is  apparent  that  this  artificial  water- 
course was  used  more  than  400  years  ago,  and  was  probably 
constructed  many  hundred  years  before  that.  It  was  certainly 
used  more  than  400  years  ago,  not  merely  for  the  purpose  of 
the  Beckery  Mill — that  is,  the  plaintiffs'  mill — but  also  for  the 
purpose  of  a  fulling-mill  on  its  banks,  thus  affording  a  clear 
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proof  of  the  user  of  the  water  of  this  cut  for  manufacturing  C.A. 
purposes.    That  is  sufficient  to  negative  the  foundation  of  the  1902 
plaintiffs'  argument,  namely,  that  the  sole  grantee — the  only  baily  &  Co. 
person  entitled  to  the  benefit  of  the  lost  grant — was  the  mill-  clark'  son  & 
owner.    In  my  judgment  the  true  inference  from  all  the  facts  Morland. 
is,  that  the  rights  of  the  riparian  owners  and  occupiers  must  be  cozens-Hardy 

taken  to  be  the  same  as  they  would  have  been  had  this  been  a   

natural  watercourse.  I  think  the  evidence  shews  that  the 
riparian  owners  and  occupiers  are  entitled  to  a  reasonable  use 
of  the  water,  whether  for  domestic  or  for  manufacturing 
purposes.  That  being  so,  I  entirely  agree  with  my  learned 
brethren  that,  although  there  is  evidence  which  would  have 
justified  the  finding  of  the  learned  judge,  if  we  had  adopted  his 
view  as  to  the  nature  of  the  lost  grant,  namely,  if  it  had  been 
a  grant  of  all  the  water  in  the  stream,  still  I  think  there  is  no 
evidence  of  the  slightest  weight  to  shew  that  there  has  been 
anything  more  than  a  reasonable  use  of  the  water  by  the 
defendants  as  against  the  mill-owner  and  the  riparian  owner 
lower  down.  I  am  not  forgetting  the  pollution  of  the  water : 
to  that  extent  the  user  was  not  reasonable.  "What  I  mean  is, 
that  no  more  than  a  reasonable  quantity  of  water  has  been 
abstracted  by  the  defendants  for  manufacturing  purposes. 

For  these  reasons  I  think  the  judgment  of  the  Court  below 
cannot  stand,  and  I  entirely  adopt  the  views  which  have  been 
expressed  by  my  learned  brethren. 

[The  injunction  as  to  pollution  was  suspended  for  six  months 
to  enable  the  defendants  to  complete  some  alterations  which 
they  had  commenced  for  the  purpose  of  preventing  pollution  of 
the  water. 

At  the  suggestion  of  the  Court  the  defendants'  counsel 
consented  that  those  words  in  the  order,  which  allowed  them 
to  continue  polluting  the  water  to  the  same  extent  as  it  had 
been  polluted  by  the  old  tannery,  should  be  omitted.] 

Solicitors  :  Crowders,  Vizard  d  Oldham^  for  W.  Nixon, 
Glastonbury;  James,  Mellor  d  Co.,  for  Hohhs  d  Brutton, 
Portsmouth. 

W.  L.  C. 
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KEKEWICH       GEOUND  EENT  DEVELOPMENT  COMPANY, 
^'  LIMITED  V.  WEST. 

1902 

3/«^13.  G.  321.] 

Land  Transfer — Begistration — Conditions  annexed  to  Title-— Building  Bestric- 
tions — Modification — Consent — "  Fersons  Principally  Interested  " — Land 
Transfer  Act,  1875  (38  &  39  Vict.  c.  87),  s.  84. 

Certain  building  land  in  Middlesex,  forming  part  of  a  larger  estate 
belonging  to  the  defendants  and  registered  with,  an  absolute  title,  was  sold 
by  them  to  the  plaintiff  company.  The  defendants,  in  order  to  protect 
their  remaining  property,  exacted  from  the  company  certain  restrictive 
conditions  as  to  the  class  of  houses  to  be  built  upon  the  purchased  land 
and  these  conditions  were  registered  against  the  title  of  the  company. 
The  company  applied  under  s.  84  of  the  Land  Transfer  Act,  1875,  with 
the  consent  of  the  defendants,  for  an  order  modifying  these  conditions  by 
reducing  the  minimum  size  and  value  of  the  houses.  The  company  had 
mortgaged  the  purchased  land,  and  had  also  sold  off  several  plots  to 
various  purchasers,  and  the  defendants  had  contracted  to  sell  their 
remaining  property.  The  consent  of  all  parties,  except  the  purchasers  of 
three  outlying  plots,  had  been  obtained  : — 

Held,  (1.)  that  the  Court  ought  to  accept  the  consent  of  the  parties 
interested,  if  competent  to  consent,  as  sufficient  proof  within  s.  84  that 
the  modifications  would  be  beneficial  to  them ;  (2.)  upon  the  evidence, 
that,  in  the  absence  of  consent,  this  fact  was  not  proved  to  the  satisfaction 
of  the  Court ;  (3.)  that  all  the  persons  who  took  with  notice  of  the  con- 
ditions were  bound  by  them  and  were  "  persons  principally  interested  "  in 
the  enforcement  of  them  within  the  section,  and  that  the  order  could  only 
be  made  subject  to  their  consent  being  obtained. 

Observations  as  to  the  meaning  of  "  persons  principally  interested." 

This  was  an  application  by  originating  summons  under  s.  84 
of  the  Land  Transfer  Act,  1875,  for  the  modification  by  the 
Court  of  certain  restrictions  registered  in  the  Land  Eegistry 
against  the  title  of  the  Ground  Eent  Development  Company  to 
certain  building  land  at  Bush  Hill  Park,  Enfield,  in  the  county 
of  Middlesex.  Sect.  84  provides  for  the  annexation  of  con- 
ditions to  registered  land,  and  it  concludes  with  the  following 
provision  :  "  Nevertheless,  any  such  condition  may  be  modified 
or  discharged  by  order  of  the  Court,  on  proof  to  the  satisfaction 
of  the  Court  that  such  modification  will  be  beneficial  to  the 
persons  principally  interested  in  the  enforcement  of  such 
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condition."    This  section  was  amended  by  the  Land  Transfer  kekewich 
Act,  1897,  but  the  amendment  is  not  material  for  the  present 
purpose.    On  September  21,  1899,  the  company  purchased  the 


land  in  question  from  the  defendants.    This  land  was  registered  ^jJent^ 

in  the  Land  Eesfistry  with  an  absolute  title,  and  was  trans-  Development 

,  .  i>  P  .  Company, 

'ferred  to  the  company  by  an  instrument  of  transfer  upon  which  Limited 

a  land  certificate  (No.  5321)  was  issued  to  the  company.    The  west. 

land  formed  part  of  a  larger  estate  belonging  to  the  defendants 

(Title  4510) .    On  the  treaty  for  the  purchase  by  the  company 

the  defendants  required  that  certain  restrictions  should  be 

agreed  to,  and  amongst  others  (1.)  that  the  frontages  of  houses 

•  east  of  St.  Mark's  Road  should  be  not  less  than  sixteen  feet, 

and  those  west  of  St.  Mark's  Eoad  not  less  than  seventeen  feet ; 

(2.)  that  no  house  should  be  erected  which  would  cost  less  than 

250Z. ;  (3.)  that  all  the  plots  on  which  houses  should  be  erected 

should  contain  160  square  yards.    These  restrictions  were 

embodied  in  the  instrument  of  transfer  and  were  inserted  in 

the  land  certificate.    The  defendants  were  under  no  obligation 

to  impose  these  restrictions ;  but,  in  view  of  the  fact  that  they 

retained  other  land  in  the  immediate  neighbourhood,  they 

■thought  it  desirable  that  some  restrictions  as  to  building  should 

be  exacted.    The  object  of  the  present  application  was  to  have 

these  restrictions  altered  by  reducing  the  minimum  building 

frontages  (except  in  St.  Mark's  Road)  to  fifteen  feet,  the 

.minimum  superficial  area  of  the  plots  to  100  square  yards,  and 

the  minimum  cost  of  the  houses  to  200Z.    It  was  stated  in  an 

affidavit  filed  by  the  company's  solicitor  that  the  proposed 

alterations  would  be  beneficial  to  the  estate  and  to  the  persons 

interested  in  enforcing  the  restrictions,  because  the  houses 

which  had  been  built  with  the  larger  frontages  were  inhabited 

by  two  families  who  shared  one  house  between  them,  and  it 

was  thought  that  if  the  houses  were  made  a  little  smaller  one 

family  only  would  inhabit  each  house,  and  thus  a  better  class 

of  tenant  would  be  secured.    The  neighbourhood  was  largely 

inhabited  by  the  working  classes,  and  the  houses  to  the  north 

■of  the  estate  had  less  frontages  than  fifteen  feet. 

The  affidavit  further  stated  that  the  company  had  obtained 

ithe  consent  of  the  following  gentlemen  to  the  alterations  : 
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KEKEWICH  Mr.  J.  H.  Eafferty,  who  had  contracted  to  purchase  from  the, 
defendants  the  remaining  portions  of  their  estate:  Mr.  W. 

1902 

Tweedy,  who  previously  to  the  sale  to  the  company  had 
^Kent^    purchased  other  land  in  the  neighbourhood  from  the  defendants ; 

Development  Messrs.  Truman,  Hanbury,  Buxton  &  Co.,  who  were  the  sole 
Company,    .  *'  ... 

Limited    incumbrancers  on  the  company's  estate,  and  who  joined  m 

West.  this  application ;  Messrs.  Burrell  &  Theobald  and  Mr.  Walter 
King,  who  were  purchasers  from  the  company  of  various- 
portions  of  the  estate,  and  who  also  joined  in  the  application. 
The  only  other  purchasers  from  the  company  were  the  pur- 
chasers of  three  outlying  plots.  Their  consent  had  not  been 
applied  for,  but  it  was  not  expected  that  they  would  object* 
The  defendants  also  consented  to  the  alterations. 


Warrington,  K.C.  {B.  J.  Parker  with  him),  for  the  plaintiffs. 
This  is  an  application  under  s.  84  of  the  Land  Transfer  Act, 
1875,  for  the  modification  of  certain  conditions  registered 
against  the  title  of  the  plaintiff  company.  That  the  proposed 
modification  will  be  beneficial  to  the  persons  principally  in- 
terested in  the  enforcement  of  the  conditions  is  sufficiently 
proved  by  their  consent ;  but,  further,  it  is  proved  by  the 
evidence  that  the  modification  will  be  beneficial,  since  it  will 
stop  the  subdivision  of  tenements  and  will  thus  secure  a  better 
class  of  tenants ;  and  if  that  is  so  no  consent  is  necessary. 

In  this  case  the  only  persons  principally  interested  are  the 
plaintiff  company  and  the  defendants,  and  no  other  consent  is 
required.  This  is  not  the  case  of  a  building  scheme  ;  there  are 
no  stipulations  to  be  enforced  by  the  purchaser  of  one  plot 
against  the  purchaser  of  another  plot.  It  is  a  mere  agreement 
between  the  vendors  and  the  purchasing  company ;  and  the 
Act  gives  no  force  to  these  conditions  other  than  that  contained 
in  the  contract. 

If  any  further  consent  is  required  the  plaintiff  company  has 
obtained  the  consent  of  all  the  persons  interested  except  the 
purchasers  of  three  outlying  plots.  This  modification  cannot 
injure  them  in  any  way,  and  they  are  not  persons  principally 
interested  within  the  section. 

0.  L.  Clare,  for  the  defendants. 


ICh. 


CHANCEKY  DIVISION. 


677 


Kekewich  J.    By  s.  84  of  the  Land  Transfer  Act,  1875,  a  kekewioh 
condition  once  placed  upon  the  register  can  only  be  modified  ^^^^ 
or  discharged  by  an  order  of  the  Court.    That  implies  that  the  ^-r^ 
matter  must  be  looked  at  from  a  judicial  point  of  view,  and  it  is  to  ^kent^i 
be  done  on  proof  to  the  satisfaction  of  the  Court  that  such  modi-  i>EyiiLOPMENT 

.  .  ...  .  Company, 

fication  will  be  beneficial  to  the  persons  principally  interested  in  Limited 

V. 

the  performance  of  such  condition.  I  must  assume  that  the  west. 
Legislature  anticipated  that  in  hearing  applications  of  this  ' 
character  the  Court  would  be  governed  by  its  ordinary  rules. 
One  of  the  ordinary  rules  of  the  Court  is  to  accept  the  consent 
of  parties  competent  to  consent  appearing  by  counsel.  There 
are  many  cases  in  which  the  Court  has  required  the  consent  of 
the  parties  themselves  where  there  is  such  a  departure  from 
the  ordinary  procedure  that  one  would  not  presuppose  that 
counsel  or  solicitors  by  virtue  of  their  retainer  would  be  able  to 
bind  the  parties.  But  in  an  ordinary  case  the  Court  accepts 
the  consent  of  the  parties  given  by  counsel.  I  cannot  think 
that  this  provision  ought  to  be  construed  as  excluding  that 
rule  when  it  says  that  the  Court  ought  to  be  satisfied  that  such 
modifications  would  be  beneficial  to  the  persons  interested.  If 
those  persons  come  to  the  Court  and  say  that  they  consent,  I 
do  not  see  why  the  Court  should  inquire  whether  their  consent 
has  been  purchased  or  given  inadvertently,  or  insist  upon  proof 
that  that  which  they  testify  to  be  beneficial  to  them  by  their 
consent  is  in  fact  beneficial  to  them.  But  where  no  consent  is 
given,  the  Court  has  to  be  satisfied  that  the  modification  will  be 
beneficial.  The  argument  has  been  rather  addressed  to  this — 
that  the  proposed  modifications  cannot  do  these  persons  any 
harm  ;  but  that  is  not  enough.  The  Act  requires  that  the  Court 
shall  be  satisfied  that  the  modifications  will  be  beneficial,  and 
that  ought  to  be  construed  strictly.  As  regards  the  particular 
conditions,  it  is  said  that  this  is  not  the  case  of  a  building 
scheme,  and  I  agree  that  this  is  not  a  building  scheme  in  the 
ordinary  sense  of  the  word,  but  it  is  in  the  nature  of  a  build- 
ing scheme.  These  conditions  have  been  placed  upon  the 
register,  and  they  constitute  a  restriction  upon  the  use  of  this 
land,  and  it  is  possible  that  any  person  buying  this  land  with 
this  restriction  upon  the  register  may  be  entitled  to  say,  **  I 
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tion,  and  I  should  not  have  bought  it  if  this  restriction  had  not 

1902 

been  there."  The  particular  restrictions  here  with  regard  to 
the  class  of  houses  to  be  built,  frontage,  cost,  and  the  area  of 
Development  the  plots,  may  be  regarded  as  of  the  greatest  importance,  and 
Limited'  my  experience  of  building  schemes  shew^  that  persons  do 
West.  regard  them  as  of  importance.  They  regard  them  in  the  same 
• —  hght  as  restrictions  against  the  building  of  public-houses  and 
other  matters  of  a  like  character.  It  is  said  that  if  the  front- 
age is  made  narrower  and  the  value  of  the  houses  is  reduced 
a  better  class  of  tenants  will  be  attracted,  because  they  will 
occupy  the  houses  themselves  instead  of  sub-letting  them.  I 
have  no  doubt  that  that  is  true  myself,  but  I  can  readily  make 
•allowance  for  other  persons  taking  a  different  view.  They 
might  say  that  they  would  rather  have  tenants  who  paid  a 
higher  rent.  That  might  be  a  prejudiced  or  a  foolish  view, 
but  I  do  not  see  how  upon  the  application  in  this  case  I  can 
go  into  the  views  of  these  people  if  they  are  entitled  to  object. 
Then  who  are  entitled  to  object  ?  The  persons  principally 
interested  in  the  enforcement  of  these  conditions.  I  must 
.assume  for  this  purpose  that  all  the  persons  who  bought  with 
notice  of  these  conditions  are  interested  in  the  modifications. 
"What  the  difference  is  between  "interested"  and  "principally 
interested"  I  do  not  at  present  understand.  I  confess  I  do 
not  understand  what  is  meant  by  a  person  "  principally  inter- 
ested." Take  this  example.  Suppose  I  had  come  to  the 
•conclusion  that  the  purchaser  of  one  of  these  lots,  who  was 
.originally  interested,  was  a  person  principally  interested,  and 
was  therefore  a  person  whose  consent  must  be  given  or  who 
must  be  proved  to  be  benefited  by  the  modifications.  Suppose 
that  this  man  has  mortgaged  a  property  worth,  say,  500Z.  for 
1001.  "Who  are  then  the  persons  principally  interested  ?  The 
•mortgagor,  or  the  mortgagee,  or  both  ?  Suppose  then  that 
he  has  succeeded  in  mortgaging  his  property  twice  in  excess  of 
its  value.  Who  are  principally  interested  then  ?  At  any  rate, 
both  the  mortgagees  would  be  principally  interested,  though  it 
is  possible  that  if  the  equity  of  redemption  had  no  value  the 
mortgagor  might  be  disregarded.   That  illustration  has  occurred 
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io  me  to  shew  the  difficulty  in  considering  that  word  "  princi-  kekewich 
pally."    At  present  I  do  not  feel  called  upon  to  define  the  ^' 
meaning  of  "  principally  interested."    For  the  present  purpose 
I  think  that  all  the  persons  having  notice  of  the  scheme,  which  ^^nt° 
is  binding  on  all  persons  having  notice  until  modification,  are  DEVELOpaiENT 
persons  principally  interested.    They  are  persons  who  must  limited' 
either  consent,  or  must  be  proved  to  be  benefited  by  the  modifi-  west. 

cations.   That  being  the  construction  I  put  upon  this  provision,   

I  must  apply  it  to  these  various  parties.  The  two  vendors  are 
clearly  interested,  and  appear  by  counsel  and  consent.  Eafferty 
has  purchased  a  substantial  portion  of  the  estate,  and  is  also  a 
person  interested.  He  is  prepared  to  consent.  If  his  name  is 
added  to  Mr.  Clare's  brief  that  will  be  sufficient ;  but  first  his 
consent  must  be  proved,  because  I  cannot  say  myself  upon  the 
evidence  before  me  that  the  modifications  will  be  beneficial  to 
him.  Tweedy  bought  before  the  sale  to  the  plaintiff  company, 
and  though  he  may  be  interested  in  fact  in  the  class  of  houses 
in  the  immediate  neighbourhood  he  has  no  interest  in  law.  If 
having  no  covenant,  no  condition  in  the  building  scheme,  to 
help  him,  he  finds  a  neighbouring  proprietor  building  a  house  to 
which  he  objects,  he  must  put  up  with  it.  He  is  not  interested 
within  s.  84.  Messrs.  Truman,  Hanbury  &  Buxton,  who  are 
mortgagees,  consent  as  they  join  in  the  application,  and 
Messrs.  Burrell  &  Theobald  and  Mr.  "Walter  King,  who  pur- 
chased from  the  plaintiff  company,  are  also  parties  to  the 
application  and  consent.  Then  there  are  purchasers  of  three 
outlying  plots,  whose  consent  has  not  been  applied  for.  Their 
consent  must  be  obtained.  As  to  one  of  them  it  is  said  that 
his  land  is  to  be  made  into  a  road,  and  it  is  difficult  to  see  how 
he  will  be  hurt ;  but  I  do  not  see  my  way  to  make  any  distinc- 
tion between  him  and  the  others  and  say  that  he  is  not  a  person 
principally  interested.  The  order  will  be  made  upon  the  con- 
,  sent  of  Eafferty  being  proved,  and  upon  obtaining  the  consents 
of  those  purchasers  who  had  not  yet  consented. 


Solicitors :  T  homey  croft  d  Willis. 


H.  B.  H. 


680 


CHANCEEY  DIVi;SION. 


4» 

[1905r|j 


BYRNE  J.  J7i  re  WESTON. 

1902  BAKTHOLOMEW  v.  MENZIES. 

Jaw.  21;  |-190i    w.  4788.] 

Feb.  14.  ^ 

D.onatio  Mortis  Causa — Building  Society  Share  Certificates — Post  Office  Savings- 
Bank  Deposit-hook — Evidence — Delivery, 

W.  was  possessed  of  eight  investment  shares  in  a  building  society  of  25L 
each,  and  130?.  in  the  Post  Office  Savings  Bank.  Some  two  months  before 
his  death,  and  while  ill  in  hospital,  W.  asked  the  defendant,  to  whom  he- 
was  engaged  to  be  married,  to  go  and  get  the  certificates  for  his  building, 
society  shares  and  savings  bank  book,  gave  her  the  key  of  the  drawer  in. 
which  they  were  placed,  and  told  her  to  keep  them ;  the  defendant  went 
and  obtained  the  certificates  and  savings  bank  book,  took  them  and  the 
key  to  the  hospital,  and  offered  them  back  to  W.,  when  he  again  said  she 
was  to  keep  them.  On  several  subsequent  occasions  W.  repeated  his  wish 
to  the  defendant  that  all  his  property  should  belong  to  her  in  case  of  his 
death.  The  defendant  claimed  the  building  society  shares  and  the  money 
standing  to  the  credit  of  the  deceased  at  the  Post  Office  Savings  Bank : — 

Held,  that  the  evidence  of  the  defendant  was  sufficient  to  establish  the 
gift,  if  the  building  society  share  certificates  and  savings  bank  book  could 
be  the  proper  subject-matter  of  a  gift  of  this  kind,  and  that  there  had 
been  sufficient  delivery  to  constitute  a  valid  donatio : — 

Held,  also,  that  the  gift  of  the  building  society  shares  failed  as  incom- 
plete, but  that  the  Post  Office  Savings  Bank  book  was  capable  of  being 
well  given  so  as  to  create  a  donatio  mortis  causa. 

M'Gonnell  v.  Murray,  (1869)  Ir.  R.  3  Eq.  460,  distinguished  on 
this  point. 

Adjourned  Summons. 

This  was  an  application  by  the  administrator  of  the  estate  of 
the  above-named  Thomas  Weston  for  a  declaration  that  there 
was  no  valid  and  binding  donatio  mortis  causa  by  the  deceased 
of  his  eight  shares  in  the  Hearts  of  Oak  Permanent  Building 
Society,  or  of  a  sum  of  130Z.  in  the  Post  Office  Savings 
Bank,  to  the  defendant  Helen  Menzies,  under  the  following 
circumstances. 

Thomas  Weston  had  been  for  many  years  a  butler  in 
domestic  service,  and  had  for  seven  years  before  his  death  been 
engaged  to  the  defendant,  who  at  one  time  had  been  his  fellow- 
servant,  and  it  had  been  arranged  that  they  should  be  married 
early  in  1901.    In  February,  1901,  Thomas  Weston  was  taken. 
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ill,  left  his  place  at  Duffield,  near  Slough,  and  came  np  to 
London,  when  he  went  to  the  National  Hospital,  Queen's 
Square.  On  February  28  the  defendant  visited  Weston  in  the 
hospital,  when  he  spoke  to  her  concerning  his  affairs,  telling 
her  that  he  had  eight  investment  shares  of  251.  each  in  the 
Hearts  of  Oak  Permanent  Building  Society,  and  about  1301.  in 
the  Post  Office  Savings  Bank,  which  was  the  whole  of  his 
property,  with  the  exception  of  his  wearing  apparel,  and  that 
if  anything  should  happen  to  him  he  wished  his  uncle,  the 
plaintiff,  to  have  lOOZ.,  and  all  the  rest  was  for  her,  as  he  had 
saved  it  for  her,  and  wished  her  to  have  it.  On  March  7  the 
defendant  again  saw  Weston  at  the  hospital,  when  he  asked  her 
to  go  to  Duffield  and  get  the  building  society  share  certificates 
and  the  Post  Office  Savings  Bank  book,  gave  her  the  key  of 
the  drawer  in  his  bedroom  in  which  they  were  kept  and  told 
her  that  she  was  to  keep  them.  The  defendant  went  down  to 
Duffield  two  days  after  this  interview  and  obtained  the  invest- 
ment share  certificates  and  the  savings  bank  book,  which  she 
took  the  next  day  to  the  hospital,  telling  Weston  she  had 
brought  the  documents,  and  offering  him  back  the  key,  when 
he  again  told  her  she  was  to  keep  them.  On  March  14  the 
defendant  again  visited  Weston  in  company  with  a  friend,  in 
whose  presence  he  again  repeated  his  wishes  that  all  his  pro- 
perty, with  the  exception  of  1001.  to  his  uncle,  should  belong  to 
the  defendant  in  case  of  his  death.  On  several  other  subsequent 
occasions  when  the  defendant  saw  Weston  he  repeated  his 
wishes  that  all  his  property  should  go  to  her.  On  May  1,  1901, 
Thomas  Weston  died,  and  letters  of  administration  to  his 
estate  were  granted  to  his  uncle,  the  plaintiff,  by  whom  the 
present  proceedings  were  commenced  for  the  purpose  of  obtain- 
ing the  decision  of  the  Court,  whether  in  the  above  circum- 
stances there  had  been  a  valid  donatio  mortis  causa  of  the 
building  society  shares,  and  the  money  standing  to  the  deceased's 
-credit  at  the  Post  Office  Savings  Bank. 

The  evidence  in  support  of  the  gift  rested  entirely  on  the 
affidavit  of  the  defendant,  the  only  corroboration  of  her  story 
being  an  affidavit  of  the  friend  as  to  what  passed  at  the 
interview  of  March  14. 


BYRNE  J. 
1902 

Wp^ston', 
In  re. 

Bartholo- 
mew 

V. 

Menzies. 


682 


CIIANCEKY  DIVISIO]^. 


[1902J 


BYENE  J.      By  the  rules  of  the  Hearts  of  Oak  Permanent  Building 
1902       Society  the  shares  of  the  society  consisted  of  two  classes — 

Weston,    investment  shares  and  loan  shares  :  each  investment  share  was 
to  be  of  the  ultimate  value  of  25 By  rule  66,  on  an  invest- 
MEW      ment  share  being  lully  paid  up,  the  member  entitled  thereto 

Menzies.  receive,  in  lieu  of  the  pass-book,  a  share  certificate.  By 
  rule  74  any  member  holding  an  investment  share  might  with- 
draw it  on  giving  to  the  society  one  month's  notice  in  writing 
of  his  intention  so  to  do.    By  rule  99  any  member,  on  appli- 
cation to  the  secretary,  stating  the  name,  occupation,  and 
address  of  the  proposed  transferee,  might  transfer  any  invest- 
ment share  held  by  him ;  the  instrument  of  transfer  to  be  in 
the  form  prescribed  in  the  schedule;  all  transfers  were  io 
be  registered.    Kule  101  provided  that  on  the  death  of  any 
member  his  personal  representatives  should,  subject  to  s.  29  of 
the  Building  Societies  Act,  1874  (which  provides  for  payment 
of  sums  not  exceeding  50/.  to  persons  appearing  to  be  the  next 
of  kin  of  an  intestate  member),  be  entitled  to  his  investment 
shares  on  production  to  the  secretary  of  the  probate  of  his  will 
or  letters  of  administration  and  payment  of  a  transfer  fee  of 
Qd.  per  share.    The  following  were  the  principal  regulations  in 
the  Post  Office  Savings  Bank  book  relied  on :  "  This  book 
must  be  produced  whenever  any  money  is  deposited  or  with- 
drawn."    Eule  1  stating  the  amounts  receivable  and  the 
interest  allowed  to  depositors.    Eule  4 :  "  Every  deposit  in  a. 
Post  Office  Savings  Bank  must  be  immediately  entered  by  the 
postmaster  or  other  person  receiving  it  in  the  depositor's  book, 
and  the  postmaster  or  other  person  receiving  the  deposit  must 
affix  his  signature  and  the  stamp  of  his  office  to  each  entry.'* 
Eule  7,  as  to  manner  in  which  withdrawals  are  to  be  made,, 
which  provides  that  the  warrant  for  withdrawal  must  be 
presented  by  the  depositor  at  the  post-office  "  together  with 
the  depositor's  book." 

J.  A .  Hay,  for  the  plaintiff,  stated  the  facts,  and  submitted 
the  evidence  to  the  Court. 

Lijttelton  CJmhh,  for  the  defendant.  A  donatio  mortis  caus^ 
can  be  established  by  the  uncorroborated  evidence  of  the 
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donee :  In  re  Farman.  (1)    In  the  present  case  there  is  some  BYRNE  J. 
corroboration  by  the  evidence  of  the  friend  who  accompanied  1902 
the  donee  at  the  interview  of  March  14.    With  reference  to  Weston, 
the  building  society  share  certificates,  I  admit  that  a  gift  of  a 
certificate  of  ordinary  shares  would  not  be  sufficient ;  but  in  the  mew 
present  case  these  shares  are  not  like  ordinary  shares :  they  menzies. 
may  be  withdrawn  at  any  time  on  notice,  and  then  the  holder 
of  an  investment  share  ceases  to  be  a  member ;  in  the  case  of 
ordinary  shares,  the  holder  only  ceases  to  be  a  member  by 
transfer  and  assignment. 

[Byene  J.  Is  not  the  true  test  this — Has  the  donor  done  all 
in  his  power  to  transfer  the  property  ?] 

Duffield  V.  Elwes  (2)  seems  to  shew  that  that  is  not  the  true' 
test,  because  in  that  case  the  subject  of  the  gift  was  a  con- 
veyance and  a  deed  of  assignment  of  a  mortgage  debt,  and  a 
mere  delivery  of  these  was  held  sufficient.  The  fact  that  nO' 
transfer  of  these  shares  was  executed  is  therefore  immaterial. 
f  These  certificates  represent  a  sum  of  money  which  the  donor- 
had  power  to  obtain  repayment  of  at  any  time,  and  do  not 
represent  a  share  in  the  undertaking,  and  are  a  proper  subject 
for  a  gift  of  this  kind.  As  to  to  the  savings  bank  book,  the 
regulations  as  to  interest  are  very  similar  to  the  usual  rule  as- 
to  interest  on  a  deposit-note,  which  can  be  the  proper  subject 
of  a  donatio  mortis  causa :  In  re  Dillon,  (3)  The  book  shews 
the  terms  of  the  contract  between  the  parties,  as  well  as  being 
a  receipt  for  the  money  due :  Moore  v.  Darton.  (4) 

M'Gonnell  v.  Murray  (5)  is  inconsistent  with  these  authori- 
ties ;  the  bank-book  in  that  case  was  not  a  Post  Office  Savings 
Bank  book.  Delivery  of  the  bank-book  in  this  case  is  suffi-- 
cient  to  pass  the  right  to  the  money  on  deposit. 

J,  H.  Jaclcson,  for  next  of  kin.  This  bank-book  is  merely 
the  evidence  of  a  debt,  and  will  not  pass  by  delivery  the  right 
to  receive  the  money  any  more  than  a  delivery  of  receipts  for 
stock — Ward  v.  Turner  (6)— or  of  certificates  for  railway  stock — 


(1)  (1887)  58  L.  T.  12. 

(2)  (1827)  1  Bli.  (N.S.)  497;  30 
31.  "H.  GO. 


(3)  (1890)  44  Ch.  D.  76. 

(4)  (1851)  4  De  G.  c<t  Sm.  517. 

(5)  If.  R.  3  Ell.  460. 


(6)  (1752)  2  Yes.  Sen.  ^31,  443. 
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Moore  v.  Moore  (1) — will  pass  the  right  to  receive  the  stock. 
I  rely  on  M^Gonnell  v.  Murray  (2),  which  was  approved  of  in 
Duckworth  v.  Lee.  (3)  In  Li  re  Beak's  Estate  (4)  a  gift  of  a 
cheque  accompanied  by  a  delivery  of  the  banker's  pass-book 
was  held  not  to  be  a  good  donatio  mortis  causa.  The  Post 
Office  Savings  Bank  book  is  nothing  more  than  a  pass-book. 
The  building  society  shares  stand  on  the  same  footing  as  any 
other  shares,  and  cannot  pass  by  mere  delivery.  The  defendant's 
claim  depends  entirely  on  her  own  evidence. 

[Byene  J.  There,  has  been  no  cross-examination :  why 
should  I  not  believe  her  story  ?    It  is  a  very  natural  one.] 

The  gift  should,  to  be  a  good  gift,  be  made  in  expectation  of 
death :  CosnahanY.  Grice.  (5)  In  this  case  many  weeks  elapsed 
between  the  gift  and  the  death ;  the  expression  "  if  anything 
should  happen  to  me "  implies  a  hope  of  recovery,  not  an 
immediate  expectation  of  death.  Neither  the  certificates  nor 
the  bank-book  are  the  proper  subjects  of  a  gift  of  this  kind,  and 
they  were  not  delivered  in  expectation  of  death. 

Lyttelton  Chubb,  in  reply. 

Cur.  adv.  vuU, 


Feb.  14.  Byene  J.,  after  a  short  statement  of  the  circum- 
stances under  which  the  question  was  raised,  found  as  a  fact 
that  there  was  corroboration  of  the  defendant's  evidence  which, 
though  it  should  be  carefully  scanned,  was,  in  his  opinion, 
sufficient  to  establish  the  gifts,  if  the  building  society  shares 
and  the  savings  bank  book  could  be  the  proper  subject-matter 
of  a  donatio  mortis  causa.  His  Lordship  then  continued: — 
There  is  another  matter  I  may  mention,  which  is,  whether 
there  had  been  a  proper  traditio  at  the  time  this  gift  was  made ; 
but  on  referring  to  Cam  v.  Moon  (6)  I  am  of  opinion  that  it 
is  not  essential  that  the  traditio  should  be  at  the  actual  moment 
of  the  gift ;  in  that  case  the  original  delivery  had  been  made 
alio  intuitu,  and  yet  it  was  held  to  be  sufficient ;  and  I  therefore 
come  to  the  conclusion  that  in  the  circumstances  of  this  case 


(1)  (1874)  L.  E.  18  Eq.  474. 

(2)  Ir.  E.  3  Eq.  460. 

<3)  [1899]  1  I.  E.  405,  408. 


(4)  (1872)  L.  E.  13Eq.489. 

(5)  (1862)  15  Moo.  P.  C.  215. 

(6)  [1896]  2  Q.  B.  283. 


ICh. 


CHANCEKY  DIVISION. 


685 


there  has  been  a  sufficient  traditio  to  the  defendant.    Two   BYRNE  j. 
questions  have  been  argued,  one  as  to  the  certificates  of  the  1902 
building  society  shares,  and  the  other  as  to  the  Post  Office  Weston, 
Savings  Bank  book.    With  reference  to  the  building  society 

B  A 1  i  T  HOLO* 

shares  I  am  of  opinion  that  they  are  not  the  proper  subject-  mew 
matter  of  a  donatio  mortis  causa ;  I  am  not  able  to  distinguish  menzies. 

the  subject-matter  of  this  gift  from  that  of  an  ordinary  certifi-   

cate  of  railway  stock,  like  that  which  was  dealt  with  in  Moore 
V.  Moore  (1),  and  the  mere  fact  that  under  the  rules  of  the 
society  there  was  a  power  to  withdraw  these  investment  shares 
at  any  time,  and  obtain  the  money  for  them,  is  not  sufficient 
to  differentiate  the  present  case  from  Moore  v.  Moore.  (1) 
With  reference  to  the  remaining  question,  as  to  the  gift  of 
the  savings  bank  book,  ever  since  the  decision  of  the  Court  of 
Appeal  in  the  case  of  In  re  Dillon  (2),  it  is  well  established 
that  a  banker's  deposit  receipt  in  a  form  shewing  the  terms  of 
the  contract  and  being  more  than  an  acknowledgment  for  the 
receipt  of  money  is  good  subject  for  a  donatio  mortis  causa. 
The  question  had  not  previously  come  before  a  Court  of  Appeal 
in  England,  although  there  had  been,  as  stated  by  Cotton  L.J. 
in  the  last-mentioned  case,  a  current  of  decisions  in  Courts  of 
first  instance  in  England  in  favour  of  that  view,  and  a  decision 
of  the  Exchequer  Division  in  Ireland,  Cassidy  v.  Belfast  Banking 
Go.  (3),  to  a  similar  effect.    In  the  present  case  the  question 
arises  in  reference  to  a  Post  Office  Savings  Bank  deposit-book, 
and,  in  considering  whether  or  not  this  is  a  good  subject  of  a 
donatio  mortis  causa,  the  test  appears  to  be  whether  or  not 
the  document,  besides  acknowledging  the  receipt  of  the  money, 
expresses  the  terms  on  which  it  is  held,  and  shews  what  the 
contract  between  the  parties  is.    See  Moore  v.  Barton  (4), 
and  the  judgment  of  Cotton  L.J.  in  In  re  Dilloji.  (5)  An 
examination  of  the  savings  bank  book  in  the  present  case 
appears  to  me  to  shew  a  fulfilment  of  the  test ;  and  although 
every  rule  regulating  the  contract  is  not  set  out  in  the  book 
itself,  all  the  essential  rules  are.    The  book  is  not  a  mere 

(1)  L.  R.  18  Eq.  474.  (3)  (1887)  22  L.  R.  Ir.  68.  i- 

■  (2)  44  Ch.  D.  76.  (4)  4  De  O.  &  Sm.  517. 

(5)  44  Ch.  D.  82.  ^ 
Vol.  I.  1902.  3  jg  i 
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receipt.    It  must,  as  stated  on  the  face  of  it,  be  produced 
whenever  any  money  is  deposited  or  withdrawn,  and  it  contains 
the  terms  of  the  contract  as  to  payment  of  interest  and  with- 
drawal, as  well  as  the  other  material  terms  of  the  contract 
between  the  depositor  and  the  Savings  Bank  Department. 
Apart  from  authority  pointing  the  other  way,  I  should  have 
considered  it  impossible,  after  comparing  the  terms  of  the 
deposit  receipts  in  the  cases  of  In  re  Dillon  (1)  and  Moore  v. 
Barton  (2)  with  the  savings  bank  book,  to  hold  that  the  latter 
is  not  a  good  subject  for  donatio  mortis  causa.    The  case  in 
Ireland  of  M'Gonnell  v.  Murray  (3)  (which  appears  to  be  the 
only  reported  case  dealing  with  a  savings  bank  book)  was  relied 
upon  as  an  authority  to  the  contrary ;  and  since  the  argument 
I  have  referred  also  to  the  case  of  Duckworth  v.  Lee  (4),  in 
the  Court  of  Appeal  in  Ireland.    The  latter  case  dealt  with 
the  gift  of  an  I.O.U.,  and  had  no  reference  to  a  savings  bank 
book,  and,  consequently,  the  actual  decision  in  M'Gonnell  v. 
Murray  (3)  did  not  come  in  question ;  but  the  general  reasoning 
inM'GonnellY,  Murray  (3),  including  an  expression  of  disagree- 
ment with  a  dictum  of  Lord  Eomilly's  in  Hewitt  v.  Kaye  (5), 
appears  to  have  been  treated  with  approval  by  some  of  the 
judges,  and  the  Lord  Chancellor  of  Ireland  expressly  states 
that  he  sees  nothing  in  the  case  of  In  re  Dillon  (1)  to  shake  the 
authority  of  M'Gonnell  v.  Murray.  (3)    It  is  necessary,  there- 
fore, to  consider  carefully  what  the  decision  in  M'Gonnell  v. 
Murray  (3)  actually  was.    It  was  not  necessary  to  decide  the 
point  in  the  view  the  Master  of  the  Eolls  took  of  the  facts ; 
but  it  was,  in  fact,  decided  that  the  savings  bank  book  in 
question  in  that  case  was  not  capable  of  being  given  mortis 
causa  so  as  to  confer  a  right  upon  the  donee  to  the  amount  of 
the  deposit.    The  point  there  arose,  not  as  to  the  book  of  a 
depositor  under  the  Post  Office  Savings  Bank  Act,  1861  (24  &  25 
Vict.  c.  14),  but  as  to  the  book  of  a  depositor  in  a  private 
savings  bank  governed  by  the  provisions  of  the  General  Savings 
Bank  Act  of  1863  (26  &  27  Vict.  c.  87),  Acts  which  differ  con- 


(1)  44  Ch.  D.  76. 

(2)  4  De  G.  (fe  Sm.  517. 


(3)  Ir.  E.  3  Eq.  460. 

(4)  [1899]  1  I.  R.  405. 


(5)  (1868)  L.  R.  6  Eq.  198. 
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siderably  in  their  terms.  The  only  rules  of  the  savings  bank 
apparently  relied  on  in  M'Gonnell  v.  Murray  (1)  are  those  set 
out  at  p.  463  of  the  report,  and  I  do  not  find  that  it  was  part 
of  the  contract,  as  it  was  in  the  present  case,  that  the  book 
must  be  produced  whenever  any  money  is  deposited  or  with- 
drawn, nor  does  it  appear  that  there  was  any  stipulation 
corresponding  with  that  in  the  Post  Office  Savings  Bank  book 
to  the  effect  that  every  deposit  must  be  immediately  entered 
by  the  postmaster  or  other  person  receiving  it  in  the  depositor's 
book,  and  that  the  postmaster  or  other  person  receiving  the 
deposit  must  affix  his  signature  and  the  stamp  of  his  office  to 
each  entry.  In  M^Gonnell  v.  Murray  (1)  the  Master  of  the 
EoUs  says  that  he  does  not  find  in  the  Savings  Bank  Acts 
(meaning,  according  to  the  reference  in  the  report,  the  Act 
26  &  27  Vict.  c.  87)  anything  to  distinguish  a  savings  bank 
pass-book  from  an  ordinary  banker's  pass-book;  and  he  also 
takes  the  view  that  the  book  did  not  embody  the  terms  of  the 
contract  between  the  depositor  and  the  bank,  and,  further, 
that  it  was  merely  evidence  of,  or  a  voucher  for,  a  debt.  It 
appears  to  me  that  the  book  in  M^Gonnell  v.  Murray  (1)  was, 
in  the  view  taken  of  it  by  the  Court,  of  a  different  nature  from 
that  with  which  I  have  to  deal.  I  am  quite  unable  to  say  that 
the  Post  Office  Savings  Bank  book  is  not  distinguishable  from 
an  ordinary  banker's  pass-book,  and  I  think  it  is  clearly  more 
than  evidence  of,  or  a  voucher  for,  the  debt,  and  I  do  not  see 
how  I  can,  consistently  with  the  cases  of  Moore  v.  Barton  (2) 
and  In  re  Billo7i  (3),  do  otherwise  than  hold  the  book  to  be 
capable  of  being  well  given  so  as  to  create  a  donatio  mortis 
causa. 
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Solicitors :  Paterson,  Candler  d  SyJces,  for  A .  /.  Ellis, 
Maidstone ;  W.  W.  Young,  Son  dt  Ward, 

(1)  Ir.  R.  3  Eq.  460.  (2)  4  De  G.  &  Sm.  517. 

(3)  44  Ch.  D.  76. 
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FARWELL  1^  p 

1902  [1901    F.  1029.] 

Jaw.  16,17, 25.  Ward  of  Court — Testamentary  Guardian — Guardian's  Change  of  Religion — 

Removal  of  Guardian, 

A  testator,  who  died  in  1896,  by  his  will  appointed  his  sister  guardian 
of  his  infant  daughter,  then  aged  eleven.  The  testator  was  a  Protestant, 
and  the  infant  was  brought  up  in  that  faith.  In  1900  the  sister,  from 
conscientious  motives,  became  a  Roman  Catholic : — 

Held,  that,  under  the  circumstances,  it  was  for  the  benefit  of  the  infant 
that  the  testator's  sister  should  be  removed  from  her  guardianship. 

This  was  an  action  to  administer  the  trusts  of  the  will  of  a 
testator  who  died  in  1896,  and  the  present  application  was  a 
summons  for  the  removal  of  the  testamentary  guardian  of  the 
infant  daughter  of  the  testator,  under  these  circumstances. 

The  testator  by  his  will  appointed  his  sister  sole  executrix 
and  trustee  of  his  will,  and  also  guardian  of  his  infant  daughter. 
The  infant  was  born  in  1885.  Her  mother  died  in  1888. 
Under  the  will  of  the  testator,  and  also  under  his  marriage 
settlement,  the  infant  was  entitled  to  considerable  property. 
The  testator  was  a  Protestant,  and  the  infant  was  brought  up 
in  that  faith.  In  1900  the  testator's  sister,  who  had  previously 
been  a  Protestant,  became  a  Eoman  Catholic.  The  infant  by 
her  next  friend  now  applied  that  the  testator's  sister  might  be 
removed  from  her  office  of  guardian,  and  that  two  named 
persons  (relatives  of  the  infant)  might  be  appointed  guardians 
in  her  place.  The  evidence  is  sufficiently  noticed  in  the 
judgment. 

Jenkins,  K.C.,  and  Methold,  for  the  application. 
Brmiwell  Davis,  K.C.,  and  Mark  Bojner,  for  the  testator's 
sister. 

Cu7\  adv.  vult. 

Jan.  25.    Faewell  J.    This  is  an  application  by  a  female 
ward  of  Court  by  her  next  friend  to  remove  the  guardian 
(1)  This  case  was  heard  in  camera,  and  is  reported  by  leave  of  the  Court. 


1  Ch. 


CHANCEKY  DIVISION, 


689 


appointed  by  the  will  of  her  father  from  the  guardianship,  far  well 
The  ward  was  born  in  December,  1885,  and  is  therefore  ^' 

1902 

sixteen.  Her  mother  predeceased  her  father,  and  the  latter 
died  on  March  23,  1896,  having  made  a  will  dated  March  18,  ^• 
1896,  by  which  he  appointed  his  sister  sole  executrix  and  i^'- 
trustee  of  his  estate,  and  guardian  of  the  infant.  The  infant 
has  a  considerable  fortune  under  the  father's  will,  and  also 
under  the  settlements  made  on  his  marriage.  The  father  was 
a  Protestant  with  Evangelical  views.  In  the  year  1900  the 
guardian  became  a  Eoman  Catholic,  but  out  of  consideration 
for  the  feelings  of  the  ward,  who  was  then  in  course  of  pre- 
paration for  confirmation,  kept  the  fact  a  secret  from  the  ward 
until  after  she  had  been  confirmed  on  March  19,  1901.  I 
desire  to  state  in  the  clearest  manner  that  no  sort  of  imputa- 
tion is  or  can  be  made  against  the  guardian.  She  has  done 
her  duty  to  the  child  in  an  exemplary  manner,  but  the  con- 
tention is  that  her  change  of  rehgion  has  rendered  it  expedient, 
and  indeed  essential,  for  the  benefit  of  the  ward  that  she  should 
no  longer  act  as  her  guardian.  The  ward  has  since  her 
father's  death  lived  with  her  guardian  at  the  house  of  her 
grandfather,  and  has  had  a  resident  governess,  who  is  a 
German  lady  and  a  Lutheran.  The  conclusion  I  have  come 
to  on  the  evidence  is  that  the  ward  was  a  good  deal  agitated 
and  upset  by  her  aunt's  change  of  religion,  and  she  expressed 
to  me  when  I  saw  her  in  my  private  room  a  strong  dislike  to 
the  idea  of  remaining  under  her  charge ;  but  it  is  not  easy  to 
say  how  far  this  dislike  is  due  to  the  guardian's  change  of 
religion,  or  how  far  it  is  merely  ephemeral  in  its  nature.  The 
principles  on  which  the  Court  acts  in  cases  of  this  description 
are  well  settled:  (a)  The  father's  reHgion  is  prima  facie  the 
infant's  religion,  religio  sequitur  patrem,  and  the  guardian's 
duty  is  to  see  that  the  ward  is  brought  up  in  that  religion,  and 
is  protected  against  disturbing  influences  by  persons  holding 
the  tenets  of  a  different  faith :  In  re  Newbenj  (1) ;  In  re 
Besant.  (2)  (b)  The  Court  in  considering  the  question  of 
guardianship  has  regard  before  all  things  to  the  infant's 
welfare ;  it  has  regard,  of  course,  to  the  rights  of  the  father 
(1)  (1866)  L.  E.  1  Ch.  263.  (2)  (1879)  11  Ch.  D.  508,  519. 
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FARWEi.L  and  the  mother,  but  the  essential  requirements  of  the  infant 
are  paramount :  In  re  Curtis,  (1)  (c)  It  is  by  no  means  in 
v^v-^  cases  of  misconduct  only  that  the  Court  interferes  to  remove 
^*  a  guardian.  Thus  in  In  re  X,  (2),  which  was  cited  as  an 
authority  in  favour  of  the  guardian,  but  which  really  has  no 
application,  the  Court  of  Appeal  held  on  the  facts  that  there 
was  nothing  calculated  to  prejudice  the  infant  in  that  case, 
and  Vaughan  "Williams  L.J.  (3)  says:  "It  is  not  in  any  way 
intended  to  say  by  our  decision  to-day  that  that  is  a  power 
which  could  only  be  exercised  in  cases  in  which  some  moral 
reflection  or  slur  is  cast  upon  the  mother.  I  can  conceive  all 
sorts  of  cases  in  which  it  might  be  under  this  Act "  (i.e.,  the 
G-nardianship  of  Infants  Act,  1886)  "  fit  that  the  Court  should 
exercise  this  power,  although  there  might  not  be  any  moral 
reflection  of  any  sort  or  kind  on  the  wife — that  is  to  say,  cases 
in  which  it  was  obviously  for  the  interests  of  the  child  that  the 
power  of  appointing  a  joint  guardian  should  be  exercised." 
These  observations  apply  as  well  to  the  removal  of  a  guardian 
as  to  the  application  of  a  joint  guardian,  for  these  are  only  two 
different  modes  of  interference  by  the  Court.  I  have  dwelt  on 
this  because  it  has  been  pressed  upon  me  that  I  shall  be 
casting  a  slur  on  the  guardian  if  I  remove  her,  and  I  desire  to 
state  clearly  that  there  is  no  sort  of  imputation  against  her. 
She  has  from  conscientious  motives  thought  fit  to  change  her 
religion,  and  the  sole  question  for  me  is  whether,  under  these 
altered  circumstances,  it  is  for  the  benefit  of  the  ward  that  she 
should  remain  guardian.  A  lady  who  is  appointed  guardian  to 
a  girl,  who  has  neither  father  nor  mother,  is  called  upon  so  far 
as  possible  to  fill  the  place  of  the  parents.  One  of  the  first 
and  most  sacred  duties  of  the  parents  is  to  imbue  the  mind  of 
the  child  with  some  religious  belief,  and  this  is  done,  not 
merely  by  precept  and  instruction,  but  by  the  unconscious 
influence  of  everyday  life  and  conduct.  The  child  is  entitled 
to  this  care  and  to  the  opportunity  of  resorting  to  the  guardian 
for  assistance  and  instruction  in  the  doubts  and  difficulties  that 
assail  the  youthful  mind,  and  that  usually  become  more  marked 

(1)  (1859)  28  L.  J.  (Ch.)  458.  (2)  [1899]  1  Oh.  526. 

(3)  [1899]  1  Ch.  535. 
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and  urgent  as  she  develops  from  girlhood  to  womanhood.  But  farwhll 
if  the  guardian  changes  her  religion,  she  deprives  the  ward  of 
this  protection  and  refuge.  I  lay  aside  the  difficulty  that  a 
conscientious  Eoman  Catholic  might  feel  in  refraining  from 
attempting  to  influence  the  ward  to  adopt  that  faith  in  which 
alone,  according  to  the  guardian's  belief,  salvation  can  be 
found.  I  accept  the  guardian's  assurance  that  she  has  not 
attempted  and  will  not  attempt  in  any  way  to  influence  the 
ward ;  but  this  means  that  the  subject  of  religion  is  excluded 
from  their  conversations,  and  that  the  ward  is  deprived  of  all 
the  protection  and  assistance  in  religious  matters  which  she  is 
entitled  to  expect  from  her  guardian.  Further  than  this,  the 
disturbing  influence  arising  from  the  sight  of  the  guardian 
worshipping  in  a  different  church  and  consulting  the  priests  of 
another  faith  may  well  be  prejudicial  to  the  ward's  peace  of 
mind  and  secure  confidence  in  her  own  religious  belief.  I  do 
not  say  that  the  mere  change  of  religion  in  all  cases  and  under 
all  circumstances  is  sufficient  to  justify  the  removal  of  a 
guardian,  but  I  do  say  and  hold  that  such  a  change  of  religion 
as  is  calculated  in  the  opinion  of  the  Court  seriously  to  pre- 
judice the  ward  in  the  manner  that  I  have  already  pointed  out 
imposes  on  the  Court  the  duty  of  interfering ;  and  as  I  am  of 
opinion  that  in  the  present  case  the  ward  will  be  prejudiced  by 
the  continuance  of  the  guardian,  and,  as  the  arrangement 
suggested  on  behalf  of  the  applicant  (of  a  joint  guardian  with 
certain  provisions  as  to  residence,  teaching,  &c.)  has  been 
declined  by  the  guardian,  I  make  the  order  for  her  removal  in 
the  form  set  out  in  Seton,  6th  ed.  p.  1038,  No.  12.  (1) 

Solicitors  :  BowcliffeSy  Bawle  d  Co.  ;  Greenfield  d  Co. 

(1)  An  appeal  was  presented,  but,     by  the  guardian  and  approved  by  the 
after  some  discussion,  the  arrange-  Court, 
ment  above  referred  to  was  accepted 

H.  L.  F. 
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In  re  CHBTWYND'S  SETTLEMENT. 
SCAKISBEICK  v.  NEVINSON. 

[1901    0.  2387.] 

Discharge — No  new  Trustee  Appointed — Administration  Action — 
Jurisdiction— Trustee  Act,  1893  (56  &  57  Vict.  c.  53),  s.  25. 

In  an  action  to  administer  a  trust  the  Court  has  jurisdiction  to  discharge 
a  trustee  without  appointing  a  new  trustee  in  his  place. 

Oourtenay  v.  Courtenay,  (1846)  3  J.  &  Lat.  519,  533,  followed. 

This  cannot  be  done  under  s.  25  of  the  Trustee  Act,  1893,  as  it  is  not 
the  practice  to  reappoint  continuing  trustees  in  place  of  themselves  and  a 
retiring  trustee. 

In  re  Aston,  (1883)  23  Ch.  D.  217,  applied. 

Originating  Summons. 

This  was  a  summons  by  one  of  four  trustees  of  a  settlement 
asking  that  tie  might  be  discharged  from  his  trusteeship,  and 
that  so  far  as  necessary  the  trusts  of  the  settlement  might  be 
administered.  The  summons  had  originally  asked  for  an  order 
under  s.  25  of  the  Trustee  Act,  1893,  but,  there  being  no  juris- 
diction to  make  the  order  under  that  section,  the  summons 
was  amended  by  adding  all  parties  interested,  and  asking  for 
administration  of  the  trusts. 

The  applicant,  who  was  upwards  of  sixty  years  of  age,  had 
been  a  trustee  for  ten  years.  Being  no  longer  in  good  health, 
he  desired  to  be  relieved  from  the  responsibility  of  the  trustee- 
ship, and,  a  difficulty  having  arisen  in  carrying  the  matter 
through  without  the  intervention  of  the  Court,  this  summons 
was  issued. 

The  summons  was  not  opposed,  the  only  questioii  being 
whether  the  Court  had  jurisdiction  to  make  the  order. 

F.  B.  Finch,  for  the  applicant.  In  an  action  to  administer 
a  trust  the  Court  has  jurisdiction  to  discharge  a  trustee  with- 
out appointing  a  new  trustee  in  his  place :  Gourtenay  v. 
Courtenay  (1) ;  Lewin  on  Trusts,  10th  ed.  p.  793. 

J,  T.  Prior,  for  the  continuing  trustees. 

(1)  3  J.  &  Lat.  519,  533. 


FAR  WELL 
J. 

1902 
Feb.  24. 

Trustee- 
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S.  Leeke,  for  tlie  infant  remaindermen.  farwell 
'  J 

The  life  tenants  did  not  appear  at  the  hearing. 

^  1902 

Faewell  J.    This  matter  originally  came  before  me  in  Chetwynd's 
chambers  as  an  application  under  s.  25  of  the  Trustee  Act, 
1893.    I  then  was  and  still  am  of  opinion  that  the  Court  cannot  Scarisbrick 
discharge  a  trustee  under  that  section  unless  it  can  at  the  same  nevtnson. 
time  reappoint  the  continuing  trustees  in  place  of  themselves 
and  the  retiring  trustee.    There  was  a  considerable  conflict  of 
opinion  on  this  point  under  the  corresponding  section  of  the 
Trustee  Act,  1850  (13  &  14  Vict.  c.  60),  s.  32.    In  In  re  . 
-Harford's  Trusts  (1)  (a  Chancery  case),  Jessel  M.E.  thought  it 
could  be  done,  and  made  an  order  accordingly;  but  in  In  re 
Aston  (2)  (a  Lunacy  case),  while  adhering  to  his  former  opinion, 
he  refused  to  make  a  similar  order  in  deference  to  the  decision 
of  Cotton  L.J.  in  In  re  Colyer  (3)  (a  Lunacy  case),  so  as  to 
secure  uniformity  of  practice  in  the  Chancery  Division  and 
Lunacy;  and  Lindley  and  Bowen  L.J  J.  concurred  in  this 
refusal.    Either,  therefore,  from  want  of  jurisdiction  or  from 
refusal  to  exercise  it,  the  Court  did  not  in  fact  discharge  trustees 
under  the  Trustee  Act,  1850,  without  appointing  new  trustees 
in  their  place;  and  the  same  practice  must  obtain  under  the 
Trustee  Act,  1893. 

I  suggested  that,  in  an  action  to  administer  a  trust,  the  Court 
always  had  inherent  jurisdiction  to  discharge  a  trustee  without 
appointing  a  new  trustee  in  his  place,  and  the  summons  was 
accordingly  amended  by  joining  all  parties  interested  and  asking 
for  administration. 

In  Courtenay  v.  Courteiiay  (4)  Sugden  L.C.  says :  It  is 
quite  a  mistake  to  suppose  that  a  trustee  who  is  entitled  to  be 
discharged  from  his  trust  is  bound  to  shew  to  the  Court  that 
there  is  some  other  person  ready  to  accept  the  trust.  The 
Court  refers  it  to  the  master  to  appoint  a  new  trustee ;  but  if 
no  person  will  accept  the  trust,  it  may  find  itself  obliged  to 
keep  the  trustee  before  the  Court,  and  not  discharge  him.  The 
€ourt  will,  however,  take  care  that  the  trustee  shall  not  suffer 
thereby." 

(1)  (1879)  13  Ch.  D.  135.  (3)  W.  N.  (1880)  131. 

(2)  23  Ch.  D.  217.  (4)  3  J.  &  Lat.  519,  533. 


694 


CHANCEEY  DIVISION. 


[1902] 


FAEWELL     He  is  obviously  referring  to  the  case  of  a  sole  trustee  being 
desirous  of  retiring,  or  to  a  case  in  which  it  is  for  any  reason 

1902  . 

v^v-*      undesirable  that  the  continuing  trustees  should   act  alone. 
s™.EMENT,  Unless,  therefore,  a  trustee  desires  to  retire  "  from  mere  caprice 
In  re.      qi  other  trivial  cause,"  his  right  to  retire  does  not  depend  on 
ScAKisBRicK        question  whether  another  person  is  ready  to  accept  the 
Neyinson.   office,  though  it  may  sometimes  be  necessary  to  keep  him 
before  the  Court. 

I  am  not  troubled  with  any  such  consideration  here,  as  there 
are  three  continuing  trustees.  The  applicant,  who  is  upwards 
of  sixty  years  of  age,  has  been  a  trustee  for  ten  years.  His 
wish  to  retire  is  quite  reasonable.  No  trustee  accepts  the 
responsibility  for  the  term  of  his  natural  life,  or  for  more  than 
a  reasonable  period. 

As  regards  the  propriety  of  discharging  a  trustee  without 
appointing  a  new  trustee,  I  may  observe  that  there  is  a  quasi- 
legislative  sanction  for  it  under  s.  11  of  the  Trustee  Act,  1893, 
which  enables  the  co-trustees  and  the  person  empowered  to 
appoint  trustees  to  effect  such  a  discharge  by  deed. 

I  therefore  feel  no  difficulty  in  exercising  my  jurisdiction, 
and  discharging  the  applicant  from  his  trusteeship  without 
appointing  a  new  trustee. 

Solicitors :  BowcliffeSy  Bawle  dt  Go,  for  Finch,  Johnson  dr 
Finch,  Preston  and  Blackpool ;  Lethhridge  d  Prior, 

a,  K.  A. 
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In  re  S.  ABEAHAMS  &  SONS.  Buckley 

J. 

[00347  of  1901.] 

Company — Debenture  —  Registration  —  Extending  Time  —  Application  after  jPg^'^ 
Commencement  of  Winding-up.   

The  directors  of  a  company  in  1898  resolved  to  raise  5500?.  on  debentures 
of  lOOZ.  each  charging  the  company's  assets,  including  its  uncalled  capital, 
and  ranking  pari  passu.  Before  January  1, 1901  (the  date  of  commence- 
ment of  the  Companies  Act,  1900),  fifty  of  the  debentures  were  issued. 
The  remaining  five  debentures  were  issued  to  D.  in  July,  1901.  D.  never 
registered  his  debentures,  having  been  advised  by  his  solicitor  (who  had 
considered  the  provisions  of  the  Act  of  1900)  that  registration  was 
unnecessary.  In  October,  1901,  the  company  passed  an  extraordinary 
resolution  for  voluntary  winding-up,  and  subsequently  D.  applied,  under 
s.  15  of  the  Act,  for  an  order  extending  the  time  for  registration  of 
his  debentures.  The  assets  were  valued  at  5030Z.,  without  providing  for 
costs : — 

Held,  that,  although  the  omission  to  register  was  not  "  accidental  "  or 
"  due  to  inadventence  "  within  the  meaning  of  s.  15,  it  was  due  "  to  some 
other  sufiicient  cause";  but  that  it  would  be  unjust  to  the  other 
creditors  to  grant  the  extension  of  time  without  qualifying  the  order 
as  in  In  re  Joplin  Brewery  Co.,  ante,  p.  79,  and  that  to  make  an  order  in 
that  form  in  a  case  where  the  winding-up  of  the  company  had  commenced 
could  not  benefit  any  one. 

The  application  was  accordingly  dismissed. 

The  company,  S.  Abrahams  &  Sons,  Limited,  was  incor- 
porated in  October,  1898,  and  on  November  4,  1898,  its 
directors  passed  the  following  resolution  :  "  Eesolved  that  the 
sum  of  5500Z.  be  raised  by  the  issue  of  fifty-five  lOOZ.  deben- 
tures, payable  in  five  years,  bearing  interest  at  5Z.  per  cent,  per 
annum  charged  upon  the  company's  property  and  assets, 
including  its  uncalled  capital,  interest  on  the  said  debentures  to 
be  paid  from  the  date  of  issue  of  the  same." 

Before  January  1, 1901  (when  the  Companies  Act,  1900,  came 
into  operation),  the  company  issued  fifty  of  the  debentures. 
These  debentures  and  the  five  debentures  mentioned  below  were 
all  in  the  same  form,  and  each  of  them  gave  a  charge  on  the 
undertaking  and  assets  of  the  company,  including  its  uncalled 
capital,  and  stated  that  all  the  debentures  of  the  series  ranked 
pari  passu. 
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BUCKLEY     In  July,  1901,  the  company  issued  the  remaining  five 
debentures  to  Edgar  Davis.    He  at  once  consulted  a  solicitor, 

1902 

v-v^  v^ho,  according  to  his  evidence,  "  on  perusing  the  Companies 
^*  t^SoNst^^  ^^*>  1900  ....  came  to  the  conclusion  that,  as  these  deben- 
tures  formed  part  of  a  series  of  debentures,  the  only  thing 
for  the  registration  of  which  the  Act  provided  was  the  resolu- 
tion creating  the  series,  and  that,  as  the  resolution  was  passed 
in  1898,  before  the  commencement  of  the  Companies  Act,  1900, 
nothing  required  to  be  registered  under  the  Act,"  and  that  he 
"  so  advised  the  said  Edgar  Davis."  The  five  debentures  were 
never  registered  under  the  Act  of  1900. 

On  October  16,  1901,  the  company  passed  an  extraordinary 
resolution  for  voluntary  winding-up,  and  appointed  a  liqui- 
dator ;  and  on  November  13, 1901,  Davis  took  out  an  originating 
summons  asking  for  an  order  that  the  time  for  registering 
the  five  debentures  might  be  extended  so  as  to  enable 
them  to  be  registered  in  accordance  with  s.  14  of  the  Act  of 
1900. 

There  was  evidence  that  the  value  of  the  company's  assets 
was  about  5030/.,  without  providing  for  the  costs  of  the 
winding-up  or  of  a  pending  action  to  enforce  the  debentures. 

Peterson,  in  support  of  the  application.  The  assets  of  the 
company  are  insufficient  to  pay  the  debenture-holders  and 
the  costs,  and  therefore  the  unsecured  creditors  cannot  get 
anything.  The  order — even  if  made  without  the  insertion  of 
the  words  "  but  that  this  order  be  without  prejudice  to  the 
rights  of  parties  acquired  prior  to  the  time  when  the  debentures 
shall  be  actually  registered"  which  were  inserted  in  In  re 
Joplin  Brewery  Co.  (1) — will  not  prejudice  the  unsecured 
creditors. 

The  holders  of  the  other  debentures,  which  did  not  require 
registration,  cannot  complain  if  the  order  for  extension  of  time 
is  an  unqualified  one,  for  all  the  fifty-five  debentures  belong  to 
one  series,  and  each  debenture-holder  takes  his  debenture  on 
the  footing  that  all  the  debentures  of  the  series  rank  pari 
passu. 

(1)  Ante,  p.  79. 
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[Buckley  J.    Is  that  accurate  ?    The  words  of  the  deben-  buckley 

J. 


1902 


ture  only  mean  that  such  of  the  debentures  as  are  validly 
issued  are  to  rank  pari  passu.] 

Eegistration  was  not  required  under  the  Companies  Act,  ^' t^goNg"^^^^ 
1900,  when  the  series  of  debentures  was  created. 

An  application  under  the  Act  of  1900  stands  on  a  different 
footing  from  an  application  to  extend  the  time  for  registration 
under  s.  14  of  the  Bills  of  Sale  Act,  1878,  for  the  Act  of  1900 
throws  the  duty  to  register  on  the  company,  whereas  the  Act 
of  1878  throws  that  duty  on  the  bill  of  sale  holder.  To  allow 
the  extension  of  time  would  not,  under  the  circumstances,  be 
unfair  to  the  other  debenture-holders. 

[Buckley  J.  Ought  an  order  extending  the  time  to  be 
made  after  a  winding-up  has  commenced  ?  True  there  is  no 
vesting  of  the  company's  property  in  the  liquidator,  but  the 
rights  of  parties  have  crystallised.] 

In  In  re  Spiral  Globe,  Limited  (1),  Swinfen  Eady  J.  did  not 
consider  that  the  fact  that  there  was  a  winding-up  was  an  objec- 
tion to  extending  the  time,  although  he  inserted  in  the  order 
words  similar  to  those  inserted  in  In  re  Jopli7i  Brewery  Go.  (2) 

Stewart-Smith,  for  the  liquidators,  was  not  called  upon. 

Buckley  J.  On  November  4,  1898,  the  directors  of  this 
company  resolved  that  5500^.  should  be  raised  by  an  issue  of 
fifty-five  debentures  for  lOOZ.  each,  and  before  January  1,  1901, 
they  issued  fifty  of  the  debentures.  In  July,- 1901,  they  issued 
the  remaining  five  debentures  to  Davis.  His  solicitor  con- 
sidered the  question  whether  it  was  necessary  to  comply  with 
the  provisions  of  the  Companies  Act,  1900,  with  reference  to 
registration,  and  he  says  that  on  perusing  the  Act  he  came  to 
the  conclusion  that  in  a  case  like  the  present,  if  anything 
required  to  be  registered,  it  was  only  the  resolution,  and  that 
as  the  resolution  was  passed  in  1898,  and  therefore  before  the 
Act  came  into  operation,  nothing  required  registration.  The 
debentures  issued  to  Davis  were,  therefore,  not  registered. 

The  solicitor  was  wrong  in  the  view  which  he  took.  The 
resolution  did  not  create  any  mortgage  or  charge,  but  merely 

(1)  Ante,  p.  396.  (2)  Ante,  p.  79. 
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BUCKLEY  put  the  company  in  a  position  to  raise  a  snm  of  money  secured 
by  a  mortgage  or  charge.    The  charge  was  created,  not  in 
«^v^      November,  1898,  when  the  resolution  was  passed,  but,  so  far 
^-  t^loNst""'      -^^^^^     concerned,  in  July,  1901,  after  the  Act  of  1900  had 
In  re.      come  into  operation.    Sect.  14,  sub-s.  1,  of  the  Act  provides 
that  the  mortgage  or  charge  created  by  his  debentures  "  shall 
so  far  as  any  security  on  the  company's  property  or  under- 
taking is  thereby  conferred,  be  void  against  the  liquidator  and 
any  creditor  of  the  company  unless  filed  "  within  twenty-one 
days  after  the  date  of  its  creation.    The  five  debentures  issued 
to  Davis  were  not  registered,  and  are,  therefore,  void  as  a 
security  against  the  liquidator  and  the  creditors. 

In  October,  1901,  the  company  passed  an  extraordinary 
resolution  for  voluntary  winding-up,  and  in  November  the 
present  summons  for  an  extension  of  the  time,  under  s.  15  of 
the  Act,  was  issued. 

The  applicant  desires  that  the  order  extending  the  time  may 
be  made  without  the  insertion  therein  of  the  words  which  I 
inserted  in  the  order  made  in  In  re  Joplin  Brewery  Co,  (1) 
What  he  wants  is  an  order  operating  retrospectively  to  a  date 
prior  to  the  commencement  of  the  winding-up.  I  cannot 
make  such  an  order.  At  the  commencement  of  the  winding-up 
the  company  owed  sums  amounting  to  5000Z.,  which  were 
secured  by  debentures,  and  500Z.  to  the  applicant,  which  was 
unsecured,  and  other  sums  to  other  unsecured  creditors. 
Assuming  that  the  assets  are  of  the  value  stated  to  me,  the 
company  having  gone  into  liquidation,  the  5000Z.  secured  by 
the  first  fifty  debentures  must  first  be  paid  in  full,  and  the 
assets,  if  any,  which  remain  after  paying  that  sum  and  the 
costs  will  be  applied  in  paying  dividends  to  the  unsecured 
creditors.  If  I  made  such  an  order  as  has  been  asked  for,  the 
holders  of  the  debentures  for  5000Z.,  whose  security  is  now 
barely  sufficient,  would  be  prejudicially  affected,  and  if  any 
surplus  remained  the  unsecured  creditors  would  be  preju- 
dicially affected,  for  the  effect  of  the  order  would  be  to  give 
the  applicant  priority  over  them  in  respect  of  his  debt  of  500Z. 
What  ground  is  there  for  1  making  such  an  order  ?  The 

(1)  Ante,  p.  79. 


1  Ch. 


CHANOEEY  DIVISION. 


699 


language  of  s.  15  of  the  Companies  Act,  1900,  with  reference  buckley 
to  extending  the  time  for  registering  debentures,  is,  it  is  true, 
wider  than  the  language  of  s.  14  of  the  Bills  of  Sale  Act,  1878, 
as  to  extending  the  time  for  registering  bills  of  sale.  The  Act  ^'  &^sons^ 
of  1878  says  that  the  time  may  be  extended  where  the  omission  ^J^- 
to  register  is  "  accidental  or  due  to  inadvertence."  The  Act  of 
1900  says  that  the  time  may  be  extended  where  the  omission 
is  "  accidental,  or  due  to  inadvertence,  or  to  some  other  suffi- 
cient cause,  or  is  not  of  a  nature  to  prejudice  the  position  of 
creditors  or  shareholders  of  the  company,  or  that  on  other 
grounds  it  is  just  and  equitable  to  grant  relief."  In  the  present 
case  the  omission  to  register  was  not  accidental " — it  was 
deliberate.  It  was  not  due  to  inadvertence."  The  Act 
of  1900  was  considered  by  the  applicant's  solicitor,  and  he 
advised  that  it  was  unnecessary  to  register  his  client's  deben- 
tures. The  omission  to  register  was,  I  think,  however,  due 
"to  some  other  sufficient  cause,"  namely,  the  solicitor's  mis- 
take. The  registration  was  deliberately  omitted  because  the 
applicant  was  advised  by  his  solicitor  that  it  was  unnecessary. 
So  far,  therefore,  the  case  is  within  s.  15  of  the  Act  of  1900. 

But,  in  my  judgment,  I  ought  not  to  make  any  order  which 
will  prejudice  the  position  of  the  other  creditors.  There  are 
two  cases  on  s.  14  of  the  Bills  of  Sale  Act,  1878,  decided  by 
the  Court  of  Appeal,  which  I  think  in  principle  govern  the 
present  case  :  Grew  v.  Cummings  (1)  and  In  re  Parsons,  (2)  The 
ground  on  which  those  cases  were  decided  was  that  when  for 
non-compliance  with  its  provisions  the  Act  has  made  a  bill  of 
sale  void  and  the  rights  of  a  trustee  in  bankruptcy  or  an  execu- 
tion creditor  have  accrued,  there  is  no  reason  why  his  rights 
should  be  taken  away  from  him.  Bo  wen  L.J.  in  Crew  v. 
Cummings  (3)  said  :  "  I  do  not  think  that  the  Act  of  Parliament 
in  giving  the  power  to  extend  the  time  could  have  intended 
that  such  an  extension  of  time  should  be  granted  after  the  title 
to  the  goods  had  actually  vested  in  the  execution  creditor  by 
reason  of  the  failure  of  the  holder  of  the  bill  of  sale  to  comply 
with  the  provisions  of  the  Act."  In  hi  re  Parsons  (2)  the  Court 

(1)  (1888)  21  Q.  B.  D.  420.  (2)  [1893]  2  Q.  B.  122. 

.   (3)  21  Q.  B.  D.  423. 
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BUCKLEY  held  that  its  power  to  extend  the  time  for  registration  ought 
not  to  be  exercised  so  as  to  displace  the  title  of  a  trustee  in 

1902  . 

bankruptcy.  "When  this  company  went  into  liquidation  in 
i^io^s^^  October,  1901,  the  rights  of  its  creditors  attached,  and  the 
unsecured  creditors  had  the  right  to  say  that  the  assets  should 
,  be  administered  on  the  footing  that  only  the  holders  of  the 
debentures  which  did  not  require  registration  and  the  holders 
of  any  debentures  which  required  registration  and  had  been 
registered  should  have  priority. 

I  cannot  see  that  there  is  any  principle  on  which  I  ought 
to  take  those  rights  away.  Sect.  14  of  the  Act  of  1900' 
says  that  if  the  debentures  are  not  registered  within  a  certain 
time  they  shall  be  "  void  against  the  liquidator  and  any  creditor 
of  the  company."  It  has  been  contended  that  the  order 
cannot  affect  the  other  unsecured  creditors,  because  in  any 
event  there  is  nothing  left  for  them.  As  to  the  other  deben- 
ture-holders,  it  is  said  that  they  took  under  the  same  title  as 
Davis,  and  that  all  the  holders  of  debentures  of  that  series 
were  to  rank  pari  passu.  But  the  other  debenture-holders 
have  the  right  to  say  that  the  debentures  which  were  to  rank 
pari  passu  were  those  only  which  were  validly  issued,  and 
those  which  were  issued  to  Davis  were  invalid  for  want  of 
registration.  The  other  unsecured  creditors  might  very  well 
say  that  if  they  had  known  all  the  circumstances  they  would 
have  tried  to  obtain  payment  of  their  debts  long  before  the 
time  when  the  company  went  into  liquidation.  I  am  unable 
to  see  why,  because  the  applicant  has  been  badly  advised,  he 
ought  to  be  benefited  at  the  expense  of  other  wholly  innocent 
persons. 

Unless  in  very  exceptional  cases,  I  think  that  orders  extend- 
ing the  time  for  registration  ought  to  be  qualified  as  in  In  re 
Joplin  Brewery  Co,  (1)  I  am  unable  to  see  how,  if  a  winding- 
up  has  commenced,  an  order  containing  the  words  inserted  in 
the  order  made  in  that  case  can  do  anybody  any  good.  If  yon 
have  secured  and  unsecured  creditors  of  a  company  in  liquida- 
tion, you  must,  under  an  order  in  the  form  in  In  re  Joplin 
Brewery  Co.  (1),  first  pay  the  secured  creditors  in  full  or  to  the 

(1)  Ante,  p.  79. 
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extent  of  the  assets.    If  there  is  a  surplus  after  paying  the  BUCKLEY 

secured  creditors  in  full,  the  debenture-holder  whose  debenture 

has  not  been  registered  in  time,  and  who  obtains  an  extension  «^y^ 

of  time  on  the  terms  imposed  in  In  re  Joplin  Brewery  Co.  (1),  ^-  ^^^^^ 

cannot  claim  priority  over  but  will  come  in  pari  passu  with  the 

unsecured  creditors,  and  this  position  he  would  obtain  without 

any  order  from  the  Court  under  s.  15  of  the  Act  of  1900. 

Such  an  order  as  I  made  in  In  re  Joplin  Brewery  Co.  (1)  would, 

in  my  judgment,  be  useless  to  the  applicant.     Under  these 

circumstances  his  summons  must  be  dismissed  with  costs. 

Solicitors  for  applicant :  Close  dt  Co. 
Solicitor  for  liquidators  :  B.  Barnes. 

F.  E. 


In  re  SOUTH  WESTEKN  OF  VENEZUELA  (BAEQUI-  buckley 
SIMETO)  EAILWAY  COMPANY.  ^* 


[00139  of  1901.] 

Company — Directors — Remuneration  under  Articles  of  Association — Appoint- 
ment hy  Court  of  some  of  Directors  as  remunerated  Receivers  and  Managers 
— Right  to  receive  Remuneration  in  hotJi  Capacities. 

The  directors  of  a  company  were  entitled  under  its  articles  of  association 
to  be  paid  at  the  rate  of  a  certain  sum  a  year  to  be  divided  amongst  them 
as  they  should  agree  amongst  themselves.  In  pursuance  of  their  agree- 
ment the  remuneration  was  paid  to  the  directors  in  certain  proportions. 
In  a  debenture-holders'  action  against  the  company  two  of  the  directors 
were  appointed  by  the  Court  to  be  receivers  and  managers  of  the  company's 
assets  and  business,  and  the  Court  allowed  them  a  remuneration  for  so 
acting.    Subsequently  the  company  went  into  voluntary  winding-up  : — 

Held,  that  the  fact  of  the  two  directors  being  remunerated  as  receivers 
and  managers  did  not  disentitle  them  to  their  remuneration  in  addition  as 
directors  from  the  time  when  they  were  appointed  receivers  and  managers 
until  the  commencement  of  the  winding-up. 

The  South  Western  of  Venezuela  (Barquisimeto)  Eailway 
Company,  Limited,  was  incorporated  in  February,  1888. 

Clause  90  of  its  articles  of  association  provided  that  the 
remuneration  of  the  directors  shall  be  at  the  rate  of  1000?.  a 

(1)  Ante,  p.  79. 
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BUCKLEY  year,"  to  be  increased  in  a  certain  event,  and  that  "such 
remuneration  shall  be  divided  among  the  board  of  directors  in 
the  manner  which  may  be  agreed  amongst  themselves,  and  in 


1902 
South 


WesSernof  ^^^^^1^  of  agreement  equally  by  quarterly  instalments." 
^(bTrq^m By  art.  102  it  v^as  provided  that  the  office  of  a  director 
siMETo)     should  be  vacated  if  he  held  "  any  salaried  office  or  place  under 
"^'jn^™'         company  except  that  of  managing  director." 

By  a  resolution  of  the  board  of  directors  passed  on  October  4, 
1897,  the  remuneration  was  to  be  divided  amongst  the  directors 
so  that  300Z.  per  annum  should  be  paid  to  the  chairman  and 
175Z.  to  each  of  the  other  directors. 

The  remuneration  of  each  director  was  paid  by  the  company 
by  a  separate  cheque  each  quarter,  and  the  fees  were  all  paid 
down  to  the  end  of  the  quarter  between  March  31,  1898,  and 
June  30,  1898. 

In  1899  an  action  was  brought  by  A.  Paton,  on  behalf  of 
himself  and  the  other  debenture  and  debenture-stock  holders 
of  the  company,  against  the  company  and  the  trustees  of  its 
debenture  and  debenture-stock  trust  deeds  to  enforce  the 
debenture-holders' and  stockholders' securities;  and  on  Septem- 
ber 20,  1899,  an  order  was  made  in  this  action  by  the  Vacation 
Judge  appointing  D.  Cornfoot  and  H.  Allen  (who  were  two  of 
the  directors  of  the  company)  receivers,  on  behalf  of  the 
debenture-holders  and  debenture-stock  holders,  of  the  under- 
taking, railway,  and  real  and  personal  property  and  assets  of 
the  company  comprised  in  the  securities,  and  to  manage  and 
work  the  railway,  business,  and  undertaking  of  the  company. 
The  order  required  Cornfoot  and  Allen  to  give  security  for  the 
performance  of  their  duties  as  receivers. 

On  April  19,  1901,  the  company  passed  a  resolution  in  favour 
of  voluntary  winding-up  with  a  view  to  a  reconstruction  of  the 
company. 

In  the  winding-up  Cornfoot,  Allen,  and  two  of  the  three 
other  directors  of  the  company  took  out  a  summons  asking  for 
an  order  that  a  claim  for  directors'  fees  down  to  March  31, 
1901  (that  is  to  say,  a  short  time  prior  to  the  commencement 
of  the  liquidation)  might  be  admitted  by  the  liquidators. 

The  liquidators  disputed  so  much  of  the  claim  as  represented 
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the  fees  of  the  directors  for  the  eighteen  months  from  the  end  BUCKLEY 

of  September,  1899,  to  the  end  of  March,  1901,  when  the  work 

of  the  board  of  directors  ended.  ]^ 

In  the  action  the  master  fixed  the  remuneration  of  Cornfoot  ^ 
and  Allen  as  receivers  and  managers  at  2500^.  for  the  whole  Venezuela. 
period  during  which  they  acted.  simeto) 

There  were  several  meetings  of  the  board  after  the  ^'7^^^^' 
appointment  of  the  receivers  and  managers. 

The  summons  was  heard  by  Buckley  J.  on  February  18, 
1902. 


DancJcwerts,  E.G.,  and  Martelli,  for  the  applicants.  Although 
the  directors  may  have  had  little  to  do,  they  were  always  ready 
to  act  as  directors.  The  directors  were  entitled  to  remunera- 
tion up  to  the  time  when  the  company  went  into  voluntary 
liquidation,  and  none  the  less  so  because  two  of  their  number 
were  for  part  of  that  time  acting  as  receivers  and  managers 
appointed  by  the  Court,  and  that  those  two  persons  were 
remunerated  for  so  acting. 

No  question  arises  here  about  apportionment  of  the  remunera- 
tion in  respect  of  a  fraction  of  a  year,  for  art.  90  says  that  the 
remuneration  is  to  be  "  at  the  rate  of  "  so  much  a  year. 

Jenkins,  K.C.y  and  Howard  Wright,  for  the  liquidators.  It 
must  be  admitted  that  the  mere  appointment  of  some  of  the 
directors  as  receivers  and  managers  does  not  prevent  the  other 
directors  from  acting  and  earning  their  remuneration. 

But  if  some  of  the  directors  are  entitled  to  be  remunerated 
under  the  articles  and  are  appointed  receivers,  and  as  receivers 
obtain  remuneration,  they  can  only  claim  to  be  remunerated  as 
directors  on  the  footing  that  they  account  for  the  remuneration 
paid  to  them  as  receivers.  The  articles  are  evidence  of  the 
terms  on  which  a  director  accepts  his  employment,  and  he  is 
employed  with  the  other  directors  to  manage  the  business  of 
the  company.  Their  remuneration  is  given  to  them  mainly  for 
managing  and  controlling  the  business;  but  when  receivers  and 
managers  are  appointed,  the  business  is  managed  by  them  and 
not  by  the  directors. 

In  this  case  the  company  did  not  bargain  with  a  director  to 
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all  he  had  to  do  :  and  if  he  is  appointed  receiver  and  managfer 

1902  •         .  . 

and  is  paid  for  managing  and  working  the  business  in  that 
Western  of  capacity,  and  is  also  paid  the  remuneration  under  the  articles, 
^(BAEQri^  he  gets  more  from  the  company  than  has  been  bargained  for 
siMETo)     under  the  articles.    The  argument  only  applies  where  the  same 
^/w'r*^^'   ^Q>T^  is  acting  at  the  same  time  in  the  two  capacities  of  director 
and  of  receiver  and  manager. 

[Buckley  J.  Suppose  that  a  colliery  company  is  started  to 
work  and  for  a  time  works  three  collieries,  and  the  remunera- 
tion payable  to  the  directors  under  the  articles  is  lOOOZ.  a  year, 
and  that  then  it  demises,  under  a  power  in  its  memorandum 
of  association,  two  of  or  even  all  the  collieries,  would  not  the 
directors  still  be  entitled  to  lOOOZ.  a  year,  although  they  have 
less  or  nothing  to  do  by  way  of  management,  but  have  only 
to  receive  royalties  ?  Does  the  fact  that  the  actual  business 
operations  of  working  the  collieries  are  no  longer  carried  on 
by  the  board  affect  their  remuneration  ?] 

No.  But  here  the  receivers  and  managers  are  substantially 
working  the  business,  being  remunerated  for  so  doing.  If  they 
at  the  same  time  draw  their  remuneration  as  directors,  they 
are  being  paid  twice  for  managing  the  business. 

Danckwerts,  K,C.,  in  reply. 

Buckley  J.  This  is  a  claim,  by  four  out  of  the  five  directors 
of  the  company,  for  remuneration  from  the  end  of  June,  1898, 
to  the  end  of  March,  1901.  As  regards  the  remuneration  up  to 
the  end  of  September,  1899,  there  is  no  dispute.  The  portion 
of  the  claim  which  is  disputed  is  that  which  is  for  remunera- 
tion from  September,  1899,  to  March,  1901 — a  year  and  a 
half.  The  total  amount  of  remuneration  payable  to  all  the 
directors  under  art.  90  is  1500Z. ;  but,  having  regard  to  the  way 
in  which  the  directors  divided  the  remuneration  among  them- 
selves ^nd  to  the  fact  that  one  of  them  is  not  a  claimant,  the 
amount  in  dispute  is  12371.  10s.  only.  [His  Lordship  referred 
to  the  order  of  September  20,  1899,  and  the  resolution  for 
winding  up,  and  continued  : — ] 

The  period  in  respect  of  which  the  claim  for  remuneration  is 
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disputed  is  practically  from  the  date  when  the  receivers  and  jjuokley 
managers  were  appointed  down  to  the  commencement  of  the 
winding-up.    On  March  12,  1901,  Master  Villiers  fixed  the 
remuneration  of  the  receivers  and  managers  at  2500/.  for  ^yJ^ernoi 
the  period  from  the  date  of  their  appointment  down  to  Venezuela 

^  .  .  (Barqtji- 

May  31,  1901.  I  have  spoken  to  him  about  this  matter,  and  simeto) 
he  has  told  me  that  the  remuneration  was  fixed  without  any  ^/^^^^' 
bargain  that  the  directors  should  give  up  their  claim  to 
remuneration  under  the  articles.  I  have,  therefore,  only  to 
decide  whether  the  directors  are  entitled  to  remuneration 
under  the  articles  of  association  from  the  time  when  two  of 
their  number  were  appointed  receivers  and  managers  until  the 
company  went  into  liquidation. 

Under  clause  90  of  the  articles  of  association  the  directors 
have  a  right  to  be  paid  at  the  rate  of  lOOOZ.  a  year,  which  sum 
was  always  divided  in  such  a  way  as  to  give  the  chairman 
300Z.  and  each  of  the  other  directors  175/.  That  was  a 
subsisting  contractual  obligation  down  to  the  time  when  the 
company  went  into  liquidation.  But  on  behalf  of  the  liqui- 
dators it  is  said  that  by  the  articles  of  association  the  duty  of 
managing  the  business  of  the  company  was  thrown  upon  the 
directors,  that  after  the  order  of  September  20,  1899,  the 
persons  thereby  appointed  receivers  and  managers  managed 
that  business,  that  those  persons  were  paid  2500/.  for  their  . 
management  for  the  period  which  I  have  mentioned,  that  the 
company  has  to  pay  both  the  remuneration  of  the  directors 
and  the  remuneration  of  the  receivers  and  managers,  and, 
therefore,  that  in  some  way,  as  between  the  directors  who 
were  receivers  and  managers  and  the  company,  credit  ought  to 
be  given  for  the  2500/. 

That  contention  cannot  prevail.  The  directors  are  entitled  to 
their  1000/.  a  year  as  the  payment  to  be  made  to  them  for  doing 
that  which  for  the  time  being  they  have  to  do  as  directors  of 
the  company.  If,  by  reason  of  the  appointment  of  receivers 
and  managers,  the  directors  have  less  to  do,  that,  in  my 
judgment,  does  not  in  any  way  diminish  the  amount  which 
they  are  to  be  paid  as  remuneration  under  the  articles.  Their 
obligation  as  directors  is  to  do  whatever  there  is  to  be  done  b}^  ■ 
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BUCKLEY  them  as  directors.    The  remuneration  paid  to  two  of  them  as 

receivers  and  managers  was  a  payment  made  to  them  for  doing 

what  they  had  to  do  as  receivers  and  managers,  and  if  in  the 

w^TERNOF  character  they  did  something  which  made  their  work 

Venezuela  Hghter  in  the  former  character,  that  did  not  in  anv  way 
(Barqui-      ^  .  .  .  .  T 

siMETo)     diminish  the  amount  which  they  were  entitled  to  receive  for 

^  Jw  m^'    acting  in  the  former  character. 

The  result,  therefore,  is  that  Cornfoot  and  Allen  are  entitled 
to  the  remuneration  given  to  them  as  receivers  and  managers, 
and  also  to  their  shares  in  the  remuneration  given  to  the 
directors  by  the  articles  of  association. 

No  question  arises  as  to  the  right  of  the  other  two  claimants 
to  remuneration.  They  were  not  appointed  receivers  and 
managers,  and  are  entitled  to  their  fees  as  directors. 

Four  separate  proofs  for  the  amounts  payable  to  the  four 
claimants  must  be  put  in,  and  the  claimants  can  add  their 
costs  to  the  amounts  of  their  proofs. 

Solicitors  for  applicants  :  Maddisons. 

Solicitors  for  liquidators  :  Stephenson j  Hanvood  d-  Co. 

F.  E. 
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In  re  METAL  CONSTITUENTS,  LIMITED. 


BUCKLEY 
J. 


LORD  LURGAN'S  CASE. 


1902 


[00364  of  1901.] 


Fch.  18,  19. 


Company — Shares— Memorandum  of  Association — Subscription  obtained  by 
Misrepresentation — Winding-up —  Contributory  —  Companies  Act,  1862 
(25  (fc  26  Vict.  c.  89),  ss.  6,  18,  23. 

L.  signed  the  memorandum  of  association  of  a  company  before  its 
incorporation  for  250  shares.  After  its  incorporation  he  sought  to  escape 
from  liability  on  the  shares  on  the  ground  that  he  was  induced  to  sign 
the  memorandum  by  the  misrepresentation  of  a  promoter  of  the  company  : — 

Held,  that,  assuming  the  misrepresentation  was  made  and  acted  on,  L. 
was  nevertheless  liable  on  the  shares,  (a)  because  the  company  before  it 
came  into  existence  could  not  appoint  an  agent,  and  was  therefore  not 
liable  for  the  acts  of  the  promoter ;  (b)  that  by  signing  the  memorandum 
L.  on  the  registration  of  the  company  became  bound,  not  only  as  between 
himself  and  the  company,  but  also  as  between  himself  and  the  other 
persons  who  should  become  members. 

Karbergh  Case,  [1892]  3  Ch.  1,  distinguished. 

The  Metal  Constituents,  Limited,  was  registered  under  the 
Companies  Acts,  1862  to  1900,  on  May  10,  1901,  with  a  capital 
of  lOjOOOZ.,  in  9980  ordinary  and  20  management  shares  of 
11.  each. 

The  memorandum  of  association  was  signed  by  Lord  Lurgan 
for  250  ordinary  shares. 

In  August,  1901,  the  secretary  of  the  company  applied  to 
Lord  Lurgan  for  payment  of  the  amount  of  the  shares,  and 
(the  latter  replied  on  August  15  that  he  "  was  induced  to  apply 
for  shares  as  a  signatory  upon  misrepresentations  made  to 
him."  He  denied  that  he  was  a  shareholder  in  the  company, 
and  refused  to  make  the  payment  asked  for. 

On  August  17  Lord  Lurgan  took  out  an  originating 
summons  for  rectification  of  the  register  of  members  of  the 
company  by  removing  his  name  therefrom  in  respect  of  the 
250  shares,  but  nothing  was  done  on  the  summons  before  the 
winding-up. 

On  October  23,  1901,  the  company  passed  an  extraordinarj' 
resolution  for  voluntary  winding-up  and  appointing  a  liquidator. 
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the  list  of  contributories,  and  Lord  Lurgan  took  out  a  summons 

1902 

^-v-^  to  vary  the  list  by  excluding  his  name  therefrom.  In  support 
Lurgan's  summons  he  filed  an  af&davit  stating  that  he  had  been 

induced  to  sign  the  memorandum  and  articles  of  association  of 
the  company  by  misrepresentations  made  to  him  by  a  man 
named  Sims,  who  was  a  promoter  of  the  company.  The  judge 
found  as  a  fact  that  Lord  Lurgan  preferred  to  remain  as  a 
shareholder  after  Sims  had  told  him  that  he,  Sims,  could  sell 
the  shares  at  11.  per  share  profit  at  once. 

A.  Houston,  in  support  of  the  summons.  A  shareholder  is 
entitled  to  have  his  name  removed  from  the  register  of 
members  when  he  has  been  induced  to  apply  for  them  by  the 
misrepresentation  of  a  promoter  of  the  company,  although 
the  representation  was  made  before  the  incorporation  of  the 
company :  Karberg's  Case  (1)  ;  In  re  Canadian  Direct  Meat 
Co.,  Tamplin's  Case.  (2)  [He  also  referred  to  Alexander  v. 
Automatic  Telephone  Co.  (3)] 

Eve,  K.C.,  and  Mamiing,  for  the  liquidators.  Assuming  the 
promoter  induced  Lord  Lurgan  to  sign  the  memorandum  by 
making  a  misrepresentation  to  him,  that  was  done  before  the 
company  came  into  existence,  and  it  was  incapable  then  of 
appointing  an  agent,  and  is  therefore  not  responsible  for  the 
promoter's  doings.  Moreover,  persons  who  sign  the  memo- 
randum of  association  of  a  company  are  in  a  different  position 
from  other  persons  who  agree  to  become  members.  The 
subscription  of  the  memorandum  is  the  initial  act  in  creating 
the  body  corporate,  and  on  registration  the  subscriber  becomes 
a  member :  NicoVs  Case.  (4) 

Houston,  in  reply. 

Buckley  J.  I  will  assume  that  before  the  incorporation  of 
the  company  Sims  made  to  Lord  Lurgan  a  representation 
which  was  untrue,  and  on  the  faith  of  which  Lord  Lurgan 
signed  the  memorandum  of  association  of  the  company  for 


(1)  [1892]  3  Ch.  1. 

(2)  W.  N.  (1892)  94,  146. 


(3)  [1900]  2  Ch.  56. 

(4)  (1885)  29  Ch.  D.  421,  444. 
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250  shares.    Is  Lord  Lurgan  entitled  to  rescission  of  his  BUCKLEY 
contract  to  take  shares  on  the  ground  of  the  assumed  mis-  ^' 
representation  ?    I  think  not.    Before  the  incorporation  of  the 
company  Sims  was  not  the  agent  of  the  company,  because  the    ^  r^''^^-' 
company  did  not  exist,  and  therefore  Lord  Lurgan  could  not  Case. 
have  been  induced  to  sign  for  the  shares  by  the  misrepresenta- 
tion of  the  company  or  its  agent.    The  contract  of  the  sub- 
scriber of  a  memorandum  of  association  is  of  a  very  peculiar 
kind.     Down  to  the  moment  when  the  memorandum  and 
articles  are  taken  to  Somerset  House  to  be  registered  there  is 
no  contract  at  all,  because  the  corporation  does  not  exist,  and 
any  contract  by  the  signatories  must  be  with  the  corporation. 
At  the  moment  of  registration  two  things  take  place  by  force 
of  the  Companies  Act,  1862 — the  company  springs  into  exist- 
ence, and  the  subscribers  to  the  memorandum  of  association 
become,  by  virtue  of  s.  23  of  that  Act,  members  of  the  company 
There  is  no  executory  contract  which  is  subsequently  executed. 
There  is  no  contract  at  all  until  the  moment  when  the  corpora- 
tion and  the  character  of  membership  in  the  signatories  to  the 
memorandum  come  simultaneously  into  existence.    I  must, 
therefore,  hold  that  the  subscriber  to  the  memorandum  cannot 
have  rescission  on  the  ground  that  he  was  induced  to  become 
a  subscriber  by  the  misrepresentations  of  an  agent  of  the 
company. 

The  second  point  taken  on  behalf  of  the  applicant  is  that  he 
is  entitled  to  rescission  on  the  principle  that  if  one  party  to  a 
contract  has  obtained  a  benefit  under  the  contract  from  the 
other  party  to  it,  and  that  other  party  was  misled  into  entering 
into  the  contract,  then  although  the  first  party  took  no  part  in 
misleading  him,  the  first  party  cannot  insist  on  the  performance 
of  the  contract.  Can  Lord  Lurgan  insist  on  this  principle  in 
his  favour  ?  I  think  not.  The  scheme  of  the  Companies  Act, 
1862,  is  that  the  company  owes  its  existence  under  s.  6  to  the 
signatures  of  seven  persons  to  the  memorandum  of  association  ; 
and  s.  23  says  that  the  subscribers  of  the  memorandum  "  shall 
be  deemed  to  have  agreed  to  become  members  of  the  company 
whose  memorandum  they  have  subscribed,  and  upon  the  regis- 
tration of  the  company  shall  be  entered  as  members  on  the 
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BUCKLEY  register  of  members  hereinafter  mentioned ;  and  every  other 
1902  P^^son  who  has  agreed  to  become  a  member  ....  and  whose 
'-v^  name  is  entered  on  the  register  of  members,  shall  be  deemed  to 
Lue^n's  ^  member  of  the  company."  The  contract  effected  by 
signature  of  the  memorandum  and  registration  of  the  company 
is  not  merely  a  contract  created  between  the  subscriber  and 
the  company.  It  is  a  contract  whose  existence  is  the  basis  of 
the  creation  of  the  corporation  as  one  of  the  contracting  parties, 
and  every  other  person  who  becomes  a  member  becomes  such 
on  the  footing  that  that  contract  exists.  Sect.  18  provides 
that  upon  the  registration  of  the  memorandum  and  articles  the 
registrar  is  to  give  his  certificate,  and  that  "  the  subscribers  of 
the  memorandum  of  association,  together  with  such  other 
persons  as  may  from  time  to  time  become  members  of  the 
company,  shall  thereupon  be  a  body  corporate."  So  that 
when  this  corporation  came  into  existence  the  effect  of  the 
Act  was  that  it  existed  with  Lord  Lurgan  and  others  as 
members  of  it.  If  he  could  rely  on  Karberg's  Case  (1),  and  be 
relieved  from  his  contract  on  the  ground  that  the  company 
cannot  retain  the  benefit  of  a  contract  entered  into  on  the 
basis  that  the  representation  made  by  Sims  was  true,  then 
every  person  who  subsequently  became  a  member  on  the 
footing  that  the  corporation  existed  with  Lord  Lurgan  as  a 
member  would  be  deprived  of  the  benefit  which  he  supposed  he 
had  by  Lord  Lurgan  being  a  member.  In  Karberg's  Case  (1) 
the  acceptance  of  the  application  for  shares  by  the  allotment  of 
the  shares  was  the  acceptance  of  the  offer  on  the  terms  of  the 
prospectus,  although  that  prospectus  was  issued  by  the  pro- 
moters. In  the  present  case  no  allotment  of  the  shares  to 
Lord  Lurgan  was  necessary.  His  signature  to  the  memo- 
randum of  association  made  him  on  registration  a  member  of 
the  company,  and  bound  him  not  only  in  favour  of  the  com- 
pany, but  in  favour  of  every  other  person  who  became  a 
member  of  the  company.  Therefore  on  the  law  the  applicant 
must  fail. 

But  on  the  facts  also  I  think  he  fails.    [His  Lordship 
reviewed  the  facts  in  detail,  and  found  that  Lord  Lurgan  had 

(1)  [1892]  3  Ch.  1. 
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elected  to  keep  the  shares  after  he  had  become  suspicious  about  buckley 

the  company,  and  after  Sims  had  told  him  that  he  could  sell 

the  shares  at  a  profit.]    The  appHcation  must  be  dismissed 

with  costs.  Ll^^gIn's 

Case. 

Solicitor  for  applicant :  H.  Percy  Becker. 
Solicitors  for  liquidator  :  Blair  d-  Girling. 

F.  E. 


I7i  re  PAETINGTON.  buc^i.ey 
EEIGH  V.  KANE,  ^^'^^ 

[1899    P.    2857.]  j^Xl4. 

3Iarch  ?K 

Settled  Land — Capital  Money — Improvements — Income  or  Capital  chargealle —   

Leaseholds  held  on  Trust  to  pay  Rents  and  perform  Lessees'  Covenants  and 
subject  thereto  for  Tenant  for  Life — Settled  Land  Act,  1882  (45  &  46  Vict, 
c.  38),  s.  resettled  Land  Act,  1890  (53  &  54  Vict.  c.  69),  s.  15. 

Properties,  the  leases  of  which  contained  covenants  by  the  lessees  to  do 
works  which  would  be  repairs  and  improvements  within  the  meaning  of 
the  Settled  Land  Acts,  were  bequeathed  to  trustees  upon  trust  out  of  the 
rents  and  profits  to  pay  the  rents  reserved  by  the  leases  and  perform  the 
lessees'  covenants,  and  subject  thereto  upon  trusts  under  which  K.  was 
tenant  for  life,  with  remainders  to  other  persons. 

Without  any  scheme  being  submitted  under  s.  26  of  the  Settled  Land 
Act,  1882,  money  was  expended  in  making  improvements  : — 

Held,  that  as  there  was  a  trust,  providing  for  improvements  out  of  income, 
and  that  trust  came  before  the  trust  for  K.,  the  expenses  must  be  borne 
by  income. 

Clarke  v.  Thornton,  (1887)  35  Ch.  D.  307,  and  In  re  Lord  Stamford's 
Settled  Estates,  (1889)  43  Ch.  D.  84,  distinguished. 

Held,  further,  following  Countess  of  Cardigan  v.  Curzon-Howe,  (1893)  9 
Times  L.  K.  244,  that  even  if  the  Court  had  power  to  direct  payment  for  the 
improvements  out  of  capital,  as  no  scheme  had  been  submitted  the  power 
could  only  be  exercised  under  s.  15  of  the  Settled  Land  Act,  1890,  and 
that  under  that  section  there  was  a  discretion  which  ought  not  to  be 
exercised  in  favour  of  K. 

'  Chaeles  James  Partington  died  on  August  19,  1889,  pos- 
sessed of  leasehold  houses  held  for  the  unexpired  residues  of 
long  terms,  the  residues  being  48^  years,  56  years,  and  67i 
years,  and  one  of  18|  years. 

By  his  will,  dated  April  4,  1888,  the  testator  devised  and 
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BUCKLEY  bequeathed  all  his  leasehold  messuages  and  hereditaments  unto 
Loftus  Henry  Plunkett  and  James  Boy  dell,  their  executors, 

1902  .   .  ' 

administrators,  and  assigns,  for  all  such  estate,  term,  or  interest 
"'^  '^i  r™^'  testator  should  have  therein  respectively  at  his  death, 

Keigh  upon  trust  that  Plunkett  and  Boydell,  and  the  survivor  of  them 
Kane.  executors  or  administrators  of  such  survivor,  should 

  "  by  and  out^of  the  rents  and  profits  thereof  pay  the  rents  and 

annual  sums  reserved  by  the  leases  thereof  respectively,  and 
perform  and  observe  the  lessees'  covenants  and  conditions  in 
the  said  leases  respectively  contained,  and  subject  thereto " 
should  hold  the  same  premises  upon  trusts  corresponding  with 
the  uses  declared  v^ith  reference  to  the  testator's  real  estate, 
v^hich  was  given  to  the  use  of  Maud  Legh  Kane  and  her  assigns 
without  impeachment  of  waste,  and  after  her  death  to  the  use 
of  her  first  and  other  sons  successively  in  tail,  and  on  failure  of 
such  issue  to  the  use  of  her  daughters  in  common  with  cross 
remainders  in  tail,  and  on  the  failure  of  such  issue  to  the  use  of 
L.  H.  Plunkett  for  life,  with  remainder  to  the  use  of  his  first 
and  other  sons  successively  in  tail,  and  on  failure  of  such  issue 
to  uses  in  favour  of  his  daughters. 

The  will  was  proved  by  Plunkett  but  not  by  Boydell,  who 
disclaimed  the  trusteeship. 

Plunkett's  will  was  proved  in  England  in  1894  by  P.  Keigh, 
his  executor. 

The  sanitary  authorities  of  the  district  in  which  the  leaseholds 
lay  served  notices  requiring  repairs  or  improvement  of  drainage. 
The  works  were  done  and  a  sum  of  415^.  10s.  Id.  was  expended 
upon  them,  but  no  scheme  for  the  execution  of  the  works  was 
submitted  under  s.  26  of  the  Settled  Land  Act,  1882. 

It  was  admitted  by  the  tenant  for  life  that  the  lease  in  the 
case  of  each  house  contained  a  covenant  which  would  oblige 
the  lessee  to  do  all  the  works  which  had  been  done,  and  the 
cost  of  which  amounted  to  4:161.  10s.  Id. 

There  was  some  dispute  as  to  who  were  the  persons  who 
would  be  entitled  to  the  property  after  the  death  of  Maud  L. 
Kane,  and  by  an  originating  summons,  in  which  as  amended 
Keigh  and  two  other  persons  (trustees  for  the  purposes  of  the 
Settled  Land  Acts,  1882  to  1890)  were  plaintiffs,  and  Maud 
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L.  Kane,  the  only  two  daughters  of  Plunkett,  who  claimed  to  bucklf.y 
be  entitled  after  the  death  of  Maud  L.  Kane,  and  G.  Eraser, 
otherwise  G.  Kane,  on  whose  behalf  it  was  claimed  that  he  was 
entitled  on  her  death,  were  defendants.   The  summons  asked  Partington, 

in  re. 

that  it  might  be  determined  whether  the  plaintiffs  ought  to  retgh 
pay  the  4,151.  10s.  Id.  out  of  capital,  or  whether  the  same  or  ka^^ 

any  part  thereof  ought  to  be  paid  out  of  income,  and  also   

whether  Guy  Fraser  was  entitled  to  any,  and  if  so  what,  interest 
under  the  will,  or  that  directions  might  be  given  for  the 
determination  of  this  question. 

The  summons  was  heard  on  February  24, 1902,  by  Buckley  J., 
who  held,  in  the  first  place,  that  there  was  no  jurisdiction  on 
the  summons  to  decide  whether  Fraser  or  the  daughters  of 
Plunkett  were  entitled  on  the  death  of  Maud  L.  Kane.  It  was 
admitted,  however,  that  either  those  daughters  or  Fraser  would 
then  be  entitled,  and  the  argument  of  the  case  accordingly 
proceeded. 

Harry  Greenwood^  for  the  plaintiffs,  stated  the  facts  of  the 
case  and  the  questions  arising  for  decision. 

H.  S,  Preston,  for  M.  L.  Kane.  The  tenant  for  life  is 
entitled  to  have  so  much  of  the  expense  as  was  incurred  in 
making  improvements  thrown  upon  capital.  This  contention  is 
supported  by  Clarke  v.  Thornton.  (1)  Under  s.  15  of  the  Settled 
Land  Act,  1890,  the  Court  may  sanction  the  application  of 
capital  moneys  in  repaying  to  the  tenant  for  life  money 
expended  by  him  on  improvements  without  the  submission  of 
a  scheme  :  In  re  Tiicher's  Settled  Estates.  (2)  The  cost  of  re- 
constructing the  drainage  of  leasehold  houses  forming  part  of 
residuary  estate  held  in  trust  for  one  person  for  life  and  after 
her  death  for  other  persons  was  held  to  be  payable  out  of 
capital,  although,  prior  to  the  sale  of  the  property,  there  was  a 
direction  that  the  rents  and  profits  should,  "  after  payment 
thereout  of  all  incidental  expenses  and  outgoings,"  be  paid  to 
the  tenant  for  life :  In  re  Thomas.  (8)  [He  also  referred  to 
In  re  Bichardson.  (4)] 

(1)  35  Ch.  D.  307.  (3)  [1900]  1  Ch.  319. 

(2)  [1895]  2  Ch.  468.  (4)  [1900]  2  Ch.  778. 
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BUCKLEY      A.  Under  hill,  for  the  daughters  of  Plunkett.    In  the  first 
1902      place  it  is  submitted  that  there  is  no  jurisdiction  to  direct  the 
payment  of  the  improvements  out  of  capital.    The  cases  cited 

P.iETINGTOX, 

In  re.  on  behalf  of  the  tenant  for  life  do  not  apply,  for  the  whole 
Reigh  trust  in  her  favour  of  the  income  is  subject  to  payment  there- 
Kane.  out  of  what  has  to  be  expended  in  performing  the  lessees' 
covenants,  which  involves  the  making  of  improvements.  More- 
over, if  the  Court  is  asked  to  act  under  s.  26  of  the  Settled 
Land  Act,  1882,  there  is  the  objection  that  no  scheme  was 
submitted  to  the  Court  under  that  section  before  the  expenses 
were  incurred :  see  Hood  and  Challis  on  the  Conveyancing  and 
Settled  Land  Acts,  6th  ed.  p.  255. 

If  the  Court  is  asked  to  act  under  s.  15  of  the  Settled  Land 
Act,  1890,  which  empowers  the  Court  to  authorize  capital 
money  to  be  applied  in  payment  for  improvements  although 
no  scheme  has  been  submitted,  the  Court  has  a  discretion, 
which  it  may  decline  to  exercise  where  the  settlor  has  pointed 
out  the  fund  which  is  to  bear  the  expense :  Countess  of 
Cardigan  v.  Curzon-Howe.  (1)  If  there  is  a  discretion,  this  is 
not  a  case  in  which  it  should  be  exercised  in  favour  of  the 
tenant  for  life.  In  In  re  TiccJcer's  Settled  Estates  (2)  there  was 
a  reconstruction  of  the  drainage  system.  [He  also  referred  to 
In  re  Betty.  (3)] 

F.  Baden  Fuller,  for  Eraser.  The  whole  cost  ought  to  be 
thrown  on  the  tenant  for  life  and  not  on  the  remainderman. 
[He  referred  to  In  re  Copland's  Settlement.  (4)] 

Cur.  adv.  vult. 


March  3.  Buckley  J.  (after  stating  the  facts).  The  ques- 
tion I  have  to  determine  is  whether  this  sum  ought  to  be  paid 
out  of  capital  of  the  settled  property,  or  whether  the  same  or 
any  part  thereof  ought  to  be  paid  out  of  income.  For  the 
purposes  of  this  decision  it  may  be  assumed  that  some  part  of 
the  work  is  not  mere  repair,  but  would  be  an  "  improvement " 
within  the  Settled  Land  Acts. 


(1)  9  Times  L.  R.  244. 

(2)  [1895]  2  Ch.  468. 


(3)  [1899]  1  Ch.  821. 

(4)  [1900]  1  Ch.  326. 
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Under  the  disposition  in  the  testator's  will  the  tenant  for  buckley 
life  is  not  entitled  to  the  rents  of  these  premises.    The  trusts 
are,  out  of  the  rents  and  profits,  to  pay  the  rents  reserved  by, 
and  perform  the  covenants  contained  in,  the  leases,  and  it  is  ^^^^^^^^J^^^' 
only  "  subject  thereto  "  that  the  defendant  is  entitled  as  tenant  ki-igh 
for  life.    In  other  words,  she  is  tenant  for  life,  not  of  the  rents  j.^^^ 

of  these  leaseholds,  but  of  the  balance  of  such  rents  after  first   

paying,  amongst  other  things,  this  sum  of  415Z.  IO5.  Id.  It 
has,  however,  been  argued  before  me,  on  her  behalf,  that  the 
provisions  of  the  Settled  Land  Acts  override  the  trusts  of  the 
will,  and  that  I  ought  to  deal  with  the  matter  as  if  she  were 
not  tenant  for  life  of  this  balance,  but  were  tenant  for  life 
entitled  to  have  the  provisions  of  the  Settled  Land  Acts  so 
applied  as  to  throw  the  expense  of  so  much  as  falls  within 
''improvements"  upon  capital,  and  thus  increase  the  balance 
to  come  to  her  under  the  trusts  as  income.  For  this  proposi- 
tion the  authority  relied  upon  is  the  decision  of  Chitty  J.  in 
Clarke  v.  Thornton.  (1)  I  do  not  think  that  authority  supports 
the  contention.  The  facts  there  were  that  the  trustees  were 
to  enter  into  possession  or  receipt  of  the  rents,  and  to  manage 
the  estate,  with  powers  of  management  sufficient  to  include 
the  making  of  improvements,  and  a  trust  out  of  the  rents  to 
pay  the  expenses  incurred  in  management  or  in  exercise  of  any 
of  their  powers.  An  outlay  of  4398/.  was  required  for  repairs 
and  improvements.  The  trustees  had  not  done,  or  determined 
to  do,  the  works  under  their  power.  There  were  two  applica- 
tions before  the  Court — the  one  by  the  tenant  for  life  in 
remainder  to  have  these  works  done  at  the  expense  of  income, 
and  the  other  by  the  tenant  for  life  in  possession  to  have  them, 
or  such  of  them  as  were  not  ordinary  repairs,  done  at  the 
expense  of  certain  accumulated  rents  which  were  capital.  The 
applications  were  made  in  an  action  which  had  been  instituted 
for  the  administration  of  the  trusts  of  the  will.  Under  these 
circumstances  there  were  two  powers  available — that  is  to  say, 
first,  the  Court  might  direct  the  trustees  to  proceed  under  their 
power  in  the  will,  in  which  case  there  would  have  been  a  trust 
to  pay  the  expenses  out  of  income,  or,  secondly,  the  Court 

(1)  35  Cb.  D.  307. 
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BUCKLEY  might  not  direct  the  trustees  to  proceed  under  that  power,  but 
^^^^  might,  under  the  Settled  Land  Acts,  provide  for  such  as  were 
improvements  at  the  expense  of  capital.    The  Court  took  the 

^"^^Sre™^'  latter  course.  There  was  not  in  Clarke  v.  Thornton  (1),  as 
PtEiGH  there  is  here,  a  trust  coming  before  the  trust  for  the  tenant  for 
Kane.  life  and  providing  for  payment  of  improvements  out  of  income. 
There  would  have  been  such  a  trust  if  the  trustees  had  pro- 
ceeded, or  the  Court  had  directed  them  to  proceed,  in  exercise 
of  their  power — an  event  which  did  not  happen.  That  decision 
was  followed  by  Stirling  J.  in  In  re  Lord  Stamford's  Settled 
Estates  (2),  and,  again,  in  that  case  there  was  no  trust  for 
payment  of  improvements  out  of  income  before  arriving  at  the 
amount  payable  to  the  tenant  for  life.  The  learned  judge,  at 
p.  96  of  the  report,  says  that  in  Clarke  v.  Thornton  (1)  "  the 
will  had  thrown  the  improvements  on  the  income."  By  this 
he  meant,  I  think,  that  if  they  were  provided  for,  not  under 
the  Settled  Land  Acts,  but  by  the  exercise  of  the  power  in  the 
will,  they  were  thrown  upon  income — not  that  they  were 
thrown  by  the  will  upon  income  in  any  event.  I  think, 
therefore,  that  income  and  not  capital  ought  to  bear  the 
415Z.  105.  Id, 

There  is  another  ground  upon  which  I  think  this  case  ought 
again  to  be  decided  in  the  same  way.  These  repairs  and 
improvements  cannot  be  provided  for  out  of  capital  under  the 
Settled  Land  Act,  1882,  because  they  have  been  executed 
without  first  carrying  in  a  scheme  for  their  execution.  The 
application  must  be  made  under  s.  15  of  the  Settled  Land  Act, 
1890.  Under  that  section  there  is  a  discretion  in  the  Court : 
Countess  of  Cardigan  v.  Curzon-Hoive.  (3)  How  ought  I  to 
exercise  this  discretion  when  the  testator  has  expressly  pro- 
vided that  these  expenses  shall  be  borne  by  income  ?  It  seems 
to  me  that  I  ought  to  throw  them  where  the  testator  throws 
them,  and  direct  the  trustees  to  pay  these  expenses  out  of 
income,  inasmuch  as  the  works  fall  within  the  obHgation  to 
perform  and  observe  the  lessees'  covenants  in  the  leases.  It  is 
said  that  the  tenant  for  life  is  restrained  from  anticipation.  I 

(1)  35  Ch.  D.  ?>01.  (2)  43  Ch.  D.  84. 

(3)  9  Times  L.  E.  244. 
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do  not  see  that  any  difficulty  arises  from  this  fact.    There  will  buckley 
be  no  further  income  coming  to  her  under  the  trust  in  the 
will  until  there  shall  have  been  discharged  this  amount,  the 
payment  of  which  under  the  trust  has  priority  over  the  pay- 
ment  to  her.    I  therefore  hold  that  the  415^.  10s.  Id.  is  to  be  keigh 
borne  by  income.  Kane. 

Solicitors  for  applicants :  Mott  d  Son^ 

SoHcitors  for  M.  L.  Kane  and  G.  Fraser :  Stow,  Preston  d 
Lyttelton, 

SoHcitors  for  daughters  of  Plunkett:  Bannister y  Williams 
d  Bam, 

F.  E. 


In  re  SETON-SMITH.  buckley 
BUENAND  V,  WAITE.  ^' 

1902 

S.  3803.] 

Will — Construction — Oift  of   Furniture  and  other  Personal  Effects  — Effect 
as  regards  Fixtures  and  Trade  Furniture, 

Testator  was  an  innkeeper  carrying  on  business  at,  and  the  yearly 
tenant  of,  the  Koebuck  Hotel,  where  there  were  furniture  and  effects,  some 
part  of  which  was  used  by  him  personally  and  the  rest  for  the  purposes 
of  the  hotel  business ;  also  trade  and  tenant's  fixtures. 

By  his  will  he  bequeathed  "  all  the  furniture  and  other  personal  effects 
belonging  to  me,  and  which  at  the  date  of  my  death  are  at  the  Koebuck 
Hotel,"  to  W.,  and  he  gave  the  residue  of  his  personal  estate  to  other 
persons 

Held,  that  W.  was  entitled  to  the  furniture,  linen,  plate,  glass,  china, 
and  other  effects  at  the  hotel,  whether  used  for  domestic  purposes  or  for 
the  purposes  of  the  hotel  business ;  but  not  to  the  trade  or  tenant's 
fixtures. 

H.  Sbton-Smith  by  his  will,  dated  May  10,  1901,  in  which 
he  was  described  as  "  at  present  staying  at  the  Eoebuck  Hotel, 
Tilehurst,"  after  appointing  executors  and  trustees,  and  be- 
queathing his  live  stock,  and  a  trinket  to  be  selected  by  the 
legatee  to  two  different  persons,  proceeded  as  follows  :  "  I 
bequeath  all  the  furniture  and  other  personal  effects  belonging 
to  me,  and  which  at  the  date  of  my  death  are  at  the  Eoebuck 

YoL.  I.  1902.  .3  D  1 
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BUCKLEY  Hotel  aforesaid,  to  Gertrude  Alexandra  "Waite,  who  is  now 
residing  at  the  said  hotel."    The  will  contained  no  further 
special  reference  to  the  hotel  (except  as  the  residence  of  a 
^^^iw're"™'  Pecuniary  legatee),  but  the  testator  by  his  will  gave  the  residue 
BuRNAND    of  his  personal  estate  upon  certain  trusts,  after  paying  his 
Waite     funeral  and  testamentary  expenses  and  debts  and  pecuniary 

  legacies,  in  favour  of  Joan  Chard  and  Ethel  Chard. 

The  testator  died  qb.  May  11,  and  his  will  was  proved  on 
June  11,  1901. 

The  trustees  and  executors  took  out  an  originating  summons ^ 
to  which  Gertrude  A.  Waite,  Joan  Chard,  and  Ethel  Chard 
were  made  defendants,  for  the  determination  of,  amongst  others, 
the  questions  whether,  according  to  the  true  construction  of  the 
will,  any  and  which  of  the  effects  of  the  testator  at  the  Koebuck 
Hotel  at  the  date  of  his  death,  forming  part  of  (a)  his  trade  or 
tenant's  fixtures  and  trade  implements,  {b)  his  furniture  and 
personal  effects  not  connected  with  the  trade  or  business  carried 
on  by  him  at  the  hotel,  and  (c)  his  linen,  plate,,  glass,  china, 
and  other  effects  used  by  him  in  connection  with  his  said  trade 
or  business,  passed  under  the  gift  to  Gertrude  A.  Waite,  or 
under  the  gift  of  residuary  personalty. 

The  evidence  shewed  that  at  the  time  of  his  death  the 
testator  had  no  lease  of  the  hotel,  but  was  only  tenant  thereof,, 
and  that  he  carried  on  business  there  as  a  licensed  victualler ;. 
that  in  the  hotel  were  furniture  and  effects  used  independently 
of  the  business  of  the  hotel,  trade  or  tenant's  fixtures,  and  trade- 
*  implements,  linen,  plate,  glass,  china,  and  other  effects  used  in 
connection  with  the  hotel  business  ;  that  Gertrude  A.  Waite 
acted  as  manageress  of  the  hotel  without  salary,  but  on  the 
terms  of  receiving  a  share  of  the  profits ;  and  that  the  testator 
had  no  separate  private  residence, 

George  Laivrence,  for  the  trustees  and  executors,  stated  the- 
facts,  and  the  questions  raised  by  the  summons. 

W.  M.  Cann,  for  G.  A.  Waite.  All  the  furniture  in  the 
hotel  passed  by  the  gift  whether  it  was  used  exclusively  for  the 
testator's  domestic  or  personal  use  or  not.  The  term  "  personal 
effects  "  means  personal  estate.    The  term  generally  used  in- 
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wills  is  "household  furniture,"  but  "furniture"  is  a  larger  Buckley 
term. 


A  bequest  of  "  household  furniture  and  other  household 
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effects  "  in  a  dwelling-house  comprises  all  property  kept  there  ^'^'^j^'^g"^"' 
either  for  use  or  ornament :  Cole  v.  Fitzgerald.  (1)    Where  a  Burnand 
testator  gave  all  his  estate  at  a  certain  place  where  he  resided,  waite. 
"  also  all  furniture  and  other  movable  goods  "  there,  the  gift 
was  held  to  include  live  stock  and  implements  of  husbandry  in 
or  about  the  adjoining  lands  and  money  in  the  house  :  Swinfen 
V.  Sioinfen  {No.  4).  (2) 

The  tenant's  and  trade  fixtures  could  have  been  re- 
moved by  the  testator  at  any  time,  and  they  also  passed  to 
G.  A.  Waite. 

Christopher  James,  for  the  residuary  legatees.  The  residuary 
legatees  claim  the  fixtures,  furniture,  and  effects,  except  the 
furniture  and  effects  which  were  unconnected  with  the  trade. 

Tenant's  fixtures  in  a  leasehold  house  occupied  by  the  testator 
do  not  pass  under  a  gift  of  "  household  furniture  "  :  Finneij  v. 
Grice.  (3) 

The  term  "  personal  effects  "  must  be  read  as  only  including 
things  ejusdem  generis  with  furniture,  and  would  cover  what 
was  held  to  pass  under  the  gift  in  Cole  v.  Fitzgerald  (1),  but 
not  things  connected  with  the  trade.  If  a  cabinet-maker 
bequeathed  all  the  furniture  in  his  house,  and  he  carried  on 
business  at  the  same  place,  the  furniture  offered  for  sale  would 
not  pass. 

In  Swinfen  v.  Swinfen  (2)  there  was  no  residuary  gift.  That 
case  was  considered  in  Northey  v.  Paxton  (4),  where  effect  was 
given  to  the  ejusdem  generis  doctrine  by  excluding  jewellery 
from  a  gift  of  "  all  the  household  furniture  and  effects  "  in  and 
about  the  residence  of  the  testatrix. 

In  Pratt  v.  Jachson  (5)  the  House  of  Lords  held  that  beds 
and  other  furniture  in  a  seamen's  home  were  not  household 
furniture. 

(1)  (1823)  1  S.  &  S.  189  ;  affirmed        (3)  (1878)  10  Ch.  D.  13. 
on  appeal  (1827)  3  Kuss.  301 ;  27        (4)  (1889)  60  L.  T.  30. 

E.  K.  80.  (5)  (1725)  2  P.  Wms.  302 ;  reversed 

(2)  (1860)  29  Beav.  207.  on  appeal  (1726)  1  Bro.  P.  C.  222. 
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BUCKLEY     Manning  v.  Purcell  (1)  and  Le  Farrant  v.  Spencer  (2)  are 
authorities  shewing  that  "  household  furniture "   does  not 


1902 


include  things  even  in  the  building  where  the  testator  resided 
^^^Jw're"^^'  which  are  used  for  trade  or  merchandise,  as  distinguished  from 
BuENAND    domestic  use. 


V. 

Waite. 


Buckley  J.  The  question  I  have  to  decide  is,  What  is 
the  meaning  of  "  all  the  furniture  and  other  personal  effects 
belonging  to  me,  and  which  at  the  date  of  my  death  are  at  the 
Koebuck  Hotel "  ?  The  testator  carried  on  the  business  of  an 
innkeeper  at  the  hotel,  which  he  held  upon  a  yearly  tenancy. 
Miss  Waite,  the  legatee,  was  the  manageress  of  the  hotel  and 
lived  there.  She  brought  some  furniture  with  her  when  she 
came  to  live  there.  She  had  no  regular  salary,  but  was  entitled 
to  a  share  of  the  profits  of  the  business. 

The  legatee  says  in  the  first  place  that,  under  a  gift  of  the 
things  I  have  mentioned,  she  is  entitled  to  the  fixtures  in  the 
hotel.  I  think  not.  It  is  true  that  the  fixtures  belonged  to 
the  testator,  but  it  is  most  improbable  that  he  intended  to  give 
Miss  Waite  the  right  to  take  down  such  things  as  roller-blinds 
and  gas-fittings.  Suppose  the  testator  had  been  the  owner  of 
the  house,  and  had  given  the  house  to  A.  and  the  furniture  and 
other  personal  effects  in  it  to  B.,  A.  would  clearly  have  been 
entitled  to  the  fixtures.  I  do  not  think  that  it  makes  any 
difference  that  the  testator  in  this  case  held  the  house  on  only 
a  short  tenancy.  In  Finney  v.  Grice  (3)  Sir  George  Jessel  put 
the  case  which  I  have  put.  There  the  gift  was  to  the  testator's 
wife  of  all  his  "  household  furniture,  plate,  linen,  and  china 
articles  and  things  "  with  certain  exceptions  "  that  may  be 
within  my  dwelling-house  at  the  time  of  my  decease,"  and  the 
Master  of  the  Eolls  said :  "I  dissent  most  emphatically  from 
the  proposition  that  where  the  owner  of  a  leasehold  house 
•containing  tenant's  fixtures  bequeaths  the  house  to  A.  and  the 
*  furniture  '  to  B.,  that  entitles  B.  to  remove  the  mantel-pieces, 
stoves,  kitchen  dressers  and  shelves,  and  articles  of  that  kind." 
He  held  that  the  words  of  the  gift  did  not  pass  the  tenant's 

(1)  (1855)  7  D.  M.  &  G.  55.  (2)  (1748)  1  Ves.  Sen.  97. 

(3)  10  Ch.  D.  13,  14. 
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fixtures  in  a  leasehold  house  occupied  by  the  testator.  I  hold  Buckley 
that  in  the  present  case  neither  the  trade  fixtures  nor  the 

.  1902 

tenant's  fixtures  passed  to  Miss  Waite. 

As  regards  the  furniture,  some  was  used  by  the  testator,  '^^'^j^^^"^"* 
some  by  Miss  Waite,  and  some  by  the  visitors  staying  at  the  burnand 
hotel.     There  was  also  a  quantity  of  plate,  Hnen,  and  other  ^^lii^. 

effects  used  indiscriminately.    The  residuary  legatees  say  that   

the  only  things  that  passed  to  Miss  Waite  were  those  which 
belonged  to  the  testator  in  the  sense'  that  he  used  them  per- 
sonally and  not  merely  for  the  purposes  of  the  business.  That 
is  not  the  view  which  I  take.  The  things  which  I  have 
mentioned  passed  to  her  whether  they  were  used  for  business 
purposes  or  not. 

Certain  decisions  relied  on  by  counsel  for  the  residuary 
legatees  are  distinguishable.  In  Fratt  v.  Jackson  (1)  the 
question  to  be  decided  arose  under  the  following  circumstances. 
Jackson  lived  in  London,  and  he  also  had  near  Gosport  a 
seamen's  home  where  there  were  a  number  of  beds  and  other 
furniture.  There  was  a  settlement  under  which  his  wife  was 
entitled  to  "  all  or  any  the  household  goods  or  utensils  or 
household  stuff,  rings,  plate,  jewels  or  linen  "  of  her  husband 
at  his  death.  The  point  for  decision  was  whether  on  her 
husband's  death  she  was  entitled  to  the  beds  and  furniture  in  the 
house  near  Gosport.  As  reported  in  1  Brown's  Parliamentary 
Cases,  p.  222,  it  was  ultimately  held  that  she  was  not  entitled 
to  the  beds  and  furniture  in  the  seamen's  home.  The  house- 
hold the  goods  of  which  she  was  to  take  was  the  household  of 
her  husband,  and  the  home  near  Gosport  was  not  for  this 
purpose  his  household. 

In  Le  Farrant  v.  Spencer  (2)  the  gift  was  of  all  the  testator's 
"household  furniture,  linen,  plate,  and  apparel  whatsoever," 
and  those  words  were  held  not  to  include  goods  which  the 
testator  had,  not  for  his  own  domestic  use,  but  for  trade  or 
merchandise.  In  Manning  v.  Purcell  (3)  the  bequest  was  of 
all  my  moneys,  household  furniture,  plate,  books,  linen, 
wearing  apparel,  &c.,  &c.,"  and  it  was  held  that  such  parts 

(1)  2  P.  Wms.  302 ;  reversed  on  (2)  1  Ves.  Sen.  97. 

appeal  1  Bro.  P.  C.  222.  (3)  7  D.  M.  &  G.  55. 
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BUCKLEY  only  of  the  furniture  of  a  tavern,  where  he  carried  on  business 
^'       and  occasionally  slept,  as  were  for  his  own  domestic  or  personal 
^^^^      use,  passed  by  the  gift.    The  ground  of  the  decision  was,  I 


^^^Tnrr'^'''  think,  that     my  household  furniture  "  did  not  include  such 
BuRNAND^  goods  in  the  tavern  as  belonged  merely  to  the  business  there 
Waite     carried  on,  and  were  designed  for  the  purposes  of  that  business. 

  In  my  judgment  those  cases  do  not  apply  to  the  present  case. 

The  gift  here  is  not  of  "  my  household  furniture,"  but  of  "  the 
furniture  ....  belonging  to  me  ....  at  the  Koebuck."  I 
hold  that  all  the  furniture,  linen,  plate,  china,  glass,  and 
other  effects  belonging  to  the  testator,  and  which  at  the  date 
of  his  death  were  at  the  Koebuck  Hotel,  whether  they  were 
used  in  the  business  or  not,  passed  under  the  bequest  to  Miss 
Waite,  but  that  neither  the  trade  nor  the  tenant's  fixtures 
passed  under  that  bequest. 

There  must  be  an  inquiry  as  to  what  were  trade  or  tenant's 
fixtures. 

Solicitors  for  trustees  and  residuary  legatees :  Morris  d 
Bristow. 

Solicitors  for  G.  A.  Waite  :  Grihhle  d  Co.,  for  G.  E.  Heivett, 
Beading, 

F.  E. 
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In  re  BENJAMIN. 
NEVILLE  V.  BENJAMIN. 


JOYCE  J. 


1902 


[1900   B.  5435.] 


Feb.  1. 


Will  —  Legatee  entitled  io  Share  on  surviving  Testator — Disappearance  in 
Testator's  Lifetime — No  Evidence  of  Death — Presumption —  Onus  Prohandi. 

In  September,  1892,  P.,  who  was  then  twenty-four  years  of  age,  dis- 
appeared, and  he  had  never  since  been  heard  of.  Under  his  father's  will 
he  was  entitled  to  a  share  of  the  residuary  estate  in  the  event  of  his 
surviving  the  testator.  The  testator  died  in  June,  1893.  Upon  a 
summons  taken  out  by  the  trustees  in  1900  to  have  it  determined  how 
P.'s  share  ought  to  be  dealt  with : — 

Heldf  that  P.  must  be  presumed  to  be  dead,  and,  in  the  absence  of  proof 
that  he  had  survived  the  testator,  the  Court,  without  making  any  declara- 
tion as  to  the  date  of  P.'s  death,  gave  the  trustees  liberty  to  distribute  his 
share  on  the  footing  that  he  had  predeceased  the  testator. 

David  Benjamin,  by  his  will  dated  in  1891,  gave  his  resi- 
duary estate  to  trustees  upon  trust  for  sale  and  conversion,  and 
to  divide  the  proceeds  into  as  many  shares  as  he  should  have 
children  who  should  be  living  at  his  death,  or  should  have  died 
in  his  lifetime  leaving  children  living  at  his  death,  and  to 
appropriate  one  share  to  each  such  child  of  the  testator. 

The  testator  died  on  June  25, 1893.  He  had  thirteen  children, 
twelve  of  whom  were  living  at  his  death,  but  as  to  one  of  them, 
Philip  David  Benjamin,  it  was  not  known  whether  he  had 
predeceased  the  testator  or  not,  he  having  on  September  1, 
1892,  disappeared  under  the  following  circumstances.  At  that 
time  he  was  twenty-four  years  of  age,  and  was  employed  as  a 
traveller  in  the  service  of  Messrs.  Blanckensee  &  Son,  Limited, 
of  Birmingham.  Some  of  the  members  of  the  firm  were  nearly 
related  to  him.  In  August,  1892,  he  went  abroad  for  a  holiday. 
On  September  1,  1892,  he  was  at  Aix-la-Chapelle  with  a  friend. 
On  that  day  he  received  a  communication  from  his  firm  requir- 
ing his  attendance  in  London.  Upon  receipt  of  this  he  at  once 
left  his  friend,  promising  to  return  in  a  few  days,  and  started  by 
train  apparently  for  London.  Since  that  day  nothing  had  been 
heard  of  him,  although  searching  inquiries  had  been  made  and 
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Benjamin, 
In  re. 

Neville; 

V. 

Benjamin. 


JOYCE  J.  advertisements  published  in  all  the  English  Colonies  and  in 
1902  other  parts  of  the  world.  It  appeared  that  an  examination  of 
his  accounts  shewed  that  he  was  in  default  to  his  employers, 
but  their  communication  to  him  had  contained  no  threat  or 
suggestion  of  prosecution,  and  the  amount  of  his  defalcation 
was  at  once  made  good  to  the  firm  by  the  testator. 

By  a  codicil  dated  September  29,  1892,  the  testator  altered 
the  provision  which  he  had  made  for  him  by  his  will.  The 
share  to  which  P.  D.  Benjamin  was  entitled  if  he  survived  the 
testator  amounted  to  about  30,000Z. 

Letters  of  administration  to  his  estate  had  been  granted  to 
one  of  his  brothers,  leave  having  been  obtained  from  the 
Probate  Division  to  swear  his  death  on  or  since  September  1, 
1892.  In  1900  the  trustees  of  the  testator's  will  took  out  an 
originating  summons  to  have  it  determined  in  what  manner 
the  share  of  P.  D.  Benjamin  in  the  estate  of  his  father  ought 
to  be  dealt  with  or  disposed  of  by  them. 

In  answer  to  an  inquiry  directed  by  the  Court  on  March  14, 
1901,  the  master  had  stated  that  he  was  unable  to  certify 
whether  P.  D.  Benjamin  was  living  or  dead,  or  if  dead,  when 
he  died.  He  certified,  however,  that  P.  D.  Benjamin  was  not 
married  at  the  time  of  his  disappearance,  and  that  no  person 
claiming  to  be  his  wife  or  child  had  come  in  under  the  adver- 
tisements which  had  been  issued,  or  made  any  application  to 
the  trustees  or  their  solicitors.  The  trustees  now  asked  for  an 
order  upon  the  summons  giving  them  liberty  to  distribute  the 
estate  as  if  P.  D.  Benjamin  had  predeceased  the  testator. 


Hughes,  K.C.,  and  E.  Ford,  for  the  trustees.  P.  D.  Ben- 
jamin must  now  be  presumed  to  be  dead,  and  the  burden  of 
proof  is  upon  those  claiming  under  him  to  shew  that  he  was 
living  at  the  testator's  death,  and  so  entitled  to  take  under  the 
will :  In  re  Walker.  (1) 

A,  H.  Hessely  for  the  administrator  of  P.  D.  Benjamin. 
There  is  no  presumption  that  P.  D.  Benjamin  predeceased  the 
testator.  The  rule  of  the  Court  is  to  presume  life  unless 
there  is  good  reason  to  suppose  the  contrary.  Disappearance 

(1)  (1871)  L.  Pu  7  Ch.  120. 
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unaccounted  for  is  necessary  to  rebut  the  presumption  of  life : 
Taylor  on  Evidence,  9th  ed.  p.  171.  When  there  is  good 
motive  for  disappearance,  the  presumption  of  death  does  not 
arise.  The  principle  on  which  the  Court  presumes  death  in 
such  cases  is,  that  if  the  person  were  living  he  would  probably 
have  communicated  with  his  friends  or  relatives.  When  no 
such  probability  exists,  the  presumption  cannot  arise :  Bowden 
v.  Henderson.  (1)  In  Watson  v.  England  (2)  it  was  held  that 
death  ought  not  to  be  presumed  merely  from  the  fact  of  a 
person  not  having  been  heard  of  for  seven  years,  if  the  other 
circumstances  of  the  case  render  it  probable  that  he  would  not 
be  heard  of  though  alive.  Shad  well  V.-C.  there  said  that  the 
old  law  relating  to  the  presumption  of  death  was  daily  becoming 
more  and  more  untenable.  For,  owing  to  the  facility  which 
travelling  by  steam  afforded,  a  person  might  then  (1844)  be 
transported  in  a  very  short  space  of  time  from  this  country  to 
the  backwoods  of  America,  or  to  some  other  region,  where  he 
might  never  be  heard  of  again.  The  observations  of  the  Yice- 
Chancellor  would  probably  have  been  stronger  had  he  been 
deciding  that  case  at  the  present  time. 

In  this  case  there  is  abundant  reason  for  the  disappearance 
of  P.  D.  Benjamin,  and  for  his  not  communicating  with  his 
relatives ;  and  the  Court  will  not  presume  that  he  died  at  any 
fixed  time.  On  the  contrary,  it  ought  to  be  presumed  that  he 
was  alive  at  the  death  of  the  testator :  Corbishley's  Trusts.  (3) 
See  also  Bi  re  Phenes  Trusts  (4) ;  In  re  Lewes'  Trusts  (5) ; 
In  re  Bhodes  (6) ;  Hickman  v.  Upsall.  (7)  In  In  re  Walker  (8) 
there  was  every  ground  for  supposing  that  if  the  person  in 
question  there  had  been  alive  he  would  have  communicated 
with  his  friends.    It  is  not  so  here. 


JOYCE  J. 
1902 

Benjajmin, 
In  re. 

Neville 

V. 

Benjamin. 


Joyce  J.  I  think  in  this  case  that  Philip  David  Benjamin 
must  be  presumed  to  be  dead.  There  is  no  reason  why  he 
should  hesitate  to  come  home  now,  although  there  might  have 


(1)  (1854)  2  Sm.  &  Giff.  360,  366. 

(2)  (1844)  14  Sim.  28. 

(3)  (1880)  14  Ch.  D.  846. 

(4)  (1870)  L.  K.  5  Ch.  139. 


(5)  (1871)  L.  E.  6  Ch.  356. 

(6)  (1887)  36  Ch.  D.  586. 

(7)  (1875)  L.  R.  20  Eq.  136. 

(8)  L.  E.  7  Ch.  120. 
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been  at  first.  The  question  is  as  to  when  he  died.  If  he 
is  to  be  presumed  to  be  dead,  I  think  the  case  of  In  re 
Walker  (1)  distinctly  appHes,  and  the  onus  of  proof  is  on  his 
administrator.  He  has  failed  to  adduce  any  evidence  to  shew 
that  P.  D.  Benjamin  survived  the  testator.  I  myself  consider 
it  highly  probable  that  he  died  on  September  1,  1892,  or  at 
all  events  shortly  after.  I  am  clearly  of  opinion  that  the 
onus  is  on  those  claiming  under  him  to  prove  that  he  survived 
the  testator.  In  my  opinion,  therefore,  the  trustees  are  at 
liberty  to  distribute.  I  am  anxious,  however,  not  to  do  any- 
thing which  would  prevent  his  representative  from  making 
any  claim  if  evidence  of  his  death  at  any  other  time  should  be 
subsequently  forthcoming.  I  shall  not,  therefore,  declare  that 
he  is  dead,  but  I  will  make  an  order  in  the  following  form  : — 

In  the  absence  of  any  evidence  that  the  said  P.  D.  Benjamin  survived  the 
testator,  let  the  trustees  of  the  testator's  will  be  at  liberty  to  divide  the  share 
of  the  testator's  estate  devised  and  bequeathed  in  favour  of  the  said  P.  D. 
Benjamin,  his  wife  and  children,  upon  the  footing  that  P.  D.  Benjamin  was 
unmarried  and  did  not  survive  the  testator. 


Solicitors  :  Emanuel  d  Simmonds, 

(1)  L.  K.  7  Ch.  120. 
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GKOVE  V.  POETAL. 

[1901    G.  2044.] 

Lease  —  Construction  —  Demise  of  Exclusive  Bight  of  Fishing  —  Covenant 
against  Assignment — Grant  hy  Lessee  of  Limited  Licence  to  Fish. 

By  an  indenture  of  lease  the  defendant  demised  to  the  plaintiff  the 
exclusive  right  of  fishing  in  a  certain  portion  of  a  river,  "  together  with 
full  liberty  of  ingress,  egress,  and  regress  for  the  said  lessee  and  his  autho- 
rized friends  at  all  times  "  during  the  term  thereby  granted  "  to  fish  with 
rods  and  lines  in  a  proper  and  sportsmanlike  manner  ....  and  the  fish 
which  they  shall  then  and  there  take  to  have  and  retain  to  his  and 
their  own  use."  The  lessee  covenanted  that  he  would  not  during  the 
term  "  underlet,  assign,  transfer,  or  set  over,  or  otherwise  by  any  act  or 
deed  procure,  the  said  premises  to  be  assigned,  transferred,  or  set  over  unto 
any  person  or  persons  whomsoever  "  without  the  consent  in  writing  of  the 
lessor,  his  heirs  or  assigns  : — 

Held,  that,  inasmuch  as  the  covenant  did  not  expressly  apply  to  "  any 
part "  of  the  premises  as  well  as  to  the  whole,  the  lessee  was  not  precluded 
from  granting  a  licence  to  another  person  (limited  to  two  rods)  to  fish  in 
the  river  during  the  residue  of  the  term  granted  by  the  lease. 

Dictum  of  Lord  Eldon  in  Church  v.  Brown,  (1808)  15  Yes.  258; 
10  K.  K.  74,  followed. 

By  an  indenture  dated  April  25,  1894,  the  defendant  demised 
to  the  plaintiff  "  all  that  the  exclusive  right  of  fishing  in  manner 
hereafter  mentioned  "  in  and  upon  certain  portions  of  the  river 
Test,  in  the  parishes  of  Freefolk,  Laverstoke,  and  Overton,  in 
the  county  of  Southampton,  "  together  with  full  liberty  of 
ingress,  egress,  and  regress  for  the  said  lessee  and  his  authorized 
friends  at  all  times  during  the  term  intended  to  be  hereby 
granted  to  fish  in  such  above-described  portions  of  the  said 
river  Test  with  rods  and  lines  in  a  proper  and  sportsmanlike 
manner  at  right  and  seasonable  periods  of  the  year,  and 
without  using  nets  or  other  means  than  the  artificial  fly,  and 
the  fish  which  they  shall  then  and  there  take  to  have  and 
retain  to  his  and  their  own  use,  to  have  and  to  hold  the  said 
right  of  fishing  and  premises  hereinbefore  expressed  to  be 
demised  unto  the  said  lessee  from  September  30,  1893,  for 
three,  seven,  fourteen,  or  twenty-one  years,  at  the  option  of 
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the  said  lessee,  or  until  one  year's  notice  is  given  by  the  said 
lessee  to  determine  the  said  tenancy  on  September  30,  in  any 
one  of  such  years  as  aforesaid,  yielding  and  paying  therefor 
during  the  said  term  hereby  granted  the  rent  or  sum  of  300Z." 
And  the  lease  contained  a  covenant  by  the  lessee  that  he  should 
not  nor  would  during  the  said  term  "  underlet,  assign,  transfer,, 
or  set  over  or  otherwise  by  any  act  or  deed  procure  the  said 
premises  to  be  assigned,  transferred,  or  set  over  unto  any 
person  or  persons  whomsoever  without  the  consent  in  writing 
of  the  said  lessor,  his  heirs,  or  assigns  being  first  obtained  for 
that  purpose."  And  the  lease  further  provided  that  it  should 
be  allowed  to  the  "  lessor,  his  heirs,  executors,  and  administra- 
tors, and  to  any  person  staying  in  his  house  to  whom  he  may 
give  leave  to  fish  with  his  rod  in  the  said  waters  without  let  or 
hindrance."  The  lease  also  contained  a  proviso  for  re-entry  by 
the  lessor  in  case  of  breach  or  non-performance  by  the  lessee  of 
any  of  the  covenants  or  agreements  therein  contained.  The 
plaintiff  alleged  that  he  had  entered  into  an  agreement  with  a 
Mr.  Bryant  to  grant  him  a  licence  and  authority  to  fish  in  that 
portion  of  the  river  Test  comprised  in  the  lease  in  the  manner 
and  for  the  like  periods  as  in  the  lease  was  provided  (but  so 
that  not  more  than  two  rods  should  be  used  at  any  time)  for 
the  whole  residue  then  unexpired  of  the  term  granted  by  the 
lease.  The  defendant  objected  to  this,  on  the  ground  that  it 
constituted  a  breach  of  the  covenant  by  the  plaintiff  not  to 
assign  or  underlet,  and  he  threatened  to  treat  Mr.  Bryant  as  a 
trespasser.  The  plaintiff  then  took  out  this  summons  for  the 
determination  of  the  question  whether  he  was  entitled  to 
grant  the  licence  to  Mr.  Bryant  without  the  consent  of  the 
defendant. 


Younger,  K.C.,  and  Cassel,  for  the  plaintiff.  The  plaintiff  is 
entitled  to  grant  this  licence.  The  true  view  of  the  lease  i& 
that  it  is  a  demise  to  the  plaintiff  of  the  exclusive  right  of 
fishing,  with  a  proviso  that  it  must  be  exercised  in  a  sportsman- 
like manner  within  the  terms  of  the  lease.  Subject  to  that 
condition,  he  is  at  liberty  to  authorize  any  person  he  likes  to 
fish.    There  is  no  limitation  upon  his  rights  except  this  cove- 
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nant.    The  licence  is  not  an  "  underletting,"  "  assignment,"  or 

transfer  "  within  the  covenant.  The  "  said  premises  "  are 
"the  exclusive  right  of  fishing."  There  must  be  a  complete 
assignment  by  the  plaintiff  of  the  subject-matter  of  the  lease 
to  some  other  person  in  order  to  constitute  a  breach  of  the 
covenant :  Daly  v.  Edwardes.  (1) 

The  expression  "  authorized  friends  "  must  mean  "  autho- 
rized persons."  There  is  nothing  in  the  lease  to  limit  the 
expression  to  "  friends  "  in  the  strict  sense  of  the  term.  The 
demise  is  a  grant  of  an  absolute  right  of  property.  The  Court 
always  construes  such  covenants  as  this  most  strictly :  Church 
V.  Brown.  (2)  That  case  is  important  from  two  points  of  view  : 
(1.)  as  shewing  the  mode  of  construing  such  covenants — 
namely,  strictly ;  and  (2.)  as  deciding  that  there  is  no  breach 
by  the  assignment  or  underletting  of  a  part  of  the  premises. 
That  principle  was  acted  on  in  Crusoe  v.  Bughy  (3) :  see  also 
Gentle  v.  Faulkner.  (4) 

In  Holford  v.  Bailey  (5)  it  was  held  that  a  sole  and  exclusive 
fishery  was  equivalent  to  a  several  fishery,  in  respect  of  the 
disturbance  of  which  an  action  of  trespass  would  lie;  and  in 
Fitzgerald  v.  Firhanh  (6)  the  Court  of  Appeal  held  that  the 
grant  of  an  exclusive  right  of  fishing  in  a  defined  part  of  a 
river  did  not  give  a  mere  licence,  but  a  profit  a  prendre,  which 
was  an  incorporeal  hereditament.  The  plaintiff  is  not  seeking 
by  this  licence  to  assign  a  several  fishery. 

Hughes,  K.C.,  and  T.  T.  Methold,  for  the  defendant.  The 
plaintiff's  argument  must  go  to  this — that  he  is  entitled  to  grant 
any  number  of  licences.  The  licence  which  he  is  proposing  to 
grant  is  a  demise  or  grant  of  a  profit  a  prendre,  and  it  is  an 
underletting  of  the  premises  within  the  meaning  of  the  cove- 
nant. An  underletting  of  a  part  of  the  premises  is,  nevertheless, 
an  underletting.  In  Church  v.  Brown  (2)  it  was  not  necessary 
to  decide  that  point,  and  the  point  only  rests  on  the  dictum  of 
Lord  Eldon.    In  Boe  v.  Sales  (7)  Lord  Bllenborough  pointed 

(1)  (1900)  83  L.  T.  548 ;  S.C.  on  (3)  (1770)  2  W.  Bl.  766. 
appeal  to  House  of  Lords  sub  nom.  (4)  [1900]  2  Q.  B.  267. 
Edwardes  v.  Barrington,  (1901)  18  (5)  (1849)  13  Q.  B.  426. 
Times  L.  K.  169.  (6)  [1897]  2  Ch.  96. 

(2)  15  Yes.  258;  10  R.  R.  74.  (7)  (1813)  1  M.  &  S.  297. 
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JOYCE  J.  out  that  what  was  material  to  the  landlord  in  such  a  case  wa& 

1902  •  the  guarding  against  having  any  other  than  the  person  in  whom 

Q^y^  he  confides  as  tenant  let  into  possession  without  his  consent. 

^  It  is  clear  on  this  covenant  that  an  underletting:  of  part  of 

Portal,  _        ^  ^    ^  ^  ^ 
  the  premises  is  a  breach.    This  is  a  grant  of  an  interest  in 

land,  and  not  a  mere  licence  :  Hooper  v.  Clark  (1) ;  Webber  v. 

Lee  (2) ;  Wood  v.  Leadbitter  (3) ;  Smith  v.  Kemp.  (4) 

Apart  from  the  covenant,  the  lessee  has  no  such  right  as  he 
contends  for.  The  lease  gives  no  right  to  any  one  except  the 
lessee  and  his  authorized  friends.  The  proposed  transaction  is, 
in  fact,  an  underletting  in  the  guise  of  a  licence ;  and  an  under- 
letting of  part  of  the  premises  is  none  the  less  an  underletting. 

[Joyce  J.    What  is  a  "  letting  "  ?] 

A  licence  to  fish  even  for  an  hour  and  take  away  the  fish 
■  caught  is  a  letting  :  Holford  v.  Bailey,  (5) 

[Joyce  J.  This  licence  does  not  give  an  exclusive  right  to 
the  licensee.] 

It  is  immaterial  whether  it  is  exclusive  or  not,  it  is  none 
the  less  an  underletting  of  the  premises. 

This  is  a  grant  of  an  interest  in  land  for  a  term,  and  is  clearly 
an  underletting. 

Younger y  E.G.,  in  reply.  If  it  were  not  for  the  covenant 
the  lessee  would  clearly  have  been  entitled  to  assign.  Other- 
wise there  would  be  no  necessity  for  the  covenant,  which, 
moreover,  is  a  usual  one.  The  covenant  is  against  assigning 
the  demised  premises,  i.e.,  the  exclusive  right,"  and  not  any 
part  thereof."    The  absence  of  those  words  is  vital. 

[He  also  referred  to  Combridge  v.  Harrison.  (6)] 

Joyce  J.  I  am  of  opinion  that  this  licence  to  Mr.  Bryant 
for  two  rods  is  perfectly  good.  If  the  meaning  of  the  licence 
were  that  only  two  rods  were  to  be  used  altogether,  and  that 
Mr.  Grove  was  to  be  excluded  from  fishing  at  all,  so  that 
Mr.  Bryant  would  have  an  exclusive  Hcence  for  two  rods,  and 
there  would  be  no  other  rods  on  the  stream,  I  think  it  would 


(1)  (1867)  L.  K.  2  Q.  B.  200. 

(2)  (1882)  9  Q.  B.  D.  315. 

(3)  (1845)  13  M.  &  W.  838,  844. 


(4)  (1692)  2  Salk.  637. 

(5)  13  Q.  B.  426,  446. 

(6)  (1895)  72  L.  T.  592.. 
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have  been  well  arguable  that  the  effect  of  that  would  be  to   JOYCK  J. 
procure  the  premises  to  be  transferred  to  Mr.  Bryant.   I  think,  1902 
also,  that  if  the  covenant  against  assignment  had  extended,  (4rove 
not  merely  to  "the  said  premises,"  but  also  to  "  any  part  of  popTAr 

the  premises,"  the  case  might  have  been  arguable  for  the   

defendant. 

But  Lord  Eldon  says  distinctly  in  Church  v.  Broion  (1)  that 
a  covenant  not  to  part  with  the  possession  of  the  premises 

would  not  have  restrained  the  tenant  from  parting  with  a 
part  of  the  premises."  The  reason  of  that,  no  doubt,  is  that 
these  covenants  have  always  been  construed  with  the  utmost 
jealousy  to  prevent  the  restraint  from  going  beyond  the  express 
stipulation.  The  dictum  I  have  quoted,  so  far  as  I  can  make 
out,  has  never  been  disapproved  of.  It  is  quoted  in  the  text- 
books, and  considered  by  the  text-writers  to  be  law.  Similarly 
a  covenant  against  assignment  does  not  prevent  the  tenant 
from  underletting  unless  the  words  forbid  an  assignment  for 
any  part  of  the  term,  and  there  is  the  same  reason  for  that 
construction.  Again,  in  Crusoe  v.  Bughy  (2)  the  judgment 
is  to  this  effect :  "  The  Courts  have  always  held  a  strict 
hand  over  these  conditions  for  defeating  leases.  Very  easy 
modes  have  always  been  countenanced  for  putting  an  end  to 
them.  The  lessor,  if  he  pleased,  might  certainly  have  provided 
against  the  change  of  occupancy  as  well  as  against  an  assign- 
ment, but  he  has  not  done  so  by  words  which  admit  of  no 
other  meaning."  The  words  there  were,  "  assign,  transfer,  or 
set  over,  or  otherwise  do  or  put  away  this  present  indenture 
of  demise,  or  the  premises  hereby  demised."  Then  the  learned 
judge  goes  on  to  say  :  assign,  transfer,  and  set  over '  are  mere 
words  of  assignment — '  otherwise  do  or  put  away,'  signifies- 
any  other  mode  of  getting  rid  of  the  premises  entirely."  That 
case  is  mentioned  by  Sir  William  Grant  in  the  case  of  Green- 
away  V.  Adams  (3),  where  he  says:  "I  have  no  doubt  upon 
the  construction  of  this  covenant  " — that  is  the  covenant  he 
was  considering  in  that  particular  case.  "  This  case  is  not 
like  Crusoe  v.  Bughy  (2),  where  all  the  words  of  the  covenant- 

(1)  15  Yes.  258,  265 ;  10  R.  R.  74.  (2)  2  W.  Bl.  76&,  767. 

(3)  (1806)  12  Yes.  395,  400. 
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could  have  distinct  effect  and  operation,  without  referring 
at  all  to  an  underlease;  and  it  did  not  necessarily  follow, 
that  the  lessor,  as  he  did  not  choose,  that  the  tenant  should 
assign,  therefore  intended  to  restrain  underletting."  I  under- 
stand Sir  William  Grant  to  approve  of  Crusoe  v.  Bughy.  (1) 

Further,  I  must  say,  looking  at  the  particular  nature  of  the 
property  demised  in  this  case — the  subject  of  the  demise — 
that  I  doubt  whether  the  granting  of  the  licence  to  Mr.  Bryant 
is  a  transfer  of  any  part  of  the  demised  premises ;  but  I  do  not 
decide  the  case  upon  that.  I  decide  it  upon  the  principle  of 
the  dictum  of  Lord  Eldon,  and  I  hold  that  by  reason  of  the 
omission  from  the  covenant  of  the  words  "  any  part  of  the 
premises  "  an  assignment  of  a  part  of  the  premises  was  not 
forbidden. 


[His  Lordship  accordingly  declared  as  follows :  "  That  the 
plaintiff  is  entitled  to  grant  a  licence  to  G.  B.  Bryant  in  the 
summons  mentioned,  his  assigns,  or  any  person  or  persons 
.authorized  by  him  or  them,  to  iQsh  in  all  that  portion  of  the 
river  Test  comprised  in  the  said  lease,  in  the  like  manner  and 
for  the  like  periods  in  the  said  lease  provided,  for  the  whole 
residue  now  unexpired  of  the  term  granted  by  the  said  lease, 
provided  that  such  licence  shall  not  extend  to  or  permit  of 
fishing  with  more  than  two  rods  at  one  and  the  same  time."] 


Solicitors  :  Lee  d  Femhertons  ;  Winter ^  Bothamley  d  Go, 


(1)  2  W.  Bl.  766,  767. 


G.  A.  S. 
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Feb.  10. 


[1900    C.  3758.] 


Principal  and  Surety — Guarantee — Bond  to  secure  Fidelity  of  Employee — 
Death  of  Surety — Notice — Determination  of  Liability. 

Where  a  bond  is  given  by  a  surety  for  the  integrity  of  a  person,  in  con- 
sideration of  that  person's  being  appointed  to  an  office  by  the  obligee  of 
the  bond,  the  liability  of  the  surety  will  not,  unless  expressly  so  stipulated 
in  the  bond,  be  determined  by  his  death. 

Point  of  Law.  • 

In  1882  the  plaintiff,  Blayney  Eeynell  Balfour,  who  was  the 
owner  of  certain  estates  in  Ireland,  appointed  one  DolHng  to 
act  as  agent  to  his  estates  and  receiver  of  the  rents  thereof,  and, 
in  consideration  of  this  appointment.  Dolling,  and  his  father- 
in-law  John  Gregory  Crace  as  his  surety,  executed  a  joint 
and  several  bond  dated  June  25,  1883,  for  the  sum  of  3000Z. 
in  favour  of  the  plaintiff.  This  bond  was  given  at  the  plain- 
tiff's request  by  way  of  security  for  the  due  performance  by 
Dolling  of  his  duties  and  obligations  as  the  plaintiff's  agent 
and  receiver. 

The  bond  was  in  the  following  form  : — 

"  Know  all  men  by  these  presents  that  we,  Caledon  Josias 
Eadcliffe  Dolling,  of  34,  Mount] oy  Square,  in  the  city  of 
Dublin,  Esquire,  and  John  Gregory  Crace,  of  No.  38,  Wigmore 
Street,  London,  in  the  county  of  Middlesex,  and  of  Springfield, 
Dulwich,  Esquire,  are  jointly  and  severally  held  and  firmly 
bound  to  Blayney  Eeynell  Balfour,  of  Townley  Hall,  Drogheda, 
in  the  city  of  Louth,  Esquire,  in  the  sum  of  3000Z.,  to  be  paid 
to  the  said  Blayney  Eeynell  Balfour,  or  his  attorney,  his 
executors,  administrators  or  assigns,  for  which  payment  to  be 
well  and  truly  made  we  bind  ourselves  and  each  of  us,  one  and 
each  and  every  of  our  heirs,  executors,  and  administrators, 
jointly  and  severally,  firmly  by  these  presents." 

The  bond  then  recited  that  DoUing  had  previously  been 
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JOYCE  J.  employed  by  the  plaintiff's  predecessor  in  title,  B.  T.  Balfour, 
1902  as  agent  of  the  estates,  and  proceeded  as  follows  : — 
Cbace,  "  And  whereas  the  said  Blayney  Eeynell  Balfour  has 
appointed  the  said  C.  J.  K.  Dolling  his  agent  or  receiver  of  the 
rents,  issues,  and  profits  of  all  his  estates  in  Ireland.  And 
whereas  upon  such  appointment  of  the  said  C.  J.  E.  Dolling 
as  aforesaid  the  said  B.  E.  Balfour  required  the  said  C.  J.  E. 
DolHng  to  enter  into  security  for  the  sum  of  3000Z.  And 
whereas  the  said  J.  G.  Grace  has  consented  to  become  surety 
for  the  said  C.  J.  E.  Dolling.  Now  the  condition  of  the  above 
obligation  is  such  that  if  the  above  bounden  C.  J.  E.  Dolling 
shall  pay  or  cause  to  be  paid  to  the  said  B.  E.  Balfour  all  sums 
of  money  which  shall  represent  the  rents,  issues,  and  profits  of 
the  said  estates  payable  to  the  said  B.  E.  Balfour  as  executor 
of  the  said  B.  T.  Balfour,  and  shall  and  will  from  time  to  time 
and  at  all  times  hereafter  as  often  as  requested  by  the  said 
B.  E.  Balfour,  his  executors,  administrators,  or  assigns,  well 
and  truly  pay  or  cause  to  be  paid  unto  the  said  B.  E.  Balfour, 
his  executors,  administrators,  or  assigns,  all  such  sum  or  sums 
of  money  as  he  the  said  C.  J.  E.  Dolling  shall  have  had  or 
received  of  the  said  rents  and  profits  of  the  said  estates,  and 
shall  and  will  render  to  the  said  B.  E.  Balfour  and  his  heirs, 
executors,  administrators,  and  assigns  true,  just,  full,  and 
perfect  accounts  of  all  and  every  such  sum  and  sums  of  money 
as  shall  be  by  him  had  or  collected  from  the  tenants  and  occu- 
piers of  the  said  estates,  or  from  or  on  account  of  the  rents 
and  profits  of  the  said  estates  or  any  part  thereof,  or  for  or  on 
account  of  the  said  B.  E.  Balfour,  his  heirs,  executors,  admin- 
istrators, or  assigns,  and  shall  and  will  while  he  shall  continue 
to  act  as  such  agent  or  receiver  well,  justly,  truly,  and  honestly 
in  every  respect  conduct  himself  in  the  said  office  of  agent  or 
receiver  of  the  said  rents,  then  this  obligation  and  every  matter 
and  thing  therein  contained  shall  be  void  and  of  no  effect ; 
otherwise  the  same  shall  remain  in  full  force  and  virtue  in 
law." 

Dolhng  continued  to  act  as  the  plaintiff's  agent  and  receiver 
until  about  February,  1900  ;  but  in  April,  1900,  he  executed  an 
assignment  to  a  trustee  for  the  benefit  of  his  creditors,  and  left 
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the  conntry,  having  failed  to  account  to  the  plaintiff  for  large 
sums  received  on  his  behalf. 

J.  G.  Grace  died  on  August  13,  1889,  having  by  his  will 
appointed  the  defendants  to  be  his  executors.  This  was  an 
action  by  the  plaintiff  seeking  to  make  the  defendants  liable 
upon  the  bond. 

The  defendants  pleaded  that  the  liability  of  their  testator 
under  the  bond  ceased  upon  his  death. 

By  an  order  dated  October  28,  1901,  upon  the  application  of 
the  plaintiff,  and  upon  an  admission  by  him  that  the  said  J.  G. 
Grace  died  on  August  13,  1889,  and  that  he,  the  plaintiff,  had 
notice  of  the  death  shortly  after  that  date,  the  following  point 
of  law  was  directed  to  be  tried  before  any  evidence  was  given 
or  issue  of  fact  tried,  namely  :  '*  Whether  the  liability  (if  any) 
of  the  said  J.  G.  Grace  under  the  bond  dated  the  25th  June, 
1883,  was  determined  on  the  death  of  the  said  J.  G.  Grace,  or 
when  such  death  first  became  known  to  the  plaintiff."  During 
the  course  of  the  argument  the  form  of  the  question  was 
slightly  amended,  and  as  amended  read  as  follows  :  "  Whether 
the  liability  (if  any)  of  the  said  J.  G.  Grace  under  the  bond  was 
determined  immediately  or  otherwise  by  the  mere  fact  of  his 
death  coming  to  the  knowledge  of  the  plaintiff." 
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Hughes  J  K.G.,  and  Bryan  FarreVy  for  the  plaintiff.  It  is  said 
that  Grace's  liability  under  the  bond  was  determined  when  the 
fact  of  his  death  was  brought  to  the  knowledge  of  the  plaintiff ; 
but  in  Gordon  v.  Calvert  (1),  which  was  a  case  upon  a  similar 
bond,  where,  after  the  surety's  death,  his  executrix  had  given 
notice  to  the  obligee  that  she  should  no  longer  consider  herself 
liable  on  the  bond,  it  was  held  that  the  liability  of  the  surety 
was  not  determined,  even  although  the  principal  had  obtained 
another  surety.  The  action  afterwards  came  before  Lord 
Tenterden  {Calvert  v.  Gordon  (2)),  and  he  said  that  it  was 
competent  to  the  surety  to  stipulate  that  he  should  be  dis- 
charged from  all  future  liability,  after  a  specified  time,  after 
notice  given ;  but  in  that  case,  as  in  this,  the  surety  had  not 


(1)  (1828)  2  Sim.  253 ;  4  Euss.  581 

(2)  (1828)  3  Man.  &  Ky.  124. 

3^2 
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done  so.  That  that  case  is  still  good  law  is  shewn  by  Burgess 
V.  Eve  (1)  and  Lloyd's  v.  Harper.  (2)  This  case  is  covered  by 
the  decision  in  Gordon  v.  Calvert.  (3) 

Younger,  K.C.,  and  Greg  son,  for  the  defendants.  First,  we 
submit  that  under  this  bond  the  guarantor  would  have  had  the 
right  during  his  lifetime  to  determine  his  liability  thereunder 
by  giving  such  a  notice  as  would  have  afforded  the  plaintiff  an 
opportunity  of  putting  an  end  to  the  employment  of  the  agent, 
or  of  procuring  another  guarantor.  Secondly,  knowledge  on 
the  part  of  the  person  to  whom  the  guarantee  was  given  of  the 
death  of  the  guarantor  operated  as  a  notice  to  determine  his 
liabiHty  after  an  interval  similar  to  that  which  would  have  been 
necessary  in  the  case  of  a  notice  given  by  the  guarantor  him- 
self. It  is  said  that  the  bond  is  binding  on  the  guarantor  or 
his  estate  so  long  as  the  employment  lasts.  The  opposite  view 
is,  however,  supported  by  text- writers  and  by  American  autho- 
rities. The  bond  in  Gordon  v.  Calvert  (3)  was  different  to 
that  now  under  consideration.  That  case  only  decided  that  a 
notice  given  to  the  employer,  determining  the  liability  of  the 
surety  at  once,  was  not  sufficient,  because  it  gave  the  employer 
no  opportunity  of  covering  himself  against  risk.  Moreover, 
that  was  a  decision  at  law  upon  an  instrument  under  seal, 
which  was  then  considered  sacred. 

In  Offord  v.  Bavies  (4)  it  was  decided  that  a  provision  in  a 
bond  limiting  the  liability  thereunder  was  for  the  benefit  of  the 
surety,  and  did  not  deprive  him  of  any  other  right  which  he 
might  have  had  of  determining  his  liability.  Coultliart  v. 
Clementson  (5)  established  that  a  continuing  guarantee,  in  the 
absence  of  express  provision,  is  revoked  as  to  subsequent 
advances  by  notice  of  the  death  of  the  guarantor.  In  Beckett 
d  Co.  V.  Addyman  (6)  it  was  held  that  the  death  of  one  of  the 
co-sureties  under  a  joint  and  several  continuing  guarantee  did 
not  of  itself  determine  the  future  liability  of  the  surviving 
co-surety ;  but  Coleridge  C.J.  there  said  that  it  was  clear  that 


(1)  (1872)  L.  R.  13  Eq.  450. 

(2)  (1880)  16  Ch.  D.  290. 

(3)  2  Sim.  253 ;  4  Russ.  581 
R.  R.  94. 
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(4)  (1862)  12  C.  B.  (N.S.)  748. 

(5)  (1879)  5  Q.  B.  D.  42. 

(6)  (1882)  9  Q.  B.  D.  783. 
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in  the  case  of  a  continuing  guarantee  for  goods  to  be  supplied 
or  money  to  be  advanced  it  was  in  the  power  of  the  guarantor 
to  determine  his  liability  :  see  also  hi  re  Sherry.  (1)  Lloyd's  v. 
Harper  (2)  is  distinguishable  on  the  ground  that  there  the 
membership  of  Harper  could  not  be  determined  by  the  plaintiffs. 
In  In  re  Silvester  (3)  Eomer  J.  observed  upon  the  reasoning 
of  Bowen  J.  in  Coulthart  v.  Glementson  (4) ;  but  in  In  re 
Whela7i  (5)  Coulthart  v.  Glementson  (4)  was  treated  as  a  good 
decision  and  followed  by  the  Vice-Chancellor  of  Ireland,  who 
held  that  the  guarantee  in  that  case  was  determined  on  the 
date  when  the  bank  first  had  knowledge  of  the  guarantor's 
death. 

[They  also  referred  to  Phillips  v.  Foxall  (6),  Parsons  on 
Contracts,  vol.  ii.  p.  31,  and  Eowlands  on  Principal  and  Surety, 
pp.  79,  82.] 

Hughes,  E.G.,  in  reply.  The  defendant  must  shew  (1.)  that 
the  surety  could  have  determined  his  liability  under  the  bond 
by  notice ;  and  (2.)  that  knowledge  of  the  death  of  the  guarantor 
is  sufficient  to  determine  the  liability.  The  first  point  cannot 
be  argued  in  the  face  of  Gordon  v.  Galvert  (7),  which  is  a 
stronger  case  than  the  present,  and  Lloyd's  v.  Harper.  (2)  If 
the  first  point  were  established,  then,  no  doubt,  Goulthart  v. 
Glementson  (4)  goes  some  way  towards  establishing  the  second. 
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Joyce  J.  I  think  it  is  undoubted  law  that  a  continuing 
guarantee  not  under  seal  for  future  advances,  if  not  so  framed 
as  to  become  operative  before  it  is  acted  on,  may  be  revoked  or 
withdrawn  altogether  before  being  acted  on,  and  as  to  further 
or  future  transactions  may  be  terminated  at  any  time  unless 
the  contrary  be  expressly  stipulated.  Now,  the  reasons  for  this 
in  the  case  of  such  a  guarantee  are,  I  think,  pretty  obvious  on 
a  moment's  consideration,  and  they  are  put  very  lucidly  in  the 
judgment  of  Erie  C.J.  in  Offord  v.  Davies.  (8) 

When  such  a  guarantee  is  under  seal,  I  think  it  has  been 


(1)  (1884)  25  Ch.  D.  692. 

(2)  16  Ch.  D.  290. 

(3)  [1895]  1  Ch.  573. 

(4)  5  Q.  B.  D.  42. 


(5)  [3897]  1  I.  R.  575. 

(6)  (1872)  L.  E.  7  Q.  B.  666. 

(7)  2  Sim.  253;  4  Russ.  581;  29 
R.  R.  94. 


(8)  12  0.  B.  (N.S.)  748. 
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held  at  law  that  the  guarantor  is  not  entitled  by  notice  to 
determine  its  operation.  But  in  equity  I  think,  even  in  the 
case  of  a  continuing  guarantee  under  seal,  such  a  guarantee  as 
that  I  have  mentioned,  v^here,  as  Lush  L.J.  puts  it  in  the  case 
of  Lloyd's  V.  Harjper  (1),  "  the  consideration  is  fragmentary, 
suppHed  from  time  to  time,  and  therefore  divisible,"  the 
operation  of  the  guarantee  as  to  future  transactions  may  be 
determined  by  notice.  Now,  the  right  to  determine  or  withdraw 
a  guarantee  by  notice  forthwith  cannot  possibly  exist,  in  my 
opinion,  when  the  consideration  for  it  is  indivisible,  so  to  speak, 
and  moves  from  the  person  to  whom  the  guarantee  is  given 
once  for  all,  as  in  the  case  of  the  consideration  being  the  giving 
or  conferring  an  office  or  employment  upon  any  person  whose 
integrity  is  guaranteed.  It  is  impossible  that  the  guarantor 
should  be  entitled  by  notice,  unless  he  has  expressly  so  stipu- 
lated, to  determine  that  guarantee  instanter.  Time  must  be 
allowed — at  all  events,  it  is  admitted  that  some  time  must  be 
allowed — for  a  lawful  determination  of  the  employment  by  the 
person  to  whom  the  guarantee  is  given,  and  I  think,  with 
reference  to  a  guarantee  of  the  nature  which  we  have  to 
consider  in  the  present  case,  many  other  considerations  are 
applicable  besides  merely  a  lawful  determination  of  the  employ- 
ment by  giving  six  months'  notice,  or  something  of  that  kind. 
As  I  said  in  the  course  of  the  argument,  six  months'  notice 
might  determine  the  employment  just  in  the  midst  of  the  audit 
or  receipt  of  the  rents  ;  or  the  employer  might  be  placed  in 
such  a  position  with  reference  to  the  person  employed  that 
it  might  be  most  inadvisable  and  injurious  to  him  to  put  an 
immediate  end  to  the  employment. 

If,  however,  such  a  guarantee  can  be  determined  by  notice 
at  all,  the  question  what  length  of  notice  the  employer  must 
necessarily  be  entitled  to,  I  think,  has  not  been  determined, 
and  must  depend  upon  the  circumstances  of  the  particular 
case.  Now,  that  being  so,  there  is  no  difficulty  whatever  to 
my  mind  in  answering  the  question  which  was  argued  before 
me  as  it  originally  stood.  It  would  have  been  impossible  to 
hold  that  with  respect  to  this  guarantee,  where  there  is  no 

(1)  16  Ch.  D.  319. 
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stipulation  to  the  contrary,  the  Hability  of  the  guarantor  under 
the  bond  was  determined  immediately,  either  on  the  death  of 
the  guarantor  or  on  the  fact  of  his  death  coming  to  the  know- 
ledge of  the  person  to  whom  the  guarantee  was  given.  But 
I  am  told  that  that  is  not  the  real  question,  and  it  was  pro- 
pose i  to  alter  the  question  in  a  form  which  was  partly  suggested 
by  myself,  and  the  question  I  have  to  decide  is  whether  the 
liability,  if  any,  of  Mr.  Grace  under  the  bond  was  determined, 
immediately  or  otherwise,  by  the  mere  fact  of  his  death  coming 
to  the  knowledge  of  the  plaintiff.  Now,  whatever  the  true 
answer  to  that  question  may  be,  and  whether  such  a  guarantee 
as  this  can  be  determined  by  notice  or  not,  I  certainly  agree 
with  what  Eomer  J.  says  in  In  re  Silvester  (1),  where  he 
observed  on  Lord  Bowen's  decision  in  CouUhart  v.  GlemenU 
son  (2)  :  "I  desire  to  add  that  I  do  not  assent  to  the  general 
proposition  that  where  a  person  who  is  himself  entitled  to  the 
benefits  of  a  contract  of  guaranty  has  notice  of  the  death  of 
the  guarantor  and  that  he  left  a  will,  he  is,  without  more, 
affected  with  notice  of  the  contents  of  the  will,  or  is  bound 
to  assume  that  prima  facie  it  would  be  a  breach  of  trust  on 
the  part  of  the  executor  not  to  give  notice  to  determine  the 
liability."  I  desire  to  express  my  entire  agreement  with  that, 
whatever  the  proper  answer  be  to  the  question  whether  such 
guarantee  as  that  which  we  have  to  consider  in  this  case  can 
be  determined  by  notice  or  not.  Eeally  what  we  have  to  decide 
is  this — whether,  when  the  guarantee  is  of  this  kind,  given  as 
part  of  the  consideration  for  the  appointment  to  an  office  or 
employment  of  a  person  by  another  to  whom  the  guarantee 
is  given,  the  law  requires  the  guarantor,  in  case  he  desires  the 
guarantee  to  be  determinable  by  notice  or  by  his  death,  to 
have  it  expressly  so  stipulated,  or  does  the  law  require  the 
person  to  whom  the  guarantee  is  given  to  have  it  expressly  so 
stipulated  if  the  guarantee  is  not  to  be  determined  by  notice 
or  by  the  death  of  the  guarantor  ?  Well,  after  listening  to  the 
argument  and  giving  some  consideration  to  the  case,  I  have 
come  to  the  conclusion  that  upon  the  whole  where  an  office 
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(1)  [1895]  1  Gil.  573,  577, 
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or  employment  is  conferred  in  consideration  of  such  a  guarantee 
as  that  in  this  case,  it  is  safer  to  hold  that  the  guarantor  must 
expressly  so  stipulate  or  provide  if  he  desires  the  guarantee  to 
be  determinable  by  notice,  or  to  be  determined  by  his  own 
death.  And  in  coming  to  that  conclusion  I  rely  on  Gordon  v. 
Calvert  (1),  and  also  upon  what  I  understand  to  be  the  reason- 
ing of  the  Lords  Justices  in  Lloyd's  v.  Harper  (2),  although 
I  have  not  forgotten  that  there  was  a  special  fact  in  that;  case,, 
namely,  that  the  person  whose  integrity  was  there  guaranteed 
was  in  what  was  analogous  to  employment  which  could  not 
be  determined  by  Lloyd's. 

Therefore  I  can  answer  this  question,  as  altered,  by  saying 
that  the  liability,  if  any,  of  the  said  John  Gregory  Grace  under 
the  bond  dated  June  25, 1883,  was  not  determined,  immediately 
or  otherwise,  by  the  mere  fact  of  his  death  coming  to  the 
knowledge  of  the  plaintiff. 


Solicitors  :  Nicholl,  Manisty  d  Co,  ; 
Bathurst. 


Hores,  Pattisson  d 


(1)  2  Sim.  253 ;  4  Euss.  581 ;  29  R.  R.  94. 


(2)  16  Ch.  D.  290. 


a.  A.  s. 


1  Ch. 


CHANCEKY  DIVISION. 


741 


In  re  NOKEIS. 


SWINFEN  * 
EADY  J. 


[1900   N.  265.] 


1902 


Costs  —  Taxation  —  Solicitor-Mortgagee  —  Negotiation  Fee — Mortgagees  Legal      Jan.  24. 

Costs  Act,  1895  (58  &  59  Vict.  c.  25),  s.  2 — General  Order  under  Solicitors'   

Remuneration  Act,  1881,  Sched.  /.,  Fart  /.,  r.  11. 

Property  belonging  to  D.  was  in  mortgage.  N.,  a  solicitor,  arranged  that 
the  mortgage  should  be  paid  off,  that  the  property  should  be  reconveyed 
to  D.,  and  that  N.  should  lend  his  own  money  to  D.  on  mortgage  of  the 
same  property ;  and  this  was  done.  N.  had  not  a  partner  with  him  in  his 
business  as  a  solicitor  : — 

Held,  that  N.  was  entitled  to  charge  the  scale  fee  for  negotiating  the 
loan. 

A.  J.  NoERis,  whilst  acting  as  the  solicitor  of  a  Mrs.  Davies, 
the  legal  personal  representative  of  her  late  husband,  paid  off 
out  of  his  own  moneys  a  mortgage  on  farms  forming  part  of 
his  estate,  which  were  thereupon  reconveyed  to  Mrs.  Davies. 
She  then  executed  a  mortgage  of  the  farms  to  Norris  to  secure 
10411.  and  interest. 

In  his  bill  of  costs  Norris  included  a  fee  of  lOZ.  10s.  for 
negotiation  of  the  mortgage  to  himself. 

The  taxing  master  (the  late  Mr.  H.  S.  Eyland)  disallowed 
the  item,  and  Norris  thereupon  carried  in  an  objection  to  the 
disallowance,  stating  as  the  reason  for  it  "  that  under  s.  2  of 
the  Mortgagees  Legal  Costs  Act,  1895,  the  solicitor  is  entitled 
to  charge  the  negotiation  fee  in  respect  of  the  mortgage 
notwithstanding  that  he  himself  was  the  mortgagee." 

Mr.  H.  S.  Eyland  having  died,  Mr.  E.  Shearme,  taxing 
master,  gave  the  following  answer  to  the  objection  :  "  The  late 
Taxing  Master  Eyland  disallowed  the  negotiating  fee  on  the 
ground  that  the  solicitor  making  the  loan  cannot  negotiate  with 
himself.  I  have  merely  adopted  his  view  and  overruled  the 
objection." 

Norris  took  out  a  summons  to  vary  the  certificate  of  the 
taxing  master,  and  the  summons  was  adjourned  into  Court. 


P.  F.  StoheSy  for  Norris.    It  is  said  that  a  solicitor  cannot 


CHANCEEY  DIVISION.  [1902] 

negotiate  with  himself.  The  question  arises  on  s.  2  of  the 
Mortgagees  Legal  Costs  Act,  1895,  which  expressly  gives  to  a 
solicitor  to  whom  a  mortgage  is  made  the  right  to  receive  for 
"  all  business  transacted  and  acts  done  by  such  sohcitor  in," 
amongst  other  things,  "  negotiating  the  loan  ....  all  such  usual 
professional  charges  and  remuneration  as  he  .  .  .  .  would  have 
been  entitled  to  receive  if  such  mortgage  had  been  made  to  a 
person  not  a  solicitor  and  such  person  had  retained  and  employed 
such  solicitor  ....  to  transact  such  business  and  do  such  acts." 
Under  the  General  Order  under  the  SoHcitors'  Kemuneration 
Act,  1881,  and  Sched.  I.,  Part  I.,  to  the  order,  a  "mortgagee's 
solicitor  for  negotiating  loan  "  is  entitled  to  make  a  scale  charge 
which  has  not  been  exceeded  in  the  present  case,  and  the  Act  of 
1895  entitles  a  solicitor  to  make  that  charge  although  he  is 
himself  the  mortgagee. 

What  amounts  to  negotiation  is  pointed  out  by  the  Court  of 
Appeal  in  In  re  Macgoivan.  (!)  "  Negotiation  "  only  means 
arrangement ;  and  if  the  solicitor  does  it  himself,  when  he  is 
mortgagee,  the  charge  is  payable,  as  it  would  be  if  he  had 
employed  another  solicitor  to  do  it. 

Gatey,  for  Mrs.  Davies.  There  is  nothing  to  shew  that  there 
was  any  arrangement  as  to  the  terms.  The  property  was  in 
mortgage  and  the  solicitor  took  over  the  mortgage.  Kule  11  in 
Sched.  I.,  Part.  L,  to  the  General  Order  under  the  Act  of  1881 
says  that,  as  to  a  mortgagee's  solicitor,  the  scale  for  negotiating 
shall  only  apply  to  cases  where  he  arranges  and  obtains  the 
loan  from  a  person  for  whom  he  acts."  To  be  entitled  to  make 
the  charge  the  solicitor  must  not  only  arrange,  but  must  also 
obtain  the  loan.  The  solicitor  in  this  case  did  not  arrange  and 
obtain  the  loan,  and  he  certainly  did  not  do  so  from  a  person 
for  whom  he  acted.  Sect.  2  of  the  Act  of  1895  includes  the 
case  of  the  firm  to  which  the  solicitor-mortgagee  belongs,  and 
the  firm  often  does  negotiate  the  loan  and  is  entitled  to  charge 
for  so  doing,  but  the  section  does  not  mean  that  negotiation 
shall  be  paid  for  where  there  has  not  been  any,  and  there  has 
not  been  any  in  the  present  case.  The  solicitor  here  has  not 
done  more  than  was  done  in  I?i  re  Eley  (2),  and  there  it  was 
I  (1)  [1891]  1  Ch.  105.  (2)  (1887)  37  Ch.  D.  40. 
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held  that  a  negotiation  fee  could  not  be  charged.  [He  also  swinfex 
referred  to  In  re  Beade.  (1)1 

1902 

SwiNFEN  Eady  J.  This  is  a  summons  to  review  the  Xouras, 
taxation  of  a  solicitor's  bill  of  costs.  The  late  Taxing  Master  — 
Eyland  disallowed  a  fee  charged  for  negotiating  a  mortgage. 
The  solicitor  carried  in  an  objection  to  the  disallowance,  and 
Taxing  Master  Shearne  merely  adopted  the  view  taken  by 
Mr.  Eyland.  On  behalf  of  the  cHent  it  is  said  that  the 
disallowance  was  right.  And,  first,  it  is  said  that  the  solicitor 
did  not  "  arrange  and  obtain  the  loan  "  within  the  meaning  of 
rule  11  in  Sched.  I.,  Part  I.,  to  the  General  Order.  These  are 
the  words  of  the  rule  :  "As  to  a  mortgagee's  solicitor,  it  " — 
that  is  to  say,  the  scale  for  negotiating — shall  only  apply  to 
cases  where  he  arranges  and  obtains  a  loan  from  a  person  for 
whom  he  acts."  Did  the  solicitor  in  this  case  arrange  and 
obtain  the  loan  ?  The  property  was  already  in  mortgage,  and 
he  arranged  that  the  mortgagee  should  be  paid  off,  and  that 
the  property  should  be  reconveyed  to  Mrs.  Davies,  and  that  he 
should  then  lend  the  money  to  her  on  a  mortgage  of  the 
property.  It  is  not  disputed  that  the  terms  are  correctly 
stated  in  the  mortgage  deed  which  was  executed,  and  in  my 
judgment  Norris  did  arrange  and  obtain  the  loan.  But  he 
must  also  do  so  from  the  person  for  whom  he  acts." 
Norris  did  not  obtain  the  loan  from  any  other  person,  but 
it  is  said  on  his  behalf  that  under  the  Act  of  1895  when  a 
solicitor  negotiates  a  loan  on  mortgage  he  is  entitled  to  the 
scale  fee  although  he  is  himself  the  mortgagee.  On  the 
other  hand  it  is  contended,  on  behalf  of  the  mortgagor,  that 
the  statute  does  not  apply  when  a  solicitor  who  is  not  in 
partnership  himself  lends  the  money,  and  that  there  is  only 
negotiation  by  him  when  he  acts  for  some  other  person.  In 
my  judgment,  that  is  too  narrow  a  construction.  Sect.  2  of 
the  Act  of  1895  says  that  "  any  solicitor  to  whom,  either  alone 
or  jointly  with  any  other  person  a  mortgage  is  made,  or  the 
firm  of  which  such  solicitor  is  a  member,  shall  be  entitled  to 
receive  for  all  business  transacted  and  acts  done  by  such  . 

(1)  (1889)  33  Sol.  J.  219. 
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swiNFEN  solicitor  or  firm  in  negotiating  the  loan"  and  doing  certain 
other  things  "  all  such  usual  professional  charges  and  remu- 

«^v^      neration  as  he  or  they  would  have  been  entitled  to  receive  if 
^inre^'     such  mortgage  had  been  made  to  a  person  not  a  solicitor,  and 

  such  person  had  retained  and  employed  such  solicitor  or  firm 

to  transact  such  business,  and  do  such  acts."  If  Norris,  the 
solicitor,  had  not  himself  advanced  this  money,  but  had 
negotiated  and  obtained  the  loan  from  a  client,  would  he  have 
been  entitled  to  charge  the  negotiation  fee  ?  He  clearly  would 
have  been  so  entitled.  Then  the  Act  of  1895  says  that  a 
solicitor-mortgagee  is  to  be  entitled  to  such  remuneration  as 
he  would  have  been  entitled  to  if  the  mortgage  had  been  made 
to  some  one  else  who  had  employed  him  as  his  solicitor  to 
transact  the  business.  It  follows  that  Norris  is  entitled  to  the 
negotiation  fee.  Any  other  construction  would  fail  to  give 
effect  to  the  words  "  either  alone  or  jointly "  in  s.  2,  which 
shew  that  the  statute  was  meant  to  apply  to  the  case  of  a 
single  solicitor. 

The  summons  to  vary  must  therefore  be  allowed. 

Solicitors  for  applicant :  N orris  d  N orris. 
Solicitors  for  Mrs.  Davies :  Prestons,  for  Ivor  Harries, 
Bhayader. 

F.  E. 
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STEPHENS  V,  MYSOEE  KEEFS  (KANGUNDY)  TadyT 
MINING  COMPANY,  LIMITED.  ^^^j^ 

[1902    S.    408.]  F^U. 

Company — Memorandum  of  Association — Construction  —  Objects — Ancillary 
Powers — Declaration  that  all  Clauses  independent — Ultra  Vires — Injunction. 

Notwithstanding  a  declaration,  contained  in  tlie  objects  clause  of  a 
memorandum  of  association,  "  that  the  objects  specified  in  each  paragraph 
of  this  clause  shall  be  in  nowise  limited  or  restricted  by  reference  to  or 
inference  from  the  terms  of  any  other  paragraph  or  the  name  of  the 
company,"  wide  powers  given  in  general  words  will  be  construed  as 
ancillary  only  to  a  specific  object  mentioned  in  the  first  paragraph. 

In  re  German  Date  Coffee  Co.,  (1882)  20  Ch.  D.  169,  followed. 

This  action  was  brought  by  a  large  shareholder  ^  in  the 
Mysore  Keefs  (Kangundy)  Mining  Company,  Limited,  'against 
the  company,  for  a  declaration  that  a  scheme  for  acquiring,  by 
means  of  a  subsidiary  company,  an  interest  in  a  gold  mining 
property  in  West  Africa,  proposed  by  the  directors  in  a  circular 
issued  on  January  23,  1902,  was  ultra  vires,  and  for  an 
injunction  restraining  the  company  from  carrying  out  the 
scheme. 

The  company  was  incorporated  on  July  1,  1899,  as  a  recon- 
struction of  a  former  company  which  had  been  registered  in 
1897  under  the  name  of  the  Mysore  Eeefs  (Kangundy),  Limited. 
The  capital  of  the  defendant  company  was  200,000/.  divided 
into  160,000  ordinary  shares  of  1/.  each,  with  155.  paid  up,  and 
40,000  fully  paid  preference  shares  of  11.  each.  Clause  3  of 
the  memorandum  of  association  defined  the  objects  for  which 
the  company  was  established  by  twenty-five  paragraphs,  of 
which  the  following  were  relied  on  in  the  argument : — 

"1.  To  acquire  and  take  over  as  a  going  concern  the  under- 
taking of  the  Mysore  Keefs  (Kangundy),  Limited  (incorporated 
in  1897),  and  all  or  any  of  the  assets  and  liabilities  of  that 
company,  and  with  a  view  thereto  to  enter  into  and  carry  into 
effect  with  or  without  modification  the  agreement  referred  to 
in  clause  3  of  the  articles  of  association  of  this  company." 


746 


CHANCEEY  DIVISION. 


[1902] 


1902 


STEPHENS 
V. 


SWINFEN      This  was  an  agreement  for  the  purchase  of  the  business  and 

EADY  J  o  J. 

assets  of  the  old  company  from  its  Hquidator. 

"2.  To  acquire  gold  mines,  mining  and  other  rights,  land, 
auriferous,  metalliferous,  or  otherwise,  or  any  interests  in  the 
Mysore     same  respectively  in  Mysore  and  elsewhere,  and  to  work, 

XtEEFS  , 

(KancxTindy)  exercise,  develop,  and  turn  to  account  the  said  mines,  rights, 
Company,         ^^ind  or  interests  therein  respectively." 
Limited.  ijiq  purchase  or  otherwise  acquire  and  undertake  all  or 

any  part  of  the  business,  property,  and  liabilities  of  any  person 
or  company  carrying  pn  any  business  which  the  company  is 
authorized  to  carry  on,  or  possessed  of  property  suitable  for  the 
purposes  of  the  company." 

11.  To  enter  into  partnership  or  into  any  arrangements  for 
sharing  profits,  union  of  interests,  joint  adventure,  reciprocal 
concessions  or  co-operation  with  any  person  or  company  carry- 
ing on  or  engaged  in,  or  about  to  carry  on  or  engage  in,  any 
business  or  transaction  which  the  company  is  authorized  to 
carry  on  or  engage  in,  or  any  business  or  transaction  capable 
of  being  conducted  so  as  directly  or  indirectly  to  benefit  this 
company,  and  to  take  or  otherwise  acquire  and  hold  shares 
or  stock  in  or  securities  of,  and  to  subsidise  or  otherwise 
assist  any  such  company,  and  to  sell,  hold,  reissue  with  or 
without  guarantee,  or  otherwise  deal  with  such  shares  or 
securities. 

"12.  Generally  to  purchase,  take  on  lease,  or  in  exchange, 
hire  or  otherwise  acquire  any  real  or  personal  property,  and 
any  rights  or  privileges  which  the  company  may  think  necessary 
or  convenient  with  reference  to  any  of  these  objects,  or  capable 
of  being  profitably  dealt  with  in  connection  with  any  of  the 
company's  property  or  rights  for  the  time  being." 

"  15.  To  promote  any  company  or  companies  for  the  purpose 
of  acquiring  all  or  any  of  the  property,  rights,  and  liabiHties  of 
this  company,  and  for  any  other  purpose  which  may  seem 
directly  or  indirectly  calculated  to  benefit  this  company,  and  to 
underwrite  or  subscribe  for,  or  procure  to  be  underwritten  or 
subscribed  for,  all  or  any  part  of  the  share  or  debenture  capital 
of  any  such  company. 

"16.  To  invest  and  deal  with  the  moneys  of  the  company 
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not  immediately  required  in  such  manner  as  may  from  time  to  ^j\^^^y^j^ 
time  be  determined." 

1902 


M'EPHEN'S 
V. 


Limited. 


25.  To  do  all  such  things  as  are  incidental  or  conducive  to 
the  attainment  of  the  above  objects,  and  so  that  the  v^ord 
'  company '  in  this  clause  shall  be  deemed  to  include  any  "^j^eefT 
partnership  or  other  body  of  persons,  whether  incorporated  or  (Kaxgundy> 
not  incorporated,  and  whether  domiciled  in  the  United  King-  Company, 
dom  or  elsewhere,  and  so  that  the  objects  specified  in  each 
paragraph  of  this  clause  shall,  except  when  otherwise  expressed 
in  such  paragraph,  be  in  nowise  limited  or  restricted  by  refer- 
ence to  or  inference  from  the  terms  of  any  other  paragraph  or 
the  name  of  the  company." 

The  company  soon  after  its  incorporation  sent  out  mining 
experts  to  India  to  report  upon  the  mining  property  which 
they  had  taken  over  from  the  old  company.  They  reported 
that  it  was  undesirable  to  spend  more  money  upon  the  pro- 
perty, and  mining  operations  were  then  wholly  abandoned. 
The  directors  then  tried  to  find  and  acquire  a  new  property, 
and  on  January  23,  1902,  they  sent  out  a  circular  to  the  share- 
holders, announcing  that  the  directors  had  had  before  them 
several  offers  of  mining  properties,  and  had  entered  into  nego- 
tiations with  a  view  to  acquiring  a  property  in  the  British 
Gold  Coast,  West  Africa,  on  the  following  terms  : — 

"It  is  proposed  to  obtain  an  option,  during  the  period  of 
which  the  mine  would  be  examined  and  reported  on  by  a 
mining  engineer  selected  by  the  board,  and  in  the  event  of  his 
report  being  satisfactory  the  same  would  be  submitted  to  the 
shareholders  for  their  approval. 

"  A  subsidiary  company  would  then  be  formed  with  a  capital 
of  75,000Z. ;  the  purchase  price  to  be  25,000Z.,  payable  entirely 
in  shares,  leaving  a  working  capital  of  50,000Z.,  of  which 
30,000Z.  would  be  subscribed  by  this  company,  and  20,000 
shares  would  be  held  in  reserve." 

It  was  also  announced  that  a  general  meeting  would  be  held 
in  due  course  to  ascertain  the  views  of  the  shareholders  on  this 
proposal ;  and  that  it  was  intended  to  provide  the  30,000Z. 
which  the  company  was  to  subscribe  by  calling  up  4s.  per 
share,  which  still  remained  uncalled,  upon  the  ordinary  shares. 
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swiNFEN      The  plaintiff  was  the  holder  of  6454  preference  and  2788 
ordinary  shares.    It  was  stated  that  all  the  other  shareholders 
supported  the  proposal  of  the  directors. 
The  plaintiff  now  moved  for  an  injunction. 


EADY  J. 
1902 


Stephens 

V. 

Mysobe 
Reefs 

(Kangundy)     MicJcleniy  K.C.,  and  Dickinson,  for  the  plaintiff.  The  proposal 
Company,  carry  on  financial  operations  in  West  Africa,  and  it  is  not 

Limited,  within  the  words  of  any  paragraph  of  the  objects  clause.  But 
even  if  it  could  be  brought  within  the  wide  powers  given  by 
the  sub-sections,  they  must  be  construed  as  subsidiary  to  the 
main  purpose  of  the  company,  which  is  stated  in  the  first  sub- 
section :  In  re  German  Date  Coffee  Co.  (1)  ;  In  re  Crown 
Bank  (2) ;  In  re  Amalgamated  Syndicate.  (3) 

[SwiNFEN  Eady  J.  referred  to  In  re  Haven  Gold  Mining 
Co.  (4)] 

Sub-s.  25,  which  is  taken  from  Mr.  Palmer's  Company  Pre- 
cedents, 8th  ed.  Pt.  I.  p.  426,  was  probably  intended  to  prevent 
the  application  of  those  cases;  but  it  is  ineffectual  in  such 
a  case  as  this.  If  it  applied  literally,  the  company  might 
^  carry  on  any  business  of  any  kind,  and  the  whole  purpose 
of  having  its  objects  defined  by  the  memorandum  would  be 
defeated. 

EvCy  K.C.,  and  Martelli,  for  the  company.  In  this  case  the 
draftsman  has  done  what  the  draftsman  in  the  Amalgamated 
Syndicate  (3)  and  other  cases  failed  to  do :  he  has  stated  a 
succession  of  independent  objects  without  making  any  one  of 
them  a  main  object.  A  company  may  have  several  wholly 
different  and  independent  objects.  The  memorandum  of  asso- 
ciation must  be  construed  fairly  as  a  whole.  In  New  Zealand 
Gold  Extraction  Co.  v.  Peacock  (5)  Davey  L.J.  says  that  a 
memorandum  must  not  be  construed  so  as  to  make  a  scheme 
ultra  vires  which  is  otherwise  unobjectionable. 

All  the  cases  cited  were  cases  of  winding-up ;  and  it  was 
held  on  the  construction  of  the  particular  memoranda  that 
each  of  the  companies  had  one  main  object,  and  when  that 

(1)  20  Ch.  D.  169.  (3)  [1897]  2  Ch.  600. 

(2)  (1890)  44  Ch.  D.  634.  (4)  (1882)  20  Ch.  D.  151. 

(5)  [1894]  1  Q.  B.  622,  632. 
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V. 
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could  not  be  effected  the  substratum  of  the  company  was  ^^^y^-^ 

gone.   That  appears  clearly  from  In  re  Coolgardie  Gojisolidated 

Gold  Mines,  Limited.  (1)     Here  the  company  has  several 

separate  and  distinct  objects,  and  there  is  no  ground  for  saying 

that  any  one  of  them  is  ultra  vires.  Mysore 

Keefs 
(Kangundt) 

SwiNFEN  Eady  J.  (after  stating  the  facts  of  the  case).  The  company, 
defendant  company  oppose  the  motion,  and  say  that  the  pro- 
posed scheme  is  v^ithin  the  scope  of  their  memorandum  of 
association  according  to  its  literal  construction  as  a  whole, 
and  in  particular  within  the  scope  of  paragraphs  8,  11,  12, 
and  15.  But  if  not,  they  call  paragraph  25  in  aid  of  the 
construction. 

In  my  opinion,  the  right  way  to  construe  the  memorandum 
of  association  is  to  take  the  first  paragraph  of  clause  3,  as 
stating  the  principal  or  primary  object  for  which  the  company 
is  formed,  i.e.,  "to  acquire  and  take  over  as  a  going  concern 
the  undertaking  of  the  Mysore  Eeefs  (Kangundy),  Limited." 
Then  the  remaining  paragraphs  of  clause  3  must  be  read  as 
conferring  on  the  company  full  and  ample  powers  for  carrying 
out  that  main  object.    It  is  right  to  give  a  liberal  construction 
to  these  subsidiary  paragraphs  to  enable  the  main  object  of  the 
company  to  be  carried  out.    But  it  is  not  right  to  accept  a 
construction  which  would  virtually  enable  the  company  to 
carry  on  any  business  or  undertaking  of  any  kind  whatever.  I 
think  I  am  precluded  from  so  wide  a  construction,  not  only 
by  the  general  principles  of  construction,  but  by  the  several 
authorities  cited  by  counsel  for  the  plaintiff,  and  particularly 
by  Lindley  L.J.'s  judgment  in  the  case  of  Li  re  German  Bate 
Coffee  Co.  (2) :  "  In  construing  this  memorandum  of  associa- 
tion, or  any  other  memorandum  of  association  in  which  there 
are  general  words,  care  must  be  taken  to  construe  those  general 
words  so  as  not  to  make  them  a  trap  for  unwary  people. 
General  words  construed  literally  may  mean  anything;  but 
they  must  be  taken  in  connection  with  what  are  shewn  by  the 
context  to  be  the  dominant  or  main  objects.    It  will  not  do 
under  general  words  to  turn  a  company  for  manufacturing  one 
(1)  (1897)  76  L.  T.  269.  (2)  20  Ch.  D.  188. 

Vol.  I.  1902.  3  F  I 


750 


CHANCERY  DIVISION. 


[1902] 


swiNFEN  thing  into  a  company  for  importing  something  else,  however 
general  the  words  are." 

1902 

^v-         It  seems  to  me  that  every  line  of  that  statement  is  applicable 
Stephens   to  the  present  case. 

Mysore        Construing  then  this  memorandum  fairly  and  reasonably,  as 

XtEEFS  ^ 

(Kangundy)  it  ought  to  be  construed,  I  am  of  opinion  that  the  proposed 
Company,  Scheme  is  not  authorized  by  the  memorandum. 
Limited.  -g^^  ^g^-^  ^-^g^t  I  must  take  paragraph  25  into  special 
consideration.  It  is  said  that  this  paragraph  was  not  present 
in  the  cases  which  were  cited,  and  that  it  is  sufficient  to  make 
the  object  contained  in  each  preceding  paragraph  a  separate 
and  independent  object  of  the  company.  I  do  not  so  read 
the  memorandum,  nor  do  I  think  that  is  the  proper  effect  of 
paragraph  25.  The  paragraph,  in  fact,  cannot  have  any  such 
wide  meaning.  Paragraph  17,  for  instance,  is  as  follows  :  "  To 
procure  the  company  to  be  registered  or  recognised  in  any  part 
of  the  world."  It  would  be  obvious  nonsense  to  read  this 
alone,  as  an  independent  object,  because  of  paragraph  25.  It  is 
quite  true  that  a  company  is  not  necessarily  confined  to  one 
object.  It  may  have  two  or  more  definite  different  objects. 
But  unless  all  these  different  objects  are  set  out  with  reason- 
able clearness  in  the  memorandum  of  association,  then  s.  8  of 
the  Companies  Act,  1862,  has  not  been  complied  with.  A 
mere  stringing  together  of  a  large  number  of  very  wide  powers 
does  not  satisfy  that  section.  The  company's  counsel  suggested 
that  this  construction  would  treat  paragraph  25  as  illegal.  I 
do  not  think  that  it  is  illegal.  The  question  is  what  is  its 
proper  effect  when  read  in  conjunction  with  the  other  para- 
graphs. I  wish,  however,  to  guard  against  unduly  restricting 
the  construction  of  the  powers  contained  in  a  memorandum  of 
association  when  applicable  to  the  furtherance  of  the  main 
object  of  the  company. 

Under  these  circumstances  I  must  grant  the  injunction 
claimed  by  the  plaintiff. 

Solicitor  for  plaintiff :  C.  W.  Bawlinson. 

Solicitors  for  defendant  company :  Francis  d  Johnson, 

J.  R.  B. 
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In  re  BOZZELLI'S  SETTLEMENT. 
HUSEY-HUNT  v.  BOZZELLI. 


SWINFEN 
EADY  J. 


1902 


[1901    B.  997.] 


Feb.  26. 


{Jonfiict  of  Laws — Marriage — Capacity — Italian  Subjects — Italian  Domicil 
— Italian  Marriage — Deceased  Husband's  Brother — Lord  Lyndhursfs  Act 
{Marriage  Act),  1835  (5  &  6  Will.  4,  c.  54),  s.  2. 

A  naturalised  Italian  domiciled  in  Italy  married  her  deceased  husband's 
brother,  an  Italian  domiciled  in  Italy.  The  marriage,  which  was  solemnized 
in  Italy,  after  the  necessary  dispensations  had  been  obtained,  was  admittedly 
valid  in  Italy  : — 

Held,  that,  notwithstanding  Lord  Lyndhursfs  Act,  the  marriage  was 
valid  in  England. 

Semble,  the  law  of  the  common  domicil  is  sufficient  to  determine  mar- 
riage capacity,  except  in  the  case  of  marriages  stamped  as  incestuous  by 
the  general  consent  of  Christendom. 

Oeiginating  Summons. 

By  a  marriage  settlement,  dated  November  15,  1871,  and 
made  between  the  intended  wife,  an  Englishwoman  domiciled 
in  England,  of  the  first  part,  the  intended  husband,  an  Italian 
domiciled  in  Italy,  of  the  second  part,  and  trustees  resident 
in  the  United  Kingdom  of  the  third  part,  certain  funds  were 
settled  on  trust  for  the  wife  for  life,  and  after  her  death  (subject 
to  a  power  enabling  her  to  appoint  a  life  interest  to  the  husband 
if  he  survived  her)  upon  the  usual  trusts  for  the  children  of  the 
marriage;  and  it  was  provided  that  if  the  wife  survived  the 
husband  she  might  by  deed  or  will  appoint  one-third  of  the 
settled  funds,  subject  to  her  own  life  interest,  in  favour  of  a 
subsequent  husband  and  the  children  of  a  subsequent  marriage. 

The  marriage  was  solemnized  on  November  16,  1871,  in  the 
communal  hall  at  Naples,  and  subsequently  in  the  cathedral 
church  of  Nola  according  to  the  rites  of  the  Koman  Church,  of 
which  the  spouses  were  members.  There  were  three  children 
of  this  marriage. 

The  husband  died  on  November  29,  1879,  still  being  an 
Italian  subject  domiciled  in  Italy,  where  his  wife  continued  to 
reside  after  his  death,  without  changing  the  Italian  nationality 
or  domicil  acquired  on  her  marriage. 
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SWINFEN      In  1880  the  wife,  having  obtained  the  necessary  dispensations^ 
from  the  civil  and  ecclesiastical  authorities,  married  her  deceased 


1902 


bozzelli's 
Settlement 


husband's  brother,  an  ItaHan  subject  domiciled  in  Italy.  The 
marriage  was  solemnized  on  December  11,  1880,  in  the  com- 
in  re.      munal  hall  of  Milan,  and  subsequently  according  to  the  rites 
HusEY-HuNT  q£       Eoman  Church  in  the  church  of  St.  Carlo,  Milan.  There 
BozzELLi.    were  several  children  of  this  marriage,  which  was  admittedly 
valid  according  to  Italian  law. 

The  wife  being  desirous  of  exercising  her  power  of  appoint- 
ment in  favour  of  her  second  husband  and  the  children  of  her 
second  marriage,  this  summons  was  issued  to  determine  whether 
that  power  was  exercisable,  the  question  being  whether  the 
second  marriage  was  valid  according  to  English  law. 

McMullan,  for  the  trustees  of  the  settlement,  stated  the 
question. 

Austen-Cartmell,  for  the  children  of  the  first  marriage.  The 
second  marriage  is  rendered  absolutely  null  and  void  by  s.  2  of 
Lord  Lyndhurst's  Act  (5  &  6  Will.  4,  c.  54),  which  provides- 
that,  "  All  marriages  which  shall  hereafter  be  celebrated  between 
persons  within  the  prohibited  degrees  of  consanguinity  or  affinity 
shall  be  absolutely  null  and  void  to  all  intents  and  purposes 
whatsoever."  The  prohibited  degrees  are  those  declared  by 
25  Hen.  8,  c.  22,  s.  3,  and  28  Hen.  8,  c.  7,  s.  11,  to  be  prohibited 
by  God's  laws — Beg.  v.  Chadwick  (1) — and  include  marriage 
with  a  deceased  husband's  brother. 

Such  a  marriage  having  been  declared  incestuous  by  the 
statutes  of  Henry  YIII.,  and  subsequently  nullified  by  Lord 
Lyndhurst's  Act,  cannot  be  upheld  in  an  English  Court.  Vide 
the  observations  of  Lord  St.  Leonards  in  Brook  v.  Brook.  (2) 
It  is  true  that  the  observations  of  Lord  Campbell  (3)  and  Lord 
Cranworth  (4)  suggest  that  such  a  marriage  may  be  good  all 
over  the  world,  if  valid  by  the  law  of  the  domicil,  but  the  point 
has  never  been  affirmatively  decided. 

The  only  decision  in  Brook  v.  Brook  (5)  was  that  conformity 

(1)  (1847)  11  Q.  B.  173.  (3)  9  H.  L.  0.  212. 

(2)  (1861)  9  H.  L.  C.  193,  233.  (4)  Ibid.  226. 

(5)  9  H.  L.  C.  193. 
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to  the  law  of  the  domicil  is  a  necessary  element  of  marriage  swinfen 
capacity.    Non  constat  that  it  is  sufficient  to  validate  the 

1902 

marriage.    The  same  observation  applies  to  Sottomayor  v.  De 

Barros  (1)  and  Mette  v.  Mette  (2),  which,  likeBrooh  y.  Brook  (8),  Bozzelli's 
^  '      ^  ^        ^  ^  Settlement, 

were  merely  instances  of  marriages  being  held  invalid  for  non-      in  re. 
€onformity  with  the  law  of  the  domicil.    They  shew  that  all  Huset-Hunt 
valid  marriages  must  conform  to  that  law ;  but  the  converse  of  Bozzelli. 
this  proposition  has  never  been  established,  and  the  question  is 
still  open  :  Dicey  on  the  Conflict  of  Laws,  p.  645. 

[SwiNFEN  Eady  J.    Is  there  any  authority  as  to  the  legiti- 
macy of  the  children  of  such  a  marriage  ?] 

No.  In  In  re  Goodman's  Trusts  (4)  legitimatio  per  subsequens 
matrimonium  was  recognised  in  a  case  where  the  parents  were 
domiciled  in  Holland,  and  the  child  claimed  a  share  of  per- 
sonalty under  the  Statute  of  Distribution  (22  &  23  Car.  2,  c.  10). 
But  there  was  no  question  as  to  the  validity  of  the  marriage. 

T.  J.  C.  Tomlin,  for  the  wife,  the  second  husband,  and  the 
children  of  the  second  marriage.  The  wife  became  an  Italian 
subject  on  her  first  marriage  :  Naturalisation  Act,  1870  (33  &  34 
Yict.  c.  14),  s.  10.  The  second  marriage,  therefore,  being  valid  by 
the  law  of  the  domicil,  nationality,  and  lex  loci  contractus,  and 
not  being  incestuous  by  the  general  consent  of  Christendom,  is 
undoubtedly  valid  in  England. 


SwiNFEN  Eady  J.  It  is  not  disputed  that  the  general  prin- 
ciple is  that  the  domicil  of  the  parties  governs  the  essentials  of 
the  contract  of  marriage.  In  the  present  case  that  domicil 
was  Italian,  and  both  husbands  were  Italian  subjects.  It  is 
contended,  however,  that  marriage  with  a  deceased  husband's 
brother  is  forbidden  by  Lord  Lyndhurst's  Act,  and  that  it  is 
contrary  to  the  law  of  God  and  cannot  be  recognised  in  an 
English  Court.  The  leading  case  on  the  subject  is  Brook  v. 
Brook.  (3)  In  that  case  a  man  married  his  deceased  wife's 
sister  in  Denmark,  where  such  a  marriage  is  valid.  The 
spouses,  however,  being  British  subjects  domiciled  in  England, 
it  was  held  that  the  marriage  was  invalid  according  to  English 

(1)  (1877)  3  P.  D.  1.  (3)  9  H.  L.  C.  193. 

(2)  (1859)  1  Sw.  &  Tr.  416.  (4)  (1881)  17  Ch.  D.  266. 
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swiNFEN  law,  the  law  of  the  domicil  being  held  to  govern  the  case. 

The  importance  of  the  case  lies  in  the  observations  of  the 
^^^^      Law  Lords. 


Settlement      ^^^^  Campbell  L.C.  says  (1):  "  A  marriage  between  a  man 
In  re.      and  the  sister  of  his  deceased  wife,  being  Danish  subjects 

Htjset-Hunt  domiciled  in  Denmark,  may  be  good  all  over  the  world,  and 
BozzELLi.    this  might  likewise  be  so,  even  if  they  were  native  born 
English  subjects,  who  had  abandoned  their  English  domicile, 
and  were  domiciled  in  Denmark." 

He  therefore  treats  the  law  of  the  domicil  as  governing 
marriage  capacity,  even  in  the  case  of  marriage  with  a  deceased 
wife's  sister,  and  even  though  the  parties  are  native  born 
English  subjects  who  have  obtained  a  foreign  domicil,  the  case 
being  all  the  stronger  if  they  are  foreigners  domiciled  abroad. 

Lord  Cranworth  says  (2) :  "  It  was  contended  that,  accord- 
ing to  the  argument  of  the  respondent,  such  a  marriage,  even 
between  two  Danes,  celebrated  in  Denmark,  must  be  contrary 
to  the  law  of  God,  and  that,  therefore,  if  the  parties  to  it  were 
to  come  to  this  country,  we  must  consider  them  as  living  in 
incestuous  intercourse,  and  that  if  any  question  were  to  arise 
here  as  to  the  succession  to  their  property,  we  must  hold  the 
issue  of  the  second  marriage  to  be  illegitimate.  But  this  is 
not  so.  We  do  not  hold  the  marriage  to  be  void  because  it  is 
contrary  to  the  law  of  God,  but  because  our  law  has  prohibited 
it  on  the  ground  of  its  being  contrary  to  God's  law.  It  is  our 
laws  (3)  which  makes  the  marriage  void,  and  not  the  law  of 
God.  And  our  law  does  not  affect  to  interfere  with  or  regulate 
the  marriages  of  any  but  those  who  are  subject  to  its  jurisdic- 
tion." After  referring  to  the  opinion  of  Sir  Cress  well  Cresswell 
in  the  Court  below.  Lord  Cranworth  proceeds  to  deal  with  the 
matter  on  principle  as  follows  :  "  I  cannot,  however,  refrain  from 
expressing  my  dissent  from  that  part  of  Sir  Cresswell  Cresswell's 
able  opinion,  in  which  he  repudiates  a  part  of  what  is  said  by 
Mr.  Justice  Story  as  to  marriages  which  are  to  be  held  void  on 
the  ground  of  incest.  That  very  learned  writer,  after  stating 
(s.  113)  that  marriages  valid  where  they  are  contracted,  are,  in 

(1)  9  H.  L.  C.  212.  (2)  9  H.  L.  C.  226. 

(3)  Sic. 
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general,  to  be  held  valid  everywhere,  proceeds  thus  :  '  The  ^^^^dyT^ 
most  prominent,  if  not  the  only  known  exceptions  to  the  rule, 
are  marriages  involving  polygamy  or  incest ;  those  positively  — 
prohibited  by  the  puMic  law  of  a  country  from  motives  of  g^TTLrMLNT, 
policy,  and  those  celebrated  in  foreign  countries  by  subjects 
entitling  themselves,  under  special  circumstances,  to  the  laws  ^^^^^'^"^^'^'^ 
of  their  own  countries.'  And  then  he  adds  that,  *  as  to  the  ^Qzzelli. 
first  exception,  Christianity  is  understood  to  prohibit  polygamy 
and  incest,  and,  therefore,  no  Christian  country  would  recognise 
polygamy  or  incestuous  marriages ;  but  when  we  speak  of 
incestuous  marriages,  care  must  be  taken  to  confine  the  doctrine 
to  such  cases  as,  by  the  general  consent  of  all  Christendom,  are 
deemed  incestuous.'  With  this  latter  portion  of  the  doctrine  of 
Mr.  Justice  Story,  Sir  Cresswell  Cresswell  does  not  agree.  But 
I  believe  that  this  passage,  when  correctly  interpreted,  is  strictly 
consonant  to  the  law  of  nations.  Story,  there,  is  not  speaking 
of  marriages  prohibited  as  incestuous  by  the  municipal  law  of 
the  country.  If  so  prohibited,  they  would  be  void  under  his 
second  class  of  exceptional  cases  ;  no  inquiry  would  be  open  as 
to  the  general  opinion  of  Christendom.  But  suppose  the  case 
of  a  Christian  country,  in  which  there  are  no  laws  prohibiting 
marriages  within  any  specified  degrees  of  consanguinity  or 
affinity,  or  declaring  or  defining  what  is  incest ;  still,  even 
there,  incestuous  marriages  would  be  held  void,  as  polygamy 
would  be  held  void,  being  forbidden  by  the  Christian  religion. 
But  then,  to  ascertain  what  marriages  are,  within  that  rule, 
incestuous,  a  rule  not  depending  on  municipal  laws,  but  extend- 
ing generally  to  all  Christian  countries,  recourse  must  be  had 
to  what  is  deemed  incestuous  by  the  general  consent  of 
Christendom.  It  could  never  be  held  that  the  subjects  of  such 
a  country  were  guilty  of  incest  in  contracting  a  marriage 
allowed  and  approved  by  a  large  portion  of  Christendom,  merely 
because,  in  the  contemplation  of  other  Christian  countries,  it 
would  be  considered  to  be  against  God's  laws.  I  have  thought 
it  right  to  enter  into  this  explanation,  because  it  is  important 
that  a  writer  so  highly  and  justly  respected  as  Mr.  Justice 
Story  should  not  be  misunderstood,  as,  with  all  deference,  I 
think  he  has  been  in  the  passage  under  consideration."  Lord 
St.  Leonards  took  a  different  view  on  the  point,  and  his 
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passages. 

The  question  of  a  polygamous  marriage  came  before  the 

BozzELLi's  Courts  in  Hyde  v.  Hyde,  (2)  In  that  case  a  single  man  went 
Settlement,  .  .  .  . 

In  re.      through  the  form  of  marriage  with  a  single  woman  in  a  country 

HusEY-HuNT  -^j^ere  polygamy  was  lawful,  both  parties  professing  the  Mormon 

BozzELLi.    faith  under  which  polygamy  was  allowed.    It  was  held  by  the 

Judge  Ordinary  that  this  was  not  a  marriage  as  understood  in 

Christendom,  and  that  although  it  was  a  valid  marriage  by  the 

lex  loci,  and  at  the  time  when  it  was  contracted  both  parties 

were  single  "and  competent  to  contract  marriage,  the  English 

Matrimonial  Court  would  not  recognise  it  as  a  valid  marriage 

in  a  suit  to  enforce  matrimonial  duties  or  to  obtain  relief  for  a 

breach  of  matrimonial  obligations.    That  is  an  instance  in 

which  a  marriage  valid  by  the  lex  loci  was  not  recognised  in 

England  as  being  contrary  to  the  law  of  Christendom. 

In  the  present  case  I  have  a  marriage  which  is  not  only  valid 
according  to  the  law  of  the  particular  domicil,  but  is  also  valid 
by  the  law  of  many  other  countries,  and  certainly  cannot  be 
regarded  as  incestuous  by  the  general  consent  of  Christendom. 

The  next  case  is  Sottomayor  v.  De  Barros.  (3)  In  that  case 
two  first  cousins  domiciled  in  Portugal  were  married  in  England. 
Their  marriage  being  incestuous  and  illegal  by  the  law  of 
Portugal  was  declared  null  and  void  in  this  country,  on  the 
ground  that  it  was  invalid  by  the  law  of  the  domicil. 

That  is  another  instance  which  shews  that  the  capacity  of 
the  parties  must  be  determined  by  the  law  of  their  domifiil. 

In  that  case  the  Court  of  Appeal  said :  "If  the  parties  had 
been  subjects  of  Her  Majesty  domiciled  in  England,  the 
marriage  would  undoubtedly  have  been  valid.  But  it  is  a  well- 
recognised  principle  of  law  that  the  question  of  personal  capacity 
to  enter  into  any  contract  is  to  be  decided  by  the  law  of 
domicile.  (4)  It  is,  however,  urged  that  this  does  not  apply  to 
the  contract  of  marriage,  and  that  a  marriage  valid  according 
to  the  law  of  the  country  where  it  is  solemnised  is  valid  every- 
where.   This,  in  our  opinion,  is  not  a  correct  statement  of  the 


(1)  9  H.  L.  C.  233. 

(2)  (1866)  L.  R.  1  P.  &  M.  130. 

(3)  3  P.  D.  1,  5. 


(4)  Vide  Sottomayer  v.  De  Barros, 
(1879)  5  P.  D.  94,  100. 
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law.  The  law  of  a  country  where  a  marriage  is  solemnised  swinfen" 
must  alone  decide  all  questions  relating  to  the  validity  of  the 
■ceremony  by  which  the  marriage  is  alleged  to  have  been  con- 
stituted;  but,  as  in  other  contracts,  so  in  that  of  marriage,  settlem^t, 
personal  capacity  must  depend  on  the  law  of  domicile ;  and  if  the 
laws  of  any  country  prohibit  its  snbjects  within  certain  degrees 
^of  consanguinity  from  contracting  marriage,  and  stamp  a  Bozzelli 
marriage,  between  persons  within  the  prohibited  degrees  as 
incestuous,  this,  in  our  opinion,  imposes  on  the  subjects  of  that 
country  a  personal  incapacity,  which  continues  to  affect  them 
so  long  as  they  are  domiciled  in  the  country  where  this  law 
prevails,  and  renders  invalid  a  marriage  between  persons  both 
at  the  time  of  their  marriage  subjects  of  and  domiciled  in  the 
^country  which  imposes  this  restriction,  wherever  such  marriage 
may  have  been  solemnised.  In  argument  several  passages  in 
Story's  Conflict  of  Laws  were  referred  to,  in  support  of  the 
contention  that  in  an  English  Court  a  marriage  between  persons 
who  by  our  law  may  lawfully  intermarry  ought  not  to  be 
declared  void,  though  declared  incestuous  by  the  law  of  the 
parties'  domicile,  unless  the  marriage  is  one  which  the  general 
•consent  of  Christendom  stamps  as  incestuous.  It  is  hardly 
possible  to  suppose  that  the  law  of  England,  or  of  any  Christian 
country,  would  consider  as  valid  a  marriage  which  the  general 
> consent  of  Christendom  declared  to  be  incestuous.  Probably 
the  true  explanation  of  the  passages  in  Story  is  given  in  Brook  v. 
Brook  (1)  by  Lord  Cran worth  (2)  and  by  Lord  Wensleydale  (3), 
who  express  their  opinions  that  he  is  referring  to  marriages  not 
prohibited  or  declared  to  be  incestuous  by  the  municipal  law  of 
the  country  of  domicile." 

In  this  case  I  have  to  deal  with  a  marriage  which  is  valid  by 
the  law  of  the  domicil,  and  which  is  not  stamped  as  incestuous 
by  the  general  consent  of  Christendom.  I  therefore  declare 
that  the  marriage  is  valid,  and  that  the  wife  can  exercise 
the  power. 

Solicitors:  Attree^   Johnson  d  Ward,  for  Hunt,  Currey, 
JSficholson  d  Co.,  Lewes. 

(1)  9  H.  L.  C.  193.  (2)  9  H.  L.  C.  227,  228. 

(3)  9  H.  L.  C.  241,  242. 

G.  R.  A. 
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In  re  A.  &  A.  CKOMPTON  &  CO.'S  TKADE-MAEK. 

Trade-marh — Bectification  of  Begister — Combination  jof  Devices — Essential 
Particulars — Prior  Mark — Non-distinctive  Addition — Simultaneous  Visi- 
hility — Too  wide  Begistration — Patents^  Designs^  and  Trade  Marks  Acts, 
1883  (46  &  47  Vict.  c.  57),  s.  64 ;  1888  (51  &  62  Vict.  c.  50),  s.  10. 

A  trade-mark  consisting  of  a  combination  of  devices  on  labels  was 
registered  on  an  application  which  stated  the  essential  particulars  as 
follows : — 

"The  essential  particular  of  the  trade-mark  is  the  combination  of 
devices,  and  we  disclaim  any  right  to  the  exclusive  use  of  the  added  matter 
except  in  so  far  as  it  consists  of  our  own  name  and  address." 

The  labels  appeared  on  the  application  and  register  in  the  manner  in 
which  they  were  used : — 

Held,  that  the  essential  particulars  were  sufficiently  stated  within  the 
meaning  of  s.  64  of  the  Patents,  Designs,  and  Trade  Marks  Act,  1883,  as 
amended  by  the  Act  of  1888. 

A  registered  trade-mark  will  not  be  removed  at  the  instance  of  a  rival 
trader  merely  because  it  consists  of  a  combination  of  a  prior  mark  with  a 
non-distinctive  addition. 

In  re  Player  &  Sons^  Trade-mark,  [1901]  1  Ch.  382,  distinguished. 

It  is  not  necessary  that  all  the  parts  of  a  combination  should  appear  on 
one  label  or  be  visible  at  once. 

In  re  Bfencer's  Trade-marks,  (1886)  3  Rep.  Pat.  Gas.  73,  followed. 

If  a  mark  is  registered  for  too  wide  a  class  of  goods,  the  proper  remedy 
is  restriction,  not  removal. 

Edwards  v.  Dennis,  (1885)  30  Ch.  D.  454,  followed. 

Motion. 

This  was  a  motion  by  the  defendants  to  an  action  for 
infringing  the  plaintiffs'  trade-mark  asking  to  remove  that 
trade-mark  from  the  register. 

The  trade-mark  in  question — No.  107,354  in  class  23 — was 
registered  on  June  18,  1894,  in  respect  of  Cotton  Yarn  and 
Sewing  Cotton  not  on  spools  or  reels. 

The  trade-mark  consisted  of  the  combination  of  devices  shewn 
on  three  oblong  labels  with  plain  borders. 

The  largest  label  merely  contained  a  statement  in  nine 
different  languages  describing  the  quantity  and  weight  of  yarn, 
with  the  plaintiffs'  name  written  diagonally  across  it. 

The  medium  label  contained  two  shields  with  heraldic 
devices,  surmounted  by  crests,  and  supported  by  leaves  and 
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flowers.    The  plaintiffs'  name  was  printed  on  a  scroll  at  the  ^^^y'T^ 

base,  and  also  perforated  in  large  letters  extending  in  a  semi-  ^^^^ 

circle  across  and  beyond  the  label  at  both  ends.    The  plaintiffs' 

address  was  printed  at  the  foot  of  the  label.  CoRm»'roN 

The  smallest  label  was  the  same  as  the  medium  label,  without     ^  ^^-'^ 

Teade-maek. 

the  perforation.  in  re. 

The  latter  labels  were  merely  reproductions  in  different  sizes 
of  a  mark  registered  in  1876  which  belonged  to  the  plaintiffs. 

The  application  for  registration  dated  January  10,  1894,  to 
which  the  labels  were  af&xed  in  such  a  way  as  to  shew  the 
mode  of  user,  originally  contained  a  statement  of  the  essential 
particulars  with  a  disclaimer,  which  was  objected  to  by  the 
comptroller,  and  by  his  desire  this  statement  and  disclaimer  were 
amended  by  substituting  therefor  the  following  words  :  "  The 
essential  particular  of  the  trade-mark  is  the  combination  of 
devices,  and  we  disclaim  any  right  to  the  exclusive  use  of  the 
added  matter  except  in  so  far  as  it  consists  of  our  own  name 
and  address." 

The  trade-mark  so  constituted  was  entered  on  the  register 
with  the  above  statement  of  the  essential  particular  and  the 
disclaimer. 

The  plaintiffs  had  hitherto  used  the  trade-mark  by  pasting 
the  largest  and  smallest  labels  on  different  sides  of  the  outside 
wrappers  of  their  bundles  of  yarn,  and  the  medium  label  on 
the  inside  wrappers.  There  was  no  evidence  as  to  user  in 
respect  of  goods  other  than  yarn.  The  defendants,  who  were 
dealers  in  yarn,  were  alleged  to  have  infringed  the  trade-mark 
in  respect  of  yarn. 


Clare  and  Kerly,  for  the  defendants.  There  are  four 
objections  to  this  trade-mark. 

First,  the  application  did  not  state  the  essential  particulars 
as  required  by  s.  64  of  the  Patents,  Designs,  and  Trade  Marks 
Act,  1883,  amended  by  s.  10  of  the  Act  of  1888.  (1) 

(1)  The  amended  section  provides  of  or  contain  at  least  one  of  tlie  fol- 

as  follows  : —  lowing  essential  particulars  : 

Sect.  64 :  "  (1.)  For  the  purposes  of  "  (a)  A  name  of  an  individual  or  firm 

this  Act,  a  trade-mark  must  consist  printed,  impressed,  or  woven  in  some 
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SWINFEN      Secondly,  the  so-called  combination  of  devices  is  not  proper 
subject-matter  of  a  trade-mark  within  the  section.    It  is  merely 

1902 

a  combination  of  three  labels,  the  largest  of  which  is  non- 
Cbompton  distinctive,  and  the  other  two  are  simply  reproductions  of  a 
&  Co.'s  prior  mark,  and  therefore  not  proper  subject-matter  for  regis- 
In  re.  '  '  tration,  duplicate  registration  being  superfluous  and  unlawful : 
In  re  Player  d-  Sons'  Trade-mark.  (1) 

Thirdly,  the  combination  is  not  used  as  a  trade-mark,  as  two 
of  the  labels  being  placed  on  different  sides  of  the  package, 
and  one  inside,  they  are  not  all  visible  at  once.  A  hidden  user 
is  clearly  insufficient :  Li  re  Kinahan  <&  Go's  Applicatio7i.  (2) 

Fourthly,  the  plaintiffs  use  and  apparently  intend  to  use 
the  mark  for  nothing  but  yarn  ;  so  the  registration  is  too  wide  : 
John  Batt  do  Co.  v.  Dunnett  (3) ;  Edwards  v.  Dennis  (4)  ; 
Hargreave  v.  Freeman.  (5) 

The  defendants,  who  deal  in  yarn  and  may  want  to  deal  in 
sewing  cotton,  are  persons  aggrieved  by  the  wrongful  registra- 


particular  and  distinctive  manner ; 
or 

"  (&)  A  written  signature  or  copy  of 
a  written  signature  of  the  individual 
or  firm  applying  for  registration  thereof 
as  a  trade-mark  ;  or 

"(c)  A  distinctive  device,  mark, 
brand,  heading,  label,  or  ticket ;  or 

"  (d)  An  invented  word  or  invented 
words  ;  or 

"  (e)  A  word  or  words  having  no 
reference  to  the  character  or  quality 
of  the  goods,  and  not  being  a  geo- 
graphical name. 

"  (2.)  There  may  be  added  to  any 
one  or  more  of  the  essential  particulars 
mentioned  in  this  section  any  letters, 
words,  or  figures,  or  combination  of 
letters,  words,  or  figures,  or  of  any  of 
them,  but  the  applicant  for  registra- 
tion of  any  such  additional  matter 
must  state  in  his  application  the 
essential  particulars  of  the  trade-mark, 
and  must  disclaim  in  his  application 
any  right  to  the  exclusive  use  of  the 


added  matter,  and  a  copy  of  the  state- 
ment and  disclaimer  shall  be  entered 
on  the  register. 

"  (3.)  Provided  as  follows  : 
"  (i.)  A  person  need  not  under  this 
section  disclaim  his  own  name  or  the 
foreign  equivalent  thereof,  or  his  place 
of  business,  but  no  entry  of  any  such 
name  shall  affect  the  right  of  any 
owner  of  the  same  name  to  use  that 
name  or  the  foreign  equivalent  thereof : 
"  (ii.)  Any  special  and  distinctive 
word  or  words,  letter,  figure,  or  com- 
bination of  letters  or  figures,  or  of 
letters  and  figures  used  as  a  trade- 
mark before  the  thirteenth  day  of 
August  one  thousand  eight  hundred 
and  seventy-five,  may  be  registered 
as  a  trade-mark  under  this  part  of 
this  Act." 

(1)  [1901]  1  Ch.  382. 

(2)  (1893)  10  Rep.  Pat.  Cas.  393. 

(3)  [1899]  A.  C.  428. 

(4)  30  Ch.  D.  454. 

(5)  [1891]  3  Ch.  39. 
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such  entitled  to  have  the  mark  removed.    The  fact  that  they 

1902 

are  sued  on  the  trade-mark  is  in  itself  sufficient  to  give  them  a  ^v^. 
locus  standi :  In  re  ApoUinaris  Company's  Trade-marks.  (1)  Crompton 
Sebastian,  for  the  plaintiffs.    First,  the  application  follows     ^  ^^  '^ 

X  flAD£2~M  ABE,. 

the  usual  office  form  for  a  combination  of  devices.    There  are      In  re. 
many  similar  instances  in  the  current  numbers  of  the  Trade 
Marks  Journal,    If  there  is  any  real  doubt  as  to  its  validity, 
the  comptroller  ought  to  be  represented. 

Secondly,  the  combination  of  the  three  oblongs  plus  the 
devices  plus  the  perforation  is  good  subject-matter,  and  as  such 
it  has  been  used  and  registered.  In  re  Flayer  d  Sons'  Trade- 
mark (2)  was  the  case  of  an  application  to  register.  This  is  an 
application  to  remove,  to  which  wholly  different  considerations 
apply.  Labels  may  be  registered  as  a  combination  :  In  re  Clement 
d  Cie.  6  Trade-mark  (3) ;  and  a  combination  may  be  protected  as 
such  though,  part  is  disclaimed:  Thomas  Hubbuck  d  Son, 
Limitud  v.  William  Brown,  Sons  d  Co,  (4)  Eegistration  as  a 
whole  being  compulsory  in  the  case  of  old  marks — In  re  Spencer's 
Trade-marks  (5) ;  Bichards  v.  Butcher  (6) — should  surely  be 
permitted  for  new  marks. 

Thirdly,  the  user  is  sufficient  though  the  three  labels  are  not 
visible  at  once,  and  though  one  is  on  the  inner  wrapper :  In 
re  Spencer's  Trade-marks  (5)  ;  Bichards  v.  Butcher  (6) ;  In 
re  PoioeWs  Trade-mark  (7)  ;  Moet  v.  Clybouw  (8)  ;  Moet  v. 
Pickering  (9)  ;  Moet  v.  Couston  (10)  ;  Ponsardin  v.  Peto.  (11) 
The  point  as  to  the  concealed  mark  was  left  undecided  in  In  re 
Kinahan  d  Co.'s  Application,  (12) 

Fourthly,  the  objection  that  the  mark  is  only  used  and 
intended  to  be  used  for  yarn  has  been  taken  at  the  last 
moment.  There  is  no  evidence  on  the  point,  and  the  objection 
must  be  disregarded.  In  any  case  it  would  be  a  strange  thing 
if  the  defendants  could  have  the  mark  removed  on  the  ground 

(1)  [1891]  2  Ch.  186,  224,  228.  (7)  [1893]  2  Ch.  388. 

(2)  [1901]  1  Ch.  382.  (8)  (1877)  Seb.  Dig.  316. 

(3)  [1900]  1  Ch.  114.  (9)  (1878)  8  Ch.  D.  372. 

(4)  (1900)  17  Kep.  Pat.  Cas.  638.  (10)  (1864)  33  Beav.  578. 

(5)  3  Rep.  Pat.  Cas.  73.  (11)  (1863)  33  Beav.  642. 

(6)  [1891]  2  Ch.  522.  (12)  10  Rep.  Pat.  Cas.  393. 
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that  it  covers  goods  in  which  they  do  not  deal  and  in  respect  of 
which  they  are  not  sued. 
Clare,  in  reply. 

Cur,  adv.  vuU, 

March  6.  Swinfen  Eady  J.  The  first  ground  upon  which 
the  defendants  base  their  case  is  that  the  essential  particulars 
are  not  sufficiently  stated  in  the  application  to  register.  It 
appears  that  the  application  in  writing  as  at  first  carried  in  to 
the  comptroller  did  contain  some  description  in  writing  of  the 
essential  particulars,  but  this  was  altered  (and,  as  I  gather,  at 
the  request  of  the  comptroller)  to  the  form  in  which  it  now 
appears  on  the  register,  describing  it  as  "a  combination  of 
devices,"  and  leaving  anyone  to  refer  to  the  actual  combination 
registered  to  see  for  themselves  of  what  the  trade-mark  con- 
sists. I  am  told  that  this  is  now  a  common  form  in  the  office 
of  the  comptroller,  and  Mr.  Sebastian  referred  to  some  current 
numbers  of  the  Trade  Marks  Journal  as  shewing  how  general 
the  practice  is.  However  that  may  be,  I  am  of  opinion  that 
the  description  is  sufficient.  Where  the  labels  themselves 
appear  upon  the  register,  and  in  the  manner  in  which  they  are 
used,  the  description  is,  in  my  opinion,  sufficient.  The  eye 
frequently  enables  a  better  idea  to  be  formed  of  a  trade-mark 
than  any  verbal  description  would  have  done.  In  Eno  v. 
Dunn  (1)  the  Lord  Chancellor,  after  stating  the  results  of 
comparing  two  trade-marks,  which  he  placed  side  by  side,  added 
that  no  verbal  description  of  the  difference  did  entire  justice  to 
the  dissimilarity  of  the  two  trade-marks. 

It  was  next  urged  that  the  trade-mark  was  not  really  a  trade- 
mark at  all,  but,  if  anything,  it  was  three  trade-marks,  which 
could  not  be  registered  as  one  mark,  and  it  was  contended  that 
there  could  not  be  a  valid  trade-mark  consisting  only  of  a 
combination  of  two  old  labels,  each  separately  registered  as  a 
trade-mark,  together  with  something  not  distinctive  at  all.  In 
support  of  this  proposition  reliance  was  placed  upon  In  re  Player 
d  Sons'  Trade-mark  (2),  where  Cozens-Hardy  J.  refused  to 
direct  the  comptroller  to  proceed  with  the  registration  of  a  mark 

(1)  (1890)  15  App.  Cas.  252,  255.  (2)  [1901]  1  Gin.  382. 
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which,  in  all  its  essentials,  was  the  same  as  an  earlier  regfistered  swinfen 
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trade-mark  of  the  same  applicant,  on  the  ground  that  it  was  ^^^^ 
superfluous.  If  the  mark  had  been  registered,  however,  by  the 
comptroller  in  that  case,  it  does  not  follow  from  the  decision  of  Crompton 
Cozens-Hardy  J.  that  upon  an  application  by  a  rival  trader  it  xrade^^^  ^ 
would  necessarily  have  been  taken  off  the  register.  How  is  he 
aggrieved  by  its  registration  ?  If  his  contention  is  that  regis- 
tration of  the  mark  is  superfluous,  as  the  registration  adds 
nothing  to  existing  rights,  then  he  is  not  injured  by  that  regis- 
tration. If,  however,  registration  prevents  him  from  doing 
anything  which,  but  for  the  registration,  he  could  lawfully  do, 
then  it  follows  that  registration  was  not  superfluous,  but  has 
secured  to  the  party  registering  some  additional  right.  Nor 
has  the  argument  that  the  mark  is  in  reality  three  trade-marks 
any  validity.  Provided  that  the  mark  complies  with  the  requi- 
sites of  s.  64  of  the  Act  of  1883,  the  whole  mark  need  not 
appear  on  any  one  ticket,  label,  stamp,  or  impression.  A  com- 
bination of  several  different  marks,  like  that  which  was  the 
subject  of  the  dispute  in  Bobinson  v.  Finlay  (1),  and  which  is 
very  common  among  dealers  in  cotton  goods,  may  be  treated 
as  equivalent  to  a  single  mark.  In  In  re  Spencer's  Trade- 
marks  (2),  where  the  words  "  diamond  cast  steel "  were  on  one 
side  of  files  and  the  corporate  mark  of  the  maker  on  the  other 
side,  the  Court  held  that  the  words  "  diamond  cast  steel  "  had 
not  been  used  alone  as  a  trade-mark ;  they  treated  the  marks 
on  both  sides  of  the  file  as  together  constituting  one  mark.  In 
that  case  Lord  Esher  M.E.  said  :  "  Therefore  what  was  used 
before  1875  by  this  gentleman,  was  one  distinguishing  mark, 
which  one  mark  was  a  combination  of  a  mark  which  had  been 
granted  to  his  father  by  the  Cutlers'  Company,  and  a  mark 
which  he  invented  himself.  The  two  together  being  put  on  his 
goods  in  order  to  distinguish  his  goods  that  made  it  one  trade- 
mark, and  I  do  say  this  distinctly  that  whether  the  things 
which  are  put  on  to  make  a  distinction  (for  that  is  all  that  is 
wanted)  are  put  close  together,  or  are  put  at  two  ends  of  the 
same  goods,  or  are  put  one  on  one  side  of  the  goods  and  one  on 
the  other,  if  they  are  on  the  goods  for  the  purpose  of  making  a 
(1)  (1878)  9  Ch.  D.  487.  (2)  3  Rep.  Pat.  Cas.  73,  74. 
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SWINFEN  distinction  they  are  one  mark,  and  the  mere  fact  that,  on  the 
files,  they  have  been  put  on  the  two  sides,  does  not  make  them 

1902  . 

.^Y-'  separate  marks,— certainly  not  the  separation  which  is  relied 

ctoMPTON  here,— even  though  the  name  of  the  person  is  not  a  part  of 

&  Co.'s  the  mark."    In  the  present  case  the  plaintiffs  use  the  combina- 

TeADE-MAEK,     .  o     ■,  ^  .  • 

In  re.  tion  01  the  three  labels  to  distmguish  their  goods.  To  apply 
what  the  Master  of  the  Kolls  said,  in  the  case  just  cited,  the 
moment  a  trader  puts  on  his  goods  three  labels,  it  is  clear, 
it  is  an  inevitable  business  result,  that  he  puts  them  all 
three  on  in  order  that  all  three  being  there  may  distinguish 
his  goods. 

It  was  next  urged  that  the  plaintiffs  had  never  used  and 
never  intended  to  use  the  combination  mark  in  question  as  a 
trade-mark.  It  was  not  disputed  that  the  plaintiffs  had  used 
the  three  labels  in  combination  upon  their  goods  to  a  large 
extent,  but  it  was  said  that  two  labels  were  placed  outside  the 
wrapper,  and  the  third  label  inside  the  wrapper,  and  that  it  was 
necessary  that  all  the  labels  should  be  visible  at  once  to  consti- 
tute a  user  as  one  trade-mark.  In  my  judgment  there  is  no 
foundation  for  this  contention.  It  must  very  frequently  happen 
that  if  labels  or  tickets  are  put  at  different  ends,  or  different  sides 
of  packages,  or  if  a  portion  of  a  mark  is  stamped  or  impressed  on 
one  side  of  any  article  and  the  other  portion  on  the  other  side, 
the  whole  mark  cannot  be  seen  at  the  same  time ;  the  goods 
may  have  to  be  turned  over,  or  turned  round,  but  yet  it  cannot 
be  doubted  that  marks  so  used  are  being  properly  used  as 
trade-marks. 

A  further  point  was  made  that  the  plaintiffs  have  only  used 
their  registered  mark  for  cotton  yarn,  and  only  intend  so  to  use 
it,  whereas  they  have  registered  it  in  class  23  for  cotton  yarn 
and  sewing  cotton  not  on  spools  or  reels.  It  does  not  appear 
that  the  defendants  deal  in  sewing  cotton,  or  are  in  any  way 
affected  by  the  registration,  except  so  far  as  yarn  is  concerned, 
and  in  any  case  their  remedy  would  be  to  rectify  the  register 
by  limiting  the  trade-mark  to  those  articles  in  the  class  in 
connection  with  which  it  was  being  actually  used,  as  was  done 
in  Edwards  v.  Dermis  (1),  and  not  to  strike  the  mark  off  the 

(1)  30  Cli.  D.  454. 
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register  altogether.  No  application  has  been  made  to  me  on 
the  present  motion  to  limit  the  plaintiffs'  mark  to  yarn.  The 
result  is  that  the  motion  fails,  and  must  be  refused  with  costs. 


SWINFEX 
EADY  J. 

11)02 

A.  &  A. 
CiiojrPTON 
&  Co.'s 


Solicitors  :  W.  J.  <f  E.  H.  Tremellen,  for  Blair  d  Seddon, 
Manchester  ;  Woodcock  By  land  d  Parker,  for  Tweedale,  Sons  ^^^j^'^^^^' 
d  Lees  J  Oldham. 


G.  R.  A. 


In  re  HASLAM  &  HIEE-EVANS.  c.a. 

Solicitor  and  Client — Commission — Surcharge — Taxation — Disclosure — Duty 

to  advise — Bargain  with,  Client.  Feb.  26  ; 

March  20. 

Solicitors  who  were  retained  by  0.  to  act  for  him  in  negotiating  the 
purchase  of  a  patent  had  previously  obtained  from  the  vendor  of  the 
patent  a  commission  note  under  which  they  were  to  receive  certain  pay- 
ments in  the  event  of  a  purchaser  being  found  by  them :  this  note  was 
shewn  to  0.  by  the  solicitors  and  remained  in  his  possession  some  days 
previously  to  the  contract  for  sale  being  entered  into.  0.  purchased  the 
patent,  and  the  solicitors  with  his  knowledge  recovered  payment  from  the 
vendor  of  210Z.  for  commission.  0.  died,  and  the  solicitors  delivered  their 
bill  of  costs  to  his  executors,  who  on  taxation  sought  to  surcharge  the 
solicitors  with  the  210Z.  so  received  by  them  :  the  taxing  master  allowed 
the  surcharge.    On  a  summons  to  review  this  finding  : — 

Heldy  affirming  the  decision  of  Kekewich  J.,  that  O.'s  executors  were 
not  entitled  to  treat  the  210Z.  paid  by  the  vendor  to  the  solicitors  as 
money  received  to  O.'s  use,  or  in  any  way  to  surcharge  them ;  that  the 
rule  applied  in  O^Brien  v.  Lewis,  (1863)  32  L.  J.  (Ch.)  569,  did  not  govern 
the  present  the  commission  was  paid,  not  by  the  client,  but  by 

the  vendor ;  but  that  the  solicitors  had  made  a  bargain  which  was  not 
merely  improper,  but  such  as  to  place  them  in  a  position  in  which  it  was 
impossible  for  them  to  fulfil  the  duties  which  they  had  undertaken  to  both 
vendor  and  purchaser  of  the  patent. 

Appeal  from  a  decision  of  Kekewich  J. 

This  was  a  summons  to  review  taxation  which  raised  the 
question  whether  the  solicitors,  whose  bill  of  costs  was  being 
taxed,  were  entitled  to  retain  a  sum  of  210Z.  for  commission, 
paid  to  them  under  the  following  circumstances. 

In  January,  1899,  Haslam,  a  sohcitor,  received  from  ElHot, 
the  owner  of  a  patent,  the  following  commission  note  :  "In 
the  event  of  your  introducing  to  me  a  purchaser  whose  terms  I 
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c.  A.      may  accept  for  the  United  Kingdom  rights  of  Keats'  Patent 
1902       Marine  Engine  Governor,  I  hereby  agree  to  pay  you  as  follows  : 
HASLAM&  2501.  out  of  a  purchase  price  of  3750Z.,  or  the  sum 

^^^ifre^^^'  of  300Z.  out  of  a  purchase  price  of  4000/.,  and  an  additional 

  lOOZ.  for  every  lOOOZ.  additional  purchase  price  beyond  4000Z., 

and  pro  rata  for  any  part  of  1000/.  I  v^ill  pay  the  above  sums 
to  you  upon  receiving  the  cash  for  sale  of  the  United  Kingdom 
rights.  This  letter  is  not  to  be  taken  as  giving  any  option  over 
the  same  patent  rights  for  the  United  Kingdom."  Haslam 
introduced  the  patent  to  a  Mr.  Ohlson,  for  whom  Haslam  and 
his  partner  Evans  had  been  acting  as  solicitors  in  several  other 
matters.  Ohlson  instructed  Haslam  to  make  an  appointment 
for  him  to  see  the  patented  article,  and  on  January  17  Haslam 
and  his  partner  accompanied  Ohlson  to  Harley  Street  for  the 
inspection.  On  their  return  Haslam  shewed  the  commission 
note  to  Ohlson,  who  said  that  he  should  not  pay  the  lowest 
price  therein  mentioned,  and  that  if  he  could  not  get  the  patent 
at  a  much  lower  figure  he  should  not  buy  at  all.  Haslam  and 
his  partner  explained  to  Ohlson  that  they  were  not  quite  satis- 
fied with  this  note  ;  but  upon  Ohlson  promising  to  allow  them 
a  reasonable  commission,  in  case  they  were  unable  to  obtain 
any  under  the  original  note,  they  agreed  not  to  try  and  obtain 
a  more  satisfactory  note  from  Elliot.  The  commission  note 
was  handed  to  Ohlson,  and  remained  in  his  possession  for  some 
days  previously  to  the  contract  for  the  purchase  of  the  patent 
by  him  being  entered  into.  It  appeared  from  the  bill  of  costs 
that  Haslam  &  Evans  received  instructions  from  Ohlson  to 
try  and  negotiate  with  Elliot  for  a  reduction  of  the  price  of  the 
patent,  and  that  they  did  so,  and  eventually  the  purchase  of 
the  patent  by  Ohlson  was  carried  out  for  3000/.  Haslam  & 
Evans  subsequently  brought  an  action  against  the  vendor,. 
Elliot,  for  their  commission  on  the  sale  of  the  invention  and 
certain  reserved  royalties,  and  this  action  was,  with  Ohlson's 
knowledge,  compromised  by  the  payment  into  court  of  210/. 
by  the  vendor,  which  was  accepted  by  Haslam  &  Evans.  In 
December,  1900,  Ohlson  died,  and  Haslam  &  Evans  dehvered 
their  bill  of  costs  to  his  executors,  who  procured  an  order  for 
its  taxation.    The  taxing  master  held  that  the  solicitors  were 
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liable  to  account  for  the  210Z.,  as  received  by  them  on  behalf  of      G.  A. 
Ohlson.    Objections  to  the  allowance  of  this  surcharge  were  1902 
carried  in,  which  were  disallowed  by  the  taxing  master  on  the   haslam  & 
ground  that  the  sohcitors  were  not  entitled  to  obtain  this  sum  ^^^^j'^^JJ^^^ 

at  the  expense  of  their  client,  unless  they  had  an  agreement  in   

writing  to  that  effect.  On  a  summons  to  review,  Kekewich  J. 
held  that  the  sum  in  question  was  a  commission  received  by 
the  solicitors  with  the  consent  of  their  client,  and  remitted  the 
bill  to  the  taxing  master  with  an  intimation  that  the  surcharge 
ought  not  to  be  allowed. 

Ohlson's  executors  appealed. 

T.  L.  Wilkinson^  for  the  appellants.  Solicitors  are  not 
entitled  to  make  a  gain  for  themselves  beyond  their  fair 
remuneration  at  the  expense  of  their  client :  to  accept  com- 
missions, under  the  circumstances  of  this  case,  was  a  breach 
of  duty  to  the  client.  The  principle  is  clearly  estabhshed  by 
Tyrrell  v.  Bank  of  London.  (1)  The  fact  that  Ohlson  knew  of 
this  commission  note  is  not  enough  :  the  confidential  relation- 
ship of  solicitor  and  client  being  in  existence,  mere  knowledge 
of  the  fact  that  the  vendor  was  going  to  pay  a  commission  will 
not  do  :  Ohlson  ought  to  have  had  competent  and  independent 
advice  before  agreeing  to  the  commission  note  :  Bhodes  v. 
Bate.  (2)  It  was  the  duty  of  these  solicitors  to  have  advised 
Ohlson  that,  as  his  solicitors,  they  were  not  entitled  to  take 
this  commission  ;  and  if  he  had  then  authorized  them  to  receive 
it,  the  case  might  be  different  ;  but  he  had  no  advice  of  this 
kind  from  these  solicitors,  and  no  other  independent  advice, 
and  consequently  the  transaction  cannot  be  allowed  to  stand : 
Liles  V.  Terry  (3)  ;  Barron  v.  Willis.  (4)  The  taxing  master 
was  therefore  right  in  allowing  this  surcharge. 

J.  B.  MaUhetvs,  for  the  respondents,  the  sohcitors.  There 
was  no  concealment  of  the  commission  note  :  it  was  shewn  to 
Ohlson  and  he  consented  to  it ;  this  is  not  the  case  of  a  bargain 
with  the  client  for  extra  remuneration  ;  the  commission  was 
paid  by  the  vendor,  not  by  Ohlson. 


(1)  (1862)  10  H.  L.  C.  26. 

(2)  (1866)  L.  K  1  Ch.  252. 


(3)  [1895]  2  Q.  B.  679. 

(4)  [1900]  2  Ch.  121. 
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c.  A.         [Stieling-  L.J.    Was  it  not  the  duty  of  these  soHcitors  to 
1902      tell  their  cHent  plainly,     Yon  must  relieve  us  from  our 
Haslam  &   liability  to  refund  to  you  everything  v^e  get  from  Elliot  "  ?] 
^'^if're^''^'     No,  not  if  there  was  full  disclosure  of  all  the  facts  as  there 

  was  here  :  In  re  Olympia,  Limited  {l) ;  Erlanger  v.  New  Sombrero 

Phosphate  Co.  (2)  The  duty  of  a  solicitor  to  his  client  is  not 
higher  than  the  duty  of  a  promoter  to  his  company ;  if  the 
client  thoroughly  understands  and  knows  that  the  solicitor  is 
going  to  make  a  profit  out  of  the  transaction  in  addition  to  the 
ordinary  costs,  so  that  the  client  can  decline  to  allow  the  profit 
to  be  so  made,  that  is  sufficient  to  entitle  the  solicitor  to  retain 
the  extra  profit  when  made.  Ohlson  knew  that  commission 
was  to  be  paid,  and  he  raised  no  objection. 

[Stieling  L.J.  Can  we  assume  that  Ohlson  knew  that  if 
commission  was  paid  by  the  vendor,  he,  Ohlson,  would  be 
entitled  to  it  ?] 

As  there  was  the  fullest  disclosure  of  the  facts,  it  must  be 
assumed  that  Ohlson  knew  what  he  was  doing  when  he  assented 
to  this  commission  being  paid.  The  commission  was  fairly 
earned  from  the  vendor  ;  there  is  no  question  here  of  pressure 
or  undue  influence.  In  Gopp  v.  Lynch  (3),  which  was  relied 
on  by  the  taxing  master,  there  was  no  knowledge  on  the  part 
of  the  client  that  commission  was  being  received  by  the  solicitor. 
Had  there  been  full  disclosure  as  here,  that  case  would  have 
been  decided  differently.  The  decision  appealed  from  is  right 
and  should  be  affirmed. 

Wilkinson,  in  reply.  It  was  the  duty  of  the  solicitor  to 
advise  his  client  as  to  his  strict  legal  rights,  and  there  is  nothing 
to  shew  that  Ohlson  knew  that  he  could  refuse  to  allow  his 
solicitor  to  retain  any  commission  ;  even  assuming  that  Ohlson 
knew  what  he  was  doing,  he  was  not  bound  unless  he  had 
independent  advice  ;  Barron  v.  Willis.  (4)  The  fact  that  the 
benefit  obtained  by  the  solicitors  was  an  indirect  benefit,  not 
derived  from  Ohlson,  makes  no  difference. 

Cur.  adv.  vult. 


(1)  [1898]  2  Ch.  153. 

(2)  (1878)  3  App.  Gas.  1218. 


(3)  (1882)  26  Sol.  J.  348. 

(4)  [1900]  2  Oh.  135,  137. 
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March  20.    Vaughan  Williams  L.J.,  after  shortly  stating  c.a. 
the  facts,  continued  : — It  seems  plain  that  these  solicitors  were  1902 
attempting  to  serve  two  masters,  and  that  one  master,  Mr.    haslTm  & 
Ohlson,  knew  this,  and  that  the  other,  Mr.  Elliot,  did  not.  HiEu-EvANh 

'  '  '  '  In  re. 

I  think  that,  if  the  truth  had  been  known,  Mr.  Elliot  would   

never  have  paid  the  2101.  into  court.  I  think  that  the  claim 
on  Mr.  Elliot  ought  never  to  have  been  made.  I  do  not  see 
how  we  can  order  money  to  be  paid  by  Messrs.  Haslam  & 
Evans  to  Mr.  Ohlson's  executors  which  Messrs.  Haslam  & 
Evans  wrongfully  obtained,  to  the  knowledge  of  Mr.  Ohlson, 
from  Mr.  Elliot.  But,  even  putting  aside  the  consideration 
that  the  money  was  wrongfully  obtained,  and  that  in  pari 
delicto  potior  est  conditio  possidentis,  I  further  think  that  the 
executors  of  Mr.  Ohlson  are  not  entitled  to  treat  the  210Z.  paid 
by  Mr.  Elliot  to  Messrs.  Haslam  &  Evans  as  money  received 
to  Mr.  Ohlson's  use,  or  in  any  way  to  surcharge  them.  There 
is  no  ground  for  saying  that  the  210Z.  was  a  secret  profit.  The 
only  other  possible  view  which,  in  my  judgment,  could  support 
the  contention  that  Mr.  Ohlson's  executors  are  entitled  to  have 
the  benefit  of  this  payment  is,  that  the  210Z.  was  something 
put  on  the  price  by  the  vendor,  and  that  Mr.  Ohlson,  in  allowing 
Mr.  Haslam  to  keep  this  sum,  was  making  a  gift  to  his  solicitor, 
which  he  was  not  entitled  to  keep,  having  regard  to  his  position 
as  solicitor  for  the  donor.  I  do  not  think  on  the  evidence  that 
it-  was  a  gift.  It  was  a  payment  for  a  service.  Mr.  Ohlson  in 
effect  said  to  his  solicitor,  "  Keep  the  sum  that  the  vendor  puts 
on  the  price  to  pay  your  commission,  but  you  must,  in  con- 
sideration of  this,  serve  me  and  not  him."  The  case,  therefore, 
does  not  fall  within  O'Brien  v.  Lewis.  (1)  The  appeal  must  be 
dismissed,  but,  I  think,  without  costs. 

Stieling  L.J.  All  transactions  between  solicitor  and  cHent, 
which  result  in  the  solicitor's  obtaining  a  benefit  for  himself, 
are  subjected  by  Courts  of  law  to' strict  scrutiny,  when  called 
in  question  by  the  client,  and  are  treated  as  imposing  obliga- 
tions on  the  solicitor  of  greater  or  less  stringency.  In  some 
cases  the  obligation  goes  so  far  as  almost  to  bind  the  solicitor 

(1)  32  L.  J.  (Ch.)  569. 
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0.  A.  to  abstain  altogether  from  a  transaction  of  the  kind.  Thus  a 
1902  soHcitor  may  not  accept  from  his  cHent,  while  the  relation  of 
HASLAM&  solicitor  and  client  exists,  remuneration  for  his  professional 
services  beyond  that  to  which  he  is  legally  entitled.  Of  the 
application  of  this  rule  O'Brien  v.  Lewis  (1)  is  a  striking 
example.  In  the  great  majority  of  cases,  however,  the  law 
does  not  exact  so  much.  A  solicitor  may,  for  example,  purchase 
from  his  client,  but  there  is  imposed  on  him  the  burden  of 
proving  that  his  client  was  fully  informed,  and  duly  and 
honestly  advised,  and  that  the  price  was  just.  See  the  judg- 
ment of  Turner  L.J.  in  Holman  v.  Loynes.  (2)  In  Edwards  v. 
Meyrich  (3)  (a  case  of  purchase  by  a  solicitor)  Wigram  V.-C. 
says  :  "  The  rule  of  equity  which  subjects  transactions  between 
solicitor  and  client  to  other  and  stricter  tests  than  those  which 
apply  to  ordinary  transactions,  is  not  an  isolated  rule,  but  is  a 
branch  of  a  rule  applicable  to  all  transactions  between  man 
and  man,  in  which  the  relation  between  the  contracting  parties 
is  such  as  to  destroy  the  equal  footing  on  which  such  parties 
should  stand,"  and  this  view  of  the  law  is  approved  by 
Turner  L.J.  in  Holman  v.  Loynes  (2),  and  is  in  accordance  with 
subsequent  decisions.  Wigram  V.-C.  in  Edwards  v.  Meyrich  (3) 
went  on  to  point  out  how  the  appropriate  duty  which  falls  on 
the  sohcitor  depends  on  the  special  circumstances  of  each 
individual  case.  His  concluding  remarks  are  these :  "  The 
nature  of  the  proof,  therefore,  which  the  Court  requires  must 
depend  upon  the  circumstances  of  each  case,  according  as  they 
may  have  placed  the  attorney  in  a  position  in  which  his  duties 
and  his  pecuniary  interests  were  conflicting,  or  may  have  given 
him  a  knowledge  which  his  client  did  not  possess,  or  some 
influence  or  ascendency  or  other  advantage  over  his  client ;  or, 
notwithstanding  the  existence  of  the  relation  of  attorney  and 
client,  may  have  left  the  parties  substantially  at  arm's  length 
and  on  an  equal  footing."  It  thus  appears  that,  in  the  class  of 
cases  of  which  Edwards  v.  Meyrich  (3)  is  a  type,  it  is  necessary 
that  the  solicitor  should  establish  that  he  and  his  client 
were  "  substantially  at  arm's  length  and  on  an  equal  footing." 

(1)  32  L.  J.  (Ch.)  569.  (2)  (1854)  4  D.  M.  &  G.  270,  284. 

(3)  (1842)  2  Hare,  60,  69,  70. 
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In  the  present  case  the  solicitors  were  retained  by  Mr.  Ohlson,  C.  A. 

now  deceased,  to  act  for  him  in  negotiating  and  carrying  into  1902 

■effect  the  purchase  of  certain  patent  rights.     The  soHcitors  haslam  & 

had  obtained  from  the  vendor  a  commission  note,  under  which  Hier-Evans, 

'  In  re. 

they  were  entitled  to  a  certain  commission  in  the  event  of  their   

.  .  ...  Stirling  L.J. 

introducing  to  him  a  purchaser.    This  commission  note  was   

handed  to  Mr.  Ohlson,  and  remained  in  his  possession  for  some 
days  previously  to  the  contract  of  sale  being  entered  into.  The 
purchase  was  carried  into  effect,  and  the  solicitors,  with  Mr. 
Ohlson's  knowledge,  recovered  payment  of  the  commission 
from  the  vendor.  After  this  Mr.  Ohlson  died,  and  subse- 
quently to  his  death  the  solicitors  delivered  a  bill  of  costs  to 
his  executors,  who  have  procured  an  order  for  its  taxation.  In 
the  course  of  the  taxation  the  executors  have  sought  to  charge 
the  solicitors  with  the  amount  of  the  commission  received  by 
them,  and  the  question  is  whether  they  are  entitled  so  to  do. 
I  do  not  think  that  the  rule  applied  in  O'Brien  v.  Lewis  (1) 
governs  this  case,  for  the  commission  was  paid,  not  by  the 
client,  but  by  the  vendor  as  remuneration  for  services  rendered 
to  him.  On  the  other  hand,  I  think  that  the  less  stringent 
rule  discussed  in  Edwards  v.  Meyrich  (2)  does  apply.  I  am 
fortified  in  this  opinion  by  what  is  laid  down  by  Turner  L.J. 
in  Lyddon  v.  Moss  (3),  with  reference  to  an  agreement  by  a 
client  to  allow  his  solicitor  interest  upon  his  bill  of  costs.  The 
learned  judge  says  (4)  :  "  Every  such  agreement  is  a  bargain 
between  the  solicitor  and  the  client,  and  can  be  supported  only 
under  the  same  circumstances  as  would  support  any  other 
bargain  between  them.  It  is  the  bounden  duty  of  a  solicitor, 
before  he  enters  into  any  such  bargain  with  his  client,  to 
inform  the  client  that  the  law  allows  of  no  such  charge  of 
interest,  and  that  although  he  may  decline  to  conduct  the 
client's  business  without  such  an  allowance,  others,  of  equal 
ability,  may  be  found  who  will  conduct  it  upon  the  scale  of 
allowances  which  is  sanctioned  by  the  law."  The  learned 
judge  holds  that  interest  on  costs,  although  in  a  sense  an 
addition  to  remuneration  allowed  by  law,  may  be  bargained  for, 

(1)  32  L.  J.  (Ch.)  569.  (3)  (1859)  4  De  G.  &  J.  104. 

(2)  2  Hare,  60.  (4)  Ibid.  130-1. 
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C.  A.  but  only  subject  to  the  like  obligations  on  the  part  of  the  soli- 

1902  citor  as  any  other  bargain.    I  think,  therefore,  that  in  the 

Ha^m  &  pi^esent  case  the  solicitors  were  under  an  obligation  to  give  the 

HiER-EvANs,  client  full  information,  and  to  advise  him,  if  and  so  far  as 

In  re.  '  ' 

necessary,  with  reference  to  the  commission  note.  The  solici- 
tors have  established  that  they  did  give  him  full  information  ; 
but,  if  legal  advice  was  necessary  to  be  given  by  them,  there  is 
no  evidence  of  their  having  given  it.  If  the  solicitors  had  not 
made  full  disclosure,  it  is  quite  clear  that  the  client  would  have 
been  entitled  to  recover  the  amount  from  them ;  but  no  case 
has  been  cited  to  shew  that  a  person  can  recover  a  profit 
received,  with  full  knowledge  on  his  part,  by  one  standing  in  a, 
fiduciary  position  towards  him.  It  was  unnecessary  that  the 
solicitors  should  inform  the  client  that  they  would  have  been 
liable  to  him  if  they  had  not  given  him  the  information  which 
they  did,  and,  so  far  as  I  have  as  yet  stated  the  facts,  more  was 
not  required  of  them.  It  appears,  however,  that  the  solicitors 
not  only  received  the  commission  which  they  received  from  the 
vendor  with  the  knowledge  of  their  client,  but  bargained  with 
him  that  they  should  be  allowed  what  is  termed  a  reasonable 
commission  (of  which  the  suggested  amount  was  ^BOl.)  from 
himself  in  the  event  of  their  not  being  able  to  recover  a  com- 
mission from  the  vendor.  To  that  state  of  things  the  more 
stringent  rule  to  which  I  have  referred  does  appear  to  me  to 
apply.  In  O'Brien  v.  Lewis  (1)  the  promise  of  additional 
remuneration  appears  to  have  been  volunteered  by  the  client, 
and  Lord  Westbury  says  that  the  solicitors  ought  to  have  said 
that  they  could  accept  no  such  thing,  and  that  it  was  the 
bounden  duty  of  the  solicitors  not  to  accept  such  a  promise. 
Still  more  was  it  the  duty  of  the  solicitors  in  the  present  case 
to  abstain  from  making  such  a  bargain  as  they  did.  Since  the 
date  of  the  decision  in  O'Brien  v.  Lewis  (1)  the  Attorneys  and 
Solicitors  Act,  1870,  has  been  passed,  and  solicitors  may 
make  bargains  with  their  clients  as  to  their  remuneration, 
which  were  previously  inadmissible ;  but  such  agreements 
are  fenced  by  safeguards  imposed  by  the  Legislature,  which 
have  not  been  observed  by  the  solicitors  in  the  present  case,, 
(1)  32  L.  J.  (Ch.)  569. 


ICh. 


CHANCEKY  DIVISION. 


773 


nor  were  they  brought  to  the  notice  of  the  cHent.    It  is      c.  A. 
quite  true  that  the  bargain  has  not  been  enforced,  and,  in  the  1902 
events  which  happened,  came  to  nothing  j  but  the  fact  of  its    haslam  & 
existence  affords  some  evidence  that  the  soHcitors  and  their  Hier-Evan&, 

In  re. 

cHent  were  not  deahng  at  arm's  length  and  on  an  equal  footing.  j 

It  appears  to  me,  however,  that  in  these  circumstances  the   

remedy  of  the  client  is  not  to  recover  the  amount  of  the  com- 
mission paid  to  the  solicitors  by  the  vendor,  but  to  set  aside 
the  transaction  between  himself  and  his  solicitors.  That  relief 
cannot,  however,  be  given  in  the  present  proceedings.  I  think, 
therefore,  that  the  appeal  ought  to  be  dismissed.  But  I  con- 
sider it  my  duty  to  express  my  great  regret  that  solicitors 
should  have  made  a  bargain,  which  was  not  merely  improper 
in  the  eye  of  the  law,  but  which  placed  them  in  a  position  in 
which  it  was  scarcely  possible  for  them  to  fulfil  the  duties 
which  they  had  undertaken  to  both  vendor  and  purchaser  of 
the  patent.  Although  I  have  rested  my  judgment  on  the 
grounds  which  I  have  stated,  it  must  not  be  understood  that  I 
disagree  with  what  has  been  said  by  Vaughan  Williams  L.J. 

Cozens-Haedy  L.J.  said  that  he  had  had  an  opportunity  of 
reading  the  judgment  of  Vaughan  Williams  L.J.,  which  so 
entirely  expressed  his  own  view  that  he  would  not  add  anything. 


Solicitors  :  Greeiiop  d  Son  ;  Haslam  d  Hier-Evans. 

W.  C.  D 
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SMITH  V.  KEEK. 

[1899    S.  1666.] 

Charitable  Purpose — Inn  of  Chancery — School  of  Learning — Study  of 
the  Law — Failure  of  Object — Disjposition  of  Property. 

The  Society  of  Clifford's  Inn  was  one  of  the  Inns  of  Chancery  which 
were  established  to  provide  for  the  legal  education  of  students  of  the  law. 
In  the  year  1618  by  an  indenture  of  feoffment  the  messuage  and  premises 
occupied  by  the  society  were  assured  to  certain  members  thereof  as 
trustees,  in  consideration  of  the  payment  of  a  sum  of  money,  and  the 
reservation  of  certain  rents.  The  indenture  declared  that  the  intention  of 
the  grantors  was  that  the  messuage  commonly  called  Clifford's  Inn,  which 
was  stated  to  have  been  for  many  years  used  and  employed  as  an  Inn  of 
Chancery  for  the  study  and  practice  of  the  common  laws  of  the  realm,  and 
to  have  been  governed  to  the  good  of  the  Commonwealth  and  the  honour 
of  the  grantors  and  their  ancestors,  "  shall  and  may  hereafter  continue  to 
be  employed  as  an  Inn  of  Chancery  for  the  furtherance  of  the  practisers 
and  students  of  the  Common  Law  of  the  Eealm  as  aforesaid,"  and  that  the 
society  should  from  thenceforth  be  assured  of  a  certain  estate  therein,  and 
the  operative  part  of  the  deed  declared  that  the  true  intent  and  meaning 
thereof  and  of  the  parties  thereto  was  that  "  Clifford's  Inn  shall  for  ever 
hereafter  be  continued  and  employed  as  an  Inn  of  Chancery  for  the  good 
of  the  gentlemen  of  the  society  and  for  the  benefit  of  the  Commonwealth 
as  aforesaid  and  not  otherwise."  The  property  had  long  been  dealt  with 
by  the  society  as  its  own,  and  for  its  own  purposes,  and  the  surviving 
members  contended  that  it  was  not  now  subject  to  or  affected  by  any 
charitable  trust,  but  belonged  to  the  individual  members  for  their  own 
personal  benefit,  to  be  divided  and  disposed  of  as  they  might  think  fit : — 

Heldf  that  the  property  vested  in  the  present  trustees  was  held  by  them 
upon  trust  for  charitable  purposes. 

Judgment  of  Cozens- Hardy  J.,  [1900]  2  Ch.  511,  affirmed. 

Appeal  from  the  judgment  of  Cozens-Hardy  J.  (1) 
The  subject-matter  of  this  action  was  the  property  known  as 
Clifford's  Inn.  The  Society  of  CHfford's  Inn  was  one  of  the 
Inns  of  Chancery,  and  the  plaintiffs  were  five  of  the  existing 
sixteen  members,  and  the  defendants  were  the  other  members 
and  the  Attorney-General.  The  question  raised  was  whether 
the  trustees  of  the  society  held  the  property  subject  to  or 
affected  by  any  charitable  trust. 

(1)  [1900]  2  Ch.  511. 
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The  facts  of  the  case  are  set  out  at  length  !in  the  report  of  c.  a. 
the  case  below.  i^^^ 

Stated  shortly,  they  were  that  the  Society  of  Clifford's  Inn  smith 
was  one  of  the  Inns  of  Chancery,  and  that  in  1618  the  property  ^^^'^^ 
that  the  society  then  occupied  was  granted  to  certain  persons 
as  trustees  in  consideration  of  a  payment  of  600Z.  and  of 
certain  rents  reserved.  The  object  of  the  grant  was  stated  in 
the  deed  of  conveyance  to  be  that  the  premises  should  be 
continued  and  employed  as  an  Inn  of  Chancery. 

The  learned  judge  held  that  so  much  of  the  property  com- 
prised in  the  deed  of  1618  as  was  vested  in  the  existing  trustees 
was  subject  to  a  trust  for  charitable  purposes. 

Mr.  George  Booth,  one  of  the  defendants,  appealed,  and 
notice  of  the  appeal  was  given  to  the  plaintiffs  and  the  other 
defendants,  of  whom  none  appeared  at  the  hearing  of  the 
appeal.    Notice  was  also  given  to  the  Attorney-General. 

The  appeal  was  heard  on  March  19,  1902. 

NevilUy  K.G.f  B>ia.di  Lyttelton  Chubb,  for  the  defendant  Booth, 
in  support  of  the  appeal. 

Sir  B.  B.  Finlay,  A.-G.  (with  him  Sir  E.  H.  Carson,  S.-G., 
B.  J.  Parker,  and  W.  P.  Baildon),  for  the  Attorney- General, 
was  not  called  on. 


March  20.  Collins  M.K.  This  is  an  appeal  from  the 
decision  of  Cozens-Hardy  J.,  as  he  then  was,  who  stated  the 
point  that  arose  for  discussion  in  the  first  words  of  his  judg- 
ment :  "  This  action  is  brought  to  determine  whether  the 
property  known  as  Clifford's  Inn  is  subject  to  or  affected  by 
any  charitable  trust,  or  whether  it  is  held  by  the  trustees  in 
whom  the  legal  estate  is  vested  as  private  property  for  the 
individual  members  of  the  Society  of  Clifford's  Inn  for  their 
own  personal  benefit,  to  be  divided  and  disposed  of  as  they 
may  think  fit."  He  decided  that  it  is  affected  by  a  charitable 
trust. 

Though  Clifford's  Inn  is  a  very  ancient  foundation,  we  are 
not  left  to  vague  speculation,  derived  from  such  hints  as  can 
be  collected  from  early  references  to  it,  because  we  have  in 
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C.  A.  comparatively  modern  times,  as  a  basis  of  the  whole  discussion 
1902  before  us,  the  deed  of  March  29,  1618,  under  which  Clifford's 
Smith  acquired  the  property.  On  the  face  of  that  deed  the 
Kere  purpose  for  which  it  was  entered  into  is  distinctly  recited,  and 
  when  we  come  to  the  operative  part  of  the  deed  we  find  that 

Collins  M.E.  ^  ^ 

  the  same  purpose  is  provided  for  in  express  terms. 

The  material  words  are  these.  After  naming  the  parties, 
Lord  Cumberland  and  Lord  Clifford  being  the  two  grantors, 
it  witnessed  that  the  grantors  "  having  an  honourable  intent 
and  care  that  the  capital  messuage  commonly  called  Clifford's 
Inn  before  mentioned,  with  the  appurtenances  thereto  belong- 
ing being  the  ancient  inheritance  of  the  said  Earl  and  Lord 
Clifford  and  of  their  ancestors,  and  which  hath  been  for  many 
years  heretofore  by  the  allowance  of  the  said  Earl  and  his 
ancestors  the  Earls  of  Cumberland  and  Lord  Cliffords  used 
and  employed  as  an  Inn  of  Chancery  for  the  furtherance  of 
the  study  and  practice  of  the  Common  Laws  of  this  His 
Majesty's  Eealm  of  England,  and  during  all  that  time  hath 
been  ordered  and  governed  by  the  Principal  and  Eules  of  the 
said  House  for  the  time  being  in  very  good  sort  and  with 
great  discretion  both  to  the  good  of  the  Commonwealth  and 
to  the  honour  of  the  said  Earl  and  Lord  Clifford  and  their 
ancestors,  may  now  upon  the  humble  suit  and  earnest  desire  of 
the  said  Principal  and  Eules  and  others  the  Practisers  and 
students  of  the  said  Society  be  assured  estated  and  settled  as  " 
— I  think  that  means  so  as  " — the  same  shall  and  may  for 
ever  hereafter  continue  and  be  employed  as  an  Inn  of  Chancery 
for  the  furtherance  of  the  Practisers  and  Students  of  the 
Common  Laws  of  this  Eealm  as  aforesaid  And  that  the 
Principal  Eules  and  other  the  gentlemen  of  the  said  Society 
may  from  henceforth  be  assured  of  a  certain  estate  therein  Do 
principally  for  that  purpose  intent  and  consideration  and  for 
and  in  consideration  of  the  sum  of  600Z.  to  them  by  " — here 
follow  the  names  of  thirteen  persons — "for  and  on  behalf  of 
themselves  and  the  rest  of  the  gentlemen  of  the  same  Society 
of  Clifford's  Inn  aforesaid  at  or  before  the  sealing  and  delivery 
of  these  presents  well  and  truly  satisfied  contented  and  paid  " 
— here  follows  a  receipt  and  a  provision  for  a  common  recovery 
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to  the  uses,  intents,  and  purposes  thereafter  in  the  deed  men-      C.  a. 
tioned,  and  a  grant  of  the  premises,  with  certain  exceptions,  1902 
to  be  held  by  two  trustees  who  are  named  and  their  heirs  for  Smith 
ever  to  the  only  and  proper  use  and  behoof  of  the  trustees 
named  and  of  their  heirs  for  ever — "  To  the  intent  and  purpose  ^ 

aforesaid    To  be  holden  of  the  Chief  Lord  and  Lords  of  the   

Fee  and  Fees  thereof  by  the  rents  and  services  heretofore  due 
and  of  right  accustomed  and  yielding  and  paying  therefore 
yearly  for  ever  unto  the  said  Francis  Earl  of  Cumberland  and 
Henry  Lord  Clifford  their  heirs  and  assigns  the  yearly  rent  of 
four  pounds."  Then  it  goes  on  :  "  After  the  said  recovery  and 
recoveries  fine  and  fines  or  any  or  either  of  them  shall  be  had 
acknowledged  and  suffered  executed  entered  and  recorded  as 
aforesaid  to  the  use  and  behoof  of  "  the  thirteen  gentlemen 
first  named  "  and  of  their  heirs  for  ever  according  to  the  intent 
and  true  meaning  of  the  present  indenture  and  to  the  intent 
that  the  said  Earl  and  Lord  Clifford  their  heirs  and  assigns 
shall  and  may  for  ever  hereafter  levy  receive  perceive  and  take 
up  the  said  yearly  rent  of  four  pounds."  Then  it  goes  on  : 
''And  it  is  further  agreed  by  and  between  the  said  parties  to 
these  presents  and  the  true  intent  and  meaning  hereof  and  of 
all  the  said  parties  is  that  the  said  capital  messuage  now  called 
by  the  name  of  Clifford's  Inn  shall  for  ever  hereafter  retain 
and  keep  the  same  usual  and  ancient  name  of  Clifford's  Inn, 
and  shall  for  ever  hereafter  be  continued  and  employed  as  an 
Inn  of  Chancery  for  the  good  of  the  gentlemen  of  the  Society 
and  for  the  benefit  of  the  Commonwealth  as  aforesaid  and  not 
otherwise,  nor  to  any  other  use  intent  or  purpose."  Then 
there  are  provisions  for  the  trustees  being  continually  renewed 
for  ever. 

Mr.  Neville  contended  that  CHfford's  Inn  was  a  voluntary 
society  of  gentlemen  associated  simply  for  their  own  benefit, 
and  that,  as  such,  it  was  not  a  charitable  institution,  and  he 
said,  that  that  being  its  purpose  and  its  practice  at  the  time  of 
this  grant,  all  that  the  grant  did  was,  so  to  speak,  to  facihtate 
and  perpetuate  that  which  they  were  already  doing,  and  to 
leave  matters  as  they  then  stood,  except  that  the  grant  gave  to 
the  society  a  more  continued  existence,  and  that  it  followed 
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0.  A.  that  there  was  no  element  of  charitable  trust  in  the  matter. 

1902  Again  we  are  not  left  to  speculation,  nor  have  we  to  look  for 

Smith  obscure  hmts  from  remote  times,  because  it  so  happens  that 

Keek  ^®  have  a  most  authoritative  contemporary  record  of  the 

— ,  ^  actual  function  which  Clifford's  Inn  and  other  Inns  of  the  same 

)llin8  M.E. 

  class  were  fulfilling  at  the  very  time  when  this  grant  was  made. 

That  record,  resting  upon  the  authority  of  Lord  Coke  prac- 
tically contemporaneous  with  the  grant,  does  not  stand  alone, 
because  it  is  preceded  by  another  very  authentic  account  given 
by  Fortescue,  and  there  is  also  another  (all  these  are  cited  in 
Cozens-Hardy  J.'s  judgment),  practically  contemporaneous, 
by  Stowe. 

Of  these,  I  take  Lord  Coke's  as  the  most  directly  in  point, 
because,  as  I  have  said,  it  is  absolutely  contemporary.  He 
says  this  :  "  For  the  young  student,  which  most  commonly 
Cometh  from  one  of  the  Universities,  for  his  entrance  or 
beginning  were  first  instituted  and  erected  eight  houses  of 
Chancery,  to  learn  there  the  elements  of  the  law,  that  is  to  say  " 
(inter  alia)  "  Clifford's  Inn,  and  each  of  these  houses  consists 
of  forty  or  thereabouts."  The  judgment  of  Cozens-Hardy  J., 
from  which  I  am  reading,  goes  on  :  "  After  describing  the  four 
Inns  of  Court  and  Serjeants'  Inn,  he  adds  :  *  All  these  are  not 
far  distant  from  one  another,  and  altogether  do  make  the  most " 
famous  university  for  profession  of  law  onty,  or  of  any  one 
human  science  that  is  in  the  world,  and  advanceth  itself  above 
all  others  quantum  inter  viburna  cupressus.  In  which  Houses 
of  Court  and  Chancery,  the  readings  and  otheF  exercises  of  the 
laws  therein  continually  used  a.re  most  excellent  and  behoofful 
for  attaining  to  the  knowledge  of  these  laws.'  " 

It  seems  to  me,  therefore,  clear  that  at  that  time  these  Inns 
of  Chancery  were  schools  of  learning.  They  were  fulfilling 
that  function,  and,  if  so,  we  come  to  this — were  they  charitable 
institutions  ?  It  is  perfectly  clear  that  the  maintenance  of 
schools  of  learning  is  a  charitable  purpose.  It  is  one  of  those 
specifically  named  in  the  statute  of  Elizabeth,  and  if  these 
Inns  were  existing  at  that  time  for  the  maintenance  of  schools 
of  learning,  they  were  charitable  institutions.  It  is  enough, 
if  that  be  the  nature  of  the  practice  of  these  Inns  and  the 
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purpose  for  which  they  existed,  to  stamp  this  property  now  in 
question  with  a  trust  if  it  were  acquired  and  granted  for  the 
purpose  of  continuing  to  carry  out  that  which  the  society  were 
then  engaged  upon,  namely,  the  maintenance  of  schools  of 
learning.  I  think,  therefore,  that  we  have  here,  without  any 
ambiguity,  all  the  elements  that  go  to  make  up  a  grant  for  a 
charitable  purpose.  There  was  some  foundation  undoubtedly 
for  the  contention  that  this  was  a  society  which  made  rules  for 
its  own  guidance,  and,  it  may  be,  for  incidentally  acquiring 
instruction  by  mutual  arrangement  and  the  giving  and  receiving 
instruction  among  themselves,  so  that  it  might  be  regarded 
possibly  as  an  institution  which  had  no  charitable  purpose 
underlying  it,  and  that  a  grant  added  to  that  would  not 
superadd  or  stamp  it  with  a  charitable  purpose.  But  when  we 
look  to  the  contemporary  records  which  the  learned  judge  has 
referred  to,  and  which  I  have  mentioned,  it  is  perfectly  clear 
what  the  object  of  the  society  was,  and  what  they  were  actually 
carrying  out.  We  have  had  the  rules  of  the  society  brought 
before  us  which  have  been  dealt  with  in  detail  by  Cozens- 
Hardy  J.,  who  points  out  the  provisions  for  the  instruction 
of  the  young  students — tyrones  "  as  they  were  called  in  one 
of  the  extracts — provisions  making  it  compulsory  upon  them  to 
attend  moots  ;  not  to  instruct  themselves  by  discussion,  for  in 
some  of  the  rules  they  are  under  penalties  if  they  do  not  attend 
lectures  and  discourses  coming  obviously,  not  from  themselves, 
but  from  other  persons  better  fitted  to  instruct  them.  There- 
fore there  is  in  the  rules  themselves  complete  demonstration  of 
the  fact  that  there  was  a  system  of  instruction  arranged — not 
mutual  interchange  of  their  own  ideas  in  debate,  but  an 
obligation  upon  them  to  receive  and  hear  instructions  given  by 
competent  persons.  Further,  we  have  the  contemporary 
records,  in  which,  in  language  of  the  highest  possible  commenda- 
tion, the  purposes  which  the  Inns  served  in  the  advancement  of 
learning  are  enlarged  upon  by  more  than  one  writer. 

Now  what  is  the  answer  to  that  ?  There  has  been  stamped 
on  this  land  and  property  a  trust  for  carrying  out  these 
purposes.  It  is  said  that  the  grant  of  1618  was  not  a  gift  at  all, 
because  there  was  consideration  given  for  it  which  it  is  said 
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O.A.  was  the  full  value  of  the  land  at  that  time.  I  do  not  feel  at 
1902  all  sure  about  that,  and  there  is  no  evidence  upon  it.  The 
Smith  answer  to  the  suggestion  is  clear.  It  does  not  matter  where 
the  fund  comes  from,  or  how  the  fund  has  been  raised.  The 
real  question  is,  What  is  the  purpose  to  which  it  is  applied  ? 
This  subject  is  discussed  at  length  in  Attorney -General  v. 
Eastlake  (1),  and  the  governing  principle  is  stated  in  the 
head-note  :  "  The  question,  whether  funds  are  dedicated  to  a 
charitable  use  within  the  statute  43  Eliz.,  c.  4,  depends,  not  on 
the  ^source  from  which  the  funds  are  derived,  but  on  the 
purpose  to  which  they  are  to  be  applied."  Here  is  a  public 
purpose  for  which  it  may  be  the  members  of  the  Inn  them- 
selves have  raised  a  contribution.  But  they  themselves  and 
the  grantors  between  them  joined  in  acquiring  and  granting 
this  land  for  a  charitable  purpose,  and  therefore  it  becomes 
fixed  with  a  trust  for  a  charitable  purpose,  just  as  much  as  if 
it  had  been  granted  wholly  and  voluntarily  by  the  grantors 
without  any  consideration  received  by  them.  It  was  granted 
for  a  charitable  purpose ;  it  bears  on  the  face  of  the  grant 
itself  an  assertion  that  that  is  the  primary  purpose,^  and  that 
primary  purpose  is  not  defeated  because  there  are  incident 
thereto  certain  emoluments  and  advantages  received  by  the 
people  who  have  to  carry  out  the  trust. 

It  seems  to  me,  therefore,  that  this  is  really  a  simple  case. 
We  have  all  the  elements  before  us  which  are  necessary  to 
create  a  charitable  trust,  and  it  was  effectually  carried  out  by 
the  document  to  which  I  have  referred.  ^ 

It  has  been  said  that  there  have  been  other  Inns  which  have 
now  ceased  to  exist,  and  that  when  they  ceased  to  exist  this 
point  was  not  taken,  and  the  societies  have  distributed  the 
property  in  specie  among  themselves  for  their  own  profit  and 
^idvantage.  That  may  be  the  case,  but  as  to  that  we  know 
nothing  of  what  the  particular  terms  were  in  those  cases,  or 
what  was  the  evidence  as  to  the  terms  upon  which  those 
societies  existed,  and,  therefore,  it  may  well  be  that  it  was  not 
thought  worth  the  while  of  those  responsible  for  these  matters 
to  take  any  part  in  the  investigation  of  how  those  properties 
(1)  (1853)  11  Hare,  205. 
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were  disposed  of.    The  fact,  if  it  be  one,  throws  no  Hght  upon  C.  A. 

this  case,  in  which  the  element  of  a  charitable  trust,  as  I  have  1902 

already  said,  exists  clearly  and  beyond  controversy.    In  my  smith 

opinion  there  can  be  no  doubt  that  this  property  was  impressed  j^^^^^ 

with  a  charitable  trust,  and  that  the  decision  appealed  from   

was  right  and  ought  to  be  affirmed. 

KoMER  L.J.  I  have  practically  nothing  to  add  to  what  has 
been  said  by  the  Master  of  the  Kolls  and  by  Cozens-Hardy  J. 
Having  regard  to  the  terms  of  the  deed  of  March  29, 1618,  and 
to  the  nature  and  use  of  this  Inn  of  Chancery  at  the  date  of 
that  deed,  as  shewn  by  the  terms  of  the  deed  itself,  and  by  the 
records  of  the  Inn,  and  also  having  regard  to  the  statements 
made  at  and  about  the  period  concerning  the  Inns  of  Chancery 
by  Sir  John  Fortescue,  Lord  Coke,  and  Stowe,  and  to  the 
various  orders  and  regulations  made  from  time  to  time  con- 
cerning or  affecting  these  Inns,  I  cannot  doubt  that  the  here- 
ditaments known  as  Clifford's  Inn  were  conveyed  upon  trusts 
affecting  them  which  were  of  such  a  public  and  general 
character  as  to  be  charitable  within  the  provision  of  the  statute 
of  Elizabeth.  Indeed,  I  think  that  the  trusts  were  for  a 
purpose  falling  within  the  very  language  of  that  statute.  One 
of  the  charitable  purposes  mentioned  in  the  statute  is  "  the 
maintenance  of  schools  of  learning."  The  trusts  in  the  case 
before  us  were  for  the  maintenance  of  schools  of  learning, 
namely,  the  learning  of  the  law. 

I  agree,  therefore,  in  thinking  that  the  appeal  fails. 

Mathew  L.J.    I  agree  that  the  appeal  must  be  dismissed. 

The  case  for  the  plaintiff  is  that  Clifford's  Inn  was  a  voluntary 
association  formed  for  the  benefit  of  the  members  and  for  social 
and  convivial  purposes.  For  the  Attorney-General  it  was 
contended  that  the  association  had  been  constituted  for  the 
prosecution  of  the  study  of  the  law,  and,  therefore,  that  its 
property  was  impressed  with  a  trust,  for  what  was  admitted  to 
be  a  charitable  purpose. 

The  history  of  the  institution  of  the  Inns  of  Court  and 
Inns  of  Chancery  is  set  forth  in  Dugdale's  Origines  (see 

Vol.  I.  1902.  3  H  I 
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C.  A.  chapters  8  and  55).  They  had  their  beginning  in  an  ordinance 
1902  and  Commission  issued  by  King  Edward  I.  in  1290  at  the  time 
Smith  when  the  clergy  were  forbidden  by  the  canons  from  taking 
Kerr  P^^*  advocates  in  civil  suits.  It  had  become  necessary  in 
  the  interest  of  the  public  to  obtain  the  assistance  of  laymen 

Mathew  L.J.  ^  ^ 

  who  were  trained  lawyers  and  who  were  competent  to  take  the 

part  of  their  clerical  predecessors  in  conducting  the  business  of 
the  Court  of  Common  Bench,  which  was  then  permanently 
settled  at  Westminster.  The  Commission  required  the  Chief 
Justice  of  the  Common  Bench  and  his  fellow  justices  to  bring 
together  from  the  provinces  men  "  of  the  best  and  most  apt  for 
their  learning  and  skill,"  who  should  be  near  the  Court  at 
Westminster.  Under  the  Commission,  and  to  fulfil  its  pur- 
pose, the  Inns  of  Court  and  Inns  of  Chancery  were  established 
to  provide  for  the  legal  education  of  students.  The  Inns  of 
Chancery  were  affiliated  with  the  Inns  of  Court  and  afforded 
instruction,  as  Sir  J.  Fortescue  says,  in  "  the  nature  of  original 
and  judicial  writs,  which  are  the  very  first  principles  of  the 
law."  After  a  short  stay  in  the  Inn  of  Chancery  the  student 
desirous  of  practising  at  the  bar  passed  on  to  one  of  the  four 
Inns  of  Court. 

Clifford's  Inn  was  an  Inn  of  Chancery  connected  with  the 
Inner  Temple,  and  the  course  of  study  in  this  and  the  other 
Inns  of  Chancery  is  described  in  the  works  of  authority  referred 
to  by  the  Master  of  the  Kolls,  and  was  mainly  by  means  of 
readings  and  moots,  which  the  members  of  the  governing  body 
would  seem  to  have  provided  for  in  turn. 

The  true  character  of  Clifford's  Inn  is  plainly  stated  in  the 
deed  of  1618,  which  made  no  apparent  change  in  its  constitu- 
tion. It  was  a  place  of  learning  before,  and  continued  to  be  a 
place  of  learning  afterwards.  The  fact  that  in  later  times 
different  methods  of  acquiring  a  knowledge  of  the  law  were 
adopted  does  not  divest  Clifford's  Inn  of  its  character  of  a  trust 
estate,  or  enable  the  plaintiffs  to  say  that  it  has  become  the 
private  property  of  its  members.  The  counsel  for  the  appel- 
lant were  driven  to  contend  that  immediately  after  the  deed  of 
1618  the  governing  body  might  have  disposed  of  the  Inn  and 
divided  the  purchase-money.   But  this  would  be  to  neglect  the 
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language  of  the  deed,  and  to  disregard  the  clear  statement  of  c.  a. 
the  purpose  for  which  it  was  executed  by  the  grantors  and  1902 
grantees.  Smith 

V. 

Solicitors  :  George  Booth ;  Solicitor  for  the  Treasury, 

A.  M. 


In  re  "UNEEDA"  TKADE-MAKK.  c.A. 

1902 

Trade-marh — Invented  Word — Non-descriptive  Word — Patents^  Designs,  and   ^ 

Trade  Marks  Act,  1888  (51  &  52  Vict.  c.  50),  s.  10.  March  20. 

The  word  "  Uneeda,"  being  a  mere  misspelt  combination  of  the  English 
words  "  You  need  a,"  is  not  an  "  invented  word  "  within  the  meaning  of 
s.  10  of  the  Patents,  Designs,  and  Trade  Marks  Act,  1888.  Moreover,  it  is 
descriptive  of  the  character  or  quality  of  the  goods  :  and  on  both  these 
grounds  it  is  not  the  proper  subject  of  registration  as  a  trade-mark. 

Decision  of  Cozens-Hardy  J.,  [1901]  1  Ch.  550,  affirmed. 

Appeal  from  a  decision  of  Cozens-Hardy  J.  (1) 

A  motion  was  made  on  behalf  of  the  National  Biscuit  Com- 
pany of  Jersey  City,  in  the  United  States  of  America,  that  the 
Comptroller-General  of  Patents,  Designs,  and  Trade  Marks 
might  be  directed  to  proceed  with  an  application  by  the  com- 
pany for  registration  of  a  trade-mark  consisting  of  the  word 
"  Uneeda  "  in  respect  of  biscuits  and  other  things. 

Kegistration  had  been  refused  on  the  ground  that  the  trade- 
mark was  not  an  invented  word  within  the  meaning  of  s.  10  of 
the  Patents,  Designs,  and  Trade  Marks  Act,  1888. 

The  application  was  refused. 

The  applicants  appealed. 

Moulton,  E.G.,  and  E.  F.  Lever,  for  the  applicants.  There 
is  no  disadvantage  in  the  registration  of  an  effective  trade-mark 
unless  some  one  will  be  prejudiced  thereby,  and  that  is  a  matter 
that  can  be  guarded  against  by  disclaimer.  No  one  can  be 
prejudiced  by  the  registration  of  this  word,  and  it  is  an  unneces- 
sary restriction  to  say  that  no  word  is  to  be  used  as  a  trade- 
mark if  it  can  be  resolved  into  elements  which  are  each  of 


(1)  [1901]  1  Ch.  550. 
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C.  A.      them  words.    The  suggested  trade-mark  does  not  relate  to  the 
1902       quahty  of  the  goods.    The  invention  in  connection  with  the 
"Uneeda"  trade-mark  consists  Jfirst  in  selecting  the  materials  and  then  in 
^^^inTe^^^'  combining  them.    The  object  of  the  Acts  was  that  trade-marks 

  should  be  registered  for  the  prevention  of  disputes,  and  it  is 

against  the  policy  of  the  Acts  to  impose  unnecessary  restrictions 
on  registration. 

[They  cited  Eastman  Photographic  Materials  Co.  v.  Comp- 
troller-General of  Patents,  Designs,  and  Trade  Marks,  (1)] 

Sir  B.  B.  Finlay,  A.-G.  {B.  J.  Parker  with  him),  for  the 
comptroller,  was  not  called  on. 

Collins  M.E.  I  agree  with  the  conclusion  at  which  the 
learned  judge  who  tried  this  case  arrived,  and  I  adopt  the 
reasons  that  he  gave  for  his  judgment,  which  seem  to  me  to 
exhaust  all  that  can  be  said  on  the  matter,  and  to  make  it 
unnecessary  for  me  to  add  anything. 

The  appeal  must  be  dismissed. 

KoMEE  L.J.  I  agree.  Speaking  for  myself,  I  think  the 
Courts  of  first  instance,  and  also  the  Courts  of  Appeal,  have 
been  unnecessarily  hard  upon  traders  who  have  sought  to 
register  trade-marks.  I  should  not  myself  be  inclined  to  be 
astute  to  find  objections.  In  this  case,  however,  I  think  the 
objection  is  obvious,  and  I  agree  with  the  conclusion  arrived 
at  by  the  learned  judge. 

Mathbw  L.J.  I  am  of  the  same  opinion,  and  I  will  only 
add  that  it  seems  to  me  that  there  is  no  element  of  invention 
about  this  trade-mark. 

Solicitors  for  applicants  :  Bimi  d  Berridge, 

Solicitor  for  respondent :  Solicitor  to  the  Board  of  Trade. 

(1)  [1898]  A.  C.  571. 
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[1899    C.  3961.] 
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Feb.  27,  28; 


Breach  of  Trust — Improper  Investment  hy  Trustees — Power  to  invest  on  Real  March  4,  26. 

Security  in  Ireland — Puisne  Mortgage — Relief  under  Judicial  Trustees   ■ 

Act,  1896  (59  &  60  Vict.  c.  35),  s.  3. 

The  trustees  of  a  marriage  settlement  were  thereby  directed  to  invest 
the  trust  funds  in  (among  other  alternative  modes  of  investment)  Govern- 
ment securities .  of  India,  or  on  freehold,  copyhold,  leasehold,  or  chattel 
real  securities  in  England,  Wales,  or  Ireland,  and  were  empowered  to  vary 
investments  with  the  consent  of  the  husband  and  wife  during  their  joint 
lives.  Lands  in  Ireland,  which  were  already  subject  to  mortgages  for 
4700Z.  and  2460L,  were  further  mortgaged  for  a  sum  of  17,900L,  which 
was  by  subsequent  payments  reduced  to  12,150L  There  were  three  sub- 
mortgages of  the  last-mentioned  mortgage  for  the  sums  of  4000?.,  2153Z., 
and  5000Z.  respectively.  The  trustees  of  the  marriage  settlement,  without 
the  consent  of  the  wife,  sold  out  India  stock  forming  part  of  the  trust 
funds,  and  invested  the  proceeds  thereof  on  a  transfer  of  the  third  sub- 
mortgage for  5000Z.  They  took  no  legal  advice  as  to  the  propriety  of  this 
investment  before  making  it.  In  an  action  against  the  surviving  trustee 
of  the  settlement  for  breach  of  trust  :— 

Held,  without  deciding  whether  a  puisne  mortgage  on  land  in  Ireland  is 
of  necessity  and  in  all  cases  an  improper  investment  for  trust  funds,  that 
an  investment  of  such  a  nature  as  the  trustees  had  made  in  the  case  before 
the  Court  was  a  breach  of  trust,  and  that,  under  the  circumstances,  the 
defendant  ought  not  to  be  relieved  from  liability  in  respect  thereof  under 
the  Judicial  Trustees  Act,  1896,  s.  3. 

Appeal  from  a  judgment  of  Cozens-Hardy  J.  as  after 
mentioned. 

The  action  was  brought  by  the  Eev.  Dawson  Francis 
Chapman  and  Thomasina  Chapman,  his  wife,  against  William 
Denis  Browne,  the  surviving  trustee  of  a  settlement  made  on 
the  marriage  of  the  plaintiffs,  claiming  a  declaration  that  a 
certain  investment  of  a  sum  of  5000Z.,  forming  part  of  the  funds 
subject  to  the  trusts  of  the  settlement,  was  a  breach  of  trust, 
and  that  the  defendant  was  liable  to  replace  the  same,  and 
make  good  the  breach  of  trust.  The  defendant  in  his  state- 
ment of  defence  (inter  alia)  claimed  the  benefit  of  the  Judicial 
Trustees  Act,  1896. 

By  the  settlement,  which  was  dated  September  20,  1866,  a 
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Q  sum  of  5000Z.,  covenanted  to  be  paid  to  the  defendant  and 
Thomas  Wallace,  since  deceased,  the  trustees  of  the  settlement, 
by  the  father  of  the  female  plaintiff  as  therein  mentioned,  was 
settled  upon  the  trusts  hereinafter  mentioned.  The  settlement 
was  executed  in  Ireland.  The  parties  to  it  were  Irish,  the 
male  plaintiff  being,  however,  the  incumbent  of  a  benefice  at 
Preston,  in  Lancashire.  Under  the  trusts  of  the  settlement 
the  trustees  were  directed  to  invest  the  said  sum  of  5000Z., 
when  received,  "  in  any  of  the  public  stocks,  or  funds,  or 
Government  securities  of  the  United  Kingdom,  or  India,  or  any 
colony  or  dependency  of  the  United  Kingdom,  or  upon  freehold, 
copyhold,  leasehold,  or  chattel  real  securities  in  England, 
Wales,  or  Ireland,"  or  in  certain  other  investments  therein 
specified,  and  were  empowered,  with  the  consent  of  the  plain- 
tiffs during  their  joint  lives,  and  of  the  survivor  of  them  during 
his  or  her  life,  and,  after  the  death  of  such  survivor,  at  the 
discretion  of  the  trustees,  from  time  to  time  to  vary  or  transpose 
such  stocks,  funds,  shares,  and  securities  into  or  for  others  of 
the  same  or  a  like  nature,  and  were  directed  to  pay  the  income 
of  the  trust  funds  representing  the  5000Z.  to  the  male  plaintiff 
during  the  joint  lives  of  the  plaintiffs,  and,  after  the  death  of 
one  of  the  plaintiffs,  to  pay  the  whole  of  the  income  of  the 
trust  funds  to  the  survivor  of  them  during  his  or  her  life,  and, 
after  the  death  of  such  survivor,  to  hold  the  trust  funds  upon 
certain  trusts  for  the  issue  of  the  intended  marriage  and  other 
trusts  as  therein  mentioned.  The  sum  of  5000Z.  was  received 
by  the  trustees  and  invested  in  India  stock,  but  that  stock 
was  subsequently  sold  by  the  trustees,  and  the  proceeds  thereof 
were  in  1871  invested  by  the  trustees  on  the  security  of  a  sub- 
mortgage of  a  puisne  mortgage  of  land  in  Ireland  belonging  to 
one  Kichard  John  Verschoyle  as  after  mentioned. 

It  appeared  that  lands  in  the  county  of  Sligo  in  Ireland, 
upon  which  there  were  two  mortgages  for  the  sums  of  4700Z. 
and  2460Z.  respectively,  were  in  1864  purchased  by  Eichard 
John  Verschoyle,  and  duly  conveyed  to  him,  subject  to  the 
before-mentioned  mortgages,  by  conveyances  dated  August  15, 
1864.  By  an  indenture  also  dated  August  15,  1864,  Kichard 
John  Verschoyle,  by  way  of  mortgage  to  secure  repayment  of 
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the  sum  of  17,900Z.  lent  to  him  by  Kichard  Olpherts,  conveyed      G.  A. 
the  before-mentioned  lands,  subject  to  the  mortgages  as  afore-  1902 
said,  to  Francis  M.  Olpherts,  as  trustee  for  Eichard  Olpherts,  chapman 
his  heirs  and  assigns.    By  indenture  dated  August  23, 1864,  by  jj^ownb 

v/ay  of  sub-mortgage  to  secure  repayment  of  the  sum  of  4000Z.   

advanced  to  Eichard  Olpherts  by  William  Lee  and  Arthur 
Barlow,  Eichard  Olpherts  assigned  to  William  Lee  and  Arthur 
Barlow  the  sum  of  17,900/.  secured  by  the  mortgage  of 
August  15,  1864,  and  Francis  M.  Olpherts,  by  direction  of 
Eichard  Olpherts,  conveyed  the  before-mentioned  lands  to 
William  Lee  and  Arthur  Barlow,  their  heirs  and  assigns.  The 
amount  of  the  mortgage  debt  due  on  the  mortgage  of  August  15, 
1864,  was  subsequently  reduced  by  payments  made  by  Eichard 
John  Verschoyle  to  Eichard  Olpherts,  with  the  consent  of  the 
sub-mortgagees,  to  a  sum  of  12,150Z.  or  thereabouts.  By 
indenture  dated  February  23,  1867,  by  way  of  sub-mortgage  to 
secure  repayment  of  a  further  sum  of  2153Z.  advanced  to 
Eichard  Olpherts  by  William  Lee  and  Arthur  Barlow,  Eichard 
Olpherts  assigned  the  sum  remaining  due  upon  the  mortgage 
of  August  15,  1864,  to  William  Lee  and  Arthur  Barlow,  and 
Francis  M.  Olpherts,  by  direction  of  Eichard  Olpherts,  con- 
veyed the  before-mentioned  lands  to  William  Lee  and  Arthur 
Barlow,  their  heirs  and  assigns.  By  indenture  dated  Decem- 
ber 1,  1869,  by  way  of  sub-mortgage  to  secure  repayment  of 
the  sum  of  5000Z.  advanced  to  Eichard  Olpherts  by  James 
William  Fitzmayer,  Eichard  Olpherts  assigned  to  James 
William  Fitzmayer  the  sum  remaining  due  on  the  mortgage 
of  August  15,  1864,  and  Francis  M.  Olpherts,  by  direction 
of  Eichard  Olpherts,  conveyed  the  before-mentioned  lands  to 
James  William  Fitzmayer,  his  heirs  and  assigns.  By  an 
indenture  dated  August  12,  1871,  to  which  Eichard  John 
Verschoyle,  James  William  Fitzmayer,  Eichard  Olpherts, 
Francis  M.  Olpherts,  and  the  defendant  and  his  co-trustee 
were  parties  (being  a  transfer  of  the  sub-mortgage  of  Decem- 
ber 1,  1869),  after  reciting  (inter  aHa)  that  Eichard  John 
Verschoyle  was  minded  to  pay  to  James  William  Fitzmayer 
the  said  sum  of  5000/.,  and  with  a  view  thereto  had  applied  to 
the  defendant  and  his  co-trustee  to  advance  the  same  to  him, 
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C.  A.  and  that  Eichard  John  Verschoyle  had  paid  to  Eichard  Oipherts 
1902  the  amount  of  the  balance  due  on  the  mortgage  of  August  15, 
Chapman  1864,  over  and  above  the  before-mentioned  three  sums  of  4000Z., 
Beowne  2153Z.,  and  5000Z.,  and  had  requested  him  to  release  the  before- 
  mentioned  lands  therefrom,  it  was  witnessed  that,  in  considera- 
tion of  the  sum  of  5000Z.  paid  by  the  defendant  and  his 
co-trustee,  at  the  request  of  Eichard  John  Verschoyle  and 
Eichard  Oipherts,  to  James  William  Fitzmayer,  the  latter, 
at  the  request  of  Eichard  Oipherts,  assigned  to  the  defendant 
and  his  co-trustee  the  sum  of  5000Z.  owing  to  him  upon  the 
security  of  the  sub-mortgage  of  December  1,  1869,  with  the 
benefit  of  all  securities  for  the  same,  absolutely ;  and  it  was 
further  witnessed  that  James  William  Fitzmayer  assigned  to 
the  defendant  and  his  co-trustee  the  sum  remaining  due  on  the 
mortgage  of  August  15,  1864,  subject  to  the  equity  of  redemp- 
tion then  subsisting  under  the  indenture  of  August  15,  1864  ; 
and  it  was  further  witnessed  that  James  Wihiam  Fitzmayer 
conveyed  the  before-mentioned  lands  to  the  defendant  and  his 
co-trustee,  their  heirs  and  assigns,  subject  to  the  equity  of 
redemption  subsisting  therein  under  the  indenture  of  Decem- 
ber 1,  1869,  and  under  the  indenture  of  August  15,  1864,  or 
either  of  them  respectively ;  and  it  was  further  witnessed  that 
Eichard  Oipherts,  by  the  direction  of  Eichard  John  Verschoyle, 
and  Francis  M.  Oipherts,  by  the  direction  of  Eichard  Oipherts, 
conveyed  to  the  defendant  and  his  co-trustee,  their  heirs  and 
assigns,  the  equity  of  redemption  of  Eichard  Oipherts  then  sub- 
sisting under  the  indenture  of  December  1,  1869,  in  the  before- 
mentioned  lands,  and  all  the  estate  and  interest  of  Eichard 
Oipherts  in  the  same  or  in  the  moneys  secured  by  the  said 
indenture  under  or  by  virtue  of  the  mortgage  of  August  15, 1864, 
but  subject  to  the  equity  of  redemption  subsisting  therein 
under  the  indenture  of  August  15,  1864;  and  Eichard  John 
Verschoyle  covenanted  with  Eichard  Oipherts  to  indemnify 
him  against  the  said  mortgage  debts  of  4000Z.,  2153L,  and 
5000Z.,  and  the  interest  thereon.  By  an  indenture  dated 
August  31, 1871,  Eichard  John  Verschoyle  conveyed  the  before- 
mentioned  lands  to  the  defendant  and  his  co-trustee,  their 
heirs  and  assigns,  by  way  of  mortgage  to  secure  payment  of 
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the  said  sum  of  5000Z.  and  interest,  and  covenanted  with  C.A. 
them  personally  for  the  payment  of  the  same.  By  the  last-  1902 
mentioned  indenture  it  was  provided  that,  if  the  mterest  on  chapman 
the  said  sum  of  5000Z.  was  regularly  paid  by  the  said  Eichard 
John  Verschoyle,  and  he  performed  all  the  covenants  therein 
contained  on  his  part  to  be  performed,  then  the  trustees 
would  not  call  in  the  said  principal  sum  of  5000Z.  or  any 
part  thereof  before  August  14,  1875.  The  advance  of  5000/. 
by  the  defendant  and  his  co-trustee  upon  the  security  of 
the  two  last-mentioned  indentures  was  the  investment  com- 
plained of  as  a  breach  of  trust  by  the  plaintiffs.  At  the 
time  of  the  making  of  the  investment  the  greater  part  of  the 
estate  was  in  the  occupation  of  the  owner,  Verschoyle,  who 
used  to  let  the  grazing  upon  it.  (1)  It  appeared  that  the  consent 
of  the  female  plaintiff  had  not  been  obtained  to  the  variation 
of  investment  by  sale  of  the  India  stock  and  the  investment 
of  the  proceeds  as  before  mentioned,  and  the  learned  judge 
found  as  a  fact  that  she  had  not  consented  to  it.  As  will  be 
seen  from  the  judgment,  the  Court  of  Appeal  came  to  the  con- 
clusion on  the  evidence  that  the  trustees  had  not  taken  any 
legal  advice  as  to  the  propriety  of  the  investment,  though  they 
had  employed  a  solicitor,  who  also  acted  as  solicitor  to  the 
mortgagor,  Verschoyle,  to  carry  out  the  transaction,  and  a 
counsel  to  advise  as  to  the  form  in  which  the  security  should 
be  taken. 

No  interest  had  been  paid  on  the  sum  of  5000Z.  since  the 
year  1888,  and  in  1894  the  mortgaged  property  was  put  up  for 
sale  by  order  of  the  Land  Judge  of  the  Chancery  Division  of 

(1)    One  question  raised  in  the  to  make  the  security  one  upon  which 

action,  upon  which  Cozens-Hardy  J.  it  was  proper  or  prudent  to  invest 

took  a  view  unfavourable  to  the  defend-  trust  funds.    The  facts  with  regard  to 

ant,  was  whether,  having  regard  to  this  question  are  not  stated,  because, 

the  nature  of  the  property  and  its  as  will  be  seen  from  the  judgment,  the 

value  at  the  time  of  the  investment,  Court  thought  it  unnecessary  to  deal 

which  was  estimated  by  an  expert  with  it,  being  of  opinion  that  the 

witness  for  the  defendant  as  being  character  of  the  security  was  such  as 

33,000L,  and  to  the  amount  of  the  to  render  the  investment  a  breach  of 

charges  then  outstanding  upon  it,  trust  independently  of  that  question, 
there  was  a  sufficient  margin  of  value 
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G.A.      the  High  Court  of  Justice  in  Ireland,  but  no  purchaser  was 
1902       found  for  it,  and  it  remained  unsold. 
Chapman       The  defendant  and  his  co-trustee  had  recovered  judgment 
Browne,    ^g^^^^t  Verschoyle  in  an  action  on  the  covenant  by  him  con- 
tained  in  the  mortgage  deed  of  August  31,  1871,  but  only 
233Z.  lis.  6d.  had  been  recovered  under  the  judgment.  After 
deducting  the  expenses  of  recovering  the  same,  there  remained 
a  sum  of  151.  Is.,  v^hich  was  all  that  the  trustees  had  been  able 
to  recover  out  of  the  sum  of  5000Z.  invested  as  aforesaid.  This 
sum  of  75Z.  Is.  had  been  invested  in  New  Consols  in  accordance 
with  the  trusts  of  the  settlement. 

Cozens-Hardy  J.  made  a  declaration  that  the  investment  as 
before  mentioned  was  a  breach  of  trust,  declined  to  grant  relief 
to  the  defendant  under  the  Judicial  Trustees  Act,  1896,  and 
ordered  that  the  defendant  should  lodge  in  Court  the  sum  of 
4924Z.  19s.  to  be  dealt  with  as  directed  by  the  order.  (1) 

The  defendant  appealed.  The  appeal  came  on  for  hearing 
on  February  27,  1902. 

Eve,  K.C.,  and  Stephen  Bonan,  K.C.  (of  the  Irish  Bar), 
for  the  defendant.  It  is  not  necessarily  a  breach  of  trust 
according  to  the  law  and  practice  in  Ireland  for  trustees 
authorized  to  invest  on  real  security  in  Ireland  to  invest  on 
a  puisne  mortgage,  if  the  investment  is  in  other  respects 
unobjectionable  :  Smithwick  v.  Smithwick  (2) ;  Cj^ampton  v. 
Walker.  (3)  The  settlement  in  this  case  must  be  considered 
an  Irish  settlement,  that  is  to  say  a  settlement  with  regard 
to  which  it  may  be  inferred  that  the  parties  contemplated 
that  Irish  law  and  practice  should  apply.  It  was  executed 
in  Ireland,  the  parties  to  it  were  all  Irish,  and  the  only  fact 
which  can  be  pointed  to  as  indicating  that  they  contemplated 

(1)  It  is  not  material  for  the  pur-  further  sums  being  realized  on  the 

poses  of  this  report  to  state  the  effect  mortgage   securities,  which  necessi- 

of  the  order  further  than  as  above.  tated  somewhat  special  provisions  in 

The  circumstances  of  the  case  involved  the  order,  but  these  matters  have  no 

certain  complications  with  regard  to  bearing  on  the  points  involved  in  the 

the  effect  of  the  Statute  of  Limita-  appeal. 

tions  on  the  interest  of  the  male  (2) ;  (1861)  12  Ir.  Ch.  Eep.  181. 

plaintiff,  and  to  the  possibility  of  (3)  (1893)  31  L.  K.  Ir.  437. 
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the  application  of  English  law  is  that  the  husband  was  beneficed      C.  A. 
in  England.    It  is  submitted  that,  of  itself,  that  fact  is  not  1902 
sufficient  to  raise  the  inference  that  the  application  of  English  chapman 
law  was  contemplated.  Browne 

The  operation  of  the  Acts  relating  to  land  in  Ireland  is  such   

as  to  remove  the  risks  and  objections  incidental  to  a  second 
mortgage  in  England.    Those  risks  and  objections  depend  on 
the  fact  that  the  legal  estate  is  outstanding,  and  the  holder  of 
a  second  mortgage  is  exposed  to  the  risks  of  foreclosure  by  the 
first  mortgagee,  unless  he  is  prepared  to  redeem,  and  of  tacking. 
A  second  mortgagee  in  Ireland  is  ill  many  respects  really  in  a 
better  position  than  a  first  mortgagee  is  in  England.   The  effect 
of  the  Kegistration  Acts  in  Ireland,  which  began  with  6  Anne, 
c.  2,  and  the  Landed  Estates  Court  (Ireland)  Act,  1858  (21  &  22 
Vict.  c.  72),  and  subsequent  Acts,  is  that  a  second  mortgagee  is 
really  not  prejudiced  by  not  having  the  legal  estate.  The  effect 
of  registration  is  to  prevent  the  first  mortgagee  from  tacking, 
and  there  is  no  such  thing  really  as  foreclosure  in  Ireland,  the 
remedy  of  a  mortgagee  being  by  sale.    The  policy  of  the  Land 
Acts  in  Ireland  is  to  put  all  incumbrancers  on  the  land,  subject 
to  their  respective  priorities,  on  an  equality.    A  puisne  incum- 
brancer in  Ireland  is  not  involved  in  the  necessity  of  finding 
money,  in  order  to  redeem  a  prior  incumbrance ;  he  can  apply 
to  the  Court  for  a  sale  of  the  land  by  order  of  the  Court,  and 
on  such  a  sale  the  Court  ^will  act  as  a  trustee  for  all  parties 
interested,  and  apply  the  proceeds  of  sale  to  the  incumbrances 
on  the  land  according  to  their  respective  priorities.    A  con- 
ditional order  for  sale  is  made  ex  parte  on  the  petition  of  any 
incumbrancer,  and  is  served  on  all  other  parties  interested,  and 
th6y  have  a  certain  time  within  which  to  shew  cause  against 
it :  see  Landed  Estates  Court  (Ireland)  Act,  1858,  ss.  43-53. 
When  the  order  for  sale  is  made  absolute,  it  operates  as  a 
conversion  of  the  estate  into  money,  and  an  absolutely  safe 
title  is  given  to  the  purchaser  under  it.    As  to  the  effect  of  • 
an  order  for  sale,  see  hi  re  Nixon's  Estate  (1)  and  In  re 
Colclough.  (2)    In  re  BuswelVs  Estate  (3)  is  no  authority 

(1)  (1874)  Ir.  R.  9  Eq.  7.  (2)  (1858)  8  Ir.  Cb.  Rep.  330. 

(3)  (1880)  5  L.  R.  Ir.  349. 
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that  a  prior  mortgagee  can  prevent  a  sale  at  the  instance 
of  a  subsequent  mortgagee.    In  that  case  the  petitioner  for 
the  sale  was  the  mortgagor,  and  the  Court  stayed  the  pro- 
ceedings to  give  the  mortgagees,  who  were  desirous  of  selling 
out  of  Court,  an  opportunity  of  so  doing.    In  no  case  has  a 
similar  order  been  made  in  favour  of  a  prior  incumbrancer  as 
against  a  subsequent  incumbrancer  desiring  an  order  for  sale. 
In  Ireland,  if  a  second  mortgagee  ascertains  that  the  title-deeds 
are  in  the  custody  of  the  first  mortgagee,  his  position  is  safer, 
by  reason  of  the  Eegistration  Acts,  so  far  as  title  is  concerned, 
than  that  of  a  first  mortgagee  in  England  :  see  In  re  Burke's 
Estate.  (1)  In  Drew  v.  Earl  of  Norhury  (2)  Pennef ather  B .  lays  it 
down  that  the  true  construction  of  the  Eegistration  Act  is  that 
all  instruments,  when  put  upon  the  registry,  operate  as  if  they 
were  conveyances  of  the  legal  estate,  subject  to  their  priority, 
and  therefore  the  effect  of  registration  of  a  second  mortgage  is 
to  prevent  tacking  by  a  first  mortgagee.    Waring  v.  Waring  (3) 
is  no  authority  for  the  proposition  that  there  is  any  objection 
in  Ireland  to  a  second  mortgage  as  a  trust  investment,  for 
the  investment  there  was  objectionable  on  other  grounds  :  see 
Smithwick  v.  Smithwick.  (4)  It  being  clear  that  an  Irish  Court 
would  not  hold  an  investment  like  this  to  be  a  breach  of  trust 
merely  because  it  was  upon  a  puisne  mortgage,  how  can  it 
be  said  that  the  Irish  trustee  of  a  settlement,  all  the  parties  to 
which  were  Irish,  acted  improperly  or  unreasonably  in  making 
an  investment  which  would  not  be  held  by  an  Irish  Court  to 
be  a  breach  of  trust?    If  the  defendant  had  consulted  Irish 
counsel,  or  applied  for  the  directions  of  the  Irish  Court,  as  to 
this  investment,  he  would  have  been  advised  that  there  was  no 
objection  to  this  security  on  the  ground  of  its  not  being  a  first 
mortgage.    Is  the  mere  accident  of  the  trustee's  coming  over 
to  England,  and  so  bringing  himself  within  the  jurisdiction  of 
the  High  Court  here,  to  make  him  liable  for  a  breach  of  trust, 
because,  according  to  the  practice  in  England  with  regard  to 
English  land,  trustees  are  not  allowed  to  invest  on  a  second 
mortgage  ?    Assuming  that  this  settlement  must  be  treated  as 

(1)  (1881)  9  L.  E.  Ir.  24.  (3)  (1852)  3  Ir.  Ch.  Eep.  331. 

(2)  (1846)  3  J.  &  Lat.  267,  297.  (4)  12  Ir.  Ch.  Eep.  181,  196,  197. 
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English,  it  is  submitted  that,  even  then,  under  the  circum- 
stances the  investment  cannot  be  treated  as  a  breach  of  trust, 
because  the  reasons  for  holding  a  second  mortgage  inadmissible 
in  England  do  not  apply  to  land  in  Ireland ;  or,  if  it  v^as  a 
breach  of  trust,  at  any  rate  it  V7as  one  for  which  the  Court 
ought  to  give  relief  under  the  Judicial  Trustees  Act,  1896, 
s.  3,  sub-s.  1. 

Apart  from  the  fact  that  the  security  v^as  not  a  first  mortgage, 
there  is  nothing  to  shew  that  at  the  time  of  the  investment  it 
was  an  improper  one,  or  that  the  value  of  the  security  was 
inadequate.  The  learned  judge  in  the  Court  below  appears  to 
have  been  struck  with  the  fact  that  so  large  a  portion  of  the 
land  was  in  hand  as  compared  with  that  which  was  let,  but  at 
that  time  the  Landlord  and  Tenant  (Ireland)  Act,  1870,  had 
just  been  passed,  and  the  fact  that  the  land  was  in  hand  at  that 
date  would  have  the  effect  of  enhancing  its  value.  The  great 
struggle  then  was  to  get  land  in  hand  in  order  to  avoid  the 
operation  of  the  provisions  of  that  Act.  The  result  of  the 
evidence  is  to  shew  that  the  value  of  the  land  at  the  time  of 
the  investment  was  such  as  to  leave  a  sufficient  margin  as 
security  for  the  money  invested.  (1)  The  loss  in  this  case  has 
arisen  not  really  by  reason  of  the  fact  that  the  trustees  invested 
on  a  puisne  mortgage,  but  by  reason  of  the  general  deterio- 
ration of  the  value  of  land  in  Ireland,  and  the  difficulty  of 
selling  caused  by  the  legislation  relating  to  land  in  that  country, 
and  the  block  of  business  in  the  Landed  Estates  Court. 

With  reference  to  the  question  of  consent,  it  is  not  contended 
for  the  defendant  that  there  was  any  consent  to  the  investment 
by  the  female  plaintiff  in  such  a  sense  as  to  deprive  her  of  the 
right  of  objection  to  it,  if  it  is  to  be  regarded  as  a  breach  of 
trust  on  the  ground  that  it  was  upon  a  puisne  mortgage.  The 
effect  of  the  provision  that  the  cestui  que  trust  must  consent  to 
the  variation  of  the  mode  of  investment  is  to  give  him  a  right 
of  placing  a  veto  on  any  variation.  Assuming  that  the  invest- 
ment was  not  a  breach  of  trust  on  the  ground  of  its  being  on  a 

(1)  The  facts  and  arguments  as  to  fully  set  forth,  because  the  Court  held 
the  question  of  the  value  of  the  land  this  question  to  be  under  the  circum- 
at  the  time  of  the  investment  are  not     stances  immaterial. 
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C.A.      puisne  mortgage,  then,  as  regards  the  mere  question  of  the 
1902      variation  of  the  investment,  it  is  submitted  that  a  cestui  que 
Chapman    trust,  who,  with  knowledge  of  the  variation,  has  for  years 
Browne.    i*^ceived  the  income  on  the  new  investment  without  objection, 

  cannot  afterwards  turn  round  and  say  that  the  investment  was 

a  breach  of  trust,  merely  because  there  was  no  consent  to  the 
variation  of  the  mode  of  investment.  The  wife  in  the  present 
case  clearly  must  have  known  that  the  investment  had  been 
changed,  and  that  her  husband  was  receiving  the  income  from 
the  new  investment,  and  therefore  is  in  the  same  position  in 
this  respect  as  if  she  had  been  receiving  the  income  from  it 
herself. 

Hon.  E,  C.  Macnaghten,  K,C.,  and  O.L.  Glare,  for  the  plain-  • 
tiffs.  Prima  facie  it  must  be  taken  that  the  law  of  Ireland 
on  the  subject  is  the  same  as  that  of  England ;  but,  if  there  is 
any  difference,  it  is  submitted  that  the  settlement  in  this  case  is 
an  English  contract,  and  that  questions  arising  under  it  must  be 
governed  by  the  rules  of  English,  and  not  Irish,  law  and 
practice.  The  defendant  really  admits  that  the  settlement  is 
English,  for  in  his  defence  he  claims  the  benefit  of  the  Judicial 
Trustees  Act,  1896,  which  does  not  apply  to  Ireland.  The 
husband,  though  an  Irishman,  was  a  beneficed  clergyman  of 
the  Church  of  England,  and  that  raises  a  presumption,  in  the 
absence  of  any  evidence  to  the  contrary,  that  his  domicil  was 
English.  It  is  an  established  principle  in  such  cases  that 
what  has  been  called  the  matrimonial  domicil,  i.e.,  the  place 
at  which  it  may  be  inferred  the  parties  contemplated  that  the 
married  life  would  be  passed,  governs  the  question  what  law  is 
applicable  to  the  settlement :  Duncan  v.  Cannan  (1) ;  Corbet 
V.  Waddell  (2) ;  Chamherlain  v.  Napier  (3)  ;  Colliss  v. 
Hector  (4) ;  Dicey  on  Conflict  of  Laws,  ed.  1896,  p.  653.  In 
cases  where  the  laws  of  two  countries  are  different,  and  the 
question  is  which  of  them  applies,  the  circumstances  must  be 
considered  with  a  view  to  determining  by  what  general  law  the 
parties  intended  that  the  transaction  should  be  governed,  or 


(1)  (1854)  18  Beav,  128;  (1855)        (2)  (1879)  7  K.  200. 
7  D.  M.  &  G.  78.  (3)  (1880)  15  Ch.  D.  614. 

(4)  (1875)  L.  E.  19  Eq.  334. 
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rather  to  what  general  law  it  is  just  to  presume  that  they  have      C.  A. 
submitted  themselves  in  the  matter  ;  and,  though  prima  facie  the  1902 
law  of  the  place  where  the  contract  was  made  is  that  which  the  chapmax 
parties  ought  to  be  presumed  to  have  adopted  as  the  footing  j>jjj^j^j. 

upon  which  they  dealt,  yet  there  may  be  circumstances   

indicating  a  different  intention,  as,  for  instance,  that  the  con- 
tract is  to  be  entirely  performed  elsewhere,  or  that  the  subject- 
matter  is  immovable  property  situated  in  another  country  :  see 
Lloyd  V.  Guihert.  (1)  In  the  present  case  the  husband  and 
wife  have  lived  in  England  since  1866,  and,  the  husband  being 
a  clergyman  beneficed  in  England,  the  presumption  is  that 
they  contemplated  that  the  matrimonial  residence  would  be  in 
England,  and  therefore  intended  the  law  of  England  to  apply 
to  their  marriage  settlement. 

If  the  settlement  is  to  be  taken  to  be  an  English  settlement,, 
it  is  submitted  that,  as  a  matter  of  construction,  the  investment 
clause  giving  power  to  invest  on  real  securities  in  Ireland  must 
be  read  as  only  giving  power  to  invest  on  first  mortgages. 
Having  regard  to  the  well-settled  rule  of  the  Court  of  Chancery 
on  the  subject,  a  power  to  invest  on  real  security  in  England 
must  be  construed  as  only  giving  power  to  invest  on  a  first 
mortgage,  and  it  is  submitted  that,  in  the  case  of  an  English 
settlement,  the  same  construction  must  be  applied  where  there 
is  power  to  invest  on  real  security  in  Ireland  as  well  as  on 
real  security  in  England.  The  suggested  difficulty,  that  an 
English  Court  and  an  Irish  Court  might  pronounce  different 
opinions  as  to  the  propriety  of  an  investment  on  a  second 
mortgage  in  Ireland,  really  could  not  arise ;  for,  assuming  this 
to  be  an  English  settlement,  an  Irish  Court  would  not  pro- 
nounce an  opinion  on  the  question  as  a  matter  of  Irish  practice. 
It  would  be  a  question  which  it  w^ould  have  to  decide  with 
reference  to  the  law  and  practice  in  England  on  the  subject. 
There  are  no  doubt  two  Irish  cases,  namely,  Smithioich  v. 
Smitliwic'k  (2)  and  Crampton  v.  Walker  (3),  from  which  it 
would  appear  that  there  is  not  quite  such  a  hard  and  fast  rule 
against  investment  on  second  mortgages  in  Ireland  as  there  is 

(1)  (1865)  L.  K.  1  Q.  B.  115,  120-122.  (2)  12  Ir.  Cii.  Eep.  181. 

(3)  31  L.  E.  Ir.  437. 
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C.A.      in  England,  because  the  provisions  of  the  Eegistration  Act 
1902       there  make  the  legal  estate  of  somewhat  less  importance ;  but 
Chapman    those  cases  afford  no  reason  why  an  English  Court,  in  con- 
Browne    struing  an  English  settlement,  should  say  that,  contrary  to 

  what  has  been  the  rule  so  long  applied  in  this  country,  a  power 

to  invest  on  real  security  in  Ireland  authorizes  the  trustees  to 
invest  on  a  puisne  mortgage  in  that  country.  It  is  well 
settled  that  in  this  country  trustees  empowered  to  invest  on 
real  security  are  not  authorized  to  invest  on  a  second  mortgage  : 
Lewin  on  Trusts,  10th  ed.  371 ;  Norris  v.  Wright  (1)  ;  Drosier 
V.  Brereton  (2)  ;  Swaffield  v.  Nelson.  (3) 

[KoMEE  L.J.  I  doubt  whether  the  rule  in  this  respect  can 
be  treated  as  depending  on  the  construction  of  the  terms  of  the 
power  to  invest  on  real  securities.  It  appears  to  depend  on  the 
risks  incidental  to  the  position  of  a  second  mortgagee.] 

It  is  submitted  that  the  difference,  if  any,  between  the  posi- 
tion of  a  second  mortgagee  in  Ireland  and  that  of  a  second  mort- 
gagee in  England  for  this  purpose  is  not  material.  Assuming 
that  there  is  no  foreclosure  in  Ireland,  and  that  there  is  no  risk 
of  tacking  by  a  first  mortgagee,  these  are  not  the  only  matters 
to  be  considered.  The  real  danger  is  that  the  trustees  do  not 
get  the  control  of  the  security,  and  whether  it  is  sold  over  their 
heads  or  foreclosed  makes  very  Httle  difference.  It  does  not 
appear  that  a  subsequent  incumbrancer  can  stop  a  sale  by  a 
prior  incumbrancer  in  Ireland.  The  mortgage  in  the  present 
case  was  not  a  proper  security  for  trustees  to  invest  trust  funds 
upon,  for  it  is  subject  to  all  the  disadvantages  attributable  to  a 
second  mortgage  in  the  very  strongest  form.  It  is  a  security 
which  it  would  be  very  difficult  to  realize.  It  is  really  a  fifth 
mortgage  on  the  property,  and  the  trustees,  in  order  to  enforce 
it,  would  have  to  take  proceedings  against  a  number  of  prior 
incumbrancers.  Such  a  security  would  not  be  readily  saleable, 
and  would  not  be  a  proper  security  for  a  trustee  to  invest 
on  even  according  to  the  Irish  law  :  Waring  v.  Waring.  (4) 
It  is  said  that  the  danger  of  tacking  by  the  first  mortgagee  is 
obviated  by  the  Irish  law  with  regard  to  registration,  but  that 

(1)  (1851)  14  Beav.  291,  308.  (3)  W.  N.  (1876)  255. 

(2)  (1851)  15  Beav.  221.  (4)  3  Ir.  Ch.  Rep.  331. 
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is  not  a  material  difference  between  the  law  of  the  two  countries,  c.  A. 
for  notice  to  the  prior  mortgagee  gives  the  same  protection  in  1902 
England.    The  rights  of  puisne  incumbrancers  in  England 

Chapman 

appear  to  be  now  substantially  the  same  as  in  Ireland.    [They  browne. 

referred  on  this  subject  to  the  Conveyancing  Act,  1881  (44  &  45   

Vict.  c.  41),  ss.  17,  21.]  It  is  said  that  there  is  no  foreclosure 
in  Ireland,  but  the  provisions  of  the  Supreme  Court  of  Judi- 
cature Act  (Ireland),  1877  (40  &  41  Vict.  c.  57),  hardly  seem 
consistent  with  that  statement ;  for  by  s.  36,  sub-s.  5,  of  that 
Act,  among  the  matters  assigned  to  the  Chancery  Division  in 
Ireland,  are  the  redemption  and  foreclosure  of  mortgages.  But 
it  is  not  really  material  whether  there  can  be  foreclosure  under 
the  Irish  law  or  not.  There  is  such  a  proceeding  in  Ireland  as 
a  suit  for  redemption,  and,  if  such  a  suit  be  dismissed,  there  is 
practically  a  foreclosure.  Again,  one  of  the  reasons  why  the 
EngHsh  Courts  have  held  that  a  second  mortgage  is  not  a 
proper  security  upon  which  to  invest  trust  funds  is  that,  in 
order  to  safeguard  or  reahze  the  security,  it  may  be  necessary 
to  redeem  or  secure  prior  incumbrances,  and  the  trustees  will 
probably  have  no  funds  for  that  purpose.  A  prior  mortgagee 
having  a  power  of  sale,  no  doubt,  is  not  justified  in  selling 
recklessly,  but  the  power  of  sale  is  given  to  him  that  he  may 
obtain  satisfaction  of  his  debt  promptly,  and  relief  will  only  be 
given  to  a  puisne  incumbrancer  by  way  of  restraining  a  proposed 
sale  on  the  terms  that  he  shall  redeem  the  prior  incumbrance 
or  give  some  security  for  it.  Here  the  trustees  could  not 
possibly  have  redeemed  or  secured  the  prior  incumbrances.  It 
does  not  appear  that  under  the  Irish  law  a  puisne  incumbrancer 
can  prevent  a  prior  incumbrancer  from  selling  except  on  terms. 
Again,  if  a  first  mortgagee  thinks  that  his  money  is  in  peril,  he 
can  go  into  possession  of  the  property ;  and  a  puisne  incum- 
brancer may  find  that  there  are  arrears  of  interest  on  the  first 
mortgage,  if  he  seeks  to  realize  his  security.  It  does  not  appear 
that  in  this  case  the  defendant  took  any  pains  to  ascertain 
whether  there  were  arrears  of  interest  on  any  of  the  prior 
mortgages.  Again,  trustees  are  bound  not  only  to  look  to  the 
ultimate  safety  of  the  capital,  but  also  to  consider,  in  the 
interests  of  the  tenant  for  life,  whether  the  proposed  security  is 
Vol.  I.  1902.  3  /  1 
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0.  A.      a  proper  income-bearing  security  :  In  re  Somerset.  (1)    If  a  first 
1902       mortgagee  goes  into  possession,  he  can  absorb  every  penny  of 
Chapman    rent  until  his  debt  and  interest  are  satisfied,  and  meanwhile  the 
Browne,    ^^^^^^nt  for  life  has  no  income.    In  the  present  case  the  greater 

  part  of  the  property  was  in  hand  and  the  grazing  of  it  was 

being  let,  but  that  would  not  produce  an  income  all  the  year 
round.  The  rental  of  the  part  that  was  let  to  tenants  was 
comparatively  small.  Again,  in  the  event  of  a  fall  in  value, 
the  greater  the  amount  of  prior  incumbrances  the  greater  the 
risk  to  a  puisne  incumbrancer.  In  the  case  of  a  first  mortgage 
it  would  be  comparatively  rare  that  the  whole  amount  secured 
would  be  lost.  It  is  not  merely  a  question  of  value,  i.e.,  whether 
at  the  time  of  the  investment  there  was,  on  a  reasonable  esti- 
mate of  the  value  of  the  property,  a  sufficient  margin  beyond 
the  amounts  advanced  upon  it.  It  is  a  question  whether  this 
was  a  proper  kind  of  investment  in  the  case  of  trust  funds. 
The  two  questions  are  wholly  different.  There  may  be  a  suffi- 
cient margin  to  make  the  investment  a  very  reasonable  one 
for  a  banker  or  regarded  as  a  commercial  speculation,  and 
yet  it  may  not  be  a  proper  one  for  a  trustee  :  Learoyd  v. 
Whiteley.  (2)  Whatever  the  value  of  the  estate  may  be 
regarded  as  having  been  at  the  time  of  the  investment  in  this 
case,  it  is  clear  that  according  to  the  English  practice  it  would 
not  have  been,  an  authorized  investment  for  trustees.  It  is 
submitted  that,  having  regard  to  the  amount  already  charged 
on  the  estate  and  the  fact  that  there  were  so  many  prior 
incumbrancers,  the  investment  was  not  such  as  trustees,  acting 
with  reasonable  prudence,  ought  to  make.  The  only  legal 
advice  taken  appears  to  have  been  as  to  the  title  to  the  property. 
No  legal  advice  appears  to  have  been  taken  on  the  question 
whether  such  a  puisne  mortgage  was  a  proper  security  for  trust 
funds.  The  consent  of  the  female  plaintiff  was  never  obtained 
to  the  variation  of  the  investment. 

With  regard  to  the  question  of  relief  under  s.  3  of  the  Judicial 
Trustees  Act,  1896,  it  is  submitted  that  this  is  not  a  case  in 
which  the  Court  ought  to  give  reHef .   In  re  Stuart  (3)  indicates 

(1)  [1894]  1  Ch.  231.  (2)  (1887)  12  App.  Cas.  727. 

(3)  [1897]  2  Ch.  583. 
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the  lines  on  which  the  Court  proceeds  under  that  section.   The      C.  A. 
cases  in  which  rehef  has  been  given  under  the  section  are  cases  1902 
of  passive  default  or  nonfeasance  by  the  trustee,  not  cases  of  chapman 
active  breach  of  trust  such  as  this.    The  question  what  a 
reasonable  man  might  have  done  in  managing  his  own  property 
is  not  the  test  whether  relief  ought  to  be  given :  Learoyd  v. 
Whiteley  (1) ;  In  re  Grindey  (2) ;  Speight  v.  Gauyit  (3) ;  In  re 
Boherts.  (4) 

Bonan,  K.G.,  in  reply.  Sect.  3  of  the  Judicial  Trustees  Act, 
1896,  apphes  whether  the  settlement  in  this  case  is  an  Irish 
settlement  or  an  English  one.  It  is  part  of  the  lex  fori,  and,  if 
a  plaintiff  chooses  to  come  to  an  English  Court,  the  power  given 
by  that  section  is  applicable  to  his  case.  In  the  case  of  In  re 
Turner  (5)  Byrne  J.  held  that  the  power  given  by  the  section 
was  meant  to  be  acted  on  freely  and  fairly  in  the  exercise  of 
judicial  discretion,  if  the  Court  were  satisfied  that  the  trustee 
acted  reasonably  as  well  as  honestly,  but  that  each  case  depends 
on  its  own  circumstances,  and  no  general  rules  or  principles 
could  be  laid  down  as  to  the  exercise  of  the  discretion. 

Cur.  adv.  vult, 

March  26.  Komer  L.J.  read  the  following  judgment : — It 
is  not  necessary  to  decide  the  question  which  was  argued 
before  us  whether  the  marriage  settlement  is  to  be  regarded 
as  an  Irish  settlement,  or  whether  it  is  to  be  regarded  as  an 
English  one.  On  the  question  whether  the  defendant  has 
committed  a  breach  of  trust  there  is  no  difference  between 
the  law  of  Ireland  and  the  law  of  England.  In  an  Irish  settle- 
ment, as  in  an  English  one,  if  trustees  have  power  to  invest 
trust  funds  on  the  security  of  land  in  England,  the  laws  of  the 
two  countries  as  to  whether  a  particular  investment  on  English 
land  is  or  is  not  a  breach  of  trust  are  the  same.  So,  if  the 
trustees  have  power  to  invest  on  the  security  of  land  in  Ireland, 
the  laws  of  the  two  countries  as  to  whether  a  particular  invest- 
ment on  Irish  land  is  or  is  not  a  breach  of  trust  are  the  same. 

(1)  12  App.  Cas.  727.  (3)  (1883)  9  App.  Gas.  1. 

(2)  [1898]  2  Ch.  593.  (4)  (1897)  76  L.  T.  479. 

(5)  [1897]  1  Ch.  536. 
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C.A.      Nor  is  it  necessary  to  decide  whether  the  settlement  in  this 
1902       case  is  Irish  or  EngHsh  for  the  purpose  of  the  question  whether 
Chapman    the  benefit  of  the  Judicial  Trustees  Act,  1896,  can  be  claimed 
Browne  defendant ;  for,  assuming,  as  I  shall  do,  that  the  defend- 

ant is  entitled  to  claim  the  benefit  of  that  Act,  he  is,  in  my 
opinion,  for  the  reasons  hereafter  given,  not  thereby  exonerated 
from  liability  if  the  investment  impeached  in  the  action  was  a 
breach  of  trust  on  his  part. 

The  main  question  in  this  action  is  whether  that  investment, 
which  was  on  the  security  of  Irish  land  subject  to  prior  mort- 
gages, was  a  breach  of  trust.    Now  it  is  clear  that,  if  a  corre- 
sponding security  had  been  taken  on  land  in  England,  it  would 
have  been  a  breach  of  trust.    But  it  is  said  that  owing  to  the 
registration  laws  affecting  incumbrances  on  lands  in  Ireland 
at  the  time  the  investment  was  made,  and  to  the  powers  of 
the  Irish  Courts  with  regard  to  the  sales  of  incumbered  estates 
and  to  the  practice  not  to  decree  foreclosure  in  actions  con- 
cerning mortgages,  the  security  was  a  safe  and  proper  one  for 
trustees  to  take.    Now  undoubtedly  the  laws  and  practice  to 
which  I  have  referred  do  in  several  respects  render  a  puisne 
mortgage  on  land  in  Ireland  a  less  dangerous  or  undesirable 
security  than  a  puisne  mortgage  on  land  in  England ;  and  it 
has  been  decided  in  Ireland  that  a  loan  of  trust  funds  on  a 
second  mortgage  of  land  in  Ireland  is  not,  of  itself,  and  in  the 
absence  of  other  circumstances,  a  breach  of  trust.    See  Smith- 
wich  V.  Smithivich  (1)  and  Crampton  v.  Walker  (2),  where  that 
view  was  applied  in  favour  of  trustees  in  respect  of  securities 
which,  I  am  bound  to  say,  appear  to  me  on  their  face  to  be 
somewhat  undesirable  ones  for  trustees  to  take.    Now  those 
decisions  are  not  binding  upon  this  Court,  but  I  need  scarcely 
say  that  they  ought  to  be  received  with  the  greatest  respect 
and  consideration,  and  are  of  great  weight,  especially  so  far 
as  they  decide  a  question  of  principle,  though  the  applications 
of  that  principle  to  the  special  facts  before  those  Courts  in  the 
cases  in  question  are  not  so  important.    The  judges  who 
decided  those  cases  were  naturally  more  familiar  than  we  can 
be  with  the  Irish  Kegistration  Acts  and  their  effect,  and  with 
(1)  12  Ir.  Ch.  Rep.  181.  (2)  31  L.  R.  Ir.  437. 


1  Ch. 


CHANCEKY  DIVISION. 


801 


the  powers  and  practice  of  the  Irish  Courts ;  and  this  must  of 
course  be  borne  in  mind  by  us.  But  we  are  fortunate  in  the 
assistance  rendered  to  us  by  Mr.  Konan,  K.C.,  who  was  one  of 
the  appellant's  counsel.  He  is  familiar  with  the  Irish  law  and 
practice,  and  called  our  attention  to  the  distinctions  between 
English  land  and  Irish  land  as  security,  so  far  as  those  dis- 
tinctions are  important  for  the  purposes  of  this  appeal,  and  he 
referred  us  to  the  decisions  of  the  Irish  Courts  bearing  on  the 
points  we  have  to  decide.  Under  these  circumstances  I  find 
myself  able  to  come  to  a  decision  with  regard  to  the  investment 
we  have  to  consider  in  this  case. 

It  does  not  appear  to  me  necessary  to  determine  as  an 
abstract  questipn  whether  or  not  a  second  mortgage  on  land 
in  Ireland  is  in  itself,  apart  from  other  considerations,  of 
necessity  a  bad  security  for  trustees  to  take  for  their  trust 
funds.  But  I  think  I  ought  to  say  this.  The  judges  in  Ireland 
in  the  cases  I  have  referred  to  appear  to  a  great  extent  to  base 
their  judgment  as  to  the  difference  as  a  security  between  second 
mortgages  of  land  in  England  and  second  mortgages  of  land 
in  Ireland  on  the  fact  that  in  Ireland  there  can  be  no  tacking 
and  no  foreclosure.  But  the  objections  to  second  mortgages 
of  land  in  England  are  not  based  solely  on  the  risk  of  tacking 
and  the  liability  to  foreclosure.  There  are  other  objections, 
and  some  of  these  appear  to  me  to  apply  to,  at  any  rate,  some 
second  mortgages  of  land  in  Ireland,  including  the  mortgage 
in  question  in  this  action.  I  shall  refer  to  these  hereafter 
when  I  point  out  the  grounds  on  which  I  think  the  mortgage 
now  in  question  was  an  improper  security  for  the  defendant 
to  take  for  the  trust  money  he  advanced  upon  it. 

The  nature  of  the  mortgage,  which  was  effected  in  1871, 
will  be  seen  from  the  following  short  statement,  which  is  sub- 
stantially correct,  although  the  exact  details  are  not  perfectly 
clear.  The  land  was  subject,  in  the  first  place,  to  two  mort- 
gages for  4700/.  and  2460Z.  respectively.  Then  came  a  mortgage 
for  a  sum  which  was  originally  17,900Z.,  but  which  may  be 
taken  as  reduced  at  the  time  of  the  defendant's  investment  to 
12,150/.,  or  thereabouts.  This  last-mentioned  mortgage  was 
sub-mortgaged — first  for  a  sum  of  4000/.  and  then  for  a  sum 
of  2153/.,  and  then  came  a  sub-mortgage  for  5000/.,  and  it  was 
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this  last  sub-mortgage  which  was  substantially  the  security 
taken  by  the  defendant  and  his  co-trustee.  The  5000Z.  was 
secured  collaterally  by  a  covenant  by  the  owner  of  the  land  for 
the  payment  of  the  5000Z.  and  interest,  and  by  a  charge  on 
the  land  created  by  the  owner,  but  this  last-mentioned  charge 
would  of  course  rank  after  the  full  charge  for  12,150Z.  The 
trustees  obtained  with  their  security  neither  the  legal  estate 
nor  the  title-deeds.  If  for  any  reason  they  wished  to  redeem 
the  prior  mortgages  they  had  no  trust  funds  available  for  the 
purpose.  The  sums  secured  by  the  prior  mortgages  were 
clearly  considerable.  So  long  as  these  prior  mortgages  existed 
the  trustees  had  no  control  over  them.  The  prior  mortgagee, 
who  had  the  legal  estate,  could  at  any  time  have  taken  posses- 
sion, but  the  trustees,  not  having  the  legal  estate,  could  not, 
under  ordinary  circumstances,  take  possession.  They  could 
only  apply,  if  their  interest  was  in  arrear  or  other  circumstances 
justified  the  application,  for  a  receiver,  and  that  subject  to  the 
rights  of  the  prior  mortgagees;  and,  as  hereafter  is  pointed 
out,  it  is  no  sufficient  answer  for  the  trustees  to  say  that  they 
might  have  applied  to  the  Court  in  Ireland  for  an  order  for 
the  sale  of  the  estate  and  for  the  appointment  of  a  receiver. 
As  an  additional  fact  to  be  mentioned,  not  wholly  without 
importance,  I  notice  that  in  the  mortgage  of  August  31,  1871, 
it  was  provided  that,  so  long  as  the  mortgagor  paid  interest 
on  his  mortgage  debt  and  performed  his  covenants,  the  prin- 
cipal sum  of  5000Z.  was  not  to  be  called  in  by  the  mortgagees 
for  a  period  of  nearly  four  years.  And  I  must  further  point  out 
that  as  third  sub-mortgagees  the  trustees  would  have  had  no 
control  over  the  rights  and  powers  conferred  by  the  mortgage 
for  12,150/.  The  first  sub-mortgagee,  being  the  assignee  of 
the  debt  and  security,  would  have  had  the  control  over  them, 
although  no  doubt  the  third  sub-mortgage  would  be  considered 
as  an  incumbrance  for  the  purposes  of  the  Landed  Estates 
Court  (Ireland)  Act,  1858  (21  &  22  Yict.  c.  72).  Further,  I 
must  point  out  that  the  owners  of  the  prior  mortgages  might, 
relying  on  their  position  as  prior  incumbrancers,  have  let  the 
interest  on  their  debts  accumulate  to  a  considerable  extent, 
and  the  trustees  might  have  known  nothing  about  the  matter 
until  they  discovered  too  late  that  the  charges  in  front  of  theirs 
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were  enormously  increased.  Again,  the  prior  mortgagees 
might  have  exercised  powers  of  sale  before  the  trustees  could 
take  proceedings  to  stop  the  sale.  If  the  prior  mortgagee 
having  the  legal  estate  went  into  possession  of  the  mortgaged 
property,  the  whole  of  the  income  might  have  been  stopped, 
and  there  might  have  been  nothing  forthcoming  to  pay  the 
interest  on  the  trust  security.  If  the  trustees  took  proceedings 
in  the  Incumbered  Estates  Court  or  elsewhere  to  obtain  a  sale 
of  the  estate,  some  time  might  elapse  before  even  a  binding 
order  of  the  Court  for  a  sale  could  be  obtained,  and  even  after 
such  an  order  was  obtained  there  might  be  a  considerable  lapse 
of  time  before  a  sale  could  be  effected.  Indeed  in  this  case  a 
sale  was  ordered  as  far  back  as  1894  or  thereabouts,  and  no 
sale  has  been  effected  up  to  the  present  time,  although  this 
particular  delay  is  no  doubt  largely  due  to  comparatively  recent 
circumstances.  But  in  any  case,  pending  a  satisfactory  sale 
being  effected  under  the  order,  the  trustees  might  receive  no 
income  from  the  mortgaged  property.  The  prior  mortgagees 
would  be  entitled  to  receive  the  income  if  in  possession,  and 
even  when  a  receiver  was  appointed  by  the  Court  he  would 
have  to  apply  the  income  in  the  first  place  for  the  benefit  of 
the  prior  mortgagees.  Our  Courts  have  always  considered  it  a 
matter  of  importance  to  be  borne  in  mind  by  a  trustee  contem- 
plating an  advance  of  trust  money  on  security  of  realty  under 
the  provisions  of  settlements  of  an  ordinary  kind  like  this 
marriage  settlement  that  the  security  should  be  one  which,  in 
case  of  the  mortgagor  not  being  able  to  pay,  could  readily  be 
made  available  to  yield  income  to  pay  the  interest  which  might 
be  required  by  a  tenant  for  life  or  possibly  for  the  maintenance 
of  some  infant  cestui  que  trust.  In  a  case  like  the  present  all 
income  might  be  stopped  for  years,  as,  indeed,  has  happened. 
The  right  of  an  incumbrancer  to  apply  under  s.  43  of  the  Act 
21  &  22  Yict.  c.  72  for  a  sale  of  the  land  affords  no  sufficient 
remedy  to  a  trustee  who  is  only  a  puisne  incumbrancer,  for  the 
reasons  I  have  already  pointed  out ;  and  in  addition  to  those 
reasons  I  may  add  that  under  s.  53  of  the  last-mentioned  Act 
the  judge  has  a  discretion  as  to  ordering  a  sale,  and  an 
incumbrancer  might  possibly  not  be  able  to  obtain  an  order, 
especially  if  no  interest  was  actually  in  arrear  and  all  the  other 
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C.A.  incumbrancers  opposed  a  sale.    Again,  in  the  present  case  a 
1902  considerable  part  of  the  mortgaged  land  was  in  hand  at  the 
Chapman  time  of  the  mortgage.    That  might  at  the  time  have  been  even 
Browne  advantage,  when  there  was  a  resident  owner  to  manage  the 
  estate.    But  if  bad  times  came — and  a  prudent  investor  ought 

Romer  L.J.  ...  . 

  to  contemplate  the  possibility  of  that  happening— and  the 

resident  owner  was  no  longer  there  to  manage,  considerable 
risk  might  be  involved  in  the  management  of  such  an  estate  by 
a  mortgagee  in  possession  or  by  a  receiver.  Moreover,  on  a 
question  of  title,  notwithstanding  the  provisions  of  the  Irish 
Eegistration  Act  to  which  I  have  referred,  a  puisne  mortgagee, 
who  has  not  the  deeds  or  the  legal  estate,  has  to  run  a  risk. 
An  equitable  mortgagee  by  deposit  of  deeds  without  writing 
may  obtain  a  perfectly  good  charge  as  against  a  subsequent 
registered  mortgage :  see  Li  re  Burke's  Estate.  (1)  It  is  said 
on  behalf  of  the  defendant  that  this  only  necessitates  careful 
inquiry  on  behalf  of  an  intending  puisne  mortgagee  as  to  where 
the  deeds  are  and  on  what  account  they  are  held;  but  the 
inquirer  might  be  misled,  and  why  should  a  trustee  run  any 
unnecessary  risk  ?  A  trustee  is  not  obhged  to  lend  trust 
money  on  a  puisne  mortgage.  In  the  present  case  the  defend- 
ant would  have  had  no  difficulty  in  obtaining  as  security  a  first 
mortgage  on  lands  in  England  or  Ireland,  assuming  even  that 
he  had  been  obliged  to  invest  on  some  mortgage.  And  I  may 
here  refer  to  the  fact  that  in  the  present  case,  so  far  as  I  can 
see,  no  inquiry  as  to  the  title-deeds  was  made  at  all.  Looking 
at  all  those  circumstances,  I  cannot  bring  myself  to  think  that 
the  defendant  was  justified  as  trustee  in  taking  the  security  in 
question.  This  renders  it  unnecessary  for  me  to  consider  the 
question  as  to  the  true  value  of  the  estate  at  the  time  the 
advance  was  made,  upon  which,  also,  Cozens-Hardy  J.  came  to 
a  conclusion  adverse  to  the  defendant. 

This  brings  me  to  a  consideration  of  the  last  question, 
whether,  assuming  that  the  Judicial  Trustees  Act,  1896,  applies, 
the  defendant  is  protected  by  the  provisions  of  s.  3.  Now, 
that  the  defendant  acted  "  honestly  "  is  clear.  But  I  regret  to 
say  that,  desirous  as  I  am  of  giving  to  trustees  the  benefit  of 
the  section  and  of  not  unduly  curtailing  the  application  of  its 

(1)  9  L.  K.  Ir.  24. 
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provisions,  I  do  not  see  my  way  to  hold  in  the  circumstances  of      C.  A. 
this  case  that  the  defendant  has  acted  "  reasonably,  and  ought  1902 
fairly  to  be  excused  for  the  breach  of  trust  and  for  omitting  to  Chapman 
obtain  the  directions  of  the  Court  in  the  matter  in  which  he  browne 
committed  such  breach."    It  does  not  appear  to  me  that  the  p^^^^j 

defendant  ever  really  considered  the  question  whether  the   

security  he  took  was  one  which  in  its  nature  it  was  prudent 
and  right  for  him  as  a  trustee  to  take.  He  took  no  advice  on 
the  point.  Counsel  was  employed  to  settle  the  form  of  the 
security  taken,  but  was  not  asked  to  advise  and  did  not  advise 
the  trustees  as  to  whether  such  a  security  was  one  that,  under 
all  the  circumstances  of  the  case,  could  prudently  and  properly 
be  taken  by  them.  A  solicitor  was  employed,  but  he  was 
acting  for  the  mortgagor  also,  and  clearly  was  not  a  proper 
person  to  be  employed  by  the  trustees  for  the  purpose  of 
advising  them  on  the  point  in  question ;  and,  indeed,  on  the 
evidence  as  a  whole,  I  cannot  say  that  it  satisfies  me  that  the 
solicitor  ever  did  advise  them  on  the  point.  All  that  the 
defendant  can  say  on  the  subject  in  his  evidence  is  that  he  saw 
the  solicitor  (Mr.  Wade)  five  or  six  times  about  the  particulars 
of  the  property,  and  that  Mr.  Wade  satisfied  him  particularly 
about  the  investment  and  that  it  would  come  within  the  four 
corners  of  the  marriage  settlement.  This  is  not  satisfactory, 
and  Mr.  Wade  is  dead ;  but  his  entries  of  charges  against  the 
trustees  are  forthcoming  and  have  been  put  in  evidence,  and 
there  is  no  entry  shewing  any  advice  given  by  him  to  them  on 
the  point  in  question.  The  evidence  of  Mr.  Wade's  clerk,  so 
far  as  it  goes,  also  tends  to  negative  the  idea  of  any  such 
advice  having  been  given.  And  Cozens-Hardy  J.  holds  that 
the  trustees  did  not  act  reasonably,  and  he  points  out  that  they, 
or  one  of  them,  suggested  the  advance  and  accepted  the  security 
on  the  unsupported  statement  of  the  particulars  of  the  estate 
furnished  by  or  on  behalf  of  the  mortgagor.  It  is  said  on 
behalf  of  the  defendant  that  he  ought  to  escape  liability 
because  it  is  suggested  that  if,  before  accepting  the  security,  he 
had  taken  the  advice  of  counsel  in  Ireland  he  would  have  been 
advised  that  the  security  was  a  proper  one  for  him  as  trustee 
to  accept ;  and  it  is  further  said  that,  even  if  he  had  brought 
the  matter  before  an  Irish  Court  for  directions,  that  Court 


CHANCEEY  DIVISION. 


[1902] 


would  have  sanctioned  the  advance  on  the  security  in  question. 
But  it  is  difficult  to  determine  what  might  have  happened  in 
the  hypothetical  case  of  the  defendant's  having  taken  steps 
which  he  never  did  take ;  and  I  cannot  assume  that,  if  those 
steps  had  been  taken  and  the  facts  as  to  the  security  had  been 
properly  stated  to  counsel  or  to  the  Court,  the  trustees  would 
have  been  advised  or  authorized  to  make  the  advance.  There 
is  another  consideration  which  appears  to  me  fatal  to  this  argu- 
ment on  behalf  of  the  defendant.  If  counsel  had  been  asked 
to  advise  as  to,  or  the  Court  to  sanction,  the  security,  the  first 
thing  that  would  have  been  required  by  counsel  or  by  the  Court 
is  the  consent  to  the  proposed  investment  of  the  plaintiff,  Mrs. 
Chapman,  which  was  necessary  under  the  settlement,  and  was 
not,  in  fact,  obtained  by  the  defendant ;  and  I  cannot  assume 
as  against  her,  if  her  consent  had  been  asked  after  a  proper 
explanation  of  the  nature  and  circumstances  of  the  proposed 
security,  that  she  would  assuredly  have  consented  to  the 
change  of  investment.  It  appears  to  me,  therefore,  that  I 
cannot  hold  that  the  defendant  has  brought  himself  within 
the  provisions  of  s.  3.  I  ought,  perhaps,  to  say  a  word  on  the 
argument  on  behalf  of  the  defendant  that  he  ought  not  to  be 
held  hable  on  the  ground  that  the  loss  to  the  trust  estate  has 
occurred,  not  from  any  defect  in  title  or  from  the  nature  of  the 
security  taken,  but  solely  from  the  unforeseen  depreciation  in 
value  of  the  lands  mortgaged.  But  the  answer  is  obvious.  If 
the  trustee  had  acted  as  he  should  have  done,  and  not  invested 
on  the  security  in  question,  the  loss  would  not  have  occurred 
to  the  trust  estate. 

In  my  opinion,  the  appeal  fails,  and  should  be  dismissed  with 
costs. 

Collins  M.K.  The  judgment  which  has  just  been  read  is 
the  judgment  of  the  Court.  (1) 

Solicitor  for  plaintiffs :  Francis  H.  WhitCy  for  Forshaw  d 
Farker,  Preston. 

Solicitors  for  defendant :  Iliffe,  Henley  d  Sweet. 

(1)  Collins  M.K.,  Eomer  L.J.  and  Mathew  L.J. 

E.  L. 
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In  re  HILL. 
HILL  V,  HILL. 


C.  A. 


1902 


[1901    H.^  2413.] 


March  19,  20, 
26. 


Heirlooms — Bequest  to  descend  luith  Dignity — Period  of  Absolute  Vesting. 

A  testatrix  bequeathed  diamonds  to  her  son  Viscount  Hill  (who  survived 
her)  "  until  he  shall  die,  and  after  his  death  to  each  and  every  of  the 
persons  who  shall  in  turn  succeed  to  the  title  and  dignity  of  Viscount 
Hill,  severally  and  successively  as  they  shall  in  turn  succeed  to  such  title 
and  dignity  as  aforesaid,  my  intention  being  that  the  said  diamonds  shall 
descend  as  heirlooms  as  far  as  the  rules  of  law  and  equity  will  permit." 

Held,  that  the  case  was  governed  by  Tollemache  v.  Earl  of  Coventry^ 
(1834)  2  CI.  &  F.  611 ;  37  E.  K.  260,  and  that,  notwithstanding  the  words 
"  as  far  as  the  rules  of  law  and  equity  will  permit,"  on  the  death  of 
Viscount  Hill,  the  son  of  the  testatrix,  his  successor  in  the  title  became 
absolutely  entitled  to  the  diamonds. 

Decision  of  Swinfen  Eady  J.,  ante,  p.  537,  affirmed. 

Appeal  from  the  decision  of  Swinfen  Eady  J.  (1) 
Ann,  Dowager  Viscountess  Hill,  by  her  will  dated  May  28, 
1891,  appointed  executors  and  trustees,  and  she  thereby 
bequeathed  some  diamonds,  two  miniatures  and  a  ring  to  her 
son  Eowland  Clegg,  the  third  Viscount  Hill,  until  he  shall 
die,  and  after  his  death  to  each  and  every  of  the  persons  who 
shall  in  turn  succeed  to  the  title  and  dignity  of  Viscount  Hill, 
or  any  other  title  or  dignity  which  may  be  granted  to  or 
assumed  by  any  person  for  the  time  being  entitled  to  the  said 
title  and  dignity  of  Viscount  Hill,  severally  and  successively  as 
they  shall  in  turn  succeed  to  such  title  and  dignity  as  aforesaid, 
my  intention  being  that  the  said  diamonds  and  miniatures  and 
ring  shall  descend  as  heirlooms  as  far  as  the  rules  of  law  and 
equity  will  permit." 

The  testatrix  died  on  October  31,  1891.  Her  son  the  third 
Viscount  Hill  survived  his  mother,  and  entered  into  possession 
of  the  chattels  thus  bequeathed.  He  died  on  March  30,  1895, 
and  was  succeeded  in  the  title  by  his  son,  the  plaintiff  Rowland 
Eichard  Clegg,  fourth  Viscount  Hill,  who  was  born  in  1863. 


(1)  Ante,  p.  537. 
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0.  A.  The  plaintiff  was  married,  but  had  not  any  issue.  The  heir- 
1902  presumptive  to  the  title  was  the  plaintiff's  brother,  the  defendant 
Hill,  Francis  William  Clegg  Clegg  Hill,  who  was  born  in  the  year 
In  re.      1866  and  was  unmarried. 

The  plaintiff  took  out  an  originating  summons  for  the  deter- 
mination of  the  question  whether  he  was  entitled  absolutely  or 
for  life  only,  or  otherwise,  to  the  diamonds  and  other  chattels 
thus  bequeathed. 

Swinfen  Eady  J.  held  that  the  plaintiff  was  entitled  absolutely. 
The  defendant  appealed. 


Hill 

V. 

Hill. 


Brinton^  for  the  defendant.  It  is  submitted  that  the  limitation 
of  the  chattels  to  descend  with  the  title  is  good.  The  addition 
of  the  words  as  far  as  the  rules  of  law  and  equity  will  permit " 
prevents  any  violation  of  the  rule  against  perpetuities,  and  the 
chattels  may  lawfully  go  with  the  title  during  the  existence  of 
lives  in  being  at  the  death  of  the  testatrix  and  for  twenty-one 
years  afterwards,  or  at  any  rate  during  the  period  of  twenty-one 
years  from  her  death,  so  that  they  would  not  become  the  abso- 
lute property  of  any  holder  of  the  title  until  the  expiration  of  one 
of  those  periods.  Tollemache  v.  Earl  of  Coventry  (1)  appears, 
no  doubt,  to  be  opposed  to  this  view,  but  it  was  disapproved  by 
Lord  St.  Leonards,  Sugden's  Law  of  Property,  pp.  336,  338, 
and  also  in  some  other  cases.  And  Countess  of  Harrington  v. 
Earl  of  Harrington  (2),  Montagu  v.  Lord  Inchiquin  (3),  and 
In  re  Johnston  (4)  are  in  favour  of  the  appellant. 

[Stieling  L.J.  referred  to  hi  re  Viscount  Exmouth.  (5)] 

If  this  is  not  the  true  view  of  the  gift,  then  the  whole 
limitation  of  the  chattels  is  void  as  an  attempt  to  create  a 
perpetuity,  and  in  that  case  the  defendant  will  take  them 
as  residuary  legatee  :  Countess  of  Harrington  v.  Earl  of 
Harrington.  (6) 

Micklem,  K,C.y  and  Errington,  for  the  plaintiff.  The  point 
is  covered  by  authority.  When  an  attempt  is  made  to  annex 
chattels  to  an  estate  tail  it  is  well  settled  that  they  vest  abso- 


(1)  2  CI.  &  F.  611 ;  37  R.  R.  260. 

(2)  (1871)  L.  R.  5  H.  L.  87. 

(3)  (1875)  23  W.  R.  592. 


(4)  (1884)  26  Ch.  D.  538. 

(5)  (1883)  23  Ch.  D.  158. 

(6)  L.  R.  5  H.  L.  106. 
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In  re. 
Hill 

V. 

Hill. 


lutely  in  the  first  tenant  in  tail,  unless  there  is  a  clause  of  C.  A. 
defeasance.  The  tenancy  of  a  peerage  is  a  tenancy  in  tail :  1902 
In  re  Sir  J.  Bivett-Carnac's  Will.  (1)  Tollemache  v.  Earl  of  hill. 
Coventry  (2)  is  identical  with  the  present  case.  Comments 
have  indeed  been  made  on  that  decision,  but  it  has  never  been 
departed  from,  and  it  is  binding  on  this  Court :  Lord  Dungannon 
V.  Smith  (3)  ;  Mackworth  v.  Hinxman  (4)  ;  In  re  Viscount 
Exmouth  (5) ;  In  re  Johnston  (6) ;  Shelley  v.  Shelley  (7) ; 
Countess  of  Harrington  v.  Earl  of  Harrington  (8) ;  Lord  Scars- 
dale  V.  Curzon.  (9)  Nor  is  Montagu  v.  Lord  Inchiquin  (10) 
adverse  to  the  plaintiff.  The  judgment  of  Lord  St.  Leonards 
in  Ker  v.  Lord  Dungannon  (11)  shews  that,  notwithstanding  his 
comments  on  Tollemache  v.  Earl  of  Coventry  (2)  in  his  book  on 
the  Law  of  Property,  he  recognised  that  judicially  he  was 
bound  by  the  decision  of  the  House  of  Lords  in  that  case. 

As  to  the  suggestion  that  the  bequest  of  the  chattels  is  void 
in  toto,  if  any  part  of  it  is  void,  the  effect  of  the  clause  as  far 
as  the  rules  of  law  and  equity  will  permit "  is  to  make  the 
gift  valid  down  to  the  interest  given  to  the  first  tenant  in  tail, 
and  he  takes  absolutely.  This  is  in  accordance  with  the 
previous  decisions. 
Brinton,  in  reply. 

Cur.  adv.  vult, 

March  26.  Vaughan  Williams  L.J.  read  a  judgment,  in 
which  (after  stating  the  facts)  he  continued  : — The  question 
is,  whether  the  plaintiff  is  entitled  absolutely,  or  for  life  only, 
or  otherwise,  to  the  jewellery  and  other  chattels  bequeathed  by 
the  will  to  descend  as  heirlooms  with  the  Hill  title.  In  my 
judgment  the  plaintiff  is  entitled  absolutely  to  the  chattels. 
It  seems  to  me  that  the  case  is  really  concluded  by  the  decision 
of  the  House  of  Lords  in  Tollemache  v.  Earl  of  Coventry.  (2) 
The  words  of  the  will  in  that  case  were  almost  identical  with 

(1)  (1885)  30  Ch.  D.  136,  141.  (6)  26  Ch.  D.  538,  545. 

(2)  2  CI.  &  F.  611 ;  37  K.  K.  260.  (7)  (1868)  L.  K.  6  Eq.  540. 

(3)  (1846)  12  CI.  &  F.  546.  (8)  L.  R.  5  H.  L.  87,  101,  108. 

(4)  (1836)  2  Keen,  658 ;  44  R.  R.  (9)  (1860)  IJ.  &  H.  40. 
309.  (10)  23  W.  R.  592. 

(5)  23  Ch.  D.  158.  (11)  (1841)  1  D.  &  War.  509,  536. 
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the  words  in  the  present  case.  In  that  case  successive  life 
estates  were  given  to  the  widow  and  the  named  only  son  of  the 
testator.  In  the  present  case  a  life  estate  is  given  to  the 
named  son  of  the  testatrix,  and  in  each  case  there  is  what  I 
will  call  an  heirloom  clause,  disposing  of  the  heirlooms  after 
the  termination  of  the  life  estate.  In  the  Tollemache  Case  (1) 
there  were  ahve  at  the  date  of  the  will  and  of  the  death  of  the 
testator  a  son,  who  took  a  life  estate,  and  living  grandsons  who 
might  succeed  to  the  title  ;  and  in  the  present  case  there  were 
likewise  a  son,  Eowland  Clegg  Hill,  the  third  Viscount,  who 
took  a  life  estate,  and  living  grandsons  who  might  succeed  to 
the  title ;  and  in  my  judgment  the  House  of  Lords  did  in 
Tollemache  v.  Earl  of  Coventry  (1)  decide  that  the  third  Lord 
Vere — that  is  to  say,  the  first  taker  under  the  description, 
"  such  person  as  shall  from  time  to  time  be  Lord  Vere  " — took 
the  heirlooms  absolutely.  I  know  that  this  has  been  doubted 
by  some  of  the  judges  who  wrote  opinions  in  Lord  Dungannon 
V.  Smith  (2) ;  but,  for  reasons  which  I  will  give  presently,  I 
am  of  opinion  that  the  House  of  Lords  did  so  decide,  and  did 
not,  as  has  been  suggested,  merely  negative  the  title  of  the 
fourth  Lord  Vere.  If  this  view  is  right,  it  seems  difficult  to 
see  why  the  plaintiff  must  not,  on  the  basis  of  that  judgment, 
take  the  heirlooms  absolutely.  The  contrary  contention  can 
only  be  maintained  on  the  assumption  either  that  the  plaintiff, 
the  fourth  Viscount  Hill,  takes  only  a  life  interest  in  the 
chattels,  or  that  he  takes  no  interest  at  all  in  the  heirlooms  as 
being  in  his  turn  the  person  bearing  the  title  of  Lord  Hill. 
The  suggestion  that  he  takes  only  a  life  estate,  or  only  the  use 
of  the  heirlooms,  seems  to  be  based  upon  the  argument  that, 
as  the  plaintiff  and  his  brothers  were  all  lives  in  being  "  at 
the  date  of  the  will  of  their  grandmother,  they  are  all  persons 
to  whom  the  user  of,  as  distinguished  from  the  property  in, 
the  heirlooms  might  be  given  ;  and  that,  therefore,  in  pursuance 
of  the  obvious  intention  of  the  testatrix  to  preserve  the  chattels 
as  heirlooms  as  long  as  possible,  we  ought,  if  possible,  so  to 
construe  her  will  as  to  limit  the  interest  of  all  these  grandsons 
living  at  the  death  of  the  testatrix  to  use  and  enjoyment  only, 
(1)  2  CI.  &  F.  611 ;  37  R.  R.  260.  (2)  12  CI.  &  F.  546. 
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and  to  treat  the  will  as  giving  the  absolute  property  to  the  C.  A. 
Lord  Hill  who  first  takes  the  heirlooms  on  the  determination  1902 
of  the  "  life  or  lives  in  being,"  and  who,  therefore,  must  take  hill, 
within  a  period  which  does  not  offend  against  the  rule  against 
perpetuities.  So  to  do  would  be  really  to  give  effect  to  the 
view  of  Leach  V.-C.  in  the  ToUemache  Case  (1),  when  before 
him  under  the  name  of  Lord  Deerhurst  v.  Duke  of  St.  wuSs^lj 
Albans.  (2)  This  view  he  thus  expresses  (3)  :  "By  the  rules 
of  law  and  equity,  every  person  living  at  the  death  of  the 
testator,  who  should  become  Lord  Vere,  might  be  limited  to 
the  use  and  enjoyment  only.  The  son  and  the  grandson  of 
the  testator  were  living  at  his  death,  and  were  both  therefore 
limited  to  the  use  and  enjoyment  only ;  but  the  child  who 
succeeded  the  grandson  as  Lord  Vere,  and  Duke  of  St.  Albans, 
was  not  living  at  the  death  of  the  testator,  and  could  not 
therefore  by  the  rules  of  law  and  equity  be  limited  to  the  use 
and  enjoyment  only.  He  took  therefore  an  absolute  interest." 
But,  whatever  else  may  be  doubtful  in  the  decision  of  the 
House  of  Lords,  there  can  be  no  doubt  but  that  they  negatived 
this  view  of  Sir  John  Leach;  for  they  held  that  the  great- 
grandson  did  not  take  at  all.  It  follows  that  in  the  present 
case  it  is  impossible  to  treat  all  the  persons  living  at  the  date  of 
the  will  of  the  testatrix  as  taking  (if  they  take  at  all  as  holders 
of  the  title)  life  estates — that  is,  mere  use  and  enjoyment. 

Neither  do  I  think  it  possible  to  hold  that  the  present 
plaintiff  takes  no  interest.  The  ground  on  which  I  understand 
it  is  suggested  that  this  may  be  the  case  is,  that  the  bequest  to 
the  person  for  the  time  being  holding  the  title  (even  when 
quahfied  with  the  words  "  as  far  as  the  rules  of  law  and  equity 
will  permit ")  is  void  as  including  persons  who  possibly  might 
come  into  existence  at  a  time  so  remote  as  to  offend  against 
the  rule  against  perpetuities ;  and  that,  if  the  bequest  is  void 
as  regards  one  person  who  might  fall  within  the  category  of 
those  the  testatrix  meant  to  benefit  in  succession,  it  is  void  as 
to  all.  I  cannot  assent  to  this  argument.  The  answer  to  it  is 
admirably  put  by  Sir  C.  Pepys  (afterwards  Lord  Cottenham) 
and  Mr.  Preston  in  their  argument  in  ToUemache  v.  Earl  of 
(1)  2  CI.  &  F.  61 L  ;  37  E.  K.  260.     (2)  (1820)  5  Madd.  232.     (3)  5  Madd.  277. 
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C.  A.  Coventry  (1),  in  which  it  is  pointed  out  that  the  first  member 

1902  of  the  series,  the  Lords  Vere,  the  first  taker  of  the  title  of  Lord 

Hill,  Vere  after  the  survivor  of  the  holders  of  the  life  estate  in  the 

^  heirlooms,  takes  under  a  bequest  which  must  of  necessity  vest, 

V.  if  it  ever  vests,  in  some  person  who  either  was  in  existence  at 

TTtt  t 

 ■      the  time  of  the  testator's  death,  or  would  come  into  existence 

wiSmsKj.  within  the  compass  of  a  life  in  being  at  that  time,  or  within  a 
few  months  after  the  dropping  of  that  life,  and  was,  therefore, 
good  in  law ;  whereas  the  executory  bequest  over  to  the  person 
^  who  would  be  Lord  Vere  next  in  succession  after  that  first 
taker  of  the  title  was  not  a  bequest  which  must  of  necessity 
vest  in  any  person  who  would  be  in  existence  at  the  testator's 
death,  or  within  any  life  then  in  being,  or  twenty-one  years 
after  the  dropping  of  any  such  life,  and,  therefore,  was  not 
valid.  The  first  member  of  this  series  must  take  on  the  death 
of  the  tenant  for  life,  and,  therefore,  at  not  too  remote  a  period, 
although  the  second  and  all  the  later  members  might  take 
beyond  the  limits  fixed  by  the  rule  against  perpetuities ;  and  I 
do  not  quite  understand  why  Cress  well  J.,  in  Lord  Bungannon 
V.  Smith  (2),  says  that  the  whole  of  the  reasoning  of  Lord 
Brougham  in  ToUemache  v.  Earl  of  Coventry  (3)  shews  that 
the  executory  bequest,  after  the  death  of  the  second  Lord  Vere, 
was  void,  because  it  possibly  might  not  vest  in  due  time,  and 
that  the  decision,  therefore,  must  be  taken  to  have  been,  not 
that  the  bequest  was  good  as  to  the  third  Lord  Vere,  but  that 
it  was  bad  as  to  the  fourth.  I  see  nothing  in  the  reasoning  of 
Lord  Brougham  inconsistent  with  his  adoption  of  the  argument 
of  Sir  C.  Pepys  and  Mr.  Preston;  and  Lord  St.  Leonards, 
who,  in  his  Law  of  Property,  p.  336,  seems  to  have  doubted 
this,  himself  in  Ker  v.  Lord  Dungannon  (4)  refers  to  the 
decision  in  ToUemache  v.  Earl  of  Coventry  (3)  as  having  been 
to  that  effect.  The  decision  in  this  sense  seems  to  me  to 
have  been  frequently  recognised  in  later  cases — see  the  decision 
of  Fry  J.  in  In  re  Viscount  Exmouth  (5)  and  that  of  Chitty  J. 
in  In  re  Johnston.  (6) 


(1)  2  CI.  &  F.  617. 

(2)  12  CL  &  F.  566. 

(3)  2C1.  &F.  611;  37  K.  K.  260. 


(4)  1  D.  &  War.  509,  536. 

(5)  23  Ch.  D.  158,  163. 

(6)  26  Ch.  D.  538. 
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I  wish  to  make  an  observation  on  Countess  of  Harrington  v.  C.  A. 
Earl  of  Harrmgton  (1),  which  was  much  pressed  upon  us  in  1902 
argument.  Mr.  Brinton  argaed  that  that  case  shewed  that  the  hill, 
words  **  as  far  as  the  rules  of  law  and  equity  permit"  would  f'^^^ 
justify  the  Court  in  holding  that  no  Lord  Hill  could  claim  the 
chattels  absolutely  so  long  as  there  were  persons  living  at  the 
date  of  the  death  of  the  testatrix  who  could  succeed  to  the  title. 
But  that  case  turned  upon  a  proviso  preventing  the  personalty 
from  vesting  absolutely  in  a  tenant  in  tail  unless  he  should 
attain  twenty-one,  and  it  was  contended  that  the  proviso  had 
the  effect  of  carrying  on  to  those  who  came  next  in  remainder 
after  the  taker  on  the  determination  of  the  life  estate,  so  exposing 
itself  to  be  rendered  void  as  aiming  at  perpetuity;  but  the 
House  of  Lords  held  that  the  proviso  was  an  essential  part  of 
the  gift,  and,  therefore,  controlled  by  the  words  in  the  dis- 
positive clause,  "  so  far  as  the  rules  of  law  and  equity  permit." 
The  effect  of  this  was  to  limit  the  proviso  so  as  that  it  should 
only  apply  to  tenants  in  tail  who  took  by  purchase,  and  conse- 
quently it  could  not  be  said  that  the  proviso  was  void  as 
aiming  at  perpetuity.  For  the  reasons  I  have  given  I  think 
that  the  decision  of  Swinfen  Eady  J.  should  be  affirmed,  and 
the  appeal  dismissed. 


Stieling  L.J.  I  agree  with  the  judgment  which  has  been 
just  delivered  by  my  Lord.  In  particular  I  think  that  wx  are 
bound  by  the  decision  of  the  House  of  Lords  in  ToUemache  v. 
Earl  of  Coventry.  (2)  The  ratio  decidendi  of  that  case  cannot, 
I  think,  be  more  clearly  or  more  compendiously  stated  than  in 
the  following  passage  in  the  argument  of  Sir  C.  Pepys  and 
Mr.  Preston  (3)  :  "  The  gift  was  to  a  class  of  persons  in 
succession,  viz.  Lords  Vere,  and  not  to  individuals.  The 
executory  bequest  of  the  chattels  to  the  person  who  should  be 
first  taker  of  the  title  of  Lord  Vere,  after  the  death  of  the 
survivor  of  the  testator's  widow  and  son,  was  a  bequest  which 
must  of  necessity  vest,  if  it  ever  vested,  in  some  person  who 
either  was  in  existence  at  the  time  of  the  testator's  death,  or 

(1)  L.  R.  5  H.  L.  87.  (2)  2  CI.  &  F.  611 ;  37  E.  E.  260. 

(3)  2C1.  &F.  617. 
YoL.  I.  1902.  3  A'  1 
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would  come  into  existence  within  the  compass  of  a  Hf  e  in  being 
at  that  time,  or  within  a  few  months  after  the  dropping  of 
such  life  ;  and  was  therefore  good  in  law.  But  the  executory 
bequest  over  to  the  person  who  would  be  Lord  Vere  next  in 
succession  after  such  first  taker  of  the  title,  was  not  a  bequest 
which  must  of  necessity  vest  in  any  person  who  would  be  in 
existence  at  the  testator's  death,  or  within  any  life  then  in 
being,  or  twenty-one  years  after  the  dropping  of  any  such  life ; 
and  therefore  was  not  valid."  It  is  true  that  those  words 
occur,  not  in  the  speech  of  the  Lord  Chancellor  in  advising  the 
House  of  Lords,  but  in  the  argument  of  the  appellants'  counsel. 
Nevertheless  I  think  that  those  words  form  the  groundwork 
of  the  decision  of  the  House  of  Lords.  The  most  difficult  step, 
in  my  opinion,  was  the  first,  namely,  that  the  gift  was  to  a 
class  of  persons  in  succession,  namely,  Lords  Vere,  and  not  to 
individuals.  Now,  a  large  part  of  the  Lord  Chancellor's  speech 
was  devoted  to  dealing  with  that  proposition.  He  appears  to 
me  to  sum  it  up  and  to  express  it  with  the  utmost  clearness  at 
p.  631,  where  he  said  :  "  It  is  a  fallacy,  as  it  appears  to  me — it  is 
a  play  upon  words,  to  say  that  Lord  Vere  was  in  esse,  because 
the  individual  Beauclerk,  who  afterwards  happened  to  become 
Lord  Vere,  was  in  esse  at  the  time.  There  was  not  a  Lord 
Vere  in  esse,  nor  ex  vi  termini  could  there  be  said  to  be  a 
Lord  Vere  in  esse  till  that  individual,  whom,  quasi  (1) 
individual,  we  admit  to  have  been  in  esse,  came  to  be  Lord 
Vere." 

As  regards  the  difference  pointed  out  in  the  passage  just 
quoted  between  the  position,  with  reference  to  the  rule  against 
perpetuities,  of  the  first  taker  of  the  title  of  Lord  Vere  after 
the  death  of  the  survivor  of  the  testator's  widow  and  son,  and 
that  of  tjie  person  who  would  be  Lord  Vere  next  in  succession 
after  such  first  taker  of  the  title,  it  is  not  expHcitly  mentioned 
by  the  Lord  Chancellor,  but  1  cannot  help  thinking  that  that 
is  the  distinction  to  which  he  alluded.  He  said  (2)  :  "  I  must 
run  in  the  face  of  authority  if  I  denied  the  third  Lord  Vere's 
right ;  but  I  have  no  decision  nor  any  authority  supporting 
the  other." 

(1)  Sic.  (2)  2  CI.  &  F.  633. 
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For  these  reasons  I  think  the  appeal  should  be  dismissed,  C.  A. 
the  plaintiff  being,  in  accordance  with  that  decision  of  the  1902 
House  of  Lords,  absolutely  entitled  to  the  chattels.  Hill 


Cozens-Hardy  L.J.  If  it  were  now  open  tons  so  to  decide, 
I  think  it  might  be  reasonable  to  hold  that  the  words  "  as  far 
as  the  rules  of  law  and  equity  will  permit  "  should  be  treated 
as  a  direction  so  to  frame  the  limitations  that  the  heirlooms 
should  go  with  the  title  as  long  as  possible,  or,  in  other  words, 
to  regard  the  bequest  as  an  executory  trust.  But  it  has  long 
been  settled  that  such  is  not  the  effect  of  those  words. 

It  only  remains  to  construe  the  words  as  they  stand,  and  I 
think  it  is  not  possible  to  avoid  the  conclusion  that  the  present 
Viscount  takes  the  jewels  and  heirlooms  absolutely,  and  that 
there  is  no  shifting  clause  in  favour  of  the  next  successor  to 
the  title. 

I  entirely  agree  with  the  judgment  of  Vaughan  Williams  L,  J., 
and  I  do  not  desire  to  add  anything  to  what  he  has  said. 

Solicitors  :  Chester  d  Co.,  for  Lucas  dc  Salt,  Wem  ;  TJpperton 
d  Co, 

W.  L.  C. 


In  re. 
Hill 

V. 

Hill. 
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[1899  J.  1799.] 
[1899    J.  2053.] 


rrincipal  and  Agent — Power  of  Attorney — Construction — General  Words — 
Ejusdem  generis — Borrowing  hy  Agent — -BeiwesenPttion  of  Authority — 
Excess  of  Authority — Money  paid  into  Banking  Account  of  Principal — 
Money  in  Possession  of  Principal — Money  had  and  received  to  Use  of 
Principal — Misappropriation  hy  Agent — Liability  of  Principal  to  Lender 
—  Conduct —  Constructive  Notice — Estoppel. 

The  plaintiff  carried  on  business  as  a  tobacco  mercbant  in  Melbourne, 
Australia,  under  a  firm  name.  He  also  bad  a  London  office  bearing  the 
firm  name,  at  which  the  business  of  purchasing  and  paying  for  goods  in 
London  and  shipping  them  to  Melbourne  was  carried  on.  While  absent  in 
Australia  he  appointed  an  agent  at  the  London  office  imder  a  power  of 
attorney,  describing  him  (the  plaintiff)  as  of  Melbourne  trading  as  a 
tobacco  merchant  under  the  firm  name,  and  authorizing  the  agent  for  him 
(the  plaintiff)  and  in  his  name,  or  in  his  trading  name,  "  to  purchase  and 
to  make  any  contract  for  the  purchase  of  any  goods  in  connection  with 
the  business  carried  on  by  me  as  aforesaid,"  and  to  make  such  purchase 
either  for  cash  or  on  credit,  with  power  to  modify  or  cancel  the  contracts 
for  purchase,  and  "  where  necessary  in  connection  with  any  purchase 
made  on  my  behalf  as  aforesaid,  or  in  connection  with  my  said  business," 
to  make,  draw,  sign,  accept,  or  indorse  any  bills  of  exchange  or  promissory 
notes  which  should  be  requisite  or  proper  in  the  premises,  and  to  sign  the 
plaintiffs  name  or  his  trading  name  to  any  cheques  on  his  banking  account 
in  London. 

The  agent,  purporting  to  act  under  the  power  of  attorney,  obtained  a 
loan  of  4000Z.  from  the  defendants,  a  firm  of  cigar  merchants  in  London 
who  had  previously  had  frequent  business  dealings,  including  loan  transac- 
tions, with  the  plaintiff.  On  applying  for  the  loan  the  agent,  who  was 
well  known  to  the  defendants,  represented  that  the  power  of  attorney 
authorized  him  to  borrow  money,  and  that  the  loan  was  required  for  the 
purposes  of  the  plaintiff's  business.  At  the  same  time  he  produced  to 
them  the  power  itself,  but,  being  satisfied  with  his  assurances,  they  did  not 
read  it.  On  receiving  the  4000Z.  the  agent  handed  to  the  defendants  as 
security  bills  of  exchange  for  the  amount  accepted  in  his  own  name  per  pro 
the  plaintiff's  firm.  He  then  paid  the  4000/.  into  the  plaintiff's  London 
banking  account,  drew  it  out  by  cheques  drawn  by  him  under  the  j)Ower, 
and  applied  it  to  his  own  use. 

The  plaintiff,  being  at  that  time  in  Australia,  had  no  knowledge  of  the 
loan  transaction.  la  an  action  by  him  against  the  defendants  to  restrain 
them  from  negotiating  the  bills  upon  the  ground  that  they  had  been 
accepted  without  bis  authority,  and  upon  a  counter-claim  by  the  defendants 
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against  the  plaintiff  for  the  4000/.  as  money  had  and  received  by  him  to 
their  use : — 

Held,  (1.)  upon  the  construction  of  the  power  of  attorney,  that  it  gave 
the  agent  power  to  purchase  only,  with  such  powers  as  were  necessarily 
implied  by  the  appointment  of  the  agent  as  purchasing  agent,  and  did  not 
confer  authority  to  borrow ;  and  (2.)  that  the  primary  cause  of  the  loss  of 
the  4000Z.  was  the  neglect  by  the  defendants  of  ordinary  business  precau- 
tions when  lending  the  money  to  the  agent,  and  that  they  were  therefore 
estopped  by  this  neglect,  and  also  by  constructive  notice  that  the  agent 
had  no  power  to  borrow,  from  claiming  it  as  money  had  and  received  by 
the  plaintiff  to  their  use. 

Qasere,  per  Vaughan  Williams  L.J.,  whether  the  circumstances  were 
such  as  to  entitle  the  plaintiff  to  jjlead  ignorance  or  absence  of  means  of 
knowledge  of  the  transaction  as  constituting  by  itself  a  sufficient  answer 
to  the  defendants'  claim  as  for  money  had  and  received. 

Marsh  y.  Keating,  (1834)  1  Bing.  N.  C.  198;  2  CI.  &  F.  250;  37  11.  R. 
75,  discussed. 

Decision  of  Farwell  J.,  [1901]  1  Ch.  261,  affirmed. 


C.  A. 

1902 


Jacobs 

V. 

Morris. 


Appeal  against  the  decision  of  Farwell  J.  (1) 
In  1888  the  plaintiff,  Louis  Jacobs,  became  a  partner  in  an 
old-established  firm  of  tobacco  and  cigar  merchants  carrying 
on  business  in  Melbourne,  Australia,  under  the  name  of  Jacobs, 
Hart  &  Co. 

The  defendants,  Morris  &  Morris,  were  a  firm  consisting  of 
three  partners,  Arthur  Morris,  William  Morris,  and  Walter 
Morris,  carrying  on  business  as  cigar  merchants  at  4,  Cullum 
Street,  in  the  City  of  London.  They  had  had  business  dealings 
with  the  plaintiff's  firm  since  1889. 

In  1898  the  plaintiff  became  the  sole  owner  of  the  business 
of  Jacobs,  Hart  &  Co.  Since  1882,  and  to  enable  the  plain- 
tiff's firm  to  transact  necessary  business  in  connection  with 
buying  and  paying  for  goods,  principally  cigars,  and  shipping 
them  to  Melbourne,  they  had  had  an  office  in  London,  No.  120, 
London  Wall.  The  name  of  the  plaintiff's  firm  was  over  the 
office  door,  and  the  firm's  name  appeared  on  the  letter-paper 
and  in  all  business  documents  used  in  carrying  on  the  office 
business.  In  1888  the  then  partners  in  the  firm,  the  plaintiff 
and  his  father,  both  of  whom  had  at  that  time  charge  of  the 
London  office,  went  to  Australia,  leaving  a  representative  or 
agent  in  charge. 

(1)  [1901]  1  Ch.  261. 
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O.A,         In  1893  or  1894  the  plainti:ff's  brother,  LesHe  Jacobs,  who 
1902      was  then  carrying  on  in  London  the  general  business  of  a 
Jacobs     commission  agent  on  his  own  account,  became  the  firm's  repre- 
MoRRis     sentative  or  agent  at  the  London  office,  and  on  January  24, 

  1899,  the  plaintiff,  who  was  then  in  Melbourne,  executed  a 

power  of  attorney — which  described  him  as  of  Melbourne, 
"  trading  as  a  tobacco  merchant  and  manufacturer  under  the 
style  of  *  Jacobs,  Hart  &  Co.'" — appointing  Leslie  Jacobs, 
therein  described  as  "commercial  agent,"  attorney,  "in  and 
throughout  the  United  States  and  the  continents  of  America 
•  and  Europe  and  all  other  parts  of  the  world  other  than 
Australasia  and  New  Zealand  for  me  and  in  my  name,  or  in 
my  said  trading  name,  to  purchase  and  to  make  and*enter  into, 
sign  and  execute  any  contract  or  agreement  with  any  persons, 
firm,  company  or  companies  for  the  purchase  of  any  goods  or 
merchandise  in  connection  with  the  business  carried  on  by  me 
as  aforesaid,  or  for  the  purchase  or  acquisition  by  me  of  any 
patent  rights  or  the  right  to  the  exclusive  or  partial  use  of 
any  patent  or  invention,  or  for  the  purchase  or  acquisition  of 
the  right  to  act  as  the  sole  or  partial  agent  of  any  person,  firm 
or  icompany,  and  to  make  any  such  purchase  or  acquisition, 
either  for  cash  or  on  credit,  or  partly  for  cash  and  partly  on 
credit,  as  my  said  attorney  shall  in  his  discretion  think  advis- 
able." Then  there  was  a  power  to  modify  or  vary  the  terms 
and  conditions  of  such  contracts,  or  wholly  cancel  the  same, 
upon  such  terms  as  the  attorney  might  deem  advisable,  and  to 
demand  and  recover  all  moneys  and  things  belonging  to  him, 
Louis  Jacobs,  trading  as  aforesaid,  and  to  settle  accounts. 
Then  it  continued  :  And  for  me  and  on  my  behalf,  and  where 
necessary,  in  connection  with  any  purchases  made  on  my 
behalf  as  aforesaid,  or  in  connection  with  my  said  business,  to 
make,  draw,  sign,  accept  or  indorse  any  bill  or  bills  of  exchange, 
promissory  note  or  promissory  notes,  notes  of  hand  or  bills  of 
lading  which!  shall  be  requisite  or  proper  in  the  premises,  and 
to  sign  my  name  or  my  said  trading  name  to  any  cheques  or 
orders  for  the  payment  of  money  on  my  banking  account  in 
London,  England."  A  banking  account  had  been  kept  with 
the  London  and  Westminster  Bank  in  the  name  of  the  firm 
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continuously  since  1882,  but  since  1893  it  had  been  operated      c.  A. 
upon  exclusively  by  Leslie  Jacobs  under  the  power  of  attorney,  1902 
and  it  appeared  that  he  had  used  it  partly  for  the  plaintiffs  Jacobs 
purposes  and  partly  for  his  own.    The  office  expenses  were 
paid  by  himself,  and  he  was  paid  for  his  services  to  the  firm 
solely  by  commission. 

The  defendants,  Messrs.  Morris,  were  well  acquainted  with 
Leslie  Jacobs,  and  were  aware  that  he  was  acting  for  the 
plaintiff's  firm  under  a  power  of  attorney. 

In  1898  and  the  early  part  of  1899  Messrs.  Morris;  advanced 
considerable  sums,  to  the  total  amount  of  some  3000Z.,  on  loan 
to  Leslie  Jacobs,  who  purported  to  act  for  the  plaintiff's  firm, 
upon  the  security  of  bills  of  exchange  accepted  by  him  in  the 
firm's  name,  all  of  which  were  duly  met  at  maturity. 

In  June,  1899,  Leslie  Jacobs  apphed  to  Messrs.  Morris  for  a 
fresh  loan  of  4000Z.,  which  he  represented  that  he  was  autho- 
rized to  borrow  on  behalf  of  the  plaintiff's  firm,  and  this  loan 
he  eventually  obtained.  The  circumstances  under  which  the 
loan  was  so  applied  for  and  obtained  were  stated  in  detail  by 
Arthur  Morris,  the  senior  member  of  the  firm  of  Messrs. 
Morris,  in  his  evidence  in  chief  at  the  trial.  His  statement 
was  to  the  following  effect.  He  said  that  he  was  aware  that 
loans  to  a  considerable  amount  had  from  time  to  time  been 
made  by  his  firm  to  the  plaintiff's  firm,  it  being  a  common 
practice  with  them,  Messrs.  Morris,  to  make  loans  to  customers. 
Leslie  Jacobs  having  informed  him  that  the  plaintiff's  firm 
contemplated  pushing  their  business  by  buying  a  cigarette 
manufactory,  and  wanted  cash  for  that  purpose,  and  also  for 
purchasing  the  necessary  machinery  and  leaf  tobacco,  pro- 
posals for  a  loan  were  then  discussed,  and  eventually,  early  in 
June,  1899,  an  interview  between  Arthur  Morris  and  LesHe 
Jacobs  took  place  at  the  latter's  office,  when  theife  was  a 
further  conversation  about  the  proposed  loan.  Arthur  Morris's 
version  of  the  conversation  was  as  follows  :  "  Leslie  Jacobs 
said,  '  If  you  do  obHge  us  in  this  way,  it  will  be  a  very  good 
thing  for  you.  We  will  introduce  and  push  your  proprie- 
tary brands  in  Australia.'  I  said,  '  All  right.'  I  was  Yery 
pleased  to  hear  it.    I  was  very  strongly  desirous  of  having  our 
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C.  A.      proprietary  brands  that  were  owned  by  ns  introduced  on  to  the 
1902      market  by  a  pushing  and  long-established  house,  and  so  w& 
Jacobs     agreed  to  do  it.    He  (Leslie  Jacobs)  said,  *  Of  course  I  have 
MoKEis  ^^^^  power  to  borrow  money.'    I  said,  *  I  know  you  have.' 

  He  said,  '  Here  is  my  power  of  attorney  ' ;  and  he  produced  it. 

I  said,  *  It  is  not  necessary ;  I  will  take  your  word  in  a  case 
like  this :  it  is  good  enough  for  me.'  But  he  produced  the 
power  of  attorney,  and  said,  '  Oh,  look  at  it — read  it.'  I  read 
a  few  lines,  and  said,  '  I  do  not  understand  this  sort  of  thing ; 
besides,  if  you  tell  me  you  have  power  to  borrow  the  money  ' — 
and  I  remembered  that  we  had  actually  advanced  the  firm 
money — '  that  is  good  enough.'  He  said,  *  If  you  are  not  quite 
sure  about  my  power  ' — though  I  had  assured  him  that  I  was 
■ — *  I  will  cable  my  people  in  Melbourne  to  cable  to  you  that 
we  actually  require  that  loan.'  I  said,  *  It  is  absurd  ;  it  is  quite 
unnecessary.'  In  fact,  I  thought  it  would  have  been  offensive  : 
it  would  have  appeared  as  if  I  doubted  his  word,  which  I  had 
no  reason  to  do  at  that  time."  A  few  days  afterwards,  on 
June  12,  1899,  an  interview  took  place  between  Arthur  Morris 
and  Leslie  Jacobs  at  the  office  of  the  former,  when  Leslie 
Jacobs  again  referred  to  the  request  he  had  made  at  the 
previous  interview  that  Messrs.  Morris  should  lend  the  plain- 
tiff's firm  4000Z.,  and  the  result  was  that  on  the  same  day  it 
was  arranged  verbally  that  Messrs.  Morris  should  lend  the 
plaintiff's  firm  the  sum  of  4000Z.,  at  4  per  cent,  interest,  upon 
the  security  of  bills  of  exchange,  to  be  accepted  by  the  plain- 
tiff's firm,  whereupon  Messrs.  Morris  handed  to  Leshe  Jacobs 
two  cheques  for  2000Z.  each  drawn  to  the  order  of  the  plain- 
tiff's firm,  one  being  dated  June  12  and  the  other  June  20, 
1899.  In  exchange  for  the  cheques  Messrs.  Morris  received 
from  Leslie  Jacobs  four  bills  for  lOOOZ.  each,  with  interest 
added,  all  dated  June  12,  1899,  and  respectively  payable  three, 
six,  nine,  and  twelve  months  after  date,  each  bill  being  accepted 
by  Leslie  Jacobs  as  follows  :  Per  pro  Jacobs,  Hart  &  Co. 
Leslie  Jacobs."  It  was  also  arranged  between  Arthur  Morris 
and  Leslie  Jacobs  at  the  interview  on  June  12,  1899,  that  as  a 
condition  of  the  loan  the  plaintiff's  firm  should  push  Messrs. 
Morris's  proprietary  brands  of  cigars  in  Australia. 
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The  two  cheques  for  2000/.  each  were  paid  by  Leslie  Jacobs,  C.A. 
on  June  13  and  20  respectively,  into  the  account  of  the  plain-  1902 
tiff's  firm  with  the  London  and  Westminster  Bank,  each  being  Jacobs 
indorsed  "  Jacobs,  Hart  &  Co.  pp.  Leslie  Jacobs."  Morris. 

On  June  12,  the  date  on  which  the  first  cheque  for  2000Z.   

was  handed  to  Leshe  Jacobs,  a  sum  of  25Z.  only  was  standing 
to  the  credit  of  the  plaintiff's  firm  at  the  London  and  West- 
minster Bank,  and  the  whole  4000Z.  was  drawn  out  within 
some  eighteen  days  afterwards,  that  is,  before  July  1,  by  Leslie 
Jacobs  by  means  of  cheques  drawn  by  him  in  the  name  of  the 
plaintiff's  firm.  The  money  so  drawn  out,  or  the  greater  part 
thereof,  was  appHed  by  Leslie  Jacobs  to  his  own  purposes. 
Both  he  and  the  plaintiff  were  examined  and  cross-examined, 
and  each  stated  that  the  plaintiff  himself  received  no  benefit 
from  the  4000/.  paid  into  his  banking  account,  Leslie  Jacobs 
stating  positively  that  he  had  used  the  whole  for  his  own 
purposes ;  but  the  pass-book  contained  entries  leading,  appa- 
rently, to  the  inference  that  some  portion  at  least  of  the  money 
had  gone  in  payment  of  debts  due  from  the  plaintiff's  firm. 
During  the  whole  of  these  transactions  the  plaintiff  was  absent 
in  Australia. 

The  course  of  business  in  the  case  of  purchases  of  goods  in 
London  on  account  of  the  plaintiff's  firm  was  this.  For  the 
purpose  of  putting  the  firm's  London  representative  or  agent 
in  funds  to  pay  for  the  goods,  an  arrangement  was  come  to 
between  the  firm  and  their  Australian  bankers,  who  had  a 
branch  in  London,  to  make  advances  in  the  following  manner : 
When  Leshe  Jacobs  bought  goods  for  the  firm,  he  took  the 
invoice  and  the  shipping  documents  to  the  London  branch  of 
the  Austrahan  bank,  together  with  a  bill  of  exchange  drawn 
by  him  in  the  name  of  the  firm  upon  the  firm  itself.  Upon 
these  documents  the  London  branch  handed  him  a  cheque  for 
the  net  amount  of  the  invoice  under  a  letter  of  credit  given  by 
the  Australian  bank  to  the  firm,  and  sent  by  the  firm  to  Leslie 
Jacobs.  Leslie  Jacobs  then  paid  the  money  into  the  firm's 
account  at  the  London  and  Westminster  Bank,  and  paid  for 
the,  goods  by  a  cheque  drawn  in  favour  of  the  sellers  on  the 
same  account.  The  plaintiff  had  no  knowledge  of  any  borrowing 
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C.A.      under  the  power  of  attorney  for  the  general  purposes  of  the 
1902      business,  and,  owing  to  his  absence  in  AustraHa,  he  had  no 
Jacobs     knowledge  of  the  particular  transactions  in  question  in  the 
MoEKis     present  case  until  after  the  money  had  been  misappropriated 

  by  Leslie  Jacobs.    In  November,  1899,  Leslie  Jacobs  became 

insolvent.  The  particulars  of  the  loan  transaction  then  came 
to  the  knowledge  of  the  plaintiff,  who  thereupon  commenced 
this  action  against  Messrs.  Morris  and  Leslie  Jacobs,  claiming 
(amongst  other  relief)  an  injunction  to  restrain  them  from 
negotiating,  amongst  others,  the  bills  for  the  4000^.,  upon  the 
ground  that  Leslie  Jacobs  had  no  authority,  either  express  or 
implied,  to  borrow  the  money  or  to  accept  the  bills  upon  his, 
the  plaintiff's,  behalf.  Messrs.  Morris  counter-claimed  against 
the  plaintiff  and  Leslie  Jacobs  for  payment  of  the  sums  due 
on  the  bills  with  interest  thereon  at  4  per  cent.,  and  alterna- 
tively for  the  4000Z.  as  money  had  and  received  by  the  plaintiff 
to  the  use  of  Messrs.  Morris.  At  the  trial  of  the  action,  the 
defendant,  Leslie  Jacobs,  submitted  to  judgment,  as  stated  in 
the  report  below.  Upon  the  questions  at  issue  between  the 
plaintiff  and  the  defendants  Messrs.  Morris,  several  witnesses 
were  called,  including  the  plaintiff  himself,  and  Leslie  Jacobs, 
as  already  stated,  and  also  Messrs.  Arthur  and  William  Morris. 

In  delivering  judgment  Farwell  J.  held  (1.)  that  Leslie 
Jacobs  had  no  authority  under  the  power  of  attorney  to 
borrow  the  4000^.,  and  his  Lordship  accordingly  ordered 
Messrs.  Morris  to  deliver  up  to  the  plaintiff  the  four  bills  for 
that  amount ;  and  (2.)  with  regard  to  Messrs.  Morris's  counter- 
claim against  the  plaintiff  for  the  4000Z.  as  money  had  and 
received  by  him  to  their  use,  his  Lordship  held  that  the  money 
did  actually  come  into  the  possession  of  the  plaintiff,  because 
it  went  into  his  banking  account,  but  that,  as  he  had  at  the 
time  no  means  of  knowledge  of  the  facts,  he  was  not  liable  as 
for  money  had  and  received. 

The  defendants,  Messrs.  Morris,  appealed. 

The  appeal  was  heard  on  January  21  and  23,  1902. 

Neville,  E.G.,  Butcher,  K.C.,  and  A,  L.  Morris,  for  the 
defendants,  Messrs.  Morris.    The  first  point  is  as  to  the  con- 
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struction  of  the  power  of  attorney — whether  it  includes  a  power  C.  A. 
to  borrow.  Such  a  power,  though  not  expressed,  ought,  we  1902 
submit,  to  be  impHed  from  the  nature  and  object  of  the  instru-  Jacobs 
ment.  The  object  of  the  instrument  is  to  enable  the  attorney 
to  purchase  and  pay  for  goods  on  behalf  of  the  plaintiff,  and 
for  that  purpose  it  authorizes  the  attorney  "  in  connection  with 
any  purchases  made  on  my  behalf  as  aforesaid,  or  in  connection 
with  my  said  business,"  to  accept  bills,  &c.,  and  we  submit  that 
the  loan  transaction  now  in  question  is  covered  by  those  words, 
especially  the  words  "  in  connection  with  my  said  business," 
or  otherwise  they  would  be  superfluous.  The  learned  judge 
has  held,  upon  the  authorities,  that  those  general  words  are 
to  be  limited  to  matters  ejusdem  generis  with  those  already 
stated,  and  are  not  to  be  read  by  way  of  enlargement ;  but  the 
authorities  he  cites  do  not  bear  out  that  view.  In  Harper  v. 
Godsell  (1)  the  decision  rested,  as  Lord  Blackburn  points  out, 
on  the  use  of  "unrestricted"  words.  Here  we  have  not 
unrestricted  words  but  specific  words — "in  connection  with 
my  said  business  "  ;  so  that  the  present  case  is  distinguishable 
from  that.  It  is  not  necessary  for  us  to  say  that  there  is  a 
general  borrowing  power :  it  is  sufficient  to  say  that  there  is 
a  power  to  borrow  in  connection  with  the  business.  Then 
Attwood  V.  Munnings  (2)  is  a  similar  case  to  Harper  v. 
Godsell.  (1)  The  power  to  buy  for  cash  or  on  credit  implied 
a  power  to  borrow. 

Upon  the  second  point,  as  to  our  claim  to  the  4000Z.  as 
money  had  and  received  by  the  plaintiff  to  our  use,  the  question 
arises.  Which  of  two  innocent  parties,  ourselves  and  the  plain- 
tiff, should  suffer?  "We  submit  that  of  the  two  the  plaintiff 
should  be  the  one  to  suffer,  for  he  was  the  party  who,  by  giving 
his  agent  a  wide  authority  to  act  for  him,  provided  the  oppor- 
tunity which  led  to  the  loss.  It  is  said  that  there  is  an  equity 
against  our  getting  back  the  money  in  that  the  plaintiff  did 
not  know  and  had  no  means  of  knowing  that  the  money  had 
been  paid  into  his  London  banking  account;  but  if  he  had 
taken  ordinary  business  precautions  and  not  neglected  to  make 

(1)  (1870)  L.  K.  5  Q.  B.  422,  427. 
(2)  (1827)  7  B.  &  C.  278 ;  31  E.  K.  194. 
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C.  A.      inquiries  into  the  state  of  his  banking  account,  this  fraud  by 
1902       Leslie  Jacobs  might  have  been  rendered  impossible.  Surely 
Jacobs     ^^^lis  neglect  on  the  plaintiff's  part  raises  a  strong  equity  in  our 
Morris     favour,  for  he  cannot,  under  such  circumstances,  plead  ignorance 
  or  want  of  knowledge  as  exonerating  him  from  liability.  More- 
over, the  business  in  London  was  in  reality  a  branch  of  the 
Melbourne  firm.    The  office  bore  the  firm  name,  which  was 
also  used  in  all  letters  and  other  documents  issued  from  that 
office,  and  in  the  London  banking  account ;  so  that  the  money 
which  was  paid  into  the  banking  account  of  the  plaintiff  by 
his  firm  name  should  be  regarded  as  having  come  into  his 
possession^  that  is,  under  his  control :  Marsh  v.  Keating.  (1) 
Such  a  claim  as  this  has  always  been  favourably  considered  by 
the  Court,  for  it  is  an  equitable  claim  to  recover  back  money 
which  ought  not  in  justice  to  be  kept ;  it  is  for  money  which 
ex  aequo  et  bono  the  party  charged  ought  to  refund :  Moses  v. 
Macferlan.  (2) 

Upjohn,  E.G.,  Sbud  Johnston  Edwards,  for  the  plaintiff.  The 
evidence  does  not  establish  that  the  London  office  was  a  branch 
of  the  Melbourne  firm.  The  London  business  was  not  a 
branch  of  the  Melbourne  business ;  it  was  solely  a  buying 
business.  The  real  relation  of  the  London  agent  to  the 
Melbourne  firm  was  that  of  a  buying  agent,  remunerated  by 
commission — nothing  more ;  the  agent  having  to  pay  the  office 
expenses  himself.  The  truth  is  that  Leslie  Jacobs,  the  London 
agent,  was  not  exclusively  the  agent  to  the  plaintiff's  firm. 
The  power  of  attorney  describes  him  simply  as  commercial 
agent  "  ;  and  in  fact  he  had  other  commission  agencies  besides 
the  plaintiff's,  and  he  used  the  firm  banking  account  in  such  a 
manner  as  to  make  it  his  own.  "With  regard  to  the  construc- 
tion of  the  power,  the  word  ''borrow"  or  ''loan"  is  not 
mentioned  from  beginning  to  end.  The  power  is  simply  to 
purchase  and  make  contracts  to  purchase  goods.  That  is  its 
leading  object,  and  that  does  not  lead  to  the  necessary  implica- 
tion that  the  attorney  is  to  have  power  to  borrow.  This  is 
a  very  carefully  limited  power  of  attorney — limited,  that  is, 

(1)  1  Bing.  N.  C.  198,  219  ;   2  CL  &  F.  250;  37  R.  K.  75. 
(2)  (1760)  2  Burr.  1005,  1012. 
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to  doing  certain  specified  things ;  and  it  must  be  construed      C.  A. 
strictly :  Bryant,  Powis  d  BryaJit,  Limited  v.  La  Banque  du  1902 
Peuple.  (1)  j^Bs 
As  to  the  claim  for  money  had  and  received,  we  contend  -^1^^^^^^ 

(1.)  that  the  plaintiff  never  had  the  4000Z.  in  his  possession  or   

under  his  control;  and  (2.)  that  if  laches  are  to  be  attributed 
to  either  party  as  enabling  the  London  agent  to  commit  the 
fraud,  they  should  be  attributed  to  Messrs.  Morris,  and  not 
to  the  plaintiff,  for  it  was  their  conduct  in  neglecting  ordinary 
business  precautions,  especially  in  waiving  the  reading  of  the 
power  of  attorney  when  offered  to  them,  that  led  to  the  fraud. 
Then  the  circumstances  shew  that,  as  between  the  London 
agent  and  the  Melbourne  firm,  the  banking  account  was  in 
reality  that  of  the  agent.  The  question  is.  Did  the  person  in 
whose  name  the  banking  account  stood  get  the  benefit  of  the 
money  that  was  paid  into  it ;  or,  if  not,  did  it  come  under  his 
control  in  such  a  manner  that  he  might  have  had  the  benefit 
of  it  ?  "When  the  money  got  into  what  should  be  regarded  as 
the  agent's  banking  account  on  June  13  and.  20,  1899,  the 
plaintiff  had  not  the  slightest  knowledge  of  its  being  there. 
To  make  a  man  liable  for  money  had  and  received  it  must 
be  shewn  that  he  had  the  money,  or  that  it  was  under  his 
control.  Eeliance  is  placed  on  Marsh  v.  Keating  (2)  as  sup- 
porting the  view  that  the  payment  of  the  money  and  the 
source  from  which  it  was  derived  might  have  been  discovered 
if  the  plaintiff  had  used  the  ordinary  diligence  of  men  of 
business ;  but  here  the  money  was  paid  in  on  June  13  and  20, 
and  the  whole  was  drawn  out  before  July  1st.  It  is  clear 
that  he  had  not  any  idea  or  suspicion,  much  less  knowledge,  of 
the  loan  transaction  at  the  time.  In  order  to  throw  the  loss 
upon  the  plaintiff,  it  is  necessary  that  Messrs.  Morris  should 
establish  culpability  on  his  part,  but  this  they  fail  to  do. 
Again,  although  the  2000L  cheques  were  given  to  Leslie 
Jacobs,  Messrs.  Morris  have  not  shewn  that  the  payments  by 
him  into  the  banking  account  were  within  the  authority  con- 
ferred on  him  by  the  plaintiff,  assuming,  that  is,  for  this 

(1)  [1893]  A.  C.  170,  177,  179. 
(2)  1  Bing.  N.  C.  198 ;  2  CI.  &  F.  250  ;  37  R.  E.  75. 
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C.  A.      purpose,  that  lie  had  no  general  authority  to  borrow  money. 

1902      The  propositions  3  and  4  laid  down  in  Lindley  on  Partnership, 

Jacobs  6th  ed.  p.  166,  apply,  namely,  "  (3.)  The  firm  cannot  be  treated 
iMoBRis.         receiving  what  one  partner  receives  otherwise  than  as  its 

  real  or  ostensible  agent,  unless  the  money  actually  comes  into 

the  possession  or  under  the  control  of  the  other  partners. 
(4.)  Agency  being  excluded  in  such  a  case  as  the  last,  the  money 
cannot  be  considered  as  in  the  possession  or  under  the  control 
of  the  innocent  partners,  unless  they  know  that  it  is  so,  or 
unless  they  are  culpably  ignorant  of  the  fact."  There  is  no 
evidence  that  the  plaintiff  knew  or  could  have  known  that 
the  money  was  paid  to  his  account.  The  plaintiff  is  in  no 
way  estopped  from  denying  the  authority  of  LesHe.  Leslie 
did  not  receive  the  money  in  the  course  of  the  business 
of  the  firm ;  and  this  distinguishes  the  present  case  from 
Marsh  v.  Keating  (1) ;  see  also  Lindley  on  Partnership, 
6th  ed.  p.  170. 

[Cozens-HaedyL.J  referred  to  the  observations  of  Collins  J. 
in  Beid  v.  Bighy  d  Co.  (2)] 

In  that  case  the  principal  had  had  the  benefit  of  the  money. 
That  is  not  so  here. 

[Vaughan  Williams  L.J.  It  is  by  reason  of  the  authorized 
act  of  Leslie  that  the  money  is  not  in  the  bank  to  the  plaintiff's 
credit.] 

Knowledge  by  the  principal  is  essential  to  make  him  liable. 
In  Cleather  v.  Twisden  (3),  Bo  wen  L.J.  said  that  the 
Court  must  inquire  whether,  if  the  principals  neither  expressly 
authorized  nor  ratified  the  acts  of  the  agent,  "  they  consented 
that  he  should  have  general  authority  to  act  without  their 
knowing  what  he  did."  In  the  present  case  the  defendants 
chose  to  assume  that  Leslie  had  a  general  authority  to  manage 
the  business  of  the  firm,  though  the  power  of  attorney  shewed 
that  he  had  no  authority  to  borrow  money.  The  acts  done  by 
the  plaintiff  and  known  to  the  defendants  shewed  that  Leslie 
had  no  power  to  borrow  money  for  the  firm.  There  can  be  no 
estoppel  as  against  the  plaintiff.    No  duty  is  imposed  on  the 

(1)  1  BiDg.  N.  C.  108 ;  2  CI.  &  F.        (2)  [1894]  2  Q.  B.  40,  44. 
250 ;  37  E.  E.  75.  (3)  (1884)  28  Ch.  D.  340,  350. 
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plaintiff  beyond  the  written  limited  authority  which  he 
has  given. 

Neville,  E.G.,  in  reply.  Upon  the  evidence  non  constat  that 
the  whole  of  the  4000Z.  was  not  applied  for  the  benefit  of  the 
plaintiff's  firm. 

The  proximate  cause  of  the  loss  of  the  money  was  the 
authority  which  the  plaintiff  gave  to  Leslie  to  draw  cheques 
on  the  account  of  the  firm. 

The  acceptance  of  a  bill  of  exchange  in  connection  with  the 
business  of  the  plaintiff's  firm  was  within  the  power  of  attorney. 
It  does  not  signify  whether  the  bills  of  exchange  were  accepted 
by  Leslie :  they  were  drawn  by  him,  and  he  was  authorized  to 
draw  bills.  The  money  was  advanced  on  the  drawing  of  the 
bills,  the  shipping  documents  beiiig  attached.  The  issue  to  be 
tried  is  the  same  as  that  which  arose  in  Montaignac  v.  Shitta  (1), 
namely,  was  the  particular  mode  of  borrowing  clearly  outside 
the  purposes  of  the  business — outside  the  ordinary  course  of 
dealing  ?  If  it  was  not,  the  principal  is  bound  by  the  acts  of 
his  agent. 

Cur.  adv.  vuU, 

March  3.  Vaughan  Williams  L.J.  I  am  of  opinion  that 
the  judgment  of  Ear  well  J.  ought  to  be  affirmed.  The  first 
question  is  as  to  the  construction  of  the  power  of  attorney. 
Does  it  include  a  power  to  borrow  money?  It  contains  no 
express  power  to  borrow.  [His  Lordship  read  the  power  as 
above  quoted,  and,  with  reference  to  the  latter  clause  of  it, 
said  : — ] 

This  latter  clause  contains  no  express  power  to  borrow,  but 
it  is  said  that  the  power  to  borrow  arises  by  necessary  implica- 
tion from  the  words  "  in  connection  with  my  said  business,"  to 
make,  draw,  sign,  accept,  or  indorse  any  bill  of  exchange, 
promissory  note,  &c.  It  is  said  that  these  words,  unless  they 
have  no  effect,  must  authorize  something  more  than  accepting 
or  making  bills  of  exchange  in  connection  with  any  purchases, 
because  express  power  to  do  this  is  given  just  above  in  the 
earher  words  of  this  clause.    This  argument  seems  to  me  well 

(1)  (1890)  15  App.  Cas.  357. 
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C.  A.      founded  ;  but  it  still  remains  to  consider  what  is  the  authority 
1902      to  accept  bills  or  give  promissory  notes  which  is  given  by  these 
Jacobs     words  beyond  the  power  to  do  so  in  connection  with  purchases. 
MoREis.  ^  power  to  accept  bills  and  make  notes  in  connection  with 

— T  my  said  business,"  that  is,  the  business  of  a  tobacco  merchant 
Williams  L.J,  g^j^^j  mauufacturcr  carried  on  by  the  donor  of  the  power  under 
the  style  of  "  Jacobs,  Hart  &  Co."  at  Melbourne.  Now,  in 
my  judgment,  this  authority  cannot  extend  beyond  the  powers, 
express  or  implied,  given  to  Leslie  Jacobs  by  his  appointment 
contained  in  the  power  of  attorney.  The  power  of  attorney 
does  not  contain  any  express  power,  except  the  power  to  pur- 
chase and  do  certain  particularised  things  in  connection  with 
such  purchases.  In  other  words,  the  power  of  attorney  appoints 
Leslie  Jacobs  the  purchasing  agent  for  the  business  carried  on 
by  Louis  Jacobs,  and  gives  him  certain  particularised  powers 
in  connection  with  purchases,  and  then  goes  on  to  give  him 
this  power  of  accepting  bills  and  making  notes  in  connection 
with  the  said  business.  In  my  judgment  the  later  words  are 
intended  merely  to  cover  such  powers  beyond  the  mere  power 
to  purchase,  which  is  expressly  given,  as  are  necessarily  implied 
by  the  appointment  of  Leslie  Jacobs  as  purchasing  agent.  Let 
us  test  it  in  this  way.  Suppose  the  authority,  whether  given 
by  word  of  mouth  or  in  writing,  had  been  limited  or  expressed 
in  some  such  words  as  these  :  ''I  hereby  appoint  Leslie  Jacobs 
as  the  purchasing  agent  in  Europe  and  America  for  the  business 
of  tobacco  merchant  and  manufacturer  which  I  carry  on  at 
Melbourne,  in  Victoria."  "Would  such  an  appointment  create 
by  necessary  implication  a  power  in  Leslie  Jacobs  to  borrow 
money?  I  think  not.  The  implied  powers  of  an  agent 
appointed  by  a  trader  are  very  different  from  the  implied 
powers  of  a  partner  in  a  similar  business.  Prima  facie,  an 
agent  cannot  borrow  unless  he  has  express  authority,  as  is 
explained  by  the  judgments  in  Hawtayne  v.  Bourne.  (1)  And 
the  distinction  between  the  case  of  an  agent  and  the  case  of  a 
partner  is  well  illustrated  by  the  judgments  in  Browji  v. 
Kidger,  (2)  But  it  may  be  urged  that  if  power  to  accept  bills 
and  give  promissory  notes  in  cases  other  than  purchases  does 
(1)  (1841)  7  M.  k  W.  595.  (2)  (1858)  3  H.  &  K.  853. 
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not  apply  to  borrowing,  there  is  nothing  else  to  which  it  could      C.  A. 
apply.    I  cannot  agree.    I  can  quite  conceive  many  debts  1902 
which  might  arise  in  the  business  of  the  firm  by  reason  of  acts  Jacobs 
clearly  falling  within  the  authority  of  the  agent  other  than  j^jo'^j^jg 
purchases.    For  instance,  the  agent  might  incur  a  debt  for  costs 
to  a  solicitor,  or  a  debt  to  an  accountant  in  respect  of  the 
examination  and  adjustment  of  a  trading  account ;  or,  to  take 
the  case  which  I  understand  Farwell  J.  to  put,  of  an  agreed 
sum  payable  to  the  vendor  of  goods  on  a  contract  w^hich  the 
agent  has  thought  it  advisable  to  pay  money  to  be  allowed  to 
rescind.    In  all  these  cases  it  seems  to  me  there  is  money 
payable  which  is  not  in  connection  with  a  purchase  ;  and  the 
words  *'in  connection  with  my  said  business"  seem  to  give  a 
necessary  authority  to  accept  a  bill  or  give  a  promissory  note 
in  such  cases ;  and  I  therefore  cannot  agree  that  there  is 
nothing  but  ''borrowing"  which  these  words  can  cover.  I 
think  that  the  power  of  attorney  contains  no  authority  to 
borrow. 

I  must  mention  one  other  argument,  which  is,  as  I  under- 
stand it,  this — that  the  actual  practice  in  the  business  of  this 
firm  shews  that  the  power  to  borrow  is  essential  to  the  per- 
formance of  the  duty  in  England  of  a  purchasing  agent  acting 
for  an  Australian  firm,  because  the  business  was  in  fact  mainly 
conducted,  if  not  entirely,  by  the  method  of  the  agent,  when  he 
bought  goods,  taking  the  invoice  and  the  shipping  documents 
to  the  London  branch  of  the  Australian  bank,  together  with 
the  bill  of  exchange  drawn  by  him  in  the  name  of  the  firm 
upon  the  firm  itself;  and  upon  these  documents  the  London 
branch  handed  him  a  cheque  for  the  net  amount  of  the  invoice, 
under  a  letter  of  credit  given  by  the  Australian  bank  to  the 
firm  and  sent  by  the  firm  to  Leslie  Jacobs ;  and  Leslie  Jacobs 
then  paid  the  money  into  the  firm's  account  in  the  London 
and  Westminster  Bank,  and  paid  for  the  goods  by  a  cheque 
in  favour  of  the  sellers.  I  cannot  see  that  this  practice  shews 
that  a  general  power  to  borrow  was  in  any  way  essential 
to  the  conduct  of  the  business.  All  it  shews  is  that  the  firm 
had  opened  a  credit  with  an  Australian  bank,  who  authorized 
their  London  branch  to  advance  to  Leslie  Jacobs  the  invoice 
Vol.  I.  1902.  3  1 
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price  of  exported  goods  against  the  shipping  documents.  This 
was  an  advance  made  under  the  special  direction  of  the  prin- 
cipal in  AustraHa,  who  opened  the  credit  to  be  operated  upon 
against  shipping  documents  of  goods  exported  to  the  firm. 
This  practice  seems  to  me  to  negative  rather  than  to  affirm  a 
general  power  to  borrow  for  the  purposes  of  the  business.  If 
Leslie  Jacobs  had  no  right  to  borrow  money  on  behalf  of  Louis 
Jacobs,  this  disposes  of  the  counter-claim  so  far  as  it  relates  to 
the  bills  of  exchange  given  in  consideration  of  the  loan,  but  it 
still  leaves  the  claim,  as  money  had  and  received  to  the  use  of 
Messrs.  Morris,  for  the  4000Z.  obtained  by  the  cheques  of 
Messrs.  Morris  which  were  paid  into  the  account  of  Louis 
Jacobs  at  the  London  and  Westminster  Bank.  Here,  again,  I 
agree  with  the  conclusion  at  which  Farwell  J.  has  arrived. 
I  agree  that  Messrs.  Morris  cannot  recover  the  4000Z.  as 
money  had  and  received "  by  Louis  Jacobs ;  but  I  do  not 
base  my  conclusion,  as  Farwell  J.  seems  to  do,  on  the  ignorance 
■or  want  of  means  of  knowledge  of  Louis  Jacobs,  while  the 
4000Z.  remained  to  his  account  at  the  London  and  Westminster 
Bank,  of  the  fact  that  it  had  been  paid  in  to  his  credit.  I 
prefer  to  base  my  decision  on  the  estoppel  arising  against 
Messrs.  Morris  by  reason  that  they  had  constructive  notice, 
when  they  lent  the  money,  that  Leslie  Jacobs  had  no  authority 
to  borrow  on  behalf  of  Louis  Jacobs,  and  that  it  was  their 
conduct  in  lending  the  money  which  enabled  Leslie  Jacobs  to 
pass  the  4000Z.  through  Louis  Jacobs's  account  without  his 
knowledge.  I  am  not  sure  that  in  Marsh  v.  Keating  (1)  either 
the  House  of  Lords  or  the  judges  whose  opinion  was  taken 
meant  to  decide  either  that  ignorance  and  want  of  means  of 
knowledge  will  exonerate  a  person  through  whose  account  a 
sum  of  money  has  passed  from  responsibility,  or  that  knowledge 
of  the  fact  is  essential  to  liability.  Nothing  more  seems  to  me 
to  have  been  decided  than  that  there  the  defendants  could  not 
rely  upon  ignorance  if  they  had  the  means  of  knowledge. 
Park  J.,  in  delivering  the  opinion  of  the  judges,  says  (2) :  "If 
they  had  not  the  actual  knowledge,  they  had  all  the  means  of 

(1)  1  Bing.  N.  C.  198 ;  2  CI.  &  F.  250 ;  37  R.  R.  75. 
(2)  2  CI.  &  F.  289,  290. 
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knowledge ;  and  there  is  no  principle  of  law  upon  which  they  C.  A. 
can  succeed  in  protecting  themselves  from  responsibility  in  a  1902 
case  wherein,  if  actual  knowledge,  was  necessary,  they  might  Jacobs 
have  acquired  it  by  using  the  ordinary  dilig  ence  which  their  moeris 
calling  requires."  The  opinion  does  not  say  that  knowledge 
was  necessary.  The  ignorance  in  such  a  case  seems  evidence 
of  negligence,  or  of  the  wide  limits  of  actual  authority  given  to 
an  agent  appointed  by  the  principal  to  deal  with  strangers.  I 
have  no  doubt  myself  that  the  onus  in  such  a  case  is  on  the 
person  through  whose  account  the  money  passed ;  but,  what- 
ever may  have  been  the  intention  of  the  decisicfn  in  Marsh  v. 
Keating  (1),  I  am  not  prepared  to  say  that  a  man  who  places  his 
account  at  a  bank  under  the  absolute  control  of  an  agent,  giving 
him  the  power  to  indorse  cheques  payable  to  his  order,  including 
cheques  crossed  with  the  name  of  his  bankers,  and  to  sign 
cheques  drawn  on  his  account,  had  not  the  means  of  knowledge, 
at  all  events  after  a  lapse  of  time,  of  what  was  being  paid  into 
and  paid  out  of  his  account  by  his  agent.  I  see  nothing  to 
prevent,  in  this  case,  such  an  audit  in  London,  to  say  nothing 
of  accounts  rendered  to  Melbourne,  as  would  have  rendered 
these  frauds,  as  I  must  call  them,  by  Leslie  Jacobs  impossible. 
This  is  sufficient  to  constitute  liability  whatever  view  is  taken 
of  the  decision  in  Marsh  v.  Keating  (1),  and  this  liability  arises 
in  the  present  case,  if  at  all,  from  the  fact  that  Leslie  Jacobs 
was  in  fact  acting  under  the  general  authority  actually  given  by 
Louis  Jacobs  when  he  indorsed  Messrs.  Morris's  cheque,  and 
thus  authorized  its  presentation  on  behalf  of  Louis  Jacobs  by  the 
London  and  Westminster  Bank  with  whose  name  it  was  crossed, 
and  the  payment  of  it  to  the  London  and  Westminster  Bank 
by  the  bank  on  whom  Messrs.  Morris  had  drawn  the  cheque. 
It  seems  to  me  that  Louis  Jacobs,  by  so  doing,  himself  lent  the 
proceeds  of  the  cheque  to  the  London  and  Westminster  Bank. 
It  seems  to  me  that  that  which  was  done  was  done  under  an 
actual  authority;  and  I  doubt  whether  one  need  resort  to 
ostensible  authority  or  estoppel  to  found  a  charge  against 
Mr.  Louis  Jacobs.  But  in  my  judgment  Mr.  Louis  Jacobs  is 
not  liable  for  this  4000Z.  in  an  action  "  for  money  had  and 
(1)  1  BiDg.  N.  C.  198 ;  2  CI.  &  F.  250 ;  37  R.  R.  75. 
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received  "  to  the  use  of  Messrs.  Morris,  because  they  cannot  be 
heard  to  say  that  they  did  not  know  that  Leshe  Jacobs  was 
receiving  from  them  their  cheque  in  favour  of  Louis  Jacobs  for 
a  purpose  foreign  to  that  for  which  Louis  Jacobs  had  given 
authority  to  LesHe  Jacobs  to  indorse  and  to  pay  into  Louis 
Jacobs's  account.  If  this  is  so,  the  loss  of  Messrs.  Morris's 
money  was  not  caused  by  an  act  of  Louis  Jacobs,  but  by  their 
own  act.  It  was  their  own  act  which  enabled  Leslie  Jacobs 
to  commit  the  fraud.  The  only  doubt  which  I  have  had  has 
arisen  from  the  fact  of  the  prior  loans  by  Messrs.  Morris  to 
LesHe  Jacobs,  which  loans  (amounting  in  all,  I  think,  to  3000Z.) 
had  been  discharged  in  due  course  by  or  on  account  of  Louis 
Jacobs.  Messrs.  Morris  might  well  say  that  their  course  of 
business,  notwithstanding  the  limits  of  the  power  of  attorney, 
held  out  Leslie  Jacobs  as  an  agent  of  Louis  Jacobs  with  autho- 
rity to  borrow ;  but  I  think  that  the  evidence  shews  that 
Messrs.  Morris  doubted  the  authority  of  Leslie  Jacobs  to 
borrow,  and  were  not  in  fact  misled  by  any  ostensible  autho- 
rity in  him  arising  out  of  previous  transactions.  Of  course,  if 
Louis  Jacobs  had  received  the  benefit  of  the  money  by  its 
being  used  to  pay  his  debts,  he  would  pro  tanto  have  adopted 
the  loan  and  so  be  liable.  Farwell  J.,  however,  has  found  that 
Louis  Jacobs  received  no  benefit  from  the  4000^.,  and  there  is  a 
general  statement  by  both  Louis  and  Leslie  Jacobs  to  this  effect, 
and  they  were  not  cross-examined.  I  suppose,  therefore,  that 
this  must  be  taken  to  be  the  fact,  although  an  examination  of 
the  pass-book  seems  to  me  to  lead  to  a  contrary  conclusion. 


Stirling  L.J.  I  am  of  the  same  opinion.  I  do  not  think 
that  I  can  add  anything  to  what  has  been  said  by  Farwell  J. 
and  by  Vaughan  Williams  L.J.  on  the  question  as  to  what  is 
the  true  construction  of  the  power  of  attorney  which  was  given 
by  the  plaintiff  to  the  defendant  Leslie  Jacobs  ;  but  I  think  it 
is  right  to  state  how,  as  it  seems  to  me,  the  case  as  to  whether 
the  defendants,  Messrs.  Morris,  are  entitled  on  their  counter- 
claim, regarded  as  an  action  for  money  had  and  received, 
ought  to  be  treated.  [His  Lordship  then  stated  the  facts  as  to 
the  payment  of  the  4000Z.  into  the  banking  account  of  the 
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plaintiff's  firm  with  the  London  and  Westminster  Bank,  laying      C.  A. 
particular  stress  upon  Arthur  Morris's  evidence  of  the  conversa-  1902 
tion  above  set  out  between  himself  and  Leslie  Jacobs  with  Jacobs 
reference  to  the  proposed  loan  of  the  4000/.,  and  upon  the  fact  mokris 
that  Messrs.  Morris,  without  any  further  inquiry,  agreed  to  s^ij:j~~Lj 

grant  the  loan  on  the  security  of  bills  accepted  by  Leslie   

Jacobs  in  the  name  of  the  plaintiff's  firm.    His  Lordship  then 
proceeded  : — ] 

Farwell  J.  has  found  that  the  plaintiff  never  was  aware  of 
any  borrowing  by  the  defendant  Leslie  Jacobs,  and  that  he 
never  got  the  benefit  of  it.  If  Messrs.  Morris  had  read  the 
power  of  attorney  they  would  have  known  that  it  contained 
no  power  to  borrow ;  and  also  that  Leslie  Jacobs  had  power 
to  indorse  cheques  or  draw  on  the  banking  account,  though 
only  in  connection  with  matters  of  which  the  alleged  purpose 
was  not  one.  If,  then,  the  question  be.  Is  it  ex  aequo  et  bono 
that  the  loss  occasioned  by  the  fraudulent  act  of  Leslie  Jacobs 
should  be  borne  by  the  plaintiff? — it  seems  to  me  that  it  is  not. 
The  primary  cause  of  that  loss  is  not  anything  done  or  omitted 
to  be  done  by  the  plaintiff,  but  the  neglect  of  ordinary  business 
precautions  by  the  defendants,  Messrs.  Morris.  It  is  said, 
however,  that  the  case  falls  within  the  decision  in  Marsh  v. 
Keating.  (1)  Farwell  J.  has  held  that  the  principle  involved 
in  the  opinion  given  by  the  judges  who  advised  the  House 
of  Lords  in  that  case  requires  that  two  things  should  be 
established,  first,  that  Messrs.  Morris's  money  went  into  the 
plaintiff's  account,  and,  secondly,  that  the  plaintiff  knew  or 
had  the  means  of  knowledge,  while  it  remained  to  the  credit 
of  that  account,  that  it  was  the  money  of  the  defendants, 
Messrs.  Morris.  I  agree  with  Farwell  J.  in  taking  this  view  of 
Marsh  v.  Keating  (1),  and  I  also  agree  with  him  in  thinking 
that  the  defendants,  Messrs.  Morris,  have  failed  in  establishing 
the  second  point.  I  think,  therefore,  that  the  decision  of  the 
learned  judge  ought  to  be  affirmed. 

Cozens-Haedy  L.J.  I  agree  that  Farwell  J.'s  judgment 
ought  to  be  affirmed ;  and  it  might  be  sufficient  to  say  that 

(1)  1  Bing.  N.  C.  198  ;  2  CI.  &  F.  250 ;  37  E.  E.  75. 
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C.A.      I  accept  the  reasons  assigned  by  him  for  his  conclusion.  But,, 
1902       as  I  have  had  the  opportunity  of  reading  the  judgment  of 
Jacobs     Vaughan  WiUiams  L.J.,  I  desire  to  say  that  I  adopt  his  view 
Morris  construction  of  the  power  of  attorney;  and  I  hold 

that  it  did  not  confer  a  general  power  of  borrowing. 

With  respect  to  the  4000Z.  which  was  paid  into  the  plaintiff's 
account  at  a  London  bank  by  the  attorney,  Leslie  Jacobs,  it 
seems  that  it  was  all  drawn  out  by  Leslie  and  applied  for  his 
own  purposes  before  the  plaintiff,  who  was  resident  in  Australia, 
knew,  or  could  in  ordinary  course  of  business  have  known, 
anything  about  the  transaction.  Under  these  circumstances 
I  think  the  plaintiff  cannot  be  held  liable  for  the  sum  as  money 
had  and  received  for  the  use  of  Messrs.  Morris.  The  truth  is 
that  Messrs.  Morris  must  be  taken  to  have  had  full  notice  of 
the  terms  of  the  power  of  attorney,  and  that  it  did  not  autho- 
rize the  borrowing  of  this  4000L  They  advanced  the  money 
on  the  attorney's  statement  that  the  power  did  authorize  it. 
Their  omission  to  read  the  power  was  the  proximate  cause  of 
the  loss.  As  between  them  and  the  plaintiff,  I  think  they  are 
more  to  blame ;  and  it  would  not  be  just  to  hold  the  plaintiff 
liable  for  an  act  done  by  his  attorney  beyond  the  scope  of  his 
authority  in  favour  of  Messrs.  Morris,  who  knew  the  limits  of 
the  authority. 

Solicitors  :  Hollams,  Sons,  Coward  (&  Hawksley  ;  Bohinson  & 
Btmmard. 

G.  I.  F.  C. 
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WHITBKEAD  &  CO.,  LIMITED  v.  WATT.  a  A. 

[1901    W.    285.]  1902 

Vendor  and  Purchaser — Contract  for  Purchase  of  Land — Contract  determined  March 
without  Default  of  Purchaser — Lien  for  Deposit — Power  to  Purchaser  to 
rescind  in  given  Event — Bescission. 

The  purchaser  of  real  estate  has  a  lien  on  the  property  for  his  deposit 
when  the  contract  for  purchase  is  determined  without  any  default  on  his 
part,  not  only  when  it  is  determined  by  reason  of  the  default  of  the 
vendor. 

A  contract  for  the  purchase  of  land  empowered  the  purchaser  to 
rescind  the  contract  on  the  happening  of  a  specified  event.  In  exercise  of 
this  power  the  purchaser  rescinded  the  contract : — 

Held,  that  the  purchaser  had  a  lien  on  the  land  for  the  deposit  which 
he  had  paid. 

Decision  of  Farwell  J.,  [1901]  1  Ch.  911,  affirmed. 

Appeal  from  the  decision  of  Farwell  J.  (1) 

By  a  contract  dated  January  25,  1897,  F.  Saunders  agreed 
to  sell  to  the  plaintiffs  and  they  agreed  to  purchase  a  freehold 
public-house  plot  on  a  building  estate  belonging  to  the  vendor 
for  500/.,  to  be  paid  as  to  2001.  by  way  of  deposit  on  the  signing 
of  the  contract,  and  as  to  the  balance  of  300/.  on  the  completion 
of  the  purchase,  with  interest,  as  therein  mentioned.  The 
contract  contained  the  following  clauses  : — 

"  (3.)  The  purchase  is  to  be  completed  as  soon  as  300  houses 
shall  have  been  erected  on  the  said  estate  (but  without 
prejudice  to  clause  10  hereof)  ....  and  the  purchasers  are 
to  have  possession  as  from  the  day  of  completion,  when  the 
balance  of  purchase-money,  with  interest  as  aforesaid,  is  to 
be  paid." 

Clause  9  enabled  the  vendor  to  cancel  the  contract,  if  the 
purchasers  should  make  any  requisition  with  which  the  vendor 
should  be  unable  or  unwilling  to  comply. 

"  (10.)  If  300  houses  shall  not  be  erected  on  the  said  estate 
within  two  years  from  the  date  of  this  agreement,  the  pur- 
chasers shall  have  the  right,  by  giving  seven  days'  notice  in 
writing  to  the  vendor,  to  rescind  and  cancel  this  agreement, 

(1)  [1901]  1  Ch.  911. 
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0.  A.      and  at  the  expiration  of  such  seven  days  the  agreement  shall 
1902      absolutely  cease  and  determine. 
Whitbeead      "  (11-)  In  the  event  of  either  the  vendor  or  the  purchasers 
Lm^TED    cancelling  this  contract  by  virtue  of  any  of  the  powers  herein 
given,  no  costs,  expenses,  loss,  or  damage  of  any  kind  what- 
soever shall  be  claimed  or  paid  from  one  to  the  other,  but  the 
deposit,  without  interest,  shall  be  returned  by  the  vendor  to 
the  purchasers." 

The  plaintiffs  paid  Saunders  the  deposit  of  200Z.  on  signing 
the  contract.  Subsequently  Saunders  sold  and  conveyed  the 
whole  estate  to  one  Saxelby,  who  mortgaged  it ;  and  in 
November,  1900,  the  mortgagees  sold  and  conveyed  the  estate 
to  the  defendant  Watt,  with  notice,  of  the  contract  of 
January  25,  1897.  The  300  houses  had  not  been  built  on  the 
estate,  nor  had  Saunders  paid  or  accounted  for  the  deposit  to 
any  of  his  successors  in  title.  On  December  3,  1900,  the 
plaintiffs  gave  notice  to  the  defendant  rescinding  the  contract 
of  January  25,  1897,  and  claiming  payment  of  the  deposit 
(200Z.),  which  was  refused. 

The  plaintiffs  then  issued  an  originating  summons,  claiming 
(1.)  a  declaration  that,  under  the  contract  of  January  25,  1897, 
they  were  entitled  to  a  charge  or  lien  on  the  land  therein  com- 
prised by  way  of  security  for  the  repayment  of  the  deposit  of 
200Z.,  and  (2.)  enforcement  of  the  said  security  by  foreclosure 
or  sale. 

Farwell  J.  held  that  the  plaintiffs  were  entitled  to  the  lien 
which  they  claimed. 
The  defendant  appealed. 

BrintoUy  for  the  defendant.  When  a  contract  for  the  pur- 
chase of  land  is  determined  otherwise  than  by  the  default  of 
the  purchaser,  he  is  entitled  to  recover  from  the  vendor  the 
deposit  which  he  has  paid  :  Howe  v.  Smith.  (1)  In  some  cases 
the  purchaser  is  also  entitled  to  a  lien  upon  the  land  for  his 
deposit.  But  it  is  submitted  that  the  two  rights  are  quite 
distinct,  and  it  does  not  follow  that,  because  the  purchaser  can 
recover  his  deposit,  he  is  also  entitled  to  a  Hen.    If  the  vendor 

(1)  (1884)  27  Ch.  D.  89. 
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is  in  default  it  is  clearly  settled  that  the  purchaser  is  entitled  C.  A. 

to  the  lien,  and  if  the  purchaser  is  in  default  it  is  equally  clear  1902 

that  he  is  not  entitled  to  it.    But  in  no  case  before  the  present  whitbread 

has  it  been  decided  that  the  lien  exists  when  there  has  been  no  limited 

default  on  either  side.    Bose  v.  Watson  (1)  does  not  govern  the  ^• 

Watt. 

present  case,  nor  do  any  of  the  other  previous  decisions  apply  :   ' 

Wythes  v.  Lee  (2) ;  Eioing  v.  Oshaldiston  (3) ;  Levy  v. 
Stogdon.  (4)  And  in  Bodger  v.  Harrison  (5)  Kay  L.J. 
expressed  an  opinion  that  a  purchaser  is  entitled  to  a  lien  for 
his  deposit  only  when  "  the  sale  goes  off  by  default  of  the 
vendor."  The  foundation  of  the  doctrine  of  lien  is  default  on 
the  part  of  the  vendor  :  Cornwall  v.  Henson.  (6) 

The  effect  of  the  contract  in  the  present  case  was  really  only 
to  give  the  purchaser  an  option  to  take  the  land  on  the 
happening  of  the  specified  event,  and  the  lien  never  existed. 

Hon.  Frank  Bussell,  for  the  plaintiffs.  It  is  admitted 
that  the  defendant  stands  in  no  better  position  than  did 
Saunders.  The  plaintiffs'  personal  remedy  against  him  for  the 
recovery  of  the  deposit  is  worthless,  because  he  is  bankrupt. 
It  is  submitted  that  the  true  view  of  the  law  is  this,  that  when 
the  purchaser  pays  a  part  of  his  purchase-money  a  lien  at  once 
attaches  to  the  land  for  the  amount  paid,  and  this  lien  may  be 
enforced  in  case  the  contract  goes  off  without  any  default  on 
the  part  of  the  purchaser.  The  law  was  in  effect  thus  stated 
by  Kindersley  V.-C.  in  Wythes  v.  Lee  (7),  and  Bose  v.  Watson  (1) 
really  covers  the  present  case.  The  lien  arises  on  payment  of 
the  purchase-money ;  the  conduct  of  the  parties  bears  only  on 
the  question  whether  the  lien  can  operate.  If  the  purchaser 
has  a  right  to  recover  his  deposit  he  has  also  a  lien  on  the  land. 
The  two  rights  are  coincident. 

Brinton,  in  reply.  In  both  Wythes  v.  Lee  (2)  and  Bose  v. 
Watson  (1)  the  vendor  was  in  default.  The  lien  arises  under 
the  contract,  and  it  dies  with  the  contract  when  it  is  determined 
by  the  act  of  the  purchaser. 

(1)  (1864)  10  n.  L.  C.  672.  (4)  [1898]  1  Ch.  478. 

(2)  (1855)  3  Drew.  396.  (5)  [1893]  1  Q.  B.  161,  173. 

(3)  (1837)  2  My.  &  Cr.  53,  58.  (6)  [1899]  2  Ch.  710,  714. 

(7)  3  Drew.  402. 
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C.A.  Vaughan  Williams  L.J.  In  my  opinion  this  appeal  must 
1902  fail. 

Whitbread  The  hen  which  a  purchaser  has  for  his  deposit  is  not  the 
LmiTED  result  of  any  express  contract ;  it  is  a  right  which  may  be  said 
to  have  been  invented  for  the  purpose  of  doing  justice.  It  is  a 
fiction  of  a  kind  which  is  sometimes  resorted  to  at  law  as  well 
as  in  equity.  For  instance,  when  an  action  is  brought  for 
money  had  and  received  to  the  use  of  the  plaintiff,  it  is  not  true 
that  the  money  has  been  so  received,  but  that  is  the  way  in 
which  the  law  states  the  case  in  order  to  do  justice.  When 
Lord  Westbury  in  Bose  v.  Watson  (1)  speaks  of  "  a  transfer  to 
the  purchaser  of  the  ownership  of  a  part  of  the  estate  corre- 
sponding to  the  purchase-money  paid,"  and  Lord  Cranworth 
speaks  of  the  purchaser  being  exactly  in  the  position  of  a 
mortgagee  of  the  estate  to  the  extent  of  the  purchase-money 
which  he  has  paid,  those  expressions  are  merely  verbal  vehicles 
to  carry  the  right  which  justice  demands  that  the  purchaser 
should  have.  Having  read  the  report  of  Bose  v.  Watson  (1),  I 
must  say  that,  speaking  for  myself,  I  agree  with  Mr.  Brinton 
to  this  extent,  that  that  decision  does  not  expressly  carry  the 
purchaser's  lien  beyond  a  case  in  which  the  contract  has  gone 
off  through  the  default  of  the  vendor.  Mr.  Brinton  admits 
that  the  purchaser,  immediately  upon  paying  his  money, 
acquires  either  a  lien  or  an  inchoate  right  of  lien  for  it — I  do 
not  think  it  much  matters  which  you  call  it.  Mr.  Brinton 
admits,  as  I  understand  him,  that  this  is  a  vested  right,  but  he 
contends  that  it  is  defeasible,  not  only  in  the  case  (as  every  one 
admits)  of  the  purchaser  being  himself  in  default,  but  also 
when  the  purchaser,  without  any  default  of  the  vendor,  elects 
to  exercise  a  power  given  to  him  to  rescind  the  contract.  It  is 
contended  that  if  the  purchaser  chooses  to  give  up  the  con- 
tract, not  being  driven  thereto  by  any  default  of  the  vendor,  he 
not  only  gives  up  the  contract,  but  also  relinquishes  the  Ken  or 
the  inchoate  lien,  which  is  a  creature  of  the  contract.  I  agree 
that  Bose  v.  Watson  (1)  does  not  absolutely  negative  that  view, 
although  I  think  that  the  illustration  given  by  Lord  Cranworth 
of  the  mortgage  goes  a  very  long  way  to  do  so.    No  one,  I 

(1)  10  H.  L.  C.  672. 
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suppose,  would  suggest  that,  if  the  contract  contained  a  clause      C.  A. 
giving  the  purchaser  a  right  to  rescind,  and  the  purchaser  1902 
really  had  a  mortgage  on  the  land  for  the  purchase-money  whitbkead 
which  he  had  paid,  he  would  lose  his  mortgage  because  he  -j^^^'^j^ 
elected  to  rescind  the  contract. 

In  this  state  of  things,  assuming  that  Bose  v.  Watson  (1)  has 
left  the  point  more  or  less  open,  we  must  see  what  the  other  wiiSsT.j. 
authorities  say  about  it.  Mr.  Kussell  very  properly  cited  a 
passage  from  the  judgment  of  Kindersley  V.-C.  in  Wythes  v. 
Lee.  (2)  That  learned  judge  said :  "  The  point  most  discussed, 
and  the  most  important,  is  this  abstract  question — suppose  a 
person,  absolute  beneficial  owner  in  fee  of  an  estate,  contracts 
to  sell  it,  and  the  purchaser  pays  a  deposit  in  part  payment  of 
the  purchase-money,  and  by  reason  of  the  vendor  being  unable 
to  make  a  title,  or  from  any  other  reason,  not  being  misconduct 
on  either  side,  the  contract  goes  off  and  cannot  be  completed ; 
has  the  purchaser  a  lien  on  the  estate  for  his  deposit  ?  That  is 
the  most  important  question."  And  then  he  went  on  to  decide 
that  in  such  a  case  the  purchaser  has  a  lien.  That  statement 
of  the  law  covers  the  present  case,  and  it  follov/s  that  in  my 
judgment  the  decision  of  Farwell  J.  was  right  and  ought  to  be 
affirmed. 

Though  I  have  attempted  to  give  my  own  reasons,  I  do  not 
intend  to  depart  in  any  way  from  or  to  vary  the  reasons  which 
Farwell  J.  has  given  in  his  judgment.  It  seems  to  me  an 
extremely  clear  and  an  extremely  forcible  judgment,  and  I  am 
not  very  sanguine  that  I  have  added  anything  to  it  by  what  I 
have  said.  I  was  very  much  struck  by  what  the  learned  judge 
said  about  the  common  condition  that  "  If  the  purchaser  makes 
or  insists  upon  any  requisition  or  objection  to  the  title  which 
the  vendor  is  unable  or  unwilling  to  comply  with,  the  vendor 
may  rescind."  The  learned  judge  said  :  "  There  is  no  default 
there,  but  I  venture  to  think  it  would  not  be  arguable,  and  I 
do  not  think  counsel  for  the  defendant  contended,  that  the 
purchaser  in  such  a  case  would  have  no  right  to  a  lien  in  the 
same  way  as  if  the  purchase  went  off  by  reason  of  want  of 
title  on  the  part  of  the  vendor.  It  is  not  default.  It  is  rather 
(1)  10  H.  L.  C.  672.  (2)  3  Drew.  396,  402. 
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C.A.      misfortune."    Mr.  Brinton  was,  I  think,  so  much  impressed 
1902      with  that  passage  that  he  ceased  to  argue  that  the  purchaser's 
Whitbread  lien  would  be  lost  in  such  a  case.    For  the  reasons  which  I 
Lm^TED  given,  and  for  the  very  cogent  reasons  which  Farwell  J. 

has  given,  I  think  the  appeal  fails. 


V. 

Watt. 


Stirling  L.J.  I  am  of  the  same  opinion,  and  after  the 
judgment  of  Farwell  J.  and  that  of  my  brother  Vaughan 
Williams,  with  both  of  which  I  agree,  I  have  very  little  to  add. 
It  is,  I  think,  quite  true,  as  Mr.  Brinton  has  contended,  that 
the  question  of  the  existence  of  the  purchaser's  lien  for  his 
deposit  arises  in  the  present  case  in  circumstances  which  differ 
from  those  of  all  previous  reported  cases.  The  contract  has 
here  been  brought  to  an  end,  not  by  any  act  or  default  of  the 
vendor,  but  by  reason  of  the  purchaser's  exercising  a  power  of 
rescinding  it  which  is  reserved  to  him  by  the  contract  itself. 
This  does  not  seem  to  have  occurred  in  any  previous  case. 
Nevertheless,  in  the  judgments  in  the  two  leading  cases  on  the 
subject,  Wythes  v.  Lee  (1)  and  Bose  v.  Watson  (2),  the  rule  is 
stated  in  terms  which  cover  the  present  case.  And,  if  we  look 
at  that  which  is  really  the  foundation  of  the  doctrine,  namely, 
the  desire  to  do  justice  as  between  vendor  and  purchaser,  it 
appears  to  me  that  that  reason  applies  no  less  forcibly  in  the 
present  case  than  in  the  ordinary  case  in  which  the  rescission 
of  the  contract  takes  place  by  reason  of  some  default  on  the 
part  of  the  vendor.  In  a  case  in  which  the  vendor  had 
rescinded  under  a  power  reserved  to  him,  it  would,  I  think,  be 
absolute  injustice  if  the  purchaser  were  not  allowed  to  have  a 
lien  for  the  purchase-money  which  he  had  paid,  and  which 
was  the  security  on  his  part  for  the  performance  by  him  of  the 
contract.  I  think  also  the  justice  of  the  case  requires  that  the 
purchaser  should  have  a  lien  when  the  contract  reserves  to 
him  a  power  to  rescind. 

Cozens-Hardy  L.J.  I  think  the  lien  for  the  deposit  exists 
so  long  as,  and  in  every  case  in  which,  the  right  to  recover  the 
deposit  has  not  been  lost  by  reason  of  the  misconduct  of  the 

(1)  3  Drew.  396.  (2)  10  H.  L.  C.  672. 
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&  Co., 
Limited 

V. 

Watt. 


purchaser.    In  other  words,  when  the  contract  goes  off  either      C.  A. 
by  reason  of  the  default  of  the  vendor,  or  without  any  default  1902 
on  the  part  of  the  purchaser,  the  lien  becomes  operative.    It  whiteread 
would  be  shocking  injustice  if  the  purchaser's  lien  were  to  be 
lost  in  the  ordinary  case  of  a  rescission  by  the  vendor  under  the 
common  form  condition.    Such  a  rescission  is  not  unlawful,  is 
not  a  breach  of  contract,  and  is  not  any  default  on  the  part  of  '^^^^'f  "^""^^ 
the  vendor.    It  would,  I  think,  be  equally  unjust  that  the  pur- 
chaser's lien  should  be  lost  when  he  rescinds  the  contract 
under  a  power  to  do  so  reserved  to  him  by  the  contract  itself. 

Solicitors  :  H.  P.  Spottiswoode ;  Martineau  d-  Beid. 

W.  L.  C. 


In  re  WILKINSON.  kekewich 
ESAM  V.  ATTOENEY-GENEEAL.  (1)  ^' 


[1899    W.  3869.] 

Charity — Gift  to — Devise  of  Land  on  Trust  for  Sale — "  Personal  Estate  arising 
fror)i  Land'^ — Bight  of  Trustees  to  retain  Land  unsold— Mortmain  and 
Charitable  Uses  Act,  1891  (54  &  55  Vict.  c.  73),  ss.  3,  5. 

Land  was  devised  to  trustees  on  trust  to  sell  and  to  hold  the  proceeds, 
after  making  certain  payments  thereout,  upon  trust  for  a  charity.  The 
will  contained  a  power  to  the  trustees  to  postpone  sale  : — 

Held,  that  the  subject-matter  of  the  gift,  being  "  personal  estate  arising 
from  land,"  was  within  the  exception  from  the  definition  of  "  land " 
contained  in  s.  3  of  the  Mortmain  and  Charitable  Uses  Act,  1891,  and 
that  therefore  s.  5  of  the  Act  was  not  applicable,  and  it  was  competent 
for  the  trustees,  without  obtaining  the  leave  of  the  Court,  to  retain  the 
land  unsold  after  the  expiration  of  one  year  from  the  death  of  the 
testator. 

Adjoijened  Summons. 

John  Wilkinson  of  Sheffield,  in  the  county  of  York,  by  his 
will  dated  July  14,  1893,  appointed  William  Burnett  Esam 
and  John  William  Dawson  executors  and  trustees  thereof,  and 
after  bequeathing  certain  legacies  and  annuities  devised  and 
bequeathed  all  the  real  and  personal  estate  to  which  at  his 


1900 
Jan.  12. 


(1)  Reported  by  special  request. 
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General. 


KEKEWICH  death  he  should  be  beneficially  entitled  or  of  which  he  should 
^^^'^      have  any  general  power  to  dispose  beneficially  by  will,  and  not 
thereby  otherwise  disposed  of,  unto  his  trustees  thereinbefore 
"^^1™°^'  u-pop.  trust  that  his  trustees  or  trustee  should  sell  the 

EsAM  said  real  estate  (including  chattels  real)  and  call  in,  sell,  and 
Attorney-  convert  into  money  such  part  of  his  personal  estate  as  should 
not  consist  of  money,  with  power  to  postpone  such  sale  and 
conversion  for  such  period  as  his  trustees  or  trustee  might 
think  proper,  and  he  directed  that  the  income  of  his  personal 
estate  however  invested  should  from  his  death  be  treated  as 
income,  and  no  part  thereof  should  be  added  to  capital,  and 
that  until  a  sale  of  the  said  real  estate  his  trustees  or  trustee 
might  lease  the  same  for  any  term  at  the  best  rent  to  be 
reasonably  obtained,  and  that  the  rents  and  profits  thereof,  or 
of  so  much  thereof  as  for  the  time  being  remained  unsold, 
should  after  payment  thereout  of  all  rates,  taxes,  costs  of 
insurance  and  repairs,  and  other  outgoings,  be  paid  and  applied 
as  income  of  his  residuary  trust  estate,  and  he  directed  his 
trustees  or  trustee,  out  of  the  money  to  arise  from  the  sale  and 
conversion  of  his  said  real  and  personal  estate  and  out  of  his 
ready  money,  to  pay  his  funeral  and  testamentary  expenses  and 
debts  and  the  legacies  bequeathed  thereby  or  by  any  codicil 
thereto,  and  to  make  provision  for  the  payment  of  the  annuities 
bequeathed  thereby  during  the  continuance  thereof,  and  to  pay 
all  legacy  and  succession  duties  payable  under  the  preceding 
gifts,  and,  subject  to  and  after  answering  and  providing  for  all 
the  other  objects  and  purposes  of  his  will,  he  directed  his 
trustees  or  trustee  to  appropriate  the  residue  of  the  money  as  a 
fund  for  founding  a  charitable  institution  in  accordance  with 
the  scheme  set  forth  in  the  schedule  to  his  will,  with  such 
additions,  variations,  and  modifications  (if  any)  as  his  trustees 
or  trustee  might  think  fit  to  make  thereto  or  therein,  and  he 
declared  that  for  all  purposes  whatsoever,  including  the  relative 
rights  of  his  heir-at-law  and  next  of  kin,  in  the  event  of 
intestacy  as  to  any  part  of  his  residuary  estate,  his  real  estate 
should  be  considered  as  converted  from  the  day  of  his  death, 
and  the  proceeds  thereof  should  be  treated  for  all  purposes  as 
if  the  same  had  formed  part  of  his  personal  estate  at  his  death, 


1  Ch. 


CHANCEEY  DIVISION. 


843 


and  he  declared  that  in  all  matters  relating  to  the  realization  KEKEWICH 

of  his  trust  estate,  and  the  mode  of  managing  and  dealing 

.  .  1900 

with  the  same  before  the  sale  and  realization  thereof,  his 

trustees  or  trustee  should  be  entitled  to  exercise  all  the  rights  ^^^j^^^*^^' 

of  an  absolute  owner  over  the  same.    The  will  comprised  a  esam 

schedule  containing  details  of  a  scheme  for  founding  a  charit-  attoenet- 

able  institution  for  the  purpose  of  providing  annuities  for  G^eneral. 

females  in  reduced  circumstances  residing  in  Sheffield. 

The  testator  made  a  codicil  to  his  will  dated  November  26, 

1895,  whereby  he  appointed  John  Booth  to  be  an  additional 

executor  and  trustee  of  his  will,  and  thereby,  and  by  two 

subsequent  codicils  dated  respectively  August  25,  1898,  and 

December  5,  1898,  he  varied  the  legacies  and  annuities 

bequeathed  by  the  will,  but  did  not  in  other  respects  alter 

his  will. 

The  testator  died  on  December  18,  1898,  and  his  will  and 
codicils  were  duly  proved  by  the  three  executors,  W.  B.  Esam, 
J.  W.  Dawson,  and  J.  Booth. 

The  testator  died  possessed  of  real  estate  of  the  estimated 
value  of  about  27,000L  Some  of  the  real  estate  had  been 
sold,  but  other  part  remained  unsold,  and  it  was  stated  in 
evidence  that  some  of  the  unsold  real  estate  was  of  such  a 
character  that  it  was  difficult  at  the  present  time  to  find  pur- 
chasers for  it,  and  that  it  would  be  extremely  undesirable  to 
attempt  to  force  a  sale  of  it. 

On  November  14,  1899,  the  executors  and  trustees  of  the 
will  and  codicils,  being  desirous  of  retaining  some  of  the  real 
estate  unsold,  but  being  uncertain  whether,  having  regard  to 
the  provisions  of  the  Mortmain  and  Charitable  Uses  Act,  1891, 
it  was  competent  for  them  to  do  so  without  the  leave  of  the 
Court,  took  out  this  summons  against  the  Attorney-General 
asking  for  the  determination  of  the  question  whether  the 
direction  for  sale  contained  in  the  5th  section  of  the  Mortmain 
and  Charitable  Uses  Act,  1891,  applied  to  the  land  and  here- 
ditaments now  subject  to  the  trusts  of  the  will  and  codicils  or 
any  of  such  lands  and  hereditaments,  and,  if  it  did  so  apply, 
then  that  the  time  limited  by  the  same  section  for  the  sale  of 
such  of  the  same  lands  and  hereditaments  as  yet  remained  unsold 
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KEKEWICH  might  be  extended  for  such  period  or  periods  as  the  Court  should 
think  fit,  and  that  the  costs  of  this  appHcation  might  be  pro- 
vided for.  The  summons  was  brought  on  before  Kekewich  J.  in 
chambers,  but  after  some  discussion  was  adjourned  into  Court.  (1) 


1900 


Wilkinson, 
In  re. 

ESAM 
V. 

Attorney- 
Geneeal. 


Johl  Dixon f  for  the  applicants.  It  is  submitted  that  this 
land,  having  been  devised  by  the  testator  to  his  trustees  on 
trust  for  sale,  is  not  subject  to  the  provision  contained  in  s.  5 
of  the  Mortmain  and  Charitable  Uses  Act,  1891,  requiring  that 

land  "  assured  by  will  to  or  for  the  benefit  of  any  charitable 
use  shall  be  sold  within  one  year  from  the  death  of  the  testator. 
By  s.  3  of  the  Acfc  it  is  enacted  that  the  expression  *Mand" 
shall  not  include  money  secured  on  land  or  other  personal 
estate  arising  from  or  connected  with  land."  It  does  not  say 
"  money  arising  from  the  sale  of  land,"  but  the  words  are 
clearly  wide  enough  to  include  such  money.  In  the  present 
case  the  subject-matter  of  the  gift  in  favour  of  charity  is  not 
land,  but  the  proceeds  of  the  sale  of  land.  The  case,  therefore, 
is  within  the  exception  contained  in  s.  3,  and  it  follows  that 
s.  5  does  not  apply. 

It  is  not  a  devise  of  land,  but  a  bequest  of  money  arising  from 
land.  It  may,  no  doubt,  seem  strange  that  Parliament  should 
have  enacted  that  if  a  testator  gives  land  to  a  charity  it  must 
be  sold  within  a  year,  or  such  extended  time  as  may  be  allowed 
by  the  proper  authority,  but  that  if,  instead  of  giving  the  land 
to  the  charity,  the  testator  gives  the  land  to  trustees  on  trust 
to  sell  and  then  pay  the  proceeds  over  to  the  charity,  the  sale 
may  be  postponed  for  more  than  a  year  without  the  consent  of 


(1)  By  the  Mortmain  and  Charit- 
al)le  Uses  Act,  1891  (54  &  55  Vict, 
c.  73),  s.  3,  "'land'  in  the  Mortmain 
and  Charitable  Uses  Act,  1888,  and  in 
this  Act,  shall  include  tenements  and 
hereditaments,  corporeal  or  incorporeal, 
of  any  tenure,  but  not  money  secured 
on  land  or  other  personal  estate  arising 
from  or  connected  with  land ;  and  the 
definition  of  land  contained  in  the 
Mortmain  and  Charitable  Uses  Act, 
1888,  is  hereby  repealed." 


By  s.  5,  "  land  may  be  assured  by 
will  to  or  for  the  benefit  of  any  charit- 
able use,  but,  except  as  hereinafter 
provided,  such  land  shall,  notwith- 
standing anything  in  the  will  con- 
tained to  the  contrary,  be  sold  within 
one  year  from  the  death  of  the  testator, 
or  such  extended  period  as  may  be 
determined  by  the  High  Court,  or  any 
judge  thereof  sitting  at  chambers,  or 
by  the  Charity  Commissioners." 
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the  proper  authority.    But  the  explanation  seems  to  be  that  it  KEKEWICH 

is  contrary  to  the  poHcy  of  the  law  that  the  charity  should  be 

allowed  to  elect  to  retain  the  land  in  perpetuity,  and  the 

Attorney- General  would  have  a  right  to  come  to  the  Court  and 

claim  the  execution  of  the  trust  for  sale  within  a  time  which  esam 

was  reasonable,  having  regard  to  all  the  circumstances  of  the  attorney- 

case.    It  would  be  odd  if  a  testator  who  wished  his  land  not  to  General. 

be  sold  were  to  be  able  to  accomplish  that  wish  by  directing 

that  it  should  be  sold.    There  is  no  reported  case  expressly  in 

point,  but  the  case  of  In  re  Hume  (1),  and  in  particular  the 

judgment  of  Lindley  L.  J.,  is  instructive  as  to  the  general  effect 

of  the  Act  of  1891,  and  the  reason  for  the  definition  clause  in 

s.  3  and  the  repeal  of  the  definition  clause  contained  in  the 

Mortmain  and  Charitable  Uses  Act,  1888.    But  in  the  year 

1893  there  was  an  unreported  case  of  In  re  Bev.  Philip  Brooking, 

before  North  J.,  which  is  referred  to  in  Marcy's  Forms  of 

Originating  Summons,  pp.  57,  58.    There,  as  here,  land  was 

devised  on  trust  for  sale  and  to  pay  surplus  proceeds  to  a  charity, 

and  the  trustee  took  out  a  summons  asking  that  the  time  for 

sale  might  be  extended,  but,  the  judge  being  of  opinion  that 

the  case  was  not  within  s.  5  of  the  Act  of  1891,  no  order  was 

made  except  that  the  trustee  be  at  liberty  to  take  his  costs 

out  of  the  estate. 

Ingle  Joyce,  for  the  Attorney-General.  I  am  really  not 
concerned  to  offer  much  argument  to  the  Court,  because  in 
this  particular  case  it  would  seem  that  some  extension  of  time 
ought  to  be  allowed,  if  the  case  is  within  the  Act.  Upon  the 
construction  of  the  Act,  I  do  not  see  my  way  to  resist  the 
argument  on  behalf  of  the  applicants,  or  to  contend  that  this  is 
a  case  within  s.  5  in  which  leave  is  required.  If  the  trustees 
were  to  continue  to  hold  this  land  in  defiance  of  the  policy  of 
the  Act,  it  would  no  doubt  be  open  to  the  Attorney-General  to 
take  action ;  but  that  state  of  things  has  not  arisen. 

Kekewich  J.,  after  negativing  a  suggestion  which  had 
been  made  that  he  had  expressed  an  opinion  in  chambers, 
continued  : — I  had  not  formed  an  opinion,  and  it  is  very 

(1)  [1895]  1  Ch.  422. 
ToL.  I.  1902.  3  M  1 
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KEKEWICH  difficult  to  form  an  opinion  at  all,  except  to  this  extent,  that, 
construing  this  will  strictly,  I  have  no  doubt  that  there  is  a 
conversion  directed,  which  the  charity  might  stop  ;  but  still  it 
^^iwTe^^^'      ^  conversion  so  as  to  give  to  the  charity  the  personal  estate 
EsAM      which  arises  from  the  sale  of  land.    "Whether  that  was  within 
Attorney-        intention  of  the  Legislature,  or  not,  I  do  not  know ;  but 
General,    under  s.  3  of  the  Act  of  1891,  personal  estate  arising  from  land 
is  excepted  from  the  definition  of  "  land,"  and,  therefore,  being 
excepted  from  the  definition  of  land,  it  is  not  land  within  s.  5, 
and  the  result  is  that  it  is  not  affected  by  the  Act  of  1891. 
Then,  under  the  Act  of  1888,  repealing  the  Act  of  George  II., 
it  seems  the  property  may  be  taken  for  charity  notwithstanding 
that  it  was  money  or  personal  estate  arising  from  or  connected 
with  land — that  is  to  say,  impure  personalty  which  the  charity 
could  not  take  under  the  Act  of  George  II. 

I  think  the  proper  course  is  to  say  that  this  Court  being  of 
opinion,  on  the  true  construction  of  the  will,  that  there  is  no 
devise  of  land  as  defined  in  the  Act  of  1891,  s.  3,  the  Court 
doth  not  think  fit  to  make  any  order  on  the  summons,  except 
as  to  dealing  with  costs.  In  order  to  clear  the  title,  it  was 
necessary  for  the  trustees  to  come  here  and  to  bring  the 
Attorney-General  here,  and  therefore  they  must  have  the  costs 
out  of  the  estate.  (1) 

Solicitors  :  Pilgrim  d  Phillips,  for  Watson,  Esam  <&  Barber, 

Sheffield;  The  Solicitor  to  the  Treasury, 

(1)  For  the  form  of  the  order  as  ments  and  Orders,  6th  ed.  p.  1336, 
actually  drawn  up,  see  Seton's  Judg-     Form  No.  19. 

C.  C.  M.  D. 
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In  re  BAENETT'S  TEUSTS. 


KEKEWICH 
J. 


Bona  Vacantia — English  Fund  helonging  to  Austrian  who  has  died  without 
Heirs — Right  of  Succession — "  Mohilia  Sequuntur  Personam.^'' 


An  Austrian  who  was  entitled  to  a  fund  in  court  in  this  country  died 
in  Vienna,  a  bastard  intestate  and  without  heirs.  By  Austrian  law  the 
succession  of  an  Austrian  citizen  in  such  a  case  is  confiscated  as  heirless 
property  by  the  fiscus.  The  Austrian  Government  having  claimed  the 
fund : — 

Held,  that  as  the  right  claimed  was  not  in  the  nature  of  a  succession,  the 
maxim  "  Mobilia  sequuntur  personam  "  did  not  apply,  and  that  the  Crown, 
by  the  law  of  England,  was  entitled  to  the  fund  as  bona  vacantia. 

Petition. 

Under  the  will  and  codicils  of  William  Barnett  of  Old 
Bracknell,  in  the  county  of  Berks,  and  of  the  city  of  Vienna, 
who  died  on  November  22,  1837,  Aloysius  otherwise  Louis 
Heller,  a  natural  son  of  the  testator,  became  entitled,  subject 
to  the  interests  therein  of  two  life  annuitants,  to  two  sums  of 
1698Z.  105.  2(i.  New  Consols  and  2717Z.  125.  M.  New  Consols  in 
court,  each  of  which  funds  represented  the  corpus  and  income 
of  stock  respectively  set  aside  and  carried  over  to  provide  for 
payment  of  the  two  life  annuities. 

On  March  9,  1883,  Aloysius  or  Louis  Heller  died  at  Vienna 
a  bachelor,  a  bastard  and  intestate,  and  on  April  27,  1900, 
letters  of  administration  of  his  personal  estate  were  duly 
granted  by  Her  Majesty's  High  Court  of  Justice  at  the 
Principal  Probate  Eegistry  thereof  to  the  Solicitor  for  the 
Affairs  of  Her  Majesty's  Treasury  and  his  successors  in  office 
for  the  use  of  Her  Majesty. 

The  two  annuitants  died,  one  on  August  8,  1880,  and  the 
other  on  April  25,  1885. 

The  funds  not  having  been  dealt  with  for  fifteen  years  or 
upwards,  this  petition  was  presented  by  the  SoHcitor  for  the 
Affairs  of  His  Majesty's  Treasury  as  administrator  of  the 
personal  estate  of  Aloysius  otherwise  Louis  Heller,  praying 
that  after  payment  of  sums  due  to  the  representatives  of  the 
deceased  annuitants,  and  subject  to  due  provision  being  made 


March\l^. 


3  i¥  2 
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KEKEWICH  for  the  costs  of  the  respondents,  the  two  sums  of  New  Consols 
1902      ^^^^^  mentioned  might  respectively  be  transferred  to  the 
account  at  the  bank  of  the  Treasury  Solicitor  and  the  Assistant 
^Tr^^s!'^  Paymaster-General  for  the  time  being  per  Act  39  &  40  Vict. 

c.  18,  the  Crown's  Nominee  Securities  Account,  and  that  any 
residue  of  cash  in  court  and  dividends  to  accrue  on  the  New 
Consols  might  be  paid  to  the  Paymaster-General  Cash  Account 
at  the  bank. 

The  petition  was  served  on  the  official  soHcitor  of  the  Court, 
and  on  Jessy  Tyndale  Fearon  as  the  legal  personal  representative 
of  the  testator. 

On  the  petition  being  mentioned  to  the  Court,  it  was  sug- 
gested that  the  Austrian  Government  might  have  a  claim  to 
the  fund,  and  the  matter  stood  over,  with  the  result  that  the 
Finance  Minister  of  the  Imperial  Eoyal  Austro-Hungarian 
Government  was  made  a  respondent  to  the  petition  in  order  to 
maintain  the  claim  of  the  Austrian  Government. 

In  support  of  that  claim  there  was  an  affidavit  by  a  Doctor 
of  Laws  and  advocate  duly  qualified  to  practise  in  the  Austrian 
Courts,  from  which  it  appeared  that  the  disposition  of  and 
succession  to  movable  property  of  Austrian  citizens  was 
regulated  by  the  General  Civil  Code  for  all  the  German 
hereditary  provinces  of  the  Austrian  monarchy,  and  that  that 
Code  contained  provisions  to  the  following  effect : — 

Art.  300 :  Immovable  things  are  subject  to  the  laws  of  the 
district  in  which  they  are  situated.  All  other  things,  on  the 
contrary,  are  the  same  as  (1)  the  person  of  their  proprietor 
under  the  same  legislation. 

Arts.  731  to  750  divide  the  legal  heirs  into  six  lines,  namely, 
(1.)  children  of  the  deceased  and  their  descendants,  (2.)  parents 
of  the  deceased  and  their  descendants,  (3.)  grandparents  and 
their  descendants,  (4.)  great-grandparents  and  their  descend- 
ants, (5.)  great-great-grandparents  and  their  descendants,  and 
(6.)  great-great-great-grandparents  and  their  descendants,  and 
regulate  the  mode  and  shares  of  succession  among  such  six 
lines. 

Art.  751 :  The  right  of  inheritance  in  regard  to  a  free 
(1)  Sic  in  the  affidavit. 
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inheritable  property  is  limited  to  these  six  lines  of  legitimate  kekewich 
relationship.     More  distant  relations  are  excluded  from  the 
legal  succession. 
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Art.  754  :  Illegitimate  children  have  in  regard  to  the  mother,  ^XR^gTs^ ^ 
as  far  as  the  legal  succession  in  the  free  inheritable  property  is 
concerned,  equal  rights  with  the  legitimate  children.  No  legal 
right  of  inheritance  belongs  to  the  illegitimate  children  in 
regard  to  the  succession  of  the  father  and  the  paternal  relations, 
and,  further,  in  regard  to  the  succession  of  the  parents, 
grandfather  and  grandmother  and  other  relations  of  the 
mother. 

Art.  756  :  The  right  of  succession  to  the  property  of  a  child 
which  has  remained  illegitimate  belongs  only  to  the  mother ; 
the  father,  and  all  the  grandfathers  and  grandmothers  and 
other  relatives  of  the  child,  are  excluded  from  it. 

Art.  759 :  If  neither  a  relation  of  the  deceased  belonging  to 
one  of  the  six  lines  above  mentioned,  nor  another  line  appointed 
by  arts.  752  to  756  (relating  to  certain  cases  of  legitimation  and 
adoption)  exists,  the  whole  inheritance  falls  to  the  spouse. 

Art.  760  :  If  the  spouse  is  no  longer  alive,  the  succession 
is  confiscated  as  heirless  property  either  by  the  fiscus  or  by 
those  persons  who  according  to  the  political  ordinances  (1)  are 
justified  in  confiscating  heirless  estates. 

It  appeared  that,  with  regard  to  Austrian  citizens  who  die  in 
Vienna  having  no  legal  heirs  or  spouse,  there  is  not  any 
political  ordinance  which  justifies  any  person  other  than  the 
fiscus  in  confiscating  their  heirless  estates.  The  fiscus  which 
is  alone  entitled  to  confiscate  such  heirless  estates  is  the 
Imperial  Eoyal  Treasury  Office  of  the  Austrian  Empire.  The 
official  head  of  the  Treasury  Office  is  the  Imperial  Eoyal 
Finance  Minister  of  the  empire. 

Sir  B.  B.  Finlay,  A.-G.,  Sir  E.  H.  Carson,  S,-G.,  and  B.  J. 
Parker,  for  the  petitioner.  It  is  submitted  that  the  Crown  is 
entitled  to  this  fund  as  bona  vacantia. 

The  law  of  Austria,  as  stated  in  art.  760  of  the  General 
Civil  Code,  is  that  the  succession  is  confiscated  as  heirless 

(1)  Sic. 


CHANCEKY  DIVISION. 


[1902] 


property "  by  the  fiscus,  represented  here  by  the  Austrian 
Finance  Minister.  The  right  of  the  State,  therefore,  is  not  a 
right  of  succession,  but  a  right  to  confiscate  property  to  which 
there  is  no  heir.  The  property  now  in  question  is  in  this 
country,  and  the  law  of  this  country  is  that  the  Crown  is 
entitled  to  it  as  bona  vacantia.  The  principle  of  the  law  is 
expounded  by  Lord  Kingsdown  in  Dyhe  v.  Waif  or  d  (1),  where 
it  was  held  that  under  a  charter  of  Edward  III.,  in  reference  to 
the  County  Palatine  of  Lancaster,  the  right  to  bona  vacantia 
belonged  to  Her  Majesty  Queen  Victoria  in  right  of  her  Duchy 
as  being  "  jura  regalia  "  within  the  meaning  of  the  charter. 
And  it  was  said  (2)  that  the  origin  of  the  right  shews  that  it 
must  have  existed  from  the  foundation  of  the  monarchy ;  and 
that  it  is  the  right  of  the  Crown  to  bona  vacantia  " — to  pro- 
perty which  has  no  other  owner.  The  principle  is  of  general 
application,  and  extends  to  a  corporation  as  well  as  to  a  natural 
person  :  see  In  re  Higginso7i  and  Dean,  (3)  The  principle  is 
stated  at  an  early  period  of  our  law  by  Bracton,  Lib.  1,  c.  12, 
quoted  in  Blackstone's  Commentaries,  vol.  i.  4th  ed.  a.d.  1770, 
pp.  288,  289,  and  Kerr's  Blackstone,  4th  ed.  vol.  i.  p.  272  : 
"  And  so  it  came  to  pass  that,  as  Bracton  expresses  it,  hcec 
quce  nullius  in  bonis  sunt,  et  olim  fuerunt  inventoris  de  jure 
naturali,  jam  efficiuntur  principis  de  jure  gentium ^ 

On  behalf  of  the  Austrian  Government  it  will  no  doubt  be 
contended  that  the  State  is  to  be  regarded  as  an  heir,  and 
that  the  law  of  the  domicil  must  govern  the  succession.  If 
Aloysius  Heller  had  left  children,  no  doubt  the  law  of  Austria, 
as  being  the  law  of  the  domicil,  would  have  applied,  subject, 
of  course,  to  the  rights  of  English  creditors  ;  but  that  law  can 
have  no  application  at  all  where  the  State  is  claiming  to  con- 
fiscate the  property  for  want  of  heirs.  There  are  two  cases 
in  which  the  point  has  been  referred  to,  but  not  dealt  with  : 
Aspinwall  v.  Queeoi's  Proctor  (4),  where  the  American  Consul 
applied  for  administration  in  order  that  he  might  pay  the  debts 
and  remit  the  balance  to  the  Government  of  the  United  States  ; 
but  the  application  was  refused  because  it  was  not  proved  that 

(1)  (1846)  5  Moo.  P.  C.  434.  (3)  [1899]  1  Q.  B.  325,  329. 

(2)  Ibid.  495.  (4)  (1839)  2  Curt.  241. 
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there  were  no  relations  of  the  deceased.  That  case,  therefore,  kekewich 
decided  nothing.  The  only  other  case  is  hi  the  Goods  of 
Beggia  (1),  where  administration  was  granted  of  the  goods  of  — 
a  public  functionary  of  the  Emperor  of  Morocco  deceased,  to  a  ^t^ust^  ^ 
person  specially  empowered  to  take  on  behalf  of  the  Emperor. 
That  case  turned  on  the  law  of  Morocco,  and  has  no  direct 
bearing  on  the  present  case.  The  question  is  very  fully  dealt 
with  by  numerous  text- writers.  As  respects  the  law  of 
France,  it  is  considered  in  Laurent,  Le  droit  civil  international, 
1st  ed.  1881,  vol.  vi.  pp.  435  to  446.  In  Westlake's  Private 
International  Law,  3rd  ed.  p.  168,  a  passage  is  quoted  from 
Foelix,  Traite  du  droit  international  prive,  sec.  62,  in  which 
that  writer  says  that  the  rule  does  not  apply  to  certain  specified 
cases,  including  the  confiscation  of  movables  and  the  "  escheat 
of  a  movable  succession  to  the  public  treasury,"  and  adds,  "in 
all  these  cases  the  law  of  the  place  where  the  movables  are 
actually  found  must  be  applied,  for  the  fiction  which  has  been 
mentioned  " — i.e.,  the  fiction  which  deems  movables  to  exist 
in  the  place  of  the  domicil  of  the  deceased — "  gives  place  to  the 
fact  (cesse  par  le  fait)."  See  also  to  the  like  effect  Wharton's 
Conflict  of  Laws,  2nd  ed.  sees.  602,  603,  dealing  with  "  escheats 
and  caduciary  rights  " ;  Mackeldey's  Systema  Juris  Komani, 
sec.  630 ;  Yoet  on  the  Pandects,  vol  ii.  bk.  xxxviii.  p.  595  ;  and 
the  whole  controversy  is  summarized  in  the  following  passage 
in  Bar's  Private  International  Law  by  Gillespie,  2nd  ed.  1892, 
p.  843,  sec.  387 :  "  The  question  to  which  State  property  is 
to  fall  where  there  is  no  heir,  whether  to  that  in  which  it  is 
situated,  or  to  that  to  which  the  last  possessor  belonged,  is 
dependent  upon  whether  the  right  of  the  State  to  succeed  is  to 
be  considered  to  be  a  right  occupatione  or  a  right  of  consolida- 
tion belonging  to  the  feudal  superior,  or  as  a  true  right  of 
succession.  In  either  the  first  or  second  case,  the  property 
will  go  to  the  State  where  the  property  is  situated;  in  the 
last  case  it  will  fall  to  that  of  the  domicile  of  the  deceased, 
in  so  far  as  both  States  hold  the  theory  of  an  universal  succes- 
sion, or  as  the  estate  is  made  up  of  moveables.  The  theory 
which  is  in  conformity  with  modern  ideas  of  law,  which  is 
(1)  (1822)  1  Add.  340. 
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prevails  as  the  theory  of  the  law  in  Germany,  is  that,  if  there 
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is  no  one  nearer  in  blood  to  be  called  to  the  succession,  a  man's 
"^TbSts'^  fellow-countrymen  must  be  regarded  as  his  heirs  ....  Thus 
In  re.  the  State  whose  subject  and  citizen  the  deceased  was,  will  be 
entitled  to  succeed  to  him.  But,  beyond  Germany,  the  other  rule 
still  prevails,  and  each  State  seizes  the  moveables  which  happen 
to  be  within  its  borders  "  ;  and  he  refers  to  Laurent,  vi.  s.  255, 
and  to  Weiss's  Traite  elementaire  de  droit  international  prive 
(Paris,  1885),  p.  850.  Our  law  regards  the  representative  as 
continuing  the  persona  of  the  deceased,  so  that  "  the  property 
in  the  goods  shall  be  in  some  one  and  shall  not  be  in  suspense  " : 
Grayshrooh  v.  Fox  (1)  ;  and  it  is  for  that  reason  that  the  law 
of  the  domicil  is  allowed  to  govern  the  succession  to  movables. 
But  that  can  have  no  application  to  a  case  where  the  State 
or  paramount  authority  is  taking,  not  by  way  of  continuation 
of  the  persona  of  the  deceased,  but  because  the  property  is 
without  an  owner ;  and  this  is  abundantly  clear  in  a  case  like 
the  present,  where  not  only  in  the  country  where  the  property 
is  situate,  but  also  in  the  country  where  the  deceased  was 
domiciled,  the  principle  of  law  by  which  the  State  takes  is  the 
same.  If  in  one  of  the  countries  a  different  principle  prevailed, 
a  more  difficult  question-  might  arise,  because  international  law 
depends  on  reciprocity.  But  as  in  this  country,  so  in  Austria 
the  State  takes,  not  as  ultimus  heres  "  but  "  jure  regali."  It 
being  clear  that  goods  of  this  kind  are  taken  by  the  Crown  in 
both  countries  as  bona  vacantia,  the  law  of  England  must 
apply  to  the  English  goods  as  the  law  of  Austria  would  to  goods 
in  Austria. 

Warrington,  K.C.,  and  Adams,  for  the  Austrian  Finance 
Minister.  We  submit  that  by  the  law  which  this  Court 
administers  this  fund  belongs  to  the  Austrian  Government. 
In  dealing  with  the  movables  of  a  deceased  foreigner  our 
Courts  adopt  the  law  of  the  domicil,  and  the  property  goes  to 
the  person  to  whom  it  is  given  by  that  law.  Here  the  domicil 
is  admittedly  Austrian,  and  the  Austrian  law  as  to  succession 
to  movables  is  that  where  a  man  dies  without  heirs — that  is 
(1)  (1565)  1  Plowd.  275,  279  a,  280. 
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to  say,  not  leaving  him  surviving  any  person  within  certain  KEKEWICH 

limited  degrees  of  relationship — then  the  State  becomes  the 

owner.    It  matters  not  that  the  word  used  is    confiscate."  It 

is  enough  that  applying  Austrian  law  the  Court  finds  a  person   ^trusts,  ^ 

who  is  entitled  to  the  property.    The  Court  is  administering 

the  law  laid  down  by  this  Austrian  Code,  which  by  art.  300 

adopts  the  rule  "  Mobilia  sequuntur  personam."    If  there  had 

been  a  wife  of  the  deceased,  it  is  conceded  that  the  Court 

would  have  been  bound  to  give  the  entire  property  to  her. 

Why,  then,  should  the  Court  stop  short  at  art.  759  ?    It  is  for 

the  other  side  to  establish  that  an  exception  from  the  general 

rule  "  Mobiha  sequuntur  personam  "  is  to  be  made  in  a  case  of 

this  kind.    No  English  authority  can  be  cited  in  which  the 

existence  of  such  an  exception  is  laid  down,  nor  is  there  any 

English  treatise  in  which  such  an  exception  is  referred  to.  In 

Westlake's  International  Law,  at  the  places  where  the  subject 

is  dealt  with  (see  pp.  93,  95,  130),  no  such  exception  is  hinted 

at.     He  treats  the  property  as  devolving  upon  the  person 

determined  by  the  law  of  the  last  domicil,  and  that  person  is 

the  Finance  Minister,  for  whom  we  appear.    In  the  passage 

cited  from  p.  168  the  learned  author  is  dealing  with  a  different 

subject,  namely,  the  application  of  the  lex  situs  to  movables, 

and  it  is  with  reference  to  that  that  he  cites  the  passage  from 

Foelix.    Though  he  had  that  passage  before  him,  he  does  not 

say  or  suggest  that  it  represents  the  law  of  this  country,  and 

the  conclusion  is  that  the  particular  exception  indicated  was 

part  of  the  law  of  France.    So  in  Dicey  on  the  Conflict  of 

Laws,  p.  677,  r.  179,  it  is  laid  down  that  the  distribution  of  the 

distributable  residue  of  the  movables  of  the  deceased  is  in 

general  governed  by  the  law  of  the  deceased's  domicil  at  the 

time  of  his  death,  and  no  such  exception  as  is  now  suggested 

is  hinted  at.    The  cases  cited  as  to  the  nature  of  "  bona 

vacantia  "  support  this  view.    The  English  rule  which  confers 

a  title  on  the  Crown  appears  to  be  founded  on  the  undesirability 

of  allowing  mere  casual  occupiers  to  acquire  the  ownership. 

Therefore  the  Crown  is  made  the  owner.    If  there  is  a  person 

lawfully  entitled  to  the  goods,  they  cannot  be  bona  vacantia. 

The  propositions  of  law  laid  down  in  the  judgments  in  Dyke  v. 
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KEKEWICH  Walford  (1)  and  In  re  Higginson  and  Dean  (2)  are  consistent 
with  our  contention,  and  we  fully  accept  them.  In  the  case 
v-v-^  of  Aspinwall  v.  Queen's  Proctor  (3)  it  was  said  that  if  it  could 
^TkustJ^  be  proved  that  the  property  had  devolved  on  the  American 
Government  the  Court  would  be  inclined  to  grant  letters  of 
administration.  In  the  Goods  of  Beggia  (4)  is  in  our  favour, 
because  it  shews  that  the  judge  was  ready  to  give  effect  to  the 
law  of  Morocco  as  regulating  the  succession.  Laurent  treats 
the  right  of  the  State  as  a  succession.  It  must  be  admitted 
that  Foelix  in  the  passage  cited  does  treat  this  particular  case 
as  an  exception  to  the  general  law ;  but  this  view  appears  to  be 
confined  to  French  jurists,  who  in  other  respects  are  unwilling 
to  give  full  effect  to  the  rule  "  Mobilia  sequuntur  personam." 
In  Savigny's  System  des  heutigen  Komischen  Eechts,  trans- 
lated by  Guthrie,  ed.  1869,  p.  235,  s.  34,  pt.  iv.,  it  is  stated  that 
"  caduciary  rights  (rights  to  bona  vacantia)  are  always  to  be 
regarded  as  a  surrogate  of  the  right  of  succession,  and  are 
therefore,  in  like  manner,  regulated  by  the  law  of  the  domicile 
of  the  deceased,  without  respect  to  the  situation  of  the  effects, 
even  of  the  foreign  immovable  estate  "  ;  and  the  author  pro- 
ceeds to  advert  to  the  question  to  which  fiscus  such  a  claim  is 
competent,  i.e.,  to  the  fiscus  of  the  domicil  or  to  that  of  the 
place  where  the  property  is  situate,  and  says  that  it  must  be 
determined  in  favour  of  the  fiscus  of  the  domicile,  for  the  same 
reason  which  determines  the  local  law,  namely,  that  this  right 
of  the  fiscus  has  the  juridical  nature  of  a  succession,  and  wants 
only  its  name."  And  that  is  confirmed  by  Wharton  on  the 
Conflict  of  Laws,  ss.  602,  603,  where  it  is  said  that  the  term 
caduciary  "  is  applied  in  the  old  writers  to  the  wood  which 
falls  like  a  waif  on  the  river,  or  the  acorn  that  drops  from 
the  tree-— caduca  Hgna,  glans  caduca.  In  applying  the  rule 
"  Mobilia  sequuntur  personam,"  it  is  to  be  observed  that  the 
persona  of  the  deceased  is  continued  or  treated  as  being  con- 
tinued, not  in  the  Crown  or  State  or  next  of  kin,  but  in  the 
legal  personal  representative,  i.e.,  the  executor  or  administrator. 
The  rule  is  part  of  EngHsh  law,  and  the  universality  of  its 

(1)  5  Moo.  P.  C.  434.  (3)  2  Curt.  241. 

(2)  [1899]  1  Q.  B.  325.  (4)  1  Add.  340. 
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application  is  abundantly  shewn  by  many  judgments  :  see  Doe  KEKEWICH 

V.  Vardill  (1)  ;   In  re  Ewin  (2) ;   Bremer  v.  Freeman  (3) ; 

EnoUn  v.  Wylie  (4);   Story's  Eq.  Jur.  ed.  1892,  p.  612. 

In  Cooper  v.  Cooper  (5)  Lord  Cairns  said  that  'the  Statute  of  ^trusts^ 

Distributions  was  substantially  a  legislative  will.    So  here  is 

the  Austrian  Code.    In  short,  the  law  of  the  domicil  disposes 

of  this  property  in  every  event,  and  therefore  it  cannot  be  bona 

vacantia. 

[They  referred  also  to  the  Treasury  Solicitor  Act,  1876 
(39  &  40  Vict.  c.  18),  and  to  Wilhams  on  Executors,  9th  ed. 
p.  370.] 

Metholdy  for  the  official  solicitor. 

Herbert  Bobertson,  for  the  personal  representative  of  the 
testator. 


Kekewich  J.  We  have  had  an  interesting  discussion, 
and  reference  has  been  made  to  many  authorities,  including 
decided  cases  and  text-writers,  and  I  think  it  may  be  said  that 
none  of  those  references  has  been  in  the  slightest  degree  out 
of  place,  or  has  failed  to  throw  considerable  light  on  the  matter 
under  discussion ;  but,  after  all,  it  seems  to  me  that  I  am 
brought  back  to  a  question  which  must  be  decided,  in  the  absence 
of  direct  authority,  according  to  the  principle  which  governs 
English  law  on  this  particular  subject.  Eeference  has  been 
made  to  many  writers,  English  and  foreign,  on  what  is  termed 
Private  International  Law.  Such  a  reference  is  apposite, 
because  in  dealing  with  a  question  of  this  kind  maxims  and 
general  principles  have  to  be  considered,  and  the  exposition  of 
them  by  text-writers  is  important,  and  is  always  accepted  as  a 
guide.  But  it  is  admitted  on  all  hands  that  these  writers  fail 
to  deal  in  an  authoritative  manner  with  the  particular  question 
which  I  am  called  upon  to  decide.  There  are,  no  doubt,  dicta 
going  to  this — that  in  a  case  where  a  man  dies  "  heirless  "  (I 
intentionally  use  the  expression  in  the  affidavit  for  the  respond- 
ents) his  personal  property  must  go  in  the  manner  indicated 


(1)  (1826)  5  B.  &  C.  438,  451 ;  51 
R.  R.  139. 

(2)  (1830)  1  C.  &  J.  151,  156. 


(3)  (1857)  10  Moo.  P.  C.  306,  358. 

(4)  (1862)  10  H.  L.  C.  1,  19. 

(5)  (1874)  L.  R.  7  H.  L.  53,  66. 
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KEKEWICH  by  the  law  of  the  domicil  of  the  deceased.  There  are  some 
dicta  which  are  tolerably  clear  and  apposite,  but  they  do  not 
^^y^  profess  to  lay  down  any  general  proposition.  In  each  passage 
^Trusts  ^  cited  to  me  I  think  it  is  fair  to  say  that  the  statement  of  law 
was  given  with  a  modification  indicating  the  possibility  of  the 
application  of  a  different  rule  elsewhere.  The  respondents' 
argument  is  that  this  case  is  governed  by  the  old  maxim, 
which  is  embodied  in  the  English  law  and  is  found  repeated  in 
one  form  or  another  by  all  the  text- writers,  to  the  effect  that 
"  Mobilia  sequuntur  personam."  It  is  contended  that  this 
maxim  is  applicable  to  the  case  of  a  man  dying  heirless,  and 
leaving  movable  property  situate  outside  his  country  of  domicil. 
The  maximi  MobiHa  sequuntur  personam,"  is  translated  over 
and  over  again  by  text-writers,  British  as  well  as  foreign,  and 
reduced  to  a  definition  and  rules,  and  they  are  all  more  or  less 
in  the  same  form  and  to  the  same  effect.  I  do  not  know  where 
it  is  better  given  than  in  Dicey's  Conflict  of  Laws,  r.  179,  on 
p.  677.  That  rule  must  be  fead  together  with  the  previous 
rule  178,  as  to  payment  of  debts,  with  which  we  are  not  now 
concerned,  it  being  admitted  on  all  hands  that  the  debts  of  the 
intestate  would  have  to  be  paid  according  to  the  law  of  the 
country  in  which  the  property  is  found.  The  debts  being  out 
of  the  way,  it  is  necessary  to  deal  with  what  Mr.  Dicey 
calls  the  distributable  residue,  and  he  lays  down  this  rule : 
"  The  distribution  of  the  distributable  residue  of  the  movables 
of  the  deceased  is  (in  general)  governed  by  the  law  of  the 
deceased's  domicil  (lex  domicilii)  at  the  time  of  his  death." 
On  the  next  page  he  describes  what  he  means  by  "  the  law 
of  the  deceased's  domicil."  I  need  not  read  the  passage, 
because  it  may  be  taken  that  we  all  mean  the  same  thing 
when  we  use  that  expression,  but  it  seems  to  me  to  illustrate 
the  meaning  and  extent  of  the  rule.  It  is  the  distribution  of 
the  distributable  residue.  When  you  come  to  the  distribution 
of  the  property  of  the  deceased,  then  you  must  follow  the  law 
of  the  domicil  of  the  deceased,  whether  it  is  according  to  some 
statute,  or  what  we  call  the  common  law,  whether  it  is  among 
relations,  because  they  claim  in  that  character,  or  among 
persons  entitled  under  a  will :  in  whatever  aspect  it  is  looked 
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at,  the  distribution  must  follow  the  law  of  the  domicil.  But  kekewioh 
in  each  case  it  is  a  distribution,  such  as  is  meant  by  "  Mobilia 

.  1902 

sequuntur  personam."  Here  I  have  to  deal  with  a  case  where  — 
there  is  no  distribution  at  all,  and  where  there  is  really  no  ^tbusts/ 
persona  to  follow.  Mr.  Warrington's  argument  is  that  the 
Crown  of  Austria  or  his  own  client,  the  Finance  Minister,  coming 
in  and  obtaining  administration  to  the  estate  of  the  deceased, 
is  for  all  intents  and  purposes  the  deceased  person's  represen- 
tative— that  he  is,  in  effect,  the  legal  personal  representative  " 
of  the  deceased.  But  that  is  only  the  technical  language  of 
our  law.  He  does  not  represent  the  deceased  at  all,  except 
that  by  our  law  he  is  put  in  his  place  to  defend  actions  by 
creditors  or  by  persons  claiming  the  estate  against  him.  But 
he  does  not  in  any  other  sense  represent  the  deceased.  He 
does  not  claim  through  the  persona  of  the  deceased.  He  claims 
what  is  termed  the  glans  caduca,"  not  the  acorn  on  the  tree, 
but  the  acorn  which  has  fallen  on  to  the  ground  from  the  tree. 
There  is  no  possibility  of  getting  at  this  property  through  the 
deceased.  It  is  because  there  is  no  one  who  can  claim  through 
the  deceased  that  the  Crown  steps  in  and  takes  the  property. 
The  Crown  takes  it  because  it  is,  as  it  is  described  in  the  cases, 
bona  vacantia.  It  is  property  which  no  one  claims — property 
at  large — there  is  no  succession.  The  Crown  does  not  claim 
it  by  succession  at  all,  but  because  there  is  no  succession.  All 
the  learning  on  the  subject  of  bona  vacantia  is  to  be  found  in 
the  case  of  Dyke  v.  Walford  (1),  which  has  been  cited.  I  need 
not  refer  to  it  in  detail.  The  contest  there  was  of  a  peculiar 
character,  and  the  judgment  delivered  by  Lord  Kingsdown 
deals  with  the  duties  and  powers  of  the  Ordinary  and  negatives 
any  claim  on  the  part  of  the  Church.  But  the  principle 
was  that  the  right  to  take  that  which  belonged  to  no  one 
appertained  to  the  Crown,  as  jura  regalia ;  and  if  that  is  really 
the  sound  view,  I  cannot  see  how,  according  to  EngHsh  law, 
there  can  be  a  right  in  any  one  else  to  say  that  this  maxim 
applies,  and  that  there  is  to  be  a  distribution — a  settlement  of 
rights — according  to  the  domicil  of  the  deceased  person,  who 
in  effect  by  dying  heirless  has  made  his  domicil  immaterial. 
Those  considerations  seem  to  me  to  conclude  the  question, 

(1)  5  Moo.  P.  0.  434 
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KEKEWIOH  because  I  am  not  dealing  here  with  any  case  in  which  another 
claimant  desires  to  enforce  a  different  xule.    It  may  be — I  do  not 

1902  • 

v^v^  say  that  it  will  be — but  it  may  be  that  hereafter,  if  a  case  arises 
^Tkusts'^  where  there  is  a  conflict  between  the  law  of  two  countries  on 
In  re.  the  Subject,  a  more  dif&cult  question  may  have  to  be  decided 
on  the  ground  of  international  comity.  With  that  I  have  not 
to  deal,  because  it  is  perfectly  clear  on  the  affidavit  which 
states  the  Code  that  between  the  law  of  Austria  and  that  of 
England  there  is  no  real  difference  on  this  subject.  Several 
articles  of  the  Code  have  been  referred  to  in  argument,  but  it 
is  really  No.  760  which  is  directly  applicable.  The  words  with 
which  it  commences,  "  If  the  spouse  is  no  longer  alive,"  must 
be  read  in  connection  with  the  immediately  preceding  article, 
which  gives  the  whole  inheritance  to  the  spouse  in  certain 
contingencies  there  mentioned.  Those  words,  "  If  the  spouse 
is  no  longer  alive,"  are  equivalent  to  "if  there  be  no  person  to 
claim  as  heir,"  and  in  that  event  "  the  succession  is  confiscated 
as  heirless  property."  The  great  difficulty  in  the  case  is  in 
dealing  with  the  poverty  of  language,  or  at  any  rate  of  the 
English  language.  "  Confiscated  "  is  a  word  capable  of  being 
used  in  many  senses.  In  the  ordinary  sense  it  applies  where 
the  Crown  intervenes,  not  to  take  property  because  it  is  vacant, 
but  to  take  by  way  of  penalty  in  exercise  of  sovereign  rights 
different  from  those  which  are  asserted  in  a  case  like  this. 
But  here  the  word  does  not  mean  "  confiscated  "  in  the  sense 
of  taking  by  way  of  penalty.  It  is  taken,  or  assumed  by  the 
State,  as  its  own  property.  What  the  Code  says  is  that  it  is 
confiscated  as  heirless  property — that  is,  as  property  which  we 
call  in  England  bona  vacantia.  It  is  property  to  which  there 
is  no  heir,  because  neither  country  admits  the  right  of  the 
passing  traveller,  and  therefore  the  property  must  fall  to  the 
Crown  as  a  matter  of  right  in  the  exercise  of  its  sovereign 
power.  The  rest  of  art.  760  is  really  of  no  importance  for  this 
purpose.  It  only  says,  "  either  by  the  fiscus  or  by  those  persons 
who  according  to  the  political  ordinances  are  justified  in  con- 
fiscating heirless  estates,"  that  is  to  say,  by  the  person  appointed 
for  the  purpose,  whether  it  be  the  Minister  of  Finance  in  one 
country  or  the  Solicitor  to  the  Treasury  in  another. 

The  provision  of  the  Code,  therefore,  seems  to  me  to  be 
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precisely  on  the  lines  of  our  law  as  to  bona  vacantia.    When  kekewich 

there  is  no  heir,  some  paramount  authority  steps  in  and  claims 

it,  not  as  against  any  one,  but  because  there  is  no  one  to  claim 

it  at  all.    But  then  it  is  urged  that  it  must  be  remembered  "^trustI^ 

that  the  law  is  different  in  Austria  as  to  succession  from  what  ^'^ 

it  is  here — that  there  is  a  limit  to  the  persons  to  take.  I 

notice  that  argument  because  it  was  urged,  but  I  fail  to  see 

the  force  of  it.    What  matters  it,  looking  at  it  from  the 

Austrian  point  of  view,  that  according  to  English  law  persons 

who  would  be  excluded  in  Austria,  as,  e.g.,  those  related  by 

half-blood,  are  allowed  to  come  in?    It  must  come  back  to 

this :  Under  what  circumstances  does  no  succession  arise  ? 

Under  what  circumstances  is  the  paramount  authority  entitled 

to  come  in  and  say,  "I  take  because  there  is  nobody  else  to  take"  ? 

That  seems  to  me  to  be  the  whole  question,  and  it  matters 

not  the  least  whether  any  description  of  person  is  allowed  to 

come  in  or  not,  or  what  is  the  limit  to  those  by  law  entitled. 

When  once  the  principle  which  I  have  endeavoured  to  explain 

is  arrived  at,  the  large  majority  of  the  passages  and  dicta 

which  have  been  quoted  can  be  construed,  regard  being  had 

to  the  unfortunate  poverty  of  language  which  makes  us  speak 

of  "  succession  "  when  there  is  no  succession,  simply  because 

there  is  no  other  expression  which  fits  in  so  well  with  ordinary 

parlance.    An  excellent  illustration  was  given  of  that  in  the 

opening  of  the  case,  and  is  to  be  found  in  several  of  the  books 

(I  think  in  Dyke  v.  Waif  or  d  (1)  more  than  once),  where  the 

Crown  is  spoken  of  as  the  "ultimus  heres."    It  is  not  only 

not  EngHsh,  but  it  is  perfectly  inaccurate,  and  yet  hke  many 

other  inaccurate  expressions  it  is  thoroughly  well  understood, 

and  is  very  convenient.    I  think  the  principle  is  that  which 

I  have  stated,  and  that  it  must  govern  this  case.    I  therefore 

hold  that  the  Crown  is  entitled  to  this  fund. 

Solicitors :  Solicitor  to  the  Treasury ;  Tatham  do  Lousada ; 
The  Official  Solicitor ;  Francis  Fearon, 
(1)  5  Moo.  P.  C.  434. 

C.  C.  M.  D. 
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Feb.  20.  Mortgage — Redemption — Mortgagee's  Costs — Costs  of  negotiating  Loan  and 

preparing  Mortgage  Deed. 

A  mortgagee's  solicitor's  costs  of  negotiating  the  loan  and  preparing  the 
mortgage  deed  become,  on  completion  of  the  transaction,  a  simple  contract 
debt  at  common  law  due  to  the  mortgagee  by  the  mortgagor ;  and  cannot 
be  added  by  the  mortgagee  to  his  security  as  part  of  the  costs,  charges, 
and  expenses  properly  incurred  under  or  by  virtue  of  his  mortgage. 

In  January,  1901,  the  defendants  took  a  first  mortgage  of 
certain  freeholds.  On  this  occasion  their  soHcitors'  costs  of 
negotiating  the  loan,  investigating  the  title,  and  preparing  the 
mortgage  deed — amounting  to  28^.  85. — were  not,  as  is  usual, 
deducted  from  the  loan  on  completion  of  the  transaction,  but 
were  subsequently  paid  by  them  to  their  solicitors. 

In  May,  1901,  the  plaintiffs  became  transferees  of  a  second 
mortgage  on  the  same  property,  and  in  September,  1901, 
received  notice  from  the  defendants  of  their  intention  to  exer- 
cise their  power  of  sale.  Thereupon  the  plaintiffs  agreed  to 
redeem  the  defendants  and  to  take  a  transfer  of  their  security. 
The  defendants  then  claimed  that  the  plaintiffs  were  not  entitled 
to  redeem  except  upon  payment  of  the  28Z.  8s.  above  mentioned 
as  part  of  the  costs  of  the  first  mortgage.  The  plaintiffs,  by 
arrangement  with  the  defendants,  paid  this  sum  under  protest 
and  then  brought  this  action,  claiming  a  declaration  that,  on 
redemption  by  them  of  the  first  mortgage,  the  defendants  were 
not  entitled  to  charge  the  28/.  8s.  for  their  costs  of  the  first 
mortgage.  It  was  admitted  that  there  was  no  direct  authority 
on  the  point. 

S.  B.  Earle,  for  the  plaintiffs.  These  costs  cannot  be  added 
by  a  mortgagee  to  his  security  as  part  of  his  costs,  charges,  and 
expenses  :  Gregg  v.  Slater  (1) ;  Wyatt  v.  Gooh  (2) ;  Bolinghrohe 

(1)  (1856)  22  Beav.  314;  2  Jur.  (N.S.)  246.         (2)  W.  N.  (1868)  237. 
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V.  Hinde  (1) ;  Cordery  on  Solicitors,  3rd  ed.  p.  71 ;  Fisher  on  farwell 
Mortgages,  5th  ed.  p.  897.    In  National  Provincial  Bank  of 


1902 


Wales 

V. 


England  v.  Games  (2)  these  costs  were  allowed;  but  in  that 
case  there  was  first  an  equitable  mortgage  with  a  covenant  to 
get  in  the  legal  estate.  When  a  mortgage  is  completed  these  ^^^^ 
costs  become  a  simple  contract  debt  payable  by  the  mortgagor 
to  the  mortgagee  :  Ex  parte  Firth  (3),  and  are  usually  deducted 
from  the  loan ;  but  if  not  then  paid  they  cannot  be  added  to  the 
mortgage  debt. 

Cozens-Hardy,  for  the  defendants.  These  costs  become  a 
debt  by  virtue  of  the  mortgage  deed  coming  into  existence,  and 
under  and  by  virtue  of  the  mortgage  are  recoverable  as  part 
of  the  costs,  charges,  and  expenses  of  the  mortgagee  properly 
incurred,  which  a  mortgagor  must  pay  on  redeeming.  Gregg 
v.  Slater  (4)  is  distinguishable.  There  the  mortgagee  was  a 
member  of  the  firm  of  solicitors  to  whom  the  costs  were  due. 
WyattY.  Cook  (5)  is  more  fully  reported  in  the  Law  Journal  (6), 
and  is  no  authority  for  the  plaintiffs.  The  text-writers  are  in 
conflict  on  the  point :  Eobbins  on  Mortgages,  p.  1191 ;  Ash- 
burner  on  Mortgages,  p.  304.  In  Nicholson  v.  Jeyes  (7)  these 
costs  were  provided  for.  [He  also  cited  Field  v.  Hopkins  (8) 
and  Ex  parte  Fewings.  (9)] 

S.  B,  Earle,  in  reply. 

Faewell  J.  This  is  an  application  by  the  transferees  of  a 
second  mortgage,  and  it  is  to  be  treated  as  if  it  were  an  applica- 
tion in  a  redemption  action.  All  outstanding  matters  between 
the  parties  have  been  settled  except  a  sum  of  28Z.  8s.,  represent- 
ing the  costs  incurred  in  and  about  the  preparation  of  the  mort- 
gage deed.  These  are  costs  which  the  mortgagee  is  entitled  to 
recover  from  the  mortgagor  at  common  law,  if  and  when  he 
has  paid  them,  under  the  implied  contract  of  indemnity  between 
the  parties  arising  out  of  the  relationship  between  them.  I 
take  the  law  to  be  as  stated  by  Jessel  M.K.  in  Ex  parte  Firth.  (3) 

(1)  (1884)  25  Oh.  D.  795.  (5)  W.  N.  (1868)  237. 

(2)  (1886)  31  Oh.  D.  582.  (6)  L.  J.  N.  of  0.  (1868)  75,  217. 

(3)  (1882)  19  Oh.  D.  419.  (7)  (1853)  22  L.  J.  (Oh.)  833. 

(4)  22  Beav.  314;  2  Jur.  (N.S.)  (8)  (1890)  44  Oh.  D.  524. 
246.  (9)  (1883)  25  Oh.  D.  338. 
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FARWELL  He  says  (1) :     There  is  a  great  distinction  between  a  sum  of 
money  being  advanced  on  the  terms  of  the  lender  paying  out 
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of  it  a  debt  due  by  the  borrower  to  a  third  person,  a  portion  of 
that  sum  being  handed  back  again  to  the  lender  or  handed 
Gare.  over  by  him  to  another  person  who  is  a  creditor  of  the  borrower, 
and  a  sum  of  money  being  retained  for  that  which  is  not  truly 
a  debt  until  after  the  transaction  itself  is  completed,  that  is, 
a  sum  of  money  which  consists  of  the  expenses  of  the  transac- 
tion itself.  When  a  mortgage  is  completed  the  mortgagor  is 
liable  to  pay  to  the  mortgagee  the  expenses  incident  to  the 
mortgage  transaction.  The  mortgagee  is  primarily  liable  to 
his  own  solicitor  for  those  expenses.  The  mortgagor  is  liable 
to  pay  over  to  the  mortgagee  what  he  pays  to  his  own  solicitor, 
but  there  is  no  debt  until  the  transaction  is  completed."  It 
is  quite  plain  that  there  he  is  using  advisedly  the  technical 
*  terms  of  common  law,  debt  "  and  liability,"  and  that  this 
is  a  liability  of  the  mortgagor  to  indemnify  the  mortgagee 
against  the  costs  of  the  mortgage  he  has  to  pay  to  his  own 
solicitor  after  the  mortgage  has  been  completed.  That  is  the 
common  law  liability.  Now  it  is  obvious  that  those  costs  are 
in  no  way  included  in  terms  in  the  mortgage  deed  itself.  That 
extends  to  the  payment  of  the  principal  sum  and  interest ;  and 
costs  in  the  action  are  given  by  the  Court,  whether  the  action 
is  on  the  covenant  or  for  foreclosure.  Further  than  that,  there 
are  certain  costs,  charges,  and  expenses  not  recoverable  at 
common  law,  but  which  in  a  proper  case  are  given  in  Chancery 
as  a  term  of  redemption  ;  that  is  to  say,  the  mortgagee's  estate 
having  become  absolute  at  law,  the  mortgagor  is  allowed  to 
redeem  only  on  terms.  Now  Mr.  Cozens-Hardy  has  called  my 
attention  to  the  case  of  Ex  parte  Fewings  (2),  in  which  there 
are  these  two  interlocutory  observations  of  Cotton  L.J.,  which 
I  will  read.  He  says  (3)  :  "  Can  she  maintain  an  action  for 
them  " — that  is,  the  costs  relating  to  the  mortgage — "  against 
the  mortgagor  ?  That  is  quite  a  different  thing  from  recover- 
ing them  as  part  of  the  price  of  redemption."  And  a  little 
later  he  says :     I  do  not  see  how  costs  incurred  by  a  mort- 

(1)  19  Ch.  D.  427.  .  (2)  25  Ch.  D.  338. 

(3)  25  Ch.  D.  348. 
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gagee  for  the  protection  of  the  mortgaged  property  could  be  farwell 
the  subject  of  an  action  for  debt  against  the  mortgagor."  And 
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in  his  judgment  he  says  (1):  ''Fry  L.J.  reminds  me  that, 
independently  of  the  10/.  for  work  which  is  said  to  have  been 
done  at  the  request  of  the  debtor,  there  are  some  items  ^i^^^- 
amounting  to  5Z.  125.  for  work  done  by  the  direction  of  Mrs. 
Nutting,  the  mortgagee  herself,  and  it  is  said  that  she  can 
claim  those  items  as  a  debt  due  from  the  debtor.  In  my 
opinion  that  is  erroneous.  No  doubt,  if  the  debtor,  in  his 
character  of  mortgagor,  claimed  to  redeem  the  mortgage,  the 
Court  would  not  grant  him  that  which  originally  was  an  indul- 
gence, a  departure  from  the  strict  tenor  of  his  legal  right, 
without  imposing  upon  him  the  condition  of  paying  the  mort- 
gagee, not  only  the  debt  which  he  had  contracted  to  pay 
by  his  covenant,  but  any  expenses  which  had  been  properly 
incurred  by  the  mortgagee  in  her  position  as  such.  But  that 
is  an  entirely  different  thing  from  saying  that  an  action  of  debt 
could  be  maintained  by  the  mortgagee  against  the  mortgagor 
for  those  expenses.  It  is  said  that  the  mortgagee's  right  in  a 
redemption  action  is  founded  on  an  implied  contract  by  the 
mortgagor  to  pay  these  costs,  but  I  am  of  opinion  there  is  no 
such  contract,  but  as  a  condition  of  redemption  that  a  Court 
of  Equity  imposes  on  the  mortgagor  the  terms  of  paying  all 
costs  properly  incurred  by  the  mortgagee  for  the  purpose  of 
protecting  the  estate  or  himself  as  mortgagee."  The  Lord 
Justice  distinguishes  therebetween  costs,  charges,  and  expenses, 
which  are  not  common  law  debts  at  all,  and  those  costs 
which  are  common  law  debts,  including  those  costs  which  are 
necessarily  incident  to  the  creation  of  the  position  of  the 
mortgagee  as  such.  Now,  the  proposition  is  stated  by  Lord 
Cottenham  in  Dry  den  v.  Frost  (2),  cited  in  National  Provincial 
Bank  of  England  v.  Games  (3),  thus  :  "  The  Court,  in  settling 
the  account  between  a  mortgagor  and  mortgagee,  will  give  to 
the  latter  all  that  his  contract  or  the  legal  or  equitable  con- 
sequences of  it,  entitle  him  to  receive,  and  all  the  costs  properly 
incurred  in  ascertaining  or  defending  such  rights,  whether  at 

(1)  25  Ch.  D.  352.  (2)  (1838)  3  My.  &  Cr.  670;  45  R.  R.  344. 

(3)  31  Ch.  D.  592. 

3  A^  2  1 


864 


CHANCEKY  DIVISION. 


[1902] 


FARWELL  law  or  in  equity  In  Detillin  v.  Gale  (1)  Lord  Eldon  says 

that  he  ought  to  be  indemnified  to  the  extent  that  he  acts 
^v--      reasonably  as  mortgagee ;  which  must  mean  reasonably  with 
Wales     respect  to  such  rights  as  his  mortgage  title  gives  him."  Those 
Garr.      are  costs  which  come  out  under  the  common  form  account  in 
a  foreclosure  action  as  costs,  charges,  and  expenses.    But  this 
account  certainly  does  not  include  a  simple  contract  debt 
which  is  not  due  "  under  and  by  virtue  of  the  security,"  but 
by  reason  of  the  preparation  and  execution  of  the  deed  of 
security.    Those  are  costs  which  are  due  from  the  mortgagor 
to  the  mortgagee  under  an  implied  covenant  of  indemnity  at 
common  law.    If  it  were  not  so,  it  would  be  in  effect  tacking 
to  the  security  a  simple  contract  debt  at  common  law,  which 
would  be  contrary  to  all  principle.    The  fact  is,  that  this  ques- 
tion rarely  arises  in  practice,  because  in  the  great  majority  of 
cases  the  mortgagee  or  his  solicitor  takes  care  to  retain  these 
costs  out  of  the  mortgage  moneys  before  they  are  handed  ^over. 
But  it  is  certainly  somewhat  remarkable  that  this  question 
arises  for  decision  for  the  first  time  in  the  year  1902.  The 
text-books  apparently  say  it  is  doubtful.    Gregg  v.  Slater  (2) 
was  relied  on  by  Mr.  Earle  ;  but  that  case  is  not  very  clear.  I 
have  come  to  the  conclusion,  looking  at  the  report  in  the 
Jurist,  that  really  it  is  no  decision  on  the  subject  at  all.  The 
case  of  Wyatt  v.  Cooh  (3),  as  reported  in  the  Weekly  Notes,  is 
unintelligible,  but  as  reported  in  the  Law  Journal  Notes  of 
Cases  it  is  quite  plain.    There  a  mortgage  of  the  reversion  of 
an  expectant  heir  was  set  aside  on  the  usual  grounds,  and  the 
mortgagee  had  to  pay  the  costs.    In  the  Court  of  Appeal  the 
mortgagor  offered  to  pay  them,  but  there  was  no  decision  one 
way  or  the  other.    Nicholson  v.  Jeyes  (4),  which  was  relied  on 
by  Mr.  Cozens-Hardy,  was  an  administration  suit,  and  an  order 
was  made  directing  certain  costs  to  be  raised  by  mortgage  of 
certain  property,  and  providing  that  the  mortgagee  should  be 
allowed  his  costs,  charges,  and  expenses.    A  gentleman  came 
in  who  was  willing  to  lend  the  money.    His  solicitors  said  that 


(1)  (1802)  7  Ves.  583  ;  6  R.  R.  192.        (3)  W.  N.  (1868)  237 ;  L.  J.  N.  of 

(2)  22  Beav.  314;  2  Jur.  (N.S.)     0.(1868)  217. 

246.  (4)  22  L.  J.  (Ch.)  833. 
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under  the  order  he  would  not  get  their  costs  of  preparing  the  farwell 
deed  or  counsel's  opinion  upon  it,  and  the  gentleman  was  not 
prepared  to  advance  the  money  on  those  terms.  The  matter 
was  brought  before  the  Vice-Chancellor,  who  declined  to  give  Wales 
any  direction.  Then  it  was  mentioned  to  the  Lords  Justices.  Carr. 
Mr.  Cozens-Hardy  relied  on  the  statement  of  Knight  Bruce  L.  J., 
which  was  very  short,  and  was  not  addressed  to  the  argument 
on  the  greater  part  of  the  case  at  all.  He  says  :  "  I  consider 
the  mortgagee  must  have  all  his  reasonable  costs  to  which, 
according  to  the  usual  course  of  practice  out  of  Court,  he,  as 
mortgagee,  would  be  entitled."  That  is  a  very  curt  way  of 
stating  it,  but  it  really  contains  in  it  the  whole  truth.  There 
was  no  mortgage ;  the  Court  had  directed  a  mortgage  of  the 
property  they  were  administering ;  there  was  therefore  no  one 
with  whom  any  contract  to  pay  the  costs  of  the  mortgage 
could  be  implied ;  but  the  Court  had  directed  that  the  mort- 
gagee was  to  have  his  costs,  charges,  and  expenses,  and  the 
Lord  Justice  considered  that  this  included  all  such  costs, 
charges,  and  expenses  as  he  would  have  got  from  the  mortgagor 
or  against  the  plaintiffs  in  an  ordinary  mortgage  transaction. 
Turner  L.J.  says  expressly :  As  the  order  has  directed  that 
the  mortgagee  shall  have  his  costs,  charges,  and  expenses,  the 
words  *  including  his  reasonable  and  proper  charges  of  settling 
the  security '  may  be  added."  He  obviously  did  not  think  that 
"costs,  charges,  and  expenses  "  were  necessarily  sufficient;  he 
the  mortgagee  was  seeking  to  have  the  costs  of  the  mort- 
gage, and  he  added  words  which  would  be  unnecessary,  if 
Mr.  Cozens-Hardy's  argument  were  right.  But  in  fact,  when 
you  come  to  consider  that  these  costs  are  recoverable  imme- 
diately on  the  execution  of  the  deed,  and  on  payment  by  the 
mortgagee  to  his  own  solicitor,  and  that  no  other  costs, 
charges,  and  expenses  can  be  recovered  at  law  which  are 
chargeable  only  against  the  property  in  a  foreclosure  or 
redemption  action,  the  distinction  between  the  two  seems  to 
come  out  very  clearly.  It  seems  to  me,  therefore,  notwith- 
standing the  dearth  of  authorities,  that  on  principle  it  is 
clear  that  a  mortgagee  cannot  charge  against  the  mortgaged 
property,  by  way  of  tacking  or  otherwise,  the  costs  of  preparing 
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FAKWELL  the  mortgage  deed  which  he  is  entitled  to  recover — having  paid 
them — nnder  the  imphed  contract  against  the  mortgagor.  The 
result  is  that  I  find  for  the  plaintiffs. 

Wales 

V. 

Care.         Solicitors:   Books,  Spiers,  Wales  d   Ward;  Attenhorough 
d  Son  . 

H.  L.  F. 


FAKWELL      FINCHLEY   ELECTEIC    LIGHT    COMPANY  v. 
^^^2  EINCHLEY  UEBAN  PISTEICT  COUNCIL. 

Local  Government — Street — Urlan  Authority — Turnpike  Trustees — Road 
originally  Conveyed  in  Fee — Vesting  in  Urhan  Authority — Overhead 
Wires— PuNic  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  l^d— Turnpike 
Boads  Act,  1822  (3  Geo.  4,  c.  12^)— Local  Government  Act,  1888 
(51  &  52  Vict.  c.  41),  ss.  11,  64. 

When  the  site  of  a  road  was  originally  conveyed  to  turnpike  trustees  in 
fee  simple  for  the  purpose  of  making  a  road  under  the  Turnpike  Eoads 
Acts,  and  the  road  has  afterwards  become  a  highway,  the  whole  estate 
which  was  vested  in  the  trustees,  i.e.,  the  fee  simple,  vests  under  the 
Public  Health  Act  in  the  urban  authority,  and  they  are  entitled  to  prevent 
electric  wires  being  carried  over  the  road  at  any  height  whatever. 

Wandsworth  Board  of  Works  v.  United  Telephone  Co.,  (1884)  13 
Q.  B.  D.  904,  distinguished. 

The  plaintiffs  in  this  action  were  a  limited  company  having 
for  one  of  their  objects  the  supply  of  electricity  in  the  district 
of  Einchley.  They  had  not  obtained  a  provisional  order  or 
other  statutory  authority  for  that  supply.  The  defendants  were 
the  urban  district  council  for  the  district  of  Einchley;  they 
had  in  the  year  1899  obtained  a  provisional  order  from  the 
Board  of .  Trade  empowering  them  to  undertake  the  supply  of 
electricity  within  their  district,  but  they  had  done  nothing  under 
this  order  except  acquiring  a  site  for  a  generating  station. 

The  plaintiff  company  on  October  1,  1901,  carried  two  guide 
or  supporting  wires  across  a  road  in  the  defendants'  district, 
called  Eegent's  Park  Eoad,  at  a  height  of  thirty-four  feet. 
These  wires  were  intended  to  support  a  cable  carrying  a  supply 
of  electricity  to  the  house  of  one  of  the  plaintiffs'  customers. 
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The  defendants  cut  the  wires,  and  threatened  to  cut  any  wires  F 
which  the  plaintiffs  should  carry  over  any  street  within  their 
district.  The  plaintiffs  brought  this  action  for  an  injunction 
to  restrain  the  defendants  from  cutting  or  interfering  with  the 
wires  erected  by  the  plaintiffs.  On  October  16,  1901,  the 
vacation  judge  granted  an  interim  injunction.  The  defendants 
put  in  a  defence,  alleging  that  the  site  of  the  Eegent's  Park 
Eoad  was  vested  in  them  in  fee  simple,  and,  by  a  rejoinder 
delivered  in  February,  1902,  disclaimed  any  intention  to  pre- 
vent the  plaintiffs  carrying  wires  over  any  roads  the  fee  simple 
of  which  was  not  vested  in  the  council. 

This  was  the  trial  of  the  action,  and  the  only  question  for 
decision  was  whether  the  defendant  council  was  entitled  to 
the  fee  simple  of  the.  Regent's  Park  Eoad  at  the  place  where 
the  wires  crossed  it. 

The  Eegent's  Park  Eoad  was  originally  constructed  by 
turnpike  trustees,  appointed  under  a  local  Act  of  Parliament 
passed  in  1826  (7  Geo.  4,  c.  xc.  Loc.  &  Pers.),  for  making  a 
road  ''from  St.  John's  Chapel  in  the  parish  of  St.  Marylebone 
to  the  north-east  end  of  Ballard's  Lane  abutting  on  the  North 
Eoad  in  the  parish  of  Finchley."  The  site  or  part  of  the  site 
of  the  road  at  the  point  where  the  plaintiffs'  wires  crossed  it 
was  originally  glebe  land,  and  was  on  November  7,  1828, 
conveyed  to  the  trustees  in  fee  simple  by  the  rector  of  the 
parish,  under  the  powers  of  the  Turnpike  Eoads  Act  of  1822 
(3  Geo.  4,  c.  126). 

The  question  whether  the  fee  so  conveyed  to  the  trustees 
had  become  vested  in  the  defendants  depended  on  the  con- 
struction of  certain  sections  in  several  Acts  of  Parliament,  the 
effect  of  which  is  as  follows  : — 

The  Turnpike  Eoads  Act,  1822  (3  Geo.  4,  c.  126),  s.  84, 
enacts  "  that  it  shall  be  lawful  for  the  trustees  or  commissioners 
of  any  turnpike  road  to  treat,  contract  and  agree  with  the 
owners  of  and  persons  interested  in  any  lands,  tenements, 
hereditaments  and  premises,  with  their  appurtenances,  which 
they  shall  deem  necessary  to  purchase  for  the  purpose  of 
widening,  diverting,  altering  and  improving  such  road,  for  the 
purchase  thereof  "  ;  and  the  same  section  empowers  "  bodies 
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politic "  and  limited  owners  to  sell  and  convey  unto  the 
trustees  and  commissioners  all  such  lands,  tenements,  here- 
ditaments or  premises,  or  any  part  thereof,  for  the  purposes 
aforesaid." 

The  Turnpike  Eoads  Amendment  Act,  1827  (7  &  8  Geo.  4, 
c.  24),  s.  18,  enacted  that  all  minerals  which  should  be  found 
under  any  turnpike  road  should  be  reserved  to  the  persons,  &c., 
who  would  have  been  entitled  thereto  if  the  Act  for  making 
such  road  had  not  been  passed. 

The  Annual  Turnpike  Acts  Continuance  Act,  1870  (33  &  34 
Vict.  c.  73),  s.  9,  provided  that  certain  Acts  therein  named  for 
regulating  or  making  turnpike  roads,  including  the  said  Act 
7  Geo.  4,  c.  xc.  (Loc.  &  Pers.),  and  an  Act  13  &  14  Vict.  c.  ciii. 
(Loc.  &  Pers.),  for  continuing  the  same  and  paying  off  the  debt 
due  on  the  said  road,  should  continue  until  the  several  debts 
should  be  paid  off  and  no  longer.  Sect.  10  of  the  same  Act 
provided  that  any  highway  which  thereafter  might  cease  to  be 
a  turnpike  road  should  thereupon  become  repairable  by  the 
inhabitants  at  large. 

The  turnpike  gates  had  been  removed  in  1852,  and  the  Court 
inferred  that  the  debt  had  then  been  paid  off. 

The  Pubhc  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  149, 
enacts  that  all  streets,  being  or  which  may  at  any  time 
become  highways  repairable  by  the  inhabitants  at  large 
within  any  urban  district,  and  the  pavements  stones  and 
other  materials  thereof,  and  all  buildings  implements  and 
other  things  provided  for  the  purposes  thereof,  shall  vest  in 
and  be  under  the  control  of  the  urban  authority." 

The  Highways  and  Locomotives  (Amendment)  Act,  1878 
(41  &  42  Vict.  c.  77),  s.  13,  provided  that  any  road  which  had 
after  December  31,  1870,  ceased  to  be  a  turnpike  road  should 
be  deemed  to  be  a  main  road,  and  that  one-half  the  expenses 
of  its  maintenance  should  be  borne  by  the  county  authority. 

The  Local  Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  11, 
provides  that  main  roads  shall  be  maintained  and  repaired  by 
the  county  council,  unless  the  urban  authority  claim,  as  therein 
mentioned,  to  retain  the  powers  and  duties  of  maintaining  and 
repairing  such  roads ;  and  that  (sub-s.  6)  a  main  road  and  the 
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materials   thereof,  and   all  drains  belonging  thereto,  shall,  farwell 
except  where  the  urban  authority  retain  the  powers  and  duties 
of  maintaining  and  repairing  such  road,  vest  in  the  county 
council. 

Sect.  64  of  the  same  Act  provides  that  all  property  of  the 
quarter  sessions  of  a  county,  or  held  by  ...  .  any  justice  or 
justices  of  a  county,  or  treasurer,  or  commissioners,  or  otherwise 
for  any  public  uses  and  purposes  of  a  county,  or  any  division 
thereof,  shall  pass  to  and  vest  in  and  be  held  in  trust  for  the 
council  of  the  county." 

Sect.  68  defines  county  purposes  to  mean  all  purposes  declared 
by  this  or  any  other  Act  to  be  general  county  purposes. 

The  defendants  had  duly  claimed  to  retain  the  duties  of 
maintaining  and  repairing  the  Eegent's  Park  Koad. 

The  district  of  Finchley  had  originally  been  included  under 
the  district  of  the  rural  sanitary  authority  of  Barnet,  but  had 
been  made  an  urban  sanitary  district  in  1878. 


Jenkins,  E.G.,  and  BucTimaster,  for  the  plaintiffs.  The 
defendants  have  now  limited  their  claim  to  roads  the  soil  of 
which  is  vested  in  them  in  fee.  The  burden  is  on  them  to 
shew  that  the  soil  of  the  road  in  question  is  so  vested. 

Upjohn,  K.G.y  and  Lyttelton  Chuhh,  for  the  council.  In 
this  case  the  site  of  the  road  was  conveyed  to  the  turnpike 
trustees  in  fee  simple.  That  differentiates  this  case  from  the 
whole  class  of  cases,  from  which  Tunbridge  Wells  Corpora- 
tion V.  Baird  (1)  is  the  leading  example,  which  have  decided 
that  s.  149  of  the  Public  Health  Act  only  vests  in  a  local 
authority,  under  the  word  street,"  so  much  space  above  and 
below  the  surface  as  was  necessary  to  enable  them  to  discharge 
their  duties.  Those  cases  do  not  apply  to  a  case  where  the  fee 
was  originally  vested  in  turnpike  trustees  who  were  the  prede- 
cessors in  title  of  the  council.  The  council  have  all  that  was 
vested  in  the  trustees.  The  reasoning  upon  which  all  that 
class  of  cases  depends  is  that  on  general  principles  the  Legisla- 
ture cannot  be  supposed  to  have  taken  away  from  the  owners 
without  compensation   anything  more  than  was  necessary. 

(1)  [1896]  A.  C.  434. 
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What  is  included  in  the  word  "  street "  is  a  question  of  fact  in 
each  case.  In  the  case  of  an  ordinary  highway,  the  pubHc 
never  had  anything  except  the  right  of  road.  Under  Turnpike 
Acts  the  trustees  always  bought  the  fee  simple,  except  the 
niinerals,  which  were  specially  reserved  to  the  owners  by 
7  &  8  Geo.  4,  c.  24,  s.  18. 

Bolls  V.  Vestry  of  St.  George  the  Martyr^  Southwark  (1),  and 
Wandsworth  Board  of  Works  v.  United  Telephone  Co.  (2)  were 
decided  on  the  same  grounds,  and  are  distinguishable  in  the 
same  way. 

Even  if  we  are  wrong  on  this  point,  the  legal  estate  in  such 
part  of  the  soil  as  is  not  vested  in  the  council  must  be  held  by 
some  one  as  a  bare  trustee  for  the  public.  The  council  are  in 
possession,  as  representing  the  public,  and  that  possession  is 
sufficient  to  enable  them  to  maintain  an  action  of  trespass. 

The  plaintiffs  have  no  statutory  right  to  supply  electricity  or 
to  carry  these  wires  across  the  road,  and  in  the  absence  of  such 
right  they  cannot  maintain  an  action  against  the  plaintiffs  for 
removing  them  :  National  Telephone  Co.  v.  Constables  of  St. 
Beter  Bort.  (3) 

Jenkins,  K.C,  and  Buckmaster,  for  the  plaintiffs.  The  fee 
simple  is  not  vested  in  these  defendants.  It  is  not  necessary  to 
consider  where  it  is,  for  the  burden  of  proof  that  it  is  in  the 
defendants  is  on  them  ;  but  it  may  be  in  the  real  representative 
of  the  last  surviving  turnpike  trustee,  or  in  the  county  council 
under  s.  64  of  the  Local  Government  Act,  1888,  or  perhaps  in 
the  adjoining  owners. 

The  defendants  must  claim  under  s.  149  of  the  Public  Health 
Act,  1875,  and  the  central  point  is  what  is  the  meaning  of  "street " 
in  that  section.  It  is  settled  by  the  cases  that  it  means  a 
certain  physical  thing — that  is,  the  surface  on  which  people 
walk,  and  so  much  above  and  below  as  is  necessary  to  enable 
the  local  authority  to  do  their  duty ;  and  the  definition  is 
arrived  at  without  reference  to  the  question  who  is  entitled  to 
the  space  of  which  the  street  forms  a  stratum.  In  Cover  dale 
V.  Charlton  (4)  the  fee  was  probably  in  the  lord  of  the 


(1)  (1880)  14  Ch.  D.  785. 

(2)  13  Q.  B.  D.  904. 


(3)  [1900]  A.  C.  317. 

(4)  (1878)  4  Q.  B.  D.  104. 
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manor,  but  the  Court  has  not  in  any  case  considered  what 
the  title  to  the  fee  was,  and  it  cannot  make  any  difference. 
The  effect  of  Wandsworth  Board  of  Works  v.  United  Telephone 
Co.  (1)  is  that  the  Act  must  be  read  as  if  the  definition  in 
Lord  Bramwell's  judgment  in  Coverdale  v.  Charlton  (2)  were 
contained  in  the  definition  clause  in  the  Act.  The  construction 
cannot  be  altered  according  to  the  circumstances  of  each  case. 
But  in  this  case,  at  the  time  when  the  Public  Health  Act  came 
into  operation,  the  road  was  and  had  been  for  some  years  a 
highway  repairable  by  the  inhabitants  at  large.  The  effect  of 
s.  149  could  not  be  different  in  this  case  from  any  other. 

The  turnpike  trustees  were  never  trustees  of  the  fee  for  the 
public  ;  neither  the  Act  nor  user  could  give  the  public  an 
interest  in  anything  but  the  surface.  When  the  turnpike  trust 
expired  there  was  a  resulting  trust  for  the  former  owners,  sub- 
ject to  such  rights  as  the  public  had  to  use  the  road  under  the 
Annual  Turnpike  Acts  Continuance  Act,  1870,  or  otherwise. 
In  Beg.  v.  Thomas  (3)  it  is  stated  by  Coleridge  J.  that  the 
owner  of  a  road  taken  for  the  turnpike  road  could  resume  it 
on  cesser  of  the  trust. 

But  if  we  are  wrong  on  this  point  and  the  turnpike  trustees 
were  trustees  for  public  purposes,  then  so  much  of  the  fee  in  the 
land  as  was  not  part  of  the  street  vested  in  the  county  council 
under  s.  64  of  the  Local  Government  Act,  1888.  The  retainer 
by  the  urban  council,  under  s.  11,  of  the  right  and  duty  to  repair 
and  maintain  the  roads  could  not  vest  anything  in  them  which 
was  not  already  vested  in  them  by  the  Public  Health  Act. 
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Fakwell  J.  This  case  raises  the  old  vexed  question  of 
the  meaning  of  the  words  "  vest  "  and  "  street  "  in  s.  149  of  the 
Public  Health  Act,  1875.  I  take  it  to  be  now  settled  that 
''vest  "  means  that  property  in  something  passes,  and  the  ques- 
tion is  what  is  the  meaning  of  the  word  "  street,"  which  is  the 
thing  the  property  in  which  does  pass.  I  think,  as  the  result 
of  the  authorities,  the  true  view  is  that  it  means  so  much  of 
the  land  in  question  as  is  required  for  the  purposes  of  the  street 
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under  the  particular  circurastances  of  the  given  case.  That,  I 
think,  reconciles  all  the  decisions  and  is  consistent  with  the 
reasoning  on  which  the  decisions  are  founded.  Take,  for" 
example,  the  case  of  the  Tunhridge  Wells  Corporation  v. 
Baird.  (1)  Lord  Halsbury  says  (2)  :  It  is  intelligible  enough 
that  Parliament  should  have  vested  the  street  qua  street,  and, 
indeed,  so  much  of  the  actual  soil  of  the  street  as  might  be 
necessary  for  the  purpose  of  preserving  and  maintaining  and 
using  it  as  a  street."  Later  on  he  says  (3)  :  "  For  that  purpose 
it  would  be  intelligible.  For  any  other  purpose  it  would  appear 
to  me  to  be  inconsistent  with  the  language  of  the  enactments, 
and  contrary  altogether  to  the  policy  which  the  Legislature  has 
certainly  always  pursued  of  not  taking  private  rights  without 
compensation."  Lord  Herschell  says  (4)  :  "  It  seems  to  me 
that  the  vesting  of  the  street  vests  in  the  urban  authority  such 
property  and  such  property  only  as  is  necessary  for  the  control, 
protection,  and  maintenance  of  the  street  as  a  highway  for  public 
use."  And  to  the  same  effect  is  the  statement  of  James  L.J,  in 
Bolls  V.  Vestry  of  St.  George  the  Martyr y  SoutMvark  (5)  :  "  It 
seems  to  me  very  reasonable  then  to  interpret  this  enactment 
in  a  way  which  gives  everything  that  is  wanted  to  be  given  to 
the  public  authority  for  the  protection  of  the  public  rights 
without  any  unnecessary  violation  of  the  rights  of  the  landowner, 
and  to  say  that  according  to  its  true  construction  what  is  to  vest 
is  not  those  pieces  of  property  which  have  now  got  the  name 
and  are  distinguished  by  the  name  of  streets,  but  those  things 
which  now,  or  at  any  time  hereafter,  shall  for  the  time  being  be 
streets  and  highways  within  the  district."  Now,  the  circum- 
stances of  this  case  are  unlike  those  in  the  cases  which  have 
come  before  the  Court,  and  they  give  rise,  no  doubt,  to  some 
difficulty.  In  my  opinion  it  is  the  duty  of  the  Court,  so  far  as 
possible,  to  construe  an  Act  of  Parliament  reasonably  so  as  to 
give  effect  to  its  provisions,  and  not  to  reduce  matters  to  a  dead- 
lock if  it  can  possibly  be  avoided.  [His  Lordship  read  shortly 
the  conveyance  to  the  turnpike  trustees  and  the  84th  section  of 
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the  Turnpike  Koads  Act  (3  Geo.  4,  c.  126),  set  out  above, 
and  continued  : — ] 

The  commissioners  and  trustees,  therefore,  were  enipowered 
to  purchase  for  the  purposes  of  the  road  a  piece  of  land  in  fee 
simple,  i.e.,  usque  ad  coelum  and  usque  ad  medium  terras,  and 
that  land  was  so  conveyed  to  them. 

Now,  it  is  said  that  by  virtue  of  the  various  Acts  of  Parlia- 
ment under  which  the  road  became  disturnpiked  in  1872  and 
became  a  main  road,  then  or  shortly  afterwards,  although  the 
fee  was  in  accordance  with  the  terms  of  the  Act  of  Parliament 
required  for  the  purposes  of  the  road,  and  the  land  so  acquired 
was  used  for  the  purposes  of  the  road,  I  am  to  construe  the  Act 
of  Parliament  so  as  to  vest  in  the  local  authority,  the  present 
defendants,  not  the  whole  of  the  land  acquired  and  required  for 
the  purposes  of  the  road,  but  only  so  much  as  was  required 
according  to  the  reasoning  of  the  Courts,  in  other  cases,  where 
the  land  was  not  acquired  at  all,  but  was  dedicated  to  the 
public  by  the  adjacent  owners,  and  I  am  accordingly  asked  to 
hold  that  the  legal  estate  in  a  portion  of  the  land,  namely,  that 
above  the  limits  required  for  the  passage  of  passengers  along 
the  road  and  that  below  the  surface  so  far  down  as  is  not 
required  for  the  purpose  of  the  road,  is  vested  in  somebody 
else. 

It  appears  to  me  that  the  Act  of  Parliament,  when  it  says 
that  the  streets  or  roads  shall  vest  in  the  local  authority,  has 
said  that  so  much  of  the  land  as  is  required  for  the  purpose  of 
the  road  shall  vest  in  them,  and  further  that  when  another 
Act  of  Parliament  has  authorized  trustees  to  acquire  land  in 
fee  simple  for  the  purposes  of  the  road,  it  is  impossible  for  any 
Court  to  say  that  the  whole  fee  simple  was  not  so  acquired  and 
required.  Consequently  in  this  particular  case  I  have  referred 
to  the  circumstances  of  the  case,  as  did  all  the  Courts  in  the 
cases  that  have  come  before  them  heretofore.  They  have  seen 
what  was  required  for  the  purposes  of  the  road.  I  have  got 
something  more  than  physical  requirements,  because  I  have 
got  the  Act  of  Parliament  authorizing  the  acquisition  for  the 
purposes  of  the  road,  and,  that  being  so,  it  appears  to  me  I  am 
bound  to  say  that  this  land  was  acquired  and  required  for  the 
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purposes  of  the  road.  If  it  were  not  so  the  difficulty  arises — 
in  whom  is  the  legal  estate  left  ? 

It  has  been  suggested  that  somehow  or  other  it  has  got  into 
the  adjacent  owners  and  has  been  rededicated.  I  confess  I 
am  unable  to  follow  that  argument.  The  legal  estate  was 
conveyed  out  and  out  in  fee  to  the  trustees,  and  the  only 
person  in  whom  it  may  be,  so  far  as  I  can  see,  is  the  last 
surviving  trustee  or  the  real  representative  of  such  last 
surviving  trustee.  But,  supposing  it  were  vested  in  him,  for 
whose  benefit  does  he  hold  it  ?  Against  whom  could  he  recover 
possession  after  all  this  lapse  of  years  ?  The  person  in  posses- 
sion, so  far  as  there  is  any  possible  possession,  is  the  local 
authority.  The  land  was  conveyed  for  the  purposes  of  the 
road.  The  local  authority  have  had  all  such  possession  as  is 
possible  for  a  local  authority.  The  fee,  so  far  as  it  exists  in 
any  portion  of  the  land  other  than  that  which  has  been  in  the 
occupation  of  the  local  authority,  is  held  by  a  bare  trustee ; 
and  so  far  as  I  can  see  the  only  conceivable  cestui  que  trust  is 
the  local  authority.  How  he  can  bring  any  action  to  recover 
possession  against  them  I  fail  to  see. 

The  only  other  suggestion  was  that  it  has  passed  to  the 
county  council  under  the  Act  of  1888.  It  seems  to  me  that  I 
should  do  wrong  to  attempt  to  follow  the  ingenious  suggestions 
of  counsel  so  as  to  be  astute  to  render  the  Act  a  failure  by 
coming  to  a  conclusion  which  to  my  mind  would  be  absurd. 

There  can  be  no  vesting  as  a  main  road  under  s.  11,  for  the 
urban  authority  have  retained  the  powers  and  duties  of 
maintaining  and  repairing  this  road. 

But  it  is  said  that  s.  64  applies.  [His  Lordship  read  it.]  It 
is  contended  that  under  these  sections  there  is  no  vesting  in 
the  urban  authority  of  the  legal  estate  in  so  much  of  the  land, 
which  has  been  incorporated  with  the  road,  as  is  not  used  for 
the  ordinary  road  purposes  under  s.  11,  but  that  under  s.  64  it 
is  vested  in  the  county  council.  I  think  that  would  be  an 
extravagant  conclusion  to  come  to.  The  two  sections,  11  and 
64,  seem  to  me  to  be  intended  to  be  read  together;  and  the 
property  which  is  excepted  by  the  words  in  s.  11  is  intended  to 
be  vested,  under  the  sections  of  the  Public  Health  Act  which 
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have  been  quoted,  in  the  urban  authority.    The  Act  of  1888,  to  far  well 
my  mind,  really  assists  the  plaintiffs  rather  than  the  defendants. 
I  think  that  exhausts  the  suggestions  that  were  made  as  ^ 
regards  every  possible  tenant  into  whom  the  legal  estate  in 
the  fee  simple  of  this  land  may  have  got. 

But  I  desire  to  point  out  that  the  reasoning  on  which  the 
former  cases  have  gone,  namely,  that  the  Legislature  must  not 
be  presumed  to  have  taken  away  without  compensation  any- 
thing more  than  was  absolutely  required,  is  inapplicable  to  a 
case  like  the  present :  the  land  has  been  acquired  and  paid  for 
for  the  very  purpose  of  the  road.  That  would  not  be  sufficient 
in  itself  to  enable  me  to  give  the  construction  I  have  given  to 
the  word  street."  I  arrive  at  that,  as  I  have  already  pointed 
out,  by  saying  that  what  the  Courts  have  held  street  to  mean 
is  so  much  as  is  required  for  the  purposes  of  the  street." 
That  being  so,  I  hold  that  in  the  present  case  the  whole  of  the 
land  was  acquired  and  is  still  required  for  the  purposes  of  the 
street. 

The  plaintiffs  had  no  right,  therefore,  to  take  their  wires 
across  the  portion  of  the  atmosphere  which  lies  above  this 
piece  of  land  belonging  to  the  defendant  council,  and,  therefore, 
their  application  for  an  injunction  fails. 

But  under  the  circumstances  of  the  case  and  the  submission 
made  so  late  as  the  rejoinder,  I  think  justice  will  be  done  by 
my  dismissing  the  action  without  costs. 


Solicitors  :  Benliam  d  Meyer  ;  A.  M.  M.  Forbes. 
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Will — Legacy — Charity — Non-existence  of  Institution  named — Lapse— 
Cy-pres — Meaning  of  "  Oharitahle  Institution.^^ . 

The  testatrix  by  her  will  gave  pecuniary  legacies  to  charities  established 
for  a  variety  of  purposes,  e.g.,  to  aid  consumptive  persons,  blind  persons, 
orphans,  deaf  and  dumb  persons,  epileptics  and  paralytics.  One  of  the 
legacies  was  of  a  sum  of  500?.  to  "  the  Home  for  the  Homeless,  27,  Eed 
Lion  Square,  London." 

After  providing  that  in  the  event  of  any  question  arising  as  to  the 
designation  of  any  of  the  charitable  institutions,  or  of  any  doubt  arising 
as  to  which  one  of  two  or  more  of  them  it  was  intended  to  benefit,  the 
decision  should  rest  absolutely  with  her  executor,  and  after  giving  other 
legacies,  the  testatrix  provided  that  her  residuary  moneys  should  be 
"divided  rateably  among  the  various  charitable  institutions  which  are 
beneficiaries  under  this  instrument." 

At  the  date  of  the  will  there  was  not,  and  there  never  had  previously 
been,  in  London  any  charitable  institution  known  as  the  "  Home  for  the 
Homeless."  After  making  provision  for  debts  and  legacies  there  was  a 
fund  distributable  as  residue  among  the  charitable  institutions  which 
were  beneficiaries  under  the  will : — 

Held,  (1.)  that  the  Court  was  justified  in  drawing  the  inference  of  a 
general  charitable  intention  with  reference  to  the  gift  of  500?.,  and  that 
the  gift  did  not  lapse,  but  must  be  administered  cy-pres ;  (2.)  that  the 
word  "  institutions  "  was  large  enough  to  include  any  authority  or  person 
that  would  have  to  administer  the  fund,  and  that  that  authority  or  person 
was  also  entitled  to  the  share  of  residue  which  would  have  been  taken  by 
the  "  Home  for  the  Homeless  "  if  it  had  existed. 

Saeah  Davis,  by  her  will  dated  March  30,  1894,  after 
revoking  former  testamentary  dispositions,  gave  to  the  Con- 
sumption Hospital,  Brompton,  500/. ;  to  the  School  for  the 
Indigent  BHnd,  South v^ark,  lOOOZ. ;  to  the  Koyal  Albert  Orphan 
Asylum,  Bagshot,  500Z. ;  "  to  the  Home  for  the  Homeless, 
27,  Eed  Lion  Square,  London,  the  sum  of  five  hundred  pounds 
{5001. Y' ;  to  St.  Mary  Hospital,  Cambridge  Place,  Paddington, 
500/. ;  to  the  Female  Orphan  Asylum  at  Beddington,  Surrey, 
500Z. ;  to  the  Deaf  and  Dumb  Asylum,  Old  Kent  Koad,  500Z. ; 
to  the  London  Fever  Hospital,  Islington,  2001. ;  to  the  Small 
Pox  Hospital,  Highgate  Hill,  Upper  Holloway,  the  sum  of 
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lOOZ. ;  to  the  Hospital  for  Epilepsy  and  Paralysis,  Portland 
Terrace,  Eegent's  Park,  500Z. 

The  will  continued  as  follows :  "  And  I  declare  that  the 
receipt  of  the  respective  treasurers  of  the  aforesaid  institutions 
shall  be  a  sufficient  discharge  to  my  executor  for  the  said 
legacies  respectively,  and  though,  in  the  event  of  the  assets 
of  my  estate  proving  insufficient  to  discharge  the  said  legacies 
in  full,  they  must  all  abate  pro  tanto,  yet  my  will  is  that  the 
said  legacies  shall  not  only  be  paid  in  full,  but  that  they  shall 
also  be  paid  free  from  legacy  duty,  and,  further,  in  the  event 
of  any  question  arising  as  to  the  designation  of  any  of  the 
charitable  institutions  hereinbefore  mentioned,  or  of  any  doubt 
existing  as  to  which  one  of  two  or  more  of  such  institutions  it 
is  intended  to  benefit,  the  decision  shall  rest  absolutely  with 
my  executor."  And,  after  giving,  free  of  legacy  duty,  certain 
pecuniary  legacies  to  individuals  and  appointing  an  executor, 
the  testatrix  declared  as  follows :  "If,  after  the  payment  of 
my  funeral  and  testamentary  expenses  and  debts,  and  after 
the  payment  in  full,  free  of  legacy  duty,  of  all  and  singular 
the  legacies  hereinbefore  mentioned,  there  be  remaining  any 
residue  of  funds  derived  from  the  sale  and  realization  of  my 
stocks,  debentures,  or  other  real  and  personal  securities  or  any 
other  residuary  moneys  whatsoever,  the  same  shall  be  divided 
rateably  among  the  various  charitable  institutions  which  are 
beneficiaries  under  this  instrument." 

The  testatrix  died  in  1899,  and  her  will  was  proved  in  the 
same  year.  Her  estate  was  sufficient  to  leave  a  large  sum 
available  for  rateable  distribution  among  the  charitable  institu- 
tions under  the  residuary  gift. 

An  originating  summons  was  taken  out,  in  which  the  execu- 
tor was  plaintiff,  and  the  secretary  of  the  British  Asylum  for 
Deaf  and  Dumb  Females,  the  secretary  to  the  School  for  the 
Indigent  Bhnd,  and  the  Attorney-General  were  defendants, 
for  the  determination  of  the  questions — (1.)  Whether  the 
British  Asylum  for  Deaf  and  Dumb  Females  was  entitled  to 
the  legacy  of  500Z.  and  share  of  residue  given  to  the  Home  for 
the  Homeless,  27,  Eed  Lion  Square,  London.  (2.)  In  the 
event  of  the  British  Asylum  not  being  so  entitled,  how  (a)  the 
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legacy  of  500Z.  and  (b)  the  same  share  of  residue  ought  to  be 
applied.  On  January  26,  1900,  Byrne  J.  ordered  the  following 
inquiry  to  be  made :  "  Whether  there  was  on  March  30,  1894 
(the  date  of  the  testatrix's  will),  or  previously,  any  and  what 
charitable  institution  in  London  called  or  known  as  *  The 
Home  for  the  Homeless,'  or  bearing  any  and  what  similar  title, 
and  what  charitable  institution  (if  any)  was  by  the  testatrix  in 
her  will  intended  to  be  referred  to  under  the  designation  of 
*  The  Home  for  the  Homeless,  27,  Bed  Lion  Square,  London.' 

J.  B.  Davis,  one  of  the  next  of  kin,  was  served  with  the 
order  and  made  a  defendant  to  the  summons,  and  in  December, 
1901,  the  master  certified  that  the  result  of  the  inquiry  was  that 
at  the  date  of  the  will  or  previously  there  was  "  no  charitable 
institution  in  London  called  or  known  as  *  The  Home  for  the 
Homeless,'  or  bearing  a  similar  title,"  and  that  no  evidence 
had  been  adduced  to  enable  him  to  certify  "  what  charitable 
institution  was  by  the  testatrix  in  her  will  intended  to  be 
referred  to  under  the  designation  of  *  The  Home  for  the 
Homeless,  27,  Ked  Lion  Square,  London.'  " 

The  summons  was  heard  before  Buckley  J.  on  February  25 
and  26,  1902,  when  the  following  questions  were  argued — 
(1.)  Whether  there  was  a  lapse  of  the  legacy  of  6001.  to  the 
Home  for  the  Homeless,  or  such  an  indication  of  a  general 
charitable  intent  as  to  justify  a  cy-pres  appHcation  of  the 
legacy,  and  (2.)  how  the  share  of  residue  which  was  given  to 
the  Home  for  the  Homeless  was  to  be  applied. 

H.  M.  Humphry,  for  the  executor. 

H.  Terrell,  K.C.,  and  W.  M,  Gann,  for  J.  B.  Davis,  repre- 
senting the  next  of  kin.  As  there  is  not  and  never  has  been 
such  a  charitable  institution  as  the  Home  for  the  Homeless^ 
the  gift  to  that  supposed  charity  fails  altogether,  and  the  legacy 
is  not  applicable  cy-pres. 

Where  there  is  a  legacy  to  a  charitable  institution  which  at 
some  time  existed  but  has  ceased  to  do  so  at  the  date  of  the 
will,  there  is  a  lapse  and  the  cy-pres  doctrine  is  inapplicable  : 
In  re  Ovey.  (1)  On  the  other  hand,  where  there  is  a  gift  to  a 
(1)  (1885)  29  Ch.  D.  560. 
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charitable  institution  which  cannot  be  identified,  the  Court  BUCKLEY 
sometimes  finds  that  there  is  a  general  charitable  intent. 
Where  no  such  institution  could  be  found  as  the  society 
instituted  for  the  increase  and  encouragement  of  good  ser- 
vants," it  was  held  that  the  gift  did  not  fail :  Loscombe  v. 
Wmtringham.  (1)  Lord  Langdale  M.E.  said  that  he  could 
not  "  suppose  that  the  testator  had  a  special  intention  in 
favour  of  this  particular  society  only." 

Where  the  testatrix  bequeathed  "  to  the  following  societies 
or  institutions  established  or  carried  on  in  London  "  several 
legacies,  including  one  to  "  the  Clergy  Society,"  and  no  society 
of  that  description  could  be  found,  but  there  were  other  gifts 
to  societies  connected  with  the  Church  of  England,  Page 
Wood  V.-C.  inferred  an  intent  to  benefit  the  clergy  of  the 
Church  of  England,  and  applied  the  cy-pres  doctrine :  In  re 
Clergy  Society,  (2)  James  V.-C.  applied  the  doctrine  where 
there  was  a  gift  to  the  Church  Pastoral  Aid  Society  in  Ireland, 
and  with  the  assent  of  the  Attorney-General  ordered  payment 
to  the  Spiritual  Aid  Society  for  Ireland :  In  re  Maguire.  (3) 
There  the  ground  was  general  charitable  intent. 

On  the  other  hand,  where  trusts  were  declared  with  reference 
to  a  private  chapel  on  the  settlor's  estate,  but  were  not  acted 
on  in  the  settlor's  lifetime  except  to  a  limited  extent,  Chitty  J. 
declined  to  impute  to  the  settlor  any  charitable  intent  inde- 
pendently of  the  estate  and  declared  the  trusts  void  :  Hoare  v. 
Hoare.  (4) 

In  In  re  Bymer  (5)  the  gift  was  to  a  society  which  ceased  to 
exist  shortly  before  the  death  of  the  testator,  and  Chitty  J. 
and  the  Court  of  Appeal  held  that  the  gift  was  for  the  benefit 
of  the  particular  institution,  and  could  not  be  applied  cy-pres 
but  failed.  The  Courts  in  that  case  followed  Clark  v. 
Taylor  (6),  which  also  related  to  an  institution  which  had 
existed  but  had  failed. 

[Buckley  J.  referred  to  In  re  Slevin.  (7)] 


(1)  (1850)  13  Beav.  87,  89.  (4)  (1886)  56  L.  T.  147. 

(2)  (1856)  2  K.  &  J.  615.  (5)  [1895]  1  Ch.  19. 

(3)  (1870)  L.  K.  9  Eq.  632.  (6)  (1853)  1  Drew.  642. 

(7)  [1891]  2  Ch.  236. 
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There  is  nothing  in  the  cases  cited  inconsistent  with  the 
view  that  the  legacy  in  this  case  lapses  and  that  the  500Z.  goes 
to  the  next  of  kin. 

J.  M.  Stone,  for  the  School  for  the  Indigent  Blind.  The 
500Z.  which  is  the  subject  of  the  gift  to  the  Home  for  the 
Homeless  does  not  lapse  but  falls  into  residue,  and  is  divisible 
rateably  among  the  other  charitable  institutions  mentioned 
in  the  will :  In  re  White's  Trusts  (1)  and  Moggridge  v. 
Thackwell.  (2) 

\_H,  Terrell,  K.C.,  referred  to  Marsh  y .  Attorney -General,  (3)] 
B.  J.  Par  Jeer,  for  the  Attorney-General.  Where  the  charity 
named  in  the  will  has  been  in  existence  but  has  ceased  to  exist 
at  the  date  of  the  will  there  is  a  lapse ;  but  where  the  society 
named  has  never  existed  the  Court  may  draw  the  inference 
that  the  gift  was  made  with  a  general  charitable  intent. 

Buckley  J.  This  testatrix  bequeathed  to  the  **Home  for 
the  Homeless,  27,  Bed  Lion  Square,  London,"  the  sum  of 
5001.  At  the  date  of  her  will  there  was  not,  and  there  never 
had  previously  been  in  London,  any  charitable  institution 
known  as  the  "  Home  for  the  Homeless."  The  question  I 
have  to  determine,  therefore,  is  whether,  having  regard  to  the 
whole  of  this  will,  there  is  a  lapse,  or  whether  there  is  an 
indication  of  a  general  charitable  intention  so  that  effect  can 
be  given  to  the  gift,  although  the  legatee  named  was,  and  is, 
non-existent. 

Now  there  is  one  class  of  decisions  which  deals  with  the 
case  in  which  a  legacy  is  given  to  a  charitable  institution 
which  has  existed  but  has  ceased  to  exist.  I  think  that  in  all 
or  nearly  all  these  cases  the  charitable  institution  named  in 
the  will  existed  at  the  date  of  the  will,  but  ceased  to  exist 
before  the  testator's  death.  In  that  class  of  cases  it  has  been 
held  that  there  is  a  lapse. 

The  earliest  authorities  upon  the  point  are  a  decision 
of  Kindersley  V.-C.  in  Clark  v.  Taylor  (4),  and  another  of 
Stuart  V.-C.  in  Bussell  v.  Kellett.  (5)    In  Fisk  v.  Attorney- 

(1)  (1886)  33  Ch.  D.  449.  (3)  (1860)  2  J.  &  H.  61. 

(2)  (1803)  7  Yes.  36 ;  6  R.  R.  76.  (4)  1  Drew.  642. 

(5)  (1855)  3  Sm.  &  Gifif.  264. 
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Ge7ieral  (1)  Page  Wood  V.-C.  said  :  "  Then  there  is  the  other  BUCKLEY 
point  which  was  argued  by  Mr.  Wickens,  as  to  the  gift  to  the 
charity  which  no  longer  exists.  I  am  far  from  saying  that 
that  argument  may  not  some  day  or  other  require  further 
consideration."  That  is  to  say,  Page  Wood  Y.-C.  at  that  date 
doubted  whether,  in  such  a  state  of  facts  as  that,  the  Court 
might  not  still  be  able  to  find  a  general  charitable  intention. 
However,  that  matter  has  since  come  before  this  Court  in 
In  re  Ovey  (2),  and  before  the  Court  of  Appeal  in  In  re 
Bymer  (3),  and  it  must  now  be  taken  that  that  intimation  of 
Page-Wood  V.-C.  in  Fish  v.  Attorney -General  (1)  cannot  be 
relied  on,  and  that  the  rule  in  Clarh  v.  Taylor  (4)  is  the  right 
one.  In  In  re  Bymer  (3)  Lord  Herschell,  at  page  34  of  the 
report,  says  that  the  cases  relied  on  by  the  appellant's  counsel 
seem  to  lead  to  the  conclusion  that  this  case  does  come 
within  the  class  of  cases,  the  first  of  which  is  Clarh  v. 
Taylor  (4),  decided  forty  years  ago,  but  which  has  been 
followed  often  since,  and  that  there  is  really  no  authority  in 
any  way  conflicting  with  that  series  of  decisions.  Certainly 
on  principle  they  seem  to  me  to  be  sound."  So  that  I  start 
with  this :  that  if  there  be  a  gift  to  a  charitable  institution 
which  existed,  but  has  ceased  to  exist,  there  is  a  lapse. 

That  is  not  the  case  with  which  I  have  to  deal  here.  This 
gift  is  to  a  charitable  institution  which  never  existed  at  all. 
There  are  four  decisions  upon  that  class  of  case.  I  must 
examine  them  in  detail,  but  the  principle  which  seems  to  me 
to  underlie  them  all  is,  that  where  you  find  a  gift  to  a  charitable 
institution  which  never  existed,  the  Court,  which  always  leans 
in  favour  of  charity,  is  more  ready  to  infer  a  general  charit- 
able intention  than  to  infer  the  contrary.  Of  course,  it  is 
perfectly  possible  to  contemplate  that  a  testator  may  have 
intended  to  benefit  a  particular  institution  which  he  thought 
existed,  but  which  did  not  exist.  Nevertheless,  when  I  look 
at  the  four  cases  which  I  have  referred  to,  I  find  that  the 
Court  did  not  regard  the  intention  to  benefit  a  particular 
institution  as  the  more  probable  state  of  things,  but  regarded 


(1)  (1867)  L.  K.  4  Eq.  521,  527. 

(2)  29  Ch.  D.  560. 


(3)  [1895]  1  Ch.  19,  34. 

(4)  1  Drew.  642. 
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BUCKLEY  it  as  more  probable  that  wbat  the  testator  had  in  view  was 
not  the  person  but  the  purpose.  There  was  no  person  such  as 
he  described,  and  the  Court  gave  effect  to  the  purpose  which  he 
indicated.  Of  those  four  cases  I  will  take  the  first  and  the  last 
together ;  they  have  less  bearing  on  the  point  before  me  than 
the  other  two.  The  first  is  Loscomhe  v.  Wijitringham.  (1) 
The  gift  there  was  "  to  the  governors,  guardians,  and  trustees 
of  a  society  instituted  for  the  increase  and  encouragement  of 
good  servants,  to  the  intent  and  purpose  that  the  sum  of 
500Z.  of  lawful  money  of  Great  Britain  might  be  paid  to  the 
governors,  guardians,  and  trustees  of  the  said  society  for  the 
increase  and  encouragement  of  good  servants."  The  first 
obvious  comment  is  that  no  society  is  mentioned  at  all  by  its 
name.  The  particular  sort  of  society  is  pointed  to,  and  that  is 
all.  It  was  easy,  as  it  seems  to  me,  in  that  case  to  arrive  at 
the  conclusion  that  the  object  of  the  testator  was  to  give  to  a 
purpose  and  not  to  a  person,  and  to  hold,  as  was  held  there, 
that  there  was  a  good  charitable  gift. 

The  last  case  in  point  of  date  is  that  of  Hoare  v.  Hoare.  (2) 
[His  Lordship  stated  the  facts  of  that  case,  and  continued : — ] 
Chitty  J.  held  that  there  was  not  a  general  charitable  pur- 
pose, but  that  the  settlor's  purpose  was  only  to  devote  a  sum 
of  money  to  the  maintenance  of  what  was  not  a  public  chapel, 
but  his  own  private  chapel  on  his  own  estate,  and  that,  having 
regard  to  this  definition  of  the  purpose,  that  purpose  had  failed 
and  the  trusts  were  invalid.  It  seems  to  me  that  that  case 
turned  on  its  own  particular  facts,  and  does  not  assist  me  very 
much  on  general  principles. 

There  remain  two  other  cases,  and  from  those,  it  seems  to 
me,  the  principle  is  to  be  deduced.  One  is  In  re  Clergy 
Society.  (3)  There  legacies  were  given  "to  the  following 
societies  or  institutions  established  or  carried  on  in  London  " 
in  this  order:  to  the  Church  Building  Society,  so  much;  to 
the  Clergy  Society,  so  much ;  to  the  Society  for  Promoting 
Christian  Knowledge,  so  much;  to  the  Church  Missionary 
Society,  so  much  ;  and  to  the  Clergy  Orphan  Society,  so  much. 

(1)  13  Beav.^87.  (2)  56  L.  T.  147. 

(3)  2  K.  &  J.  615,  622. 
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No  society  came  forward  and  established  that  it  was  the 
■society  mentioned  as  "  the  Clergy  Society."  There  was  a 
society  in  the  diocese  of  Gloucester  to  which  the  testatrix  had 
been  a  contributor,  but  the  Vice-Chancellor  thought  that  was 
•excluded  because  it  was  not  established  or  carried  on  in 
London.  As  regards  those  societies  which  were  established  or 
carried  on  in  London,  none  of  them  answered  the  description 
of  "  the  Clergy  Society."  The  Court,  nevertheless,  came  to  the 
conclusion  that  a  good  general  charitable  purpose  had  been 
declared,  and  looking  at  page  622  of  the  report  it  is  evident 
that  the  Court  proceeded  upon  this  ground — that,  having 
regard  to  the  position  in  which  the  gift  was  placed  in  the  will 
— that  is  to  say,  with  the  other  gifts  which  I  have  referred  to 
on  either  side  of  it — there  was  sufficient  to  shew  a  general 
charitable  purpose.  The  Vice-Chancellor  says  :  "  Then  it  was 
suggested,  that  the  bequest  must  be  considered  void  for  uncer- 
tainty, because  no  object  can  be  found  to  answer  the  descrip- 
tion. In  the  case  before  Knight  Bruce  L.J.  there  was  a  gift 
to  a  charity  in  Middlesex ;  and  there  being  none  which  exactly 
answered  the  description,  it  was  held,  that  the  Court  had 
authority  to  direct  a  scheme ;  and,  in  this  case,  this  legacy 
being  preceded  by  a  legacy  to  the  Church  Building  Society, 
and  followed  by  legacies  to  the  Church  Missionary  Society  and 
to  the  Clergy  Orphan  Society,  I  think  there  is  sufficient  on  the 
face  of  the  will  to  shew  that  the  testatrix  meant  to  confer  a 
•charitable  benefit  on  the  clergy  of  the  Church  of  England." 
That  seems  to  me  to  have  been  the  ratio  decidendi  in  In  re 
Clergy  Society.  (1)  The  remaining  case,  In  re  Maguire  (2),  is 
a  decision  of  James  V.-C,  and  is,  in  my  opinion,  a  very  strong 
case.  The  gift  upon  which  the  question  arose  was  to  the 
Church  Pastoral  Aid  Society  in  Ireland."  There  was  no  such 
society.  The  immediately  preceding  gift  was  to  the  "  Church 
Pastoral  Aid  Society  in  England,"  and  there  was  such  a 
society.  There  might  have  been  a  strong  inference  there 
that  as  in  the  case  of  the  former  gift  there  was  such  a  person 
as  was  referred  to,  the  second  gift  indicated  a  person,  and  not 
a  purpose.    The  Vice-Chancellor  thought  not.    There  was  in 

(1)  2  K.  &  J.  615,  622.  (2)  L.  R.  9  Eq.  632,  634. 


BUCKLEY 
.1. 

1902 

Davis, 
In  re. 

Hannen 

V. 

HiLLYER. 


884 


CHANCEEY  DIVISION. 


[19021 


BUCKLEY 
J. 

1902 

Davis, 
In  re, 

Hannen 

V. 

HiLLYER. 


the  will  a  precediDg  gift  to  a  society  which  did  exist,  namely, 
the  Additional  Curates'  Aid  Society  in  Ireland.  Those,  I  think, 
are  all  the  material  facts  of  that  case.  In  his  judgment  the 
Vice-Chancellor  said  :  "  The  intention  of  the  testatrix  to  devote 
this  sum  to  charity,  and  also  the  particular  object  of  the 
charity,  are  sufficiently  indicated  by  the  name  of  the  society 
itself,  and  by  the  place  in  which  the  legacy  is  found  among 
other  legacies  to  charity.  There  can  be  no  doubt  of  the  inten- 
tion of  the  testatrix  to  provide  for  the  objects  embraced  by 
the  Spiritual  Aid  Society  " — that  was  the  same  society  as  the 
Additional  Curates'  Aid  Society,  which  had  changed  its  name — 
"  and  it  follows  from  Loscomhe  v.  Wintringham  (1)  and  In 
re  Clergy  Society  (2)  that  this  is  a  perfectly  good  charitable 
bequest."  Then,  after  referring  to  what  Page  Wood  V.-C.  said 
in  Fish  \ .  Attorney -General  (3),  James  V.-C.  said  :  "  I  certainly 
do  not  intend  myself  to  go  further  than  Wood  V.-C.  did,  but 
in  this  case  there  is  a  clear  intention  by  the  testatrix  to  effect  a 
particular  object  of  charity — pastoral  aid  in  Ireland — which  is 
carried  out  by  the  society  now  claiming  it.  I  apprehend  the 
Attorney-General  will  not  object,  and  there  will  be  an  order  for 
payment  of  the  legacy  to  the  Spiritual  Aid  Society  for  Ireland 
to  be  applied  for  the  purposes  of  Church  pastoral  aid  in  Ireland." 
As  I  said,  the  Spiritual  Aid  Society  was  a  society  to  which, 
beyond  question,  a  gift  had  already  been  made  by  the  will. 

It  seems  to  me  that  the  principle  which  is  to  be  extracted 
from  In  re  Clergy  Society  (2)  and  In  re  Maguire  (4)  is  that  the 
Court  will  in  this  class  of  cases — where  there  is  a  gift  to  a 
charity  which  has  never  existed  at  all — lean  in  favour  of  a 
general  charitable  purpose,  and  will  accept  even  a  small  indica- 
tion of  the  testator's  intention  as  sufficient  to  shew  that  a 
purpose,  and  not  a  person,  is  intended. 

Now,  in  the  will  in  the  present  case  I  find,  in  the  first  place, 
that  this  gift  is  interpolated  between  other  charitable  gifts. 
To  summarise  the  objects  of  the  gifts,  they  are:  first,  the 
bhnd ;  secondly,  orphans ;  then  comes  the  one  in  question,  the 
home  for  the  homeless  ;  then  a  hospital ;  then  orphans  again ; 


(1)  13  Beav.  87. 

(2)  2  K.  &  J.  615. 


(3)  L.  K.  4  Eq.  521. 

(4)  L.  K.  9  Eq.  632. 
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then  the  deaf  and  dumb  ;  then  fever  and  small-pox  hospitals,  BUCKLEY 
and  the  hospital  for  epilepsy  and  paralysis.  So  that  you 
find  this  gift  to  a  non-existent  charity  called  "  the  Home  for 
the  Homeless  "  interpolated  between  gifts  to  the  blind  and 
to  orphans,  to  the  deaf  and  dumb,  and  to  the  sick.  I  find 
one  ground  there  that  was  relied  upon  in  both  In  re  Clergy 
Society  (1)  and  In  re  Maguire.  (2)  In  a  later  part  of  her  will 
the  testatrix  says :  In  the  event  of  any  question  arising  as  to 
the  designation  of  any  of  the  charitable  institutions  herein- 
before mentioned,  or  of  any  doubt  existing  as  to  which  one  of 
two  or  more  of  such  institutions  it  is  intended  to  benefit,  the 
decision  shall  rest  absolutely  with  my  executor."  It  seems 
to  me  that  that  is  the  plainest  indication  that  the  testatrix 
intended  that  her  charitable  purposes  should  not  fail  because 
she  had  made  some  mistake  as  to  the  person  to  whom  she  had 
directed  the  legacy  to  be  paid.  And  there  is  this  further 
indication  of  intention.  When  the  testatrix  comes  to  residue, 
she  gives  it  so  that  it  "  shall  be  divided  rateably  among  the 
various  charitable  institutions  which  are  beneficiaries  under 
this  instrument."  I  think  that  there  is  more  ground  here  than 
there  was  in  either  In  re  Clergy  Society  (1)  or  In  re  Maguire  (2) 
for  the  Court  drawing  the  inference  of  a  general  charitable 
intention,  and  I  therefore  hold  that  the  legacy  is  effectual. 

I  desire  to  add  that  Loscomhe  v.  WintringJiam  (3),  In  re 
Clergy  Society  (1),  and  In  re  Maguire  (2)  were  all  considered 
by  Lord  Herschell  in  In  re  Bymer.  (4)  Dealing  there  with  a 
case  of  gift  to  a  charity  existing  at  the  date  of  the  will,  but 
which  had  ceased  to  exist.  Lord  Herschell  says  :  *'  The  appel- 
lant contends  that  under  those  circumstances,  and  on  the 
cy-pres  doctrine,  the  gift  ought  still  to  be  treated  as  charitable, 
and  to  be  applied  to  some  cognate  purpose.  In  support  of  this, 
when  once  the  construction  has  been  arrived  at  which  I  have 
put  upon  the  will,  I  have  been  unable  to  find  that  they  have 
cited  a  single  authority  in  point.  They  placed  reliance  upon 
the  decision  of  Lord  Eldon  in  Moggridge  v.  TliacTiwell  (5)  and 
Mills  V.  Farmer,''  (6)    From  the  latter  case  he  reads  this 


(1)  2  K.  &  J.  615. 

(2)  L.  E.  9  Eq.  632. 

(3)  13  Beav.  87. 


(4)  [1895]  1  Ch.  19,  29. 

(5)  7  Ves.  86  ;  6  R.  R.  76. 

(6)  (1815)  1  Mer.  55;  13  R.  R.  247, 


886 


CHANCEEY  DIVISION. 


[1902] 


Davis, 
In  re. 

Hannen 

V. 

HiLLYEK. 


BUCKLEY  language  of  Lord  Eldon  (1) :  But,  to  give  effect  to  a  bequest 
in  favour  of  charity,  the  Court  will  ....  supply  the  place  of 
an  executor  and  carry  into  effect  that  which,  in  the  case  of 
individuals,  must  have  failed  altogether.  This  distinction  has 
proceeded  partly,  perhaps,  on  principles  in  the  Eoman  law 
which  we  do  not  at  this  time  perfectly  comprehend ;  and 
partly,  no  doubt,  on  the  religious  notions  which  formerly 
obtained  in  this  country,  according  to  which  it  fell  to  the 
Ordinary's  province  to  distribute,  in  case  of  intestacy.  A 
third  principle,  which  it  is  now  too  late  to  call  in  question,  is, 
that  in  all  cases  in  which  the  testator  has  expressed  an  inten- 
tion to  give  to  charitable  purposes,  if  that  intention  is  declared 
absolutely,  and  nothing  is  left  uncertain  but  the  mode  in  which 
it  is  to  be  carried  into  effect,  the  intention  will  be  carried  into 
execution  by  this  Court,  which  will  then  supply  the  mode 
which  alone  was  left  deficient."  Lord  Herschell  then  goes  on 
to  say  that  that  is  the  principle  in  Moggridge  v.  Thachwell  (2) 
and  in  Mills  v.  Farmer  (3),  and  then,  after  mentioning  Los- 
combe  v.  Wintringham  (4),  In  re  Clergy  Society  (5),  and  Li  re 
Maguire  (6),  he  adds  :  "  Those  cases  also  form  a  class  which  has 
been  established  upon  the  same  principles  and  considerations 
as  I  think  guided  the  Court  in  Moggridge  v.  Thachwell  (2) 
and  Mills  v.  Farmer  (3),  and  that  class  of  case." 


J.  M.  Stone.  A  further  question  arises,  namely,  Who  is 
entitled  to  the  share  of  residue  which  would  have  gone  to  the 
"  Home  for  the  Homeless  "  if  there  had  been  such  an  institu- 
tion ?  The  residue  is  to  be  divided  rateably  amongst  the 
charitable  "institutions"  which  are  "benficiaries  under  this 
instrument."  To  come  within  the  gift  the  object  must  be  first 
an  "institution"  and  secondly  a  beneficiary  "under"  the 
will.  The  Court  having  taken  the  view  that  the  500Z.  given 
to  the  non-existent  home  does  not  lapse  to  the  next  of  kin,  but 
must  be  applied  to  charitable  purposes,  the  authority  which 
will  carry  those  purposes  into  effect  cannot  be  said  to  be  either 
a  charitable  or  other  institution,  or  to  take  "  under  "  the  will. 


(1)  1  Mer.  94. 

(2)  7  VeB.  36  ;  6  R.  R.  70. 

(3)  1  Mer.  65  ;  13  R.  R.  247. 


(4)  13  Beav.  87. 

(5)  2  K.  &  J.  615. 

(6)  L.  R.  9  Eq.  632. 
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The  Court  has  inferred  a  general  charitable  intention,  and 
^*  where  money  is  given  to  charity  generally  and  indefinitely, 
without  trustees  or  objects  selected,  the  King,  as  parens  patriae, 
is  the  constitutional  trustee":  Moggridge  v.  Thackwell.  (1) 
The  King  does  not  come  within  the  term  charitable  institution. 
If,  on  the  other  hand,  there  is  a  charitable  trust  in  favour  of  a 
specific  object,  which  the  Court  will  execute  by  means  of  a 
scheme,  neither  the  Court  nor  any  person  or  authority  which 
has  to  effect  the  charitable  purpose  can  be  said  to  be  a  chari- 
table institution.  And  neither  the  King,  nor  the  Court  nor 
any  such  person  or  authority  can  be  said  to  take  under  this 
instrument."  And  those  who  do  take  the  500Z.  take  it  under  the 
cy-pres  doctrine — not  under  the  will ;  and  therefore  the  whole 
residue  ought  to  be  divided  amongst  the  charitable  institutions, 
other  than  the  "  Home  for  the  Homeless  "  named  in  the  will. 

B.  J.  Parker.  Moggridge  v.  Thackioell  (2)  shews  that 
"  where  there  is  a  general  indefinite  purpose,  not  fixing  itself 
upon  any  object  ....  the  disposition  is  in  the  King  by  Sign 
Manuel,  but  where  the  execution  is  to  be  by  a  trustee  with 
general  or  some  objects  pointed  out,  there  the  Court  will  take 
the  administration  of  the  trust."  And  Lord  Eldon  says  :  "  I 
have .  the  less  difficulty,  from  the  doctrine  hinted  at  in  the 
Attorney-General  v.  Matthews  (3),  as  the  doctrine  of  the 
constitution  of  the  country,  and  this  is  also  the  language  of 
Wilmot  L.C.J. ,  that,  whether  this  Court,  or  the  King  by  Sign 
Manuel,  executes  it,  the  constitution  finds  a  trustee  in  the 
Court,  or  the  King,  to  act  in  the  one  case  as  the  Court  would 
act;  and,  considering  the  King,  parens  patriae,  as  one,  who 
would  act,  exercising  a  discretion  with  reference  to  the  inten- 
tion. Therefore  there  would  not  be,  as  there  ought  not,  any 
difference  in  the  execution ;  and  I  am  dehvered  from  the 
anxiety  I  should  feel  from  the  consideration,  that  I  should  be 
taking  away  from  the  natural  expectations  of  those,  w^hose 
disappointment  I  regret  as  much  as  any  one  ;  for  those,  whose 
duty  it  would  be  to  advise  the  Crown,  would  think  themselves 
equally  bound  to  attend  to  the  particular  object."  He  means 
that  it  is  only  a  question  of  procedure,  and  that  whether  the 
charitable  purpose  is  effected  by  the  King  or  some  one  else, 
(1)  7  V£a.  ae,  83  ;  6  E.  E.  76.       (2)  7  Ves.  87.       (3)  (1676)  2  Lev.  167. 
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there  is  the  administration  of  a  trust  and  not  a  mere  act  of 
grace.  If  there  is  a  good  charitable  trust  the  word  institution  " 
cannot  be  confined  to  the  charity  named  in  the  will. 

Buckley  J.  The  further  question  raised  is  this :  The 
residue  is  given  "to  be  divided  rateably  among  the  various 
charitable  institutions  which  are  beneficiaries  under  this  instru- 
ment." It  is  argued  that  the  authority  which  may  have  to 
effect  the  general  charitable  purpose  as  regards  this  legacy  will 
not  be  within  the  words  charitable  institutions  which  are 
beneficiaries  under  this  instrument."  Now,  if  it  be  a  question 
whether  the  purpose  here  described  is  a  general  indefinite 
purpose,  in  which  case  it  would  be  for  the  King  by  sign 
manual  to  deal  with  the  fund,  or  whether  there  is  an  object 
pointed  out  in  which  case  the  fund  would  be  administered  by 
the  Court,  I  do  not  know  that  I  need  decide  that  question, 
having  regard  to  what  was  said  in  Moggridge  v.  Thackwell,  (1) 
As  at  present  advised,  it  seems  to  me  that  there  is  not  a  general 
indefinite  purpose,  but  a  specific  object — that  is,  that  the 
homeless  are  to  be  benefited.  But  whether  it  be  the  one  or 
the  other,  it  seems  to  me  it  would  be  a  most  narrow  construc- 
tion to  hold  that  the  authority,  whoever  it  is,  that  will  have  to 
give  effect  to  the  general  charitable  purpose,  is  not  within 
the  words  "charitable  institutions  which  are  beneficiaries 
under  this  instrument."  However  this  fund  is  administered,  it 
must  be  administered  by  somebody  or  other  in  favour  of  a  class 
of  persons — that  is,  the  homeless.  The  word  "  institutions  "  is 
large  enough  to  cover  the  authority  or  person  that  administers 
that  fund.  The  residue,  I  think,  goes  rateably  among  the 
various  charitable  institutions  who  are  benefited  under  this 
instrument,  including  in  that  the  institution  or  authority  that 
has  to  administer  this  legacy  of  5001. 

Solicitor  for  executor  :  W.  Jessop, 
Solicitor  for  next  of  kin  :  Tippetts. 

SoHcitors  for  the  School  for  the  Indigent  Blind:  Smith, 
F aw  don  d  Low. 

Solicitor  for  Attorney-General :  The  Treasury  Solicitor. 

(1)  7  Yes.  36 ;  6  R.  R.  76.  F.  E. 
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Li  re  BEAUMONT. 
BEAUMONT  v.  EWBANK. 


BUCKLEY 
J. 


1902 


[1901    B.  4975.] 


Feb.  26,  27 


Donatio  Mortis  Causa— Gift  of  Cheque  drawn  by  Deceased— Non-payment  in 
his  Lifetime — Overdrawn  Account. 

On  February  19,  1901,  B.,  who  was  very  ill  and  in  expectation  of  death, 
drew  a  cheque  for  300?.  in  favour  of  E.,  to  whom  it  was  at  once  handed. 
E.  indorsed  the  cheque,  and  on  February  23  it  was  presented  for  payment 
at  B.'s  bank,  where  his  account  was  overdrawn.  The  bank  manager 
refused  payment,  stating  that  the  signature  of  the  drawer  was  not  like 
the  ordinary  signature  of  B.,  and  that  he  required  some  confirmation  of  the 
signature.  The  Court  found  that  the  manager  was  minded  to  "lend" 
the  money  to  pay  the  cheque  if  he  found  that  the  signature  was  genuine. 
B.  died  on  February  25,  1901,  without  the  cheque  having  been  cashed : — 

Held,  following  Hewitt  v.  Kaye,  (1868)  L.  R.  6  Eq.  198,  and  In  re 
Beak's  Estate,  (1872)  L.  R.  13  Eq.  489,  that  there  was  not  a  valid  donatio 
mortis  caus^. 

Observations  on  Bromley  v.  Brunton,  (1868)  L.  R.  6  Eq.  275,  and  In  re 
Dillon,  (1890)  44  Ch.  D.  76,  and  as  regards  what  amounts  to  constructive 
payment  of  a  cheque. 


On  February  19,  1901,  one  Beaumont  was  very  ill  and  in 
expectation  of  death.  His  niece  was  called  to  his  room. 
When  she  got  there,  he  told  her  that  he  must  draw  a  cheque 
in  favour  of  Mrs.  Ewbank  at  once.  She  got  his  cheque-book, 
and  by  his  directions  filled  up  a  cheque  in  Mrs.  Ewbank's 
favour  for  300Z.,  and  he  signed  it.  She  then,  by  his  direction, 
handed  the  cheque  to  Mrs.  Ewbank,  who  was  in  the  same 
house.  The  Court  found  that  Beaumont  intended  the  proceeds 
of  the  cheque  to  be  Mrs.  Ewbank's  in  case  of  his  death.  She 
indorsed  the  cheque  and  handed  it  to  her  bankers,  who  pre- 
sented it  for  payment  at  Beaumont's  bank  on  February  23. 
Beaumont's  account  was  overdrawn,  and  the  bank  manager 
refused  to  cash  the  cheque,  and  pointed  out  that  the  signature 
was  not  like  Beaumont's  ordinary  signature,  and  required  some 
confirmation  of  the  assertion  that  it  was  his  signature.  On 
February  25,  before  that  confirmation  was  obtained,  Beaumont 
died.   The  cheque  was  never  cashed.    The  question  was  raised 
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by  originating  summons  whether  there  was  a  valid  donatio 
mortis  caus^. 

Tindal  Bohertson,  for  the  executors — who  had  taken  out  the 
originating  summons — stated  the  facts  and  the  question  to  be 
decided. 

Sarganty  for  Mrs.  Ewbank.  There  is  a  vahd  donatio 
mortis  causa.  There  was  a  handing  to  the  donee,  while  the 
donor  was  expecting  to  die,  and  with  the  intention  that  she 
should  take  if  he  died,  of  an  order  on  the  bank  to  pay  the 
money.  The  title  was  as  complete  as  it  could  be  without  actual 
payment,  and  the  case  is  within  the  principle  of  Duffield  v. 
Elwes,  (1)  That  was  the  case  of  handing  over  deeds  of  mort- 
gage and  a  bond.  There  is  enough  here  without  any  expression 
of  intention  to  warrant  the  inference  that  the  gift  was  to  take 
effect  if  the  donor  died  :  Gardner  v.  Parker.  (2) 

As  to  the  kinds  of  documents  which  are  good  subject-matter 
of  a  donatio  mortis  causa,  there  may  be  instanced  promissory 
notes  payable  to  order,  though  unindorsed :  Veal  v.  Veal  (3) ; 
bills  of  exchange  payable  to  order :  Banhin  v.  Weguelin  (4) ; 
In  re  Mead.  (5) 

As  regards  cheques,  there  has  been  some  conflict.  The 
delivery  of  the  donor's  own  cheque,  which  was  not  presented 
before  his  death,  was  held  not  to  be  a  good  donatio  mortis 
causa  :  Hewitt  v.  Kaye.  (6)  In  the  present  case,  however,  the 
cheque  was  presented  in  the  donor's  lifetime,  and  where  the 
donor's  own  cheque  was  presented  in  his  lifetime,  but  not  paid 
because  there  was  a  doubt  as  to  the  signature,  it  was  held  that 
there  was  a  complete  gift  inter  vivos :  Bromley  v.  Brunton.  (7) 
In  that  case  Stuart  V.-C.  treated  the  giving  of  the  cheque  as 
an  appropriation  of  so  much  of  the  donor's  money  at  the  bank. 
In  the  present  case  the  account  was  overdrawn ;  but  that  was 
not  the  reason  why  the  cheque  was  not  paid.  Here,  again, 
the  reason  was  that  there  was  a  doubt  as  to  the  signature. 

(1)  (1827)  1  Bli.  (N.S.)  497 ;  30  (3)  (1859)  27  Beav.  303. 
R.  R.  69.  (4)  (1832)  27  Beav.  309. 

(2)  (1818)  3  Madd.  184;  18  R.  R.  (5)  (1880)  15  Ch.  D.  651. 
213.  (6)  L.  R.  6  Eq.  198. 

(7)  L.  R.  6  Eq.  275. 
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In  re  Beak's  Estate  (1)  is  distinguishable,  because  there,  as  in 
Hewitt  V.  Kaye  (2),  the  cheque  was  not  presented  in  the  donor's 
lifetime. 

Where  other  persons'  cheques,  payable  to  the  deceased  but 
not  indorsed  by  him,  were  handed  by  him  in  his  last  illness  to 
his  son,  it  was  held  by  Chitty  J.  that  there  was  a  good  gift : 
Clement  v.  Cheesman.  (3)  And  a  banker's  deposit  note  was 
held  to  be  good  subject-matter  of  a  donatio  mortis  causa  in 
In  re  Dillon.  (4)  It  was  contended  there  in  the  Court  of 
Appeal  that  the  document  was  only  the  donor's  own  cheque 
payable  to  bearer  because  on  the  back  of  the  note  there  was 
a  form  of  cheque,  and  the  note  contained  the  direction, 

when  the  money  is  withdrawn  ....  the  depositor  must 
sign  the  cheque  on  the  back."  The  Court  held  that  the 
intention  was  to  give  the  note  and  not  merely  the  cheque ;  but 
in  his  judgment  Lindley  L.J.  said  that  whether  a  gift  by  a 
man  of  his  own  cheque  was  a  good  donatio  mortis  causa  might 
some  day  "  require  consideration."  Heivitt  v.  Kaye  (2)  and 
In  re  Beak's  Estate  (1)  had  both  been  cited,  and  therefore 
Lindley  L.J.  seems  to  have  considered  that,  notwithstanding 
those  cases,  the  point  was  still  open. 

As  regards  the  fact  of  there  being  no  funds  to  meet  the 
cheque,  it  is  submitted  that  that  is  immaterial — at  any  rate,  if 
the  only  reason  for  refusing  payment  was  that  the  bank 
manager  considered  the  drawer's  signature  doubtful.  [He 
also  referred  to  1  "White  and  Tudor 's  Leading  Cases,  7th  ed. 
pp.  410,  411.] 

Jessel,  for  the  residuary  legatees  under  the  will  of  the 
deceased.  If  the  gift  operated  at  all,  it  was  as  a  gift  inter 
vivos.  Apart  from  the  fact  that  what  was  handed  over  was 
the  donor's  own  cheque,  there  was  no  donatio  mortis  causa, 
because  the  deceased  had  no  intention  that  the  money  should 
be  paid  back  to  him  if  he  recovered  from  his  illness.  "  If  .  .  .  . 
it  appears  from  the  circumstances  of  the  transaction  that  the 
donor  intended  to  make  an  immediate  or  irrevocable  gift,  it  will 
not  be  a  good  donatio  mortis  causa":  1  White  and  Tudor's 
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(1)  L.  K.  13  Eq.  489. 
(2;  L.  K.  6  Eq.  198. 


(3)  (1884)  27  Ch.  D.  631. 

(4)  44  Ch.  D.  76. 
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BUCKLEY  Leading  Cases,  7th  ed.  p.  404,  citing  Edwards  v.  Jo7ies  (1) ; 
Cain  V.  Moon.  (2) 

If  in  Bromley  .v.  Brunton  (3)  Stuart  V.-C.  meant  to  lay  down 
that  a  cheque  is  an  equitable  assignment  of  a  portion  of  the 
drawer's  bank  balance,  the  decision  is  directly  opposed  to  that 
of  Jessel  M.E.  in  Hopkinson  v.  Forster.  (4)  Moreover,  Bromley 
V.  Brunton  (3)  is  distinguishable  on  the  ground  that  there  were 
assets  of  the  bank  in  that  case,  whereas  there  was  here  nothing 
to  meet  the  cheque.  A  cheque  is  only  "  a  bill  of  exchange 
drawn  on  a  banker  payable  on  demand,"  and  "  a  bill,  of  itself, 
does  not  operate  as  an  assignment  of  funds  in  the  hands  of  the 
drawee  available  for  the  payment  thereof  "  :  Bills  of  Exchange 
Act,  1882,  ss.  73,  53.  The  duty  and  authority  of  a  banker  to 
pay  a  cheque  are  determined  by  notice  of  the  customer's  death : 
Ibid.  s.  75.  This  case  differs  from  all  those  which  have  been 
cited  for  the  donee,  inasmuch  as  there  was  here  no  money  at 
the  bank  to  meet  the  cheque,  and  there  was  no  duty  on  the 
bank  to  pay  it.  [He  also  referred  to  Williams  on  Executors, 
9th  ed.  p.  689,  n.] 

Bargantf  in  reply,  was  stopped  on  the  point  whether  the 
deceased  intended  that  the  gift  should  take  effect  on  his  death. 

Cur.  adv.  vuU. 


Feb.  27.  Buckley  J.  The  question  to  be  decided  is 
whether  the  testator  made  a  valid  donatio  mortis  causa  of  300Z. 
Subject  to  a  fuller  statement  of  the  facts  to  be  made  later,  it  is 
sufficient  to  say  that  what  he  did  was  to  sign  and  hand  over 
his  own  cheque,  and  that  it  was  not  paid  before  his  death. 

A  donatio  mortis  causa  is  a  singular  form  of  gift.    It  may 

be  said  to  be  of  an  amphibious  nature,  being  a  gift  which  is 

neither  entirely  inter  vivos  nor  testamentary.     It  is  an  act 

inter  vivos  by  which  the  donee  is  to  have  the  absolute  title  to 

the  subject  of  the  gift  not  at  once  but  if  the  donor  dies.  If 

the  donor  dies  the  title  becomes  absolute  not  under  but  as 

against  his  executor.    In  order  to  make  the  gift  valid  it  must 

(1)  (1836)  1  My.  &  Cr.  226 ;  43        (2)  [1896]  2  Q.  B.  283,  286. 
K.  R  178.  (3)  L.  R.  6  Eq.  275. 

(4)  (1874)  L.  R.  19  Eq.  74. 
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be  made  so  as  to  take  complete  effect  on  the  donor's  death. 
The  Court  must  find  that  the  donor  intended  it  to  be  absohite 
if  he  died,  but  he  need  not  actually  say  so.  In  Gardner  v. 
Parker  (1)  Sir  John  Leach  V.-C.  says  :  "It  is  to  be  inferred 
that  it  was  the  intention  of  the  donor  that  it  should  be  held  as 
a  gift  only  in  case  of  his  death.  If  a  gift  is  made  in  expectation 
of  death,  there  is  an  implied  condition  that  it  is  to  be  held  only 
in  the  event  of  death."  It  is  a  question  of  fact :  the  inference 
may  be  drawn  that  the  gift  was  intended  to  be  absolute,  but  only 
in  case  of  death.  Sir  John  Leach  V.-C.  in  Duffield  v.  Elwes  (2) 
held  that  a  mortgage  or  a  bond  given  as  a  collateral  security 
for  money  due  on  mortgage  could  not  be  made  the  subject  of 
a  donatio  mortis  causa.  That  decision  was  reversed  by  Lord 
Eldon.  (3)  He  pointed  out  that  in  the  case  of  what  was  said 
to  be  a  donatio  mortis  causa  the  question  for  decision  was  not 
similar  to  that  which  arises  when  there  is  an  incomplete 
voluntary  conveyance  ;  for  this  reason,  that  in  the  former  case 
the  title  is  not  to  be  complete  until  the  donor  is  actually 
dead.  The  question  is  not  whether  there  is  a  complete  title, 
but  whether  the  donee  can  call  upon  the  legal  personal  repre- 
sentative of  the  donor  to  make  good  his  title.  The  legal 
personal  representative  is  after  the  donor's  death  a  trustee  for 
the  donee.  Lord  Eldon  says  (4) :  "  The  opinion  which  I  have 
formed  is,  that  this  is  a  good  donatio  mortis  causa,  raising  by 
operation  of  law  a  trust." 

Accordingly,  on  the  principle  laid  down  by  Lord  Eldon  in 
Duffield  V.  Elwes  (3),  the  following  have  been  held  good  subjects 
of  donation  :  (a)  A  promissory  note  payable  to  the  deceased's 
order  but  not  indorsed  :  Veal  v.  Veal.  (5)  (h)  Bills  of  exchange 
in  favour  of  the  deceased  or  his  order :  Banhin  v.  Weguelin.  (6) 
(c)  Bills  of  exchange  payable  to  order  and  which  had  not  been 
indorsed  :  In  re  Mead.  (7)  {d)  A  cheque  payable  to  the  donor's 
order  and  not  indorsed :   Clement  v.  Clieesman.  (8)     {e)  A 
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(1)  3  Madd.  184 ;  18  K.  E.  213. 

(2)  (1823)  1  S.  &  S.  239. 

(3)  1  Bli.  (N.S.)  497 ;  30  E.  E.  69. 

(4)  Ibid.  543. 

(5)  27  Beav.  303. 

Vol.  I.  1902.  3 


(6)  27  Beav.  309.  From  the  rer^ov 
in  29  L.  J.  (Ch.)  32*3,  n.,  it  appear 
that  the  bills  were  not  indorsed. 

(7)  15  Ch.  D.  651. 

(8)  27  Ch.  D.  631. 
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BUCKLEY  banker's  deposit  note :  In  re  Billon,  (1)  In  none  of  these  cases 
had  the  donee  got  the  complete  title,  but  he  had  obtained  the 
indicia  of  title  before  the  donor's  death,  and  as  against  the 
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^^J«^e.^^'  ^^S^^  personal  representative  he  could  say,  "Lend  me  your 
Beaumont  name,  or  give  me  your  indorsement,  in  order  that  I  may 
BwBANK.    complete  my  title.    There  is  a  trust  in  my  favour."    But  how 
does  the  case  stand  where  the  deceased's  own  cheque  is 
handed  over?    A  man's  cheque  in  favour  of  another  person 
is  not  an  equitable  assignment  of  any  part  of  the  donor's 
balance  at  his  bankers'  :  HopMnson  v.  Forster.  (2)    The  cheque 
is  only  a  revocable  mandate,  which  may  be  stopped  in  the 
donor's  lifetime  and  is  revoked  by  his  death.    If,  before  the 
donor's  death,  the  cheque  is  presented  and  paid,  there  is  no 
question  of  donatio  mortis  caus^  of  the  cheque,  although  there 
may  be  a  question  whether  the  money  has  been  received  on  the 
terms  that  it  shall  only  be  retained  in  case  of  the  donor's  death. 
If  the  cheque  is  not  presented  in  the  donor's  hfetime  the  gift  is 
ineffectual ;  the  cheque  is  a  revocable  order  which  is  revoked 
by  the  donor's  death :  Hewitt  v.  Kaye  (3) ;  In  re  Beak's 
Estate.  (4)    In  the  last  case  I  have  referred  to  there  was  the 
additional  fact  that  the  deliv^ery  of  the  cheque  was  accompanied 
by  delivery  of  the  bankers'  pass-book.    The  pass-book  may  be 
said  to  be  the  bankers'  acknowledgment  of  a  debt  due  to  his 
customer,  but  Bacon  Y.-C.  held  that  the!  delivery  of  the  pass- 
book was  no  further  evidence  to  estabhsh  the  donatio  mortis 
causa  than  the  cheque  was.    It  is  true  that  in  In  re  Billon  (5) 
Lindley  L.J.  said  :  "It  is  said  that  here  there  was  no  good! 
donatio  mortis  causa,  because  a  man  cannot  make  such  a  gift 
of  his  own  cheque.    I  will  assume  that  to  be  correct,  though 
I  think  it  may  some  day  require  consideration ;  but  assuming 
it  to  be  correct,  I  think  it  does  not  dispose  of  the  present  case." 
But,  if  Hewitt  v.  Kaye  (3)  and  In  re  Beak's  Estate  (4)  are  to 
be  reconsidered,  it  must  be  by  some  higher  Court  than  this. 

In  all  the  cases,  in  order  that  the  gift  may  be  vaHd,  it  must 
I  think  be  shewn  that  the  donor  handed  over  either  property^ 

(L)  44  Ch.  D.  76.  '  (3)  L.  E.  6  Eq.  198. 

(2)  L.  E.  19  Eq.  74.  (4)  L.  E.  13  Eq.  489. 

(5)  44  Ch.  D.  83. 


1  Ch. 


CHANCEEY  DIVISION. 


895 


or  the  indicia  of  title  to  property,  which  belonged  to  him. 
His  own  cheque  is  not  property ;  it  is  only  a  revocable 
order  such  that  if  the  banker  acts  on  it  the  donee  will  have 
the  money  to  which  it  relates.  Even  without  actual  pay- 
ment of  the  cheque  there  may  be  a  good  gift — for  instance,  if 
there  is  an  undertaking  by  the  banker  to  the  donee  to  hold  the 
amount  of  the  cheque  for  the  latter,  that  may  be  enough. 
Unless  there  is  that,  or  something  equivalent  to  it,  there  is  no 
delivery  of  property,  but  only  a  delivery  of  that  which  if  acted 
on  will  procure  the  delivery  of  property. 

Bromley  v.  Brunton  (1)  at  first  puzzled  me.  There  the 
deceased  gave  her  cheque  to  Bromley,  who  at  once  presented 
it.  The  assets  of  the  customer  were  sufficient  to  pay  it,  but 
the  signature  was  shaky,  and  the  banker  refused  to  pay  until 
the  signature  was  confirmed.  The  drawer  died,  and  the  cheque 
was  not  paid.  Stuart  V.-C.  held  that  there  was  a  complete 
gift  inter  vivos  of  the  amount  of  the  cheque.  He  must  have  so 
decided  either  because  the  cheque  was  constructively  paid,  the 
bankers  having  substantially  said  that  they  would  pay,  so 
that  the  payment  constructively  related  back  to  the  date  of 
presentation  ;  or  because  the  bankers  had  in  effect  said,  "  The 
account  is  in  credit,  and  we  will  hold  enough  of  the  balance 
to  satisfy  the  cheque  subject  to  the  signature  being  shewn  to  be 
genuine,"  and  therefore  that  there  was  a  good  equitable  assign- 
ment. The  Vice-Chancellor  says :  The  effect  of  the  cheque 
was  to  appropriate  so  much  of  the  donor's  money,  and  my 
opinion  is  that  the  funds,  the  subject  of  the  gift,  are  in  the 
hands  of  the  executors  just  as  much  liable  to  the  payment  of  the 
cheque  as  they  were  in  the  hands  of  the  bankers."  I  cannot 
suppose  that  he  meant  that  the  cheque  by  itself  operated  as 
an  equitable  assignment  of  money  at  the  bank.  Probably  he 
meant  that  the  effect  of  the  cheque  coupled  with  the  bankers' 
action  on  it  was  to  appropriate  enough  of  the  money  at  the 
bank  to  meet  the  cheque — that  the  bankers,  so  to  speak,  con- 
structively honoured  the  cheque.  Bromley  v.  Brunton  (1),  when 
carefully  examined,  does  not  appear  to  me  to  be  in  conflict 
with  Hewitt  v.  Kaye  (2)  and-J^  re  Beak's  Estate.  (3)  All  the 
(1)  L,  K.  6  Eq.  275,  277.       (2)  L.  K.  6  Eq.  198.       (3)  L.  R.  13  Eq.  489. 
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BUCKLEY  authorities  seem  to  be  consistent  with  the  view  that  where 
the  cheque  is  not  actually  or  constructively  paid  there  is  no 
valid  donatio  mortis  caus^. 
^''inl-T'^'  What  are  the  facts  of  the  present  case?  On  February  19 
Beaumont  the  deceased  was  very  ill  and  in  expectation  of  death.  His 
EwBANK.  iii^ce  Amy  was  called  to  his  room.  She  went,  and  he  told  her 
that  he  must  at  once  draw  a  cheque  in  favour  of  Mrs.  Ewbank. 
The  niece  got  the  cheque-book  and  filled  up  a  cheque  in 
Mrs.  Ewbank's  favour  for  300Z.,  and  the  deceased  signed  it. 
He  did  not  himself  hand  the  cheque  to  Mrs.  Ewbank,  although 
she  was  in  the  house,  but  he  told  Amy  to  give  it  to  her,  which 
she  did.  What  was  done  was  just  as  effectual  as  if  he  had 
himself  given  the  cheque  to  Mrs.  Ewbank.  I  infer  that  the 
gift  was  to  take  effect  if  he  died.  The  donee,  having  received 
the  cheque,  presented  it  on  February  23  at  the  deceased's 
bankers  for  payment.  His  account  with  them  was  overdrawn. 
The  bank  manager  did  not  pay  the  cheque,  and  there  is  some 
conflict  of  evidence  as  to  whether  he  declined  to  pay  because 
he  doubted  whether  the  signature  was  genuine  or  because  the 
account  was  overdrawn.  The  deceased  died  on  February  25, 
and  the  cheque  was  never  paid.  I  find  as  a  fact  that  the  mind 
of  the  manager  was  that  he  would  lend  the  money — I  purposely 
use  the  verb  lend  " — to  pay  the  cheque  if  he  found  that  the 
signature  was  right. 

What  is  the  legal  result  ?  The  case  is  not  within  Bromley 
V.  BruntoJi  (1) ;  there  could  not  be  an  equitable  assignment  of 
funds  at  the  bank,  for  the  deceased  had  no  funds  there.  If  the 
manager  was  minded  to  lend,  there  was  no  contract  binding 
him  to  do  so.  There  was  no  consideration  for  any  contract, 
and  if  the  cheque  had  come  back  with  the  signature  confirmed, 
and  the  manager  had  in  the  meantime  changed  his  mind,  he 
need  not  have  paid.  No  right  had  been  acquired  by  the 
drawee,  but  an  expectation  only.  Even  if  the  manager  did  not 
change  his  mind,  still  an  agreement  to  lend  is  not  enforceable, 
and  no  right  of  property  had  passed  to  the  drawee. 

I  hold,  therefore,  that  in  this  case  there  was  no  valid 
donatio  mortis  causa.    The  mere  drawing  of  the  cheque  and 

(1)  L.  E.  6  Eq.  275. 
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handing  it  to  the  donee,  coupled  with  the  subsequent  facts, 
did  not  amount  to  such  a  traditio  as  was  required  in  order  to 
give  the  donee  a  right  to  the  amount  of  the  cheque  on  the 
death  of  the  donor.  Even  if  the  account  had  been  in  credit 
the  drawee  would  not,  I  think,  have  obtained  any  right  to 
the  property.  If  a  cheque  were  given  by  a  donor  who  was 
dangerously  ill,  and  the  drawee  went  to  a  branch  of  the  bank 
in  the  country  and  asked  for  payment,  and  the  manager  said, 

The  cash  is  locked  up  for  the  night ;  come  to-morrow,  and  I 
will  pay  you,"  and  the  drawer  died  in  the  night,  it  might  very 
well  be  that  then  there  was  an  appropriation  by  the  undertaking 
to  answer  the  cheque  and  a  good  donatio  mortis  causa.  But 
the  facts  of  the  present  case  do  not  come  up  to  that  supposed 
state  of  facts.  There  was  no  promise  to  pay  in  the  case  before 
me ;  and  if  there  is  a  promise  not  to  pay  but  only  to  lend,  that 
is  not  sufficient. 

I  hold,  therefore,  that  there  is  no  valid  donatio  mortis  causa. 
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Solicitors  for  the  executors  and  the  residuary  legatees  under 
the  deceased's  will:  Lowndes  d  Son,  for  A.  F.  Griffith ^  Davie 
d  Smithy  Brighton. 

Solicitors  for  Mrs.  Ewbank  :  St.  Barhe  Sladen  dc  Wing, 
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BUCKLEY     MORGAN'S  BREWERY  COMPANY  v.  CROSSKILL. 

1902  [1902    M.  182.] 

Feb.  21.  Practice — Originating  Summons — Construction  of  "Written  Instrument"-^ 
Articles  of  Association — Questions  affecting  Class  of  Shareholders — Rules 
of  Supreme  Court,  1883,  Order  zfj.,  r.  32  (h)  ;  Order  liv.  A,  rr.  1,  2. 

A  company  proposing  to  issue  new  preference  shares  ranking  pari  passu 
with  its  existing  preference  shares  served  on  one  of  its  preference  share- 
holders (sued  on  behalf  of  himself  and  the  other  preference  shareholders) 
an  originating  summons  for  the  determination  of  certain  questions,  with 
reference  to  the  proposed  issue,  arising  on  the  construction  of  the  articles 
of  association. 

Buckley  J.  refused  to  appoint  the  defendant  to  represent  the  class,  and 
said  that  he  would  not  decide  the  questions  so  as  to  bind  the  class  of 
preference  shareholders  unless  a  meeting  of  them  was  first  called  and 
nominated  a  person  to  represent  them,  in  which  case  he  would  appoint 
him  to  represent  the  class.  He,  however,  decided  the  question  as  between 
the  company  and  the  defendant. 

Moegan's  Beeweey  Company,  Limited,  was  registered 
under  the  Companies  Acts,  1862  to  1890,  in  1894.  Its  memo- 
randum of  association  empowered  the  company  to  acquire  and 
undertake  the  whole  or  any  part  of  the  business,  property,  and 
liabilities  of  any  person  or  company  carrying  on  any  business 
which  the  company  was  authorized  to  carry  on.  The  capital 
of  the  company  was  250,000Z.  in  25,000  shares  of  lOZ.  each,  of 
which  15,000  were  preference  shares,  and  the  memorandum 
provided  that  the  capital  might  be  increased,  and  that  future 
capital  might  be  divided  into  different  series  and  have 
preferential  rights. 

Clause  12  of  the  articles  of  association  empowered  the  com- 
pany, "  on  the  purchase  or  acquisition  of  any  new  or  additional 
property  ....  to  increase  the  issue  of  preference  shares 
ranking  pari  passu  with  the  original  preference  shares  by  an 
amount  equal  to  one-third  of  the  price  given  or  agreed  to  be 
given  for  such  new  or  additional  property  "  ;  and  clause  87  (xi.) 
empowered  the  directors  to  borrow  on  debentures,  &c.,  up  to  a 
certain  limit,  and  provided  that  "  in  case  the  company  shall 
purchase  or  acquire  any  new  or  additional  property  ....  the 
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entitled  to  issue  ....  debentures  ....  to  an  amount  equal 
to  two-thirds  of  the  price  given  or  agreed  to  be  given  for  such 
new  or  additional  property." 

The  company  purchased  and  paid  for  lands,  built  and  unbuilt 
on,  and  also  other  businesses  and  the  shares  in  other  busi- 
nesses ;  it  also  expended  money  in  building  on  the  unbuilt 
lands.  It  was  proposed  to  recoup  the  expenditure  by  issuing 
preference  shares  ranking  pari  passu  with  the  existing  pre- 
ference shares,  and  also  debentures,  the  new  shares  being  to 
cover  one-third  and  the  debentures  to  cover  two-thirds  of  the 
expenditure. 

The  company  issued  an  originating  summons  under 
Order  Liv.  A,  r.  1,  to  which  C.  E.  Crosskill  was  made  the  sole 
defendant  as  "  a  holder  of  preference  shares  issued  by  the  plain- 
tiff company,  sued  on  behalf  of  himself  and  all  other  the  holders 
of  similar  preference  shares,"  for  the  determination  of,  amongst 
other  questions,  the  question  whether,  in  ascertaining  the 
amount  by  which  the  issue  of  preference  shares  ranking  pari 
passu  with  the  original  preference  shares  issued  by  the  com- 
pany might  be  increased  under  art.  12,  on  the  purchase  or 
acquisition  of  any  new  or  additional  property,  the  company 
vv^as  entitled  to  take  into  account  all  or  any  part  of  the  moneys 
expended  upon  the  construction  and  completion  of  new  build- 
ings upon  vacant  land  (1.)  where  the  vacant  land  was  acquired 
specifically  for  the  purpose  of  construction  of  such  new 
buildings  (2.)  where  it  was  already  the  property  of  the  company. 


H.  Terrell,  K. C. ,  and  Whinney,  for  the  company.  Order  liv.  A, 
r.  1,  of  the  Kules  of  the  Supreme  Court  provides  that  "  in  any 
Division  of  the  High  Court,  any  person  claiming  to  be  interested 
under  a  deed,  will,  or  other  written  instrument,  may  apply  by 
originating  summons  for  the  determination  of  any  question  of 
construction  arising  under  the  instrument,  and  for  a  declaration 
of  the  rights  of  the  persons  interested."  The  articles  of 
association  are  a  "  written  instrument  "  within  the  rule,  and 
under  rule  2  of  the  same  order  the  judge  may     direct  such 
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persons  to  be  served  with  the  summons  as  .  .  .  he  may  think 
fit."  The  defendant  is  a  preference  shareholder,  and  has  been 
served  as  representing  the  class  of  shareholders  affected  by  the 
proposed  issue  of  further  preference  shares. 

[Buckley  J.  Has  the  defendant  any  authority  to  appear 
for  the  other  members  of  the  class  ?] 

Buckmaster,ioic  the  deiendLQ>jit.  No.  But  under  Order  xvi., 
r.  32  (b),  the  judge  may  appoint  one  or  more  persons  to 
represent  the  class. 

Buckley  J.  I  am  not  prepared  to  decide  the  questions 
raised  in  the  absence  of  the  other  members  of  the  class,  so  as 
to  bind  them,  unless  the  class  has  been  consulted.  If  I  am 
asked  to  bind  all  the  preference  shareholders,  a  meeting  of 
them  must  first  be  called,  and  they  can  nominate  some  one  to 
appear  and  act  for  them,  and  I  will  then  appoint  the  person 
nominated  to  represent  them  on  the  hearing  of  the  summons, 
which  can  be  adjourned  until  after  the  meeting  has  been  held. 
If  that  course  is  not  taken,  I  can  only  decide  the  questions  as 
between  the  company  and  the  present  defendant. 

[The  parties  agreed  to  take  the  Court's  decision  as  between 
them  only,  and  the  questions  raised  were  thereupon  argued  and 
decided.] 

Solicitors  for  both  parties  :  Eardley  Holt  d  Hulbert. 

F.  E. 
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FLETCHEK  v.  LANCASHTEE  AND  YOKKSHIEE  buckley 


KAIL  WAY  COMPANY. 


1902 


[1901    F.    1282.]  ^^^^.^1, 

Baihvay  Company — Mines — Compulsory  Furchase  under  Special  Act — Mine- 
owner  stopped  from  working  Mines  within  Prescribed  Distance — Interest 
on  Compensation  Moneys. 

The  defendant  company  was  the  owner  of  a  canal,  and  the  plaintiffs 
were  the  owners  of  mines  under  the  canal  and  the  adjacent  land.  Under 
the  provisions  of  a  private  Act  passed  in  1892,  when  the  workings  of  a 
mine-owner  in  the  position  of  the  plaintiffs  approached  within  a  prescribed 
distance  of  the  canal  he  was  to  give  a  two  months'  notice  to  the  company 
of  his  intention  to  proceed  with  the  work,  and  within  the  two  months 
was  not  to  continue  working  within  the  prescribed  distance.  If  the 
company  considered  that  the  further  working  was  likely  to  damage  the 
canal  and  was  willing  to  purchase  and  make  compensation  for  the  seam, 
it  could  give  a  counter-notice  to  that  effect,  and  then  the  seam  was  not  to 
be  wrought  or  gotten,  but  was  to  be  purchased  and  paid  for  by  the 
company,  the  amount,  if  not  agreed  upon,  being  settled  by  arbitration. 

The  mine-owner's  notice  having  been  given,  the  company's  counter- 
notice  was  given  on  November  19,  1892.  An  arbitrator  was  appointed  in 
November,  1897,  and  it  was  subsequently  agreed  that  all  questions 
between  the  parties  should  be  left  to  the  arbitrator  and  that  his  decision 
should  be  accepted  without  dispute,  except  that  on  the  question  of  interest 
on  the  amount  found  due  for  purchase-money  and  compensation  either 
party  might  obtain  the  decision  of  a  Court  of  law. 

The  arbitrator  awarded  16,565Z.  for  purchase-money  and  compensation, 
on  the  footing  of  the  plaintiffs'  seam  having  been  purchased  on  Novem- 
ber 19,  1892,  and  that  interest  at  4  per  cent,  on  the  amount  should  be 
calculated  from  that  date  until  the  date  of  payment ; — 

Heldj  that  when  the  company  gave  its  notice  to  the  mine-owners,  the 
latter  were  by  force  of  the  statute  prevented  from  enjoying  the  minerals 
in  their  way — namely,  by  working  them — and  the  company  thenceforth 
obtained  the  enjoyment  in  its  way — namely,  by  way  of  support — and 
became  liable  to  pay  the  purchase-money ;  that  from  that  time  the  mine- 
owners  had  been  deprived  of  their  property,  and  the  company  had  enjoyed 
both  that  and  the  purchase-money,  and  that  on  the  principle  laid  down  in 
Birch  V.  Joy,  (1852)  3  H.  L.  C.  565,  with  reference  to  ordinary  vendors 
and  purchasers,  the  mine-owners  were  entitled  to  the  interest  as  awarded. 

Caledonian  By.  Co.  v.  Carmichael,  (1870)  L.  K.  2  H.  L.,  Sc.  56, 
distinguished. 


At  the  date  of  the  commencement  of  the  Act  mentioned 
below,  Herbert  Fletcher  held  on  lease  and  was  working  mines 
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BUCKLEY  and  minerals  in  the  lands  beneath  and  adjoining  the  Man- 
chester, Bolton  and   Bury  Canal,  which  belonged  to  the 
Lancashire  and  Yorkshire  Eailway  Company. 
Fletcher  ^-^^  Lancashire  and  Yorkshire  Eailway  (Various  Powers) 

LA24CASHIEE  Act,  1892  (55  &  56  Vict.  c.  clxxvi.),  which  came  into  operation 

AND  ^ 

YoKKSHiRE  on  June  27,  1892,  it  was  provided  (s.  53)  that  when  the 
Railway.  ^Qj,]jjjjgg  q^j^j  mine-owner  in  any  seam  of  minerals  should 
have  approached  to  the  prescribed  distance  from  the  canal  he 
should  give  to  the  company  at  least  two  months'  notice  in 
writing  of  his  intention  to  proceed  with  the  working  of  the 
seam  within  the  prescribed  distance,  and  that  *'  within  such 
period  of  two  months  such  mine-owner  shall  not  work  or 
continue  to  work  the  seam  within  the  prescribed  distance." 

By  s.  55,  upon  or  at  any  time  after  the  receipt  of  the  mine- 
owner's  notice  the  company  might  inspect  the  mine  or  work- 
ings, and  it  provided  that  if  it  appeared  to  the  company  that 
the  working  of  the  minerals  within  the  prescribed  distance  or 
any  part  thereof  was  likely  to  damage  the  canal,  and  "if  the 
company  be  willing  to  purchase  and  make  compensation  for 
such  bed,  vein,  or  seam  within  the  prescribed  distance  or  any 
part  thereof  to  the  mine-owner  and  shall  give  notice  in  writing 
to  that  effect  to  such  mine-owner,  then  the  said  bed,  vein,  or 
seam  within  the  prescribed  distance,  or  such  part  thereof  as 
the  company  may  desire  to  be  left,  shall  not  be  wrought  or 
gotten  but  shall  be  purchased  and  paid  for  by  the  company, 
and  if  the  company  and  the  mine-owner  do  not  agree  as  to  the 
amount  of  such  purchase-money  and  compensation,  the  same 
shall  be  settled  by  arbitration  in  the  manner  provided  for  by 
the  Arbitration  Act,  1889."  The  section  concluded  as  follows  : 
"  Such  compensation  shall  include,  in  addition  to  the  value 
of  the  bed,  seam  or  vein  so  purchased,  all  such  additional 
expenses  and  losses  as  shall  be  incurred  by  the  mine-owner  by 
reason  of  the  leaving  of  minerals  for  the  support,  security,  or 
preservation  of  the  canal,  or  for  the  protection  of  the  colliery 
or  collieries  of  such  mine-owner,  or  of  the  continuous  working 
of  the  said  mines  being  interrupted  as  aforesaid,  or  by  reason 
of  the  severance  of  such  mines,  or  by  reason  of  the  same  being 
worked  in  such  manner  and  under  such  restrictions  as  not  to 
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prejudice  or  injure  the  canal  or  the  minerals  not  required  to  BUCKLEY 


1902 


be  left  as  aforesaid,  and  for  any  minerals  not  purchased  by 
the  company  which  cannot  be  obtained  by  reason  of  the  exercise 
by  the  company  of  the  option  to  purchase." 

Sect.  62  was  as  follows  :  "  Subject  to  the  provisions  afore-  Lancashirb 


Fletcher 

V. 


said  the  mines  and  minerals  in  respect  of  which  the  company  Yorkshire 

_  Railway. 

shall  have  purchased  and  made  compensation  as  aioresaid   

shall  vest  in  and  belong  to  the  company,  but  the  same 
shall  remain  for  ever  unworked  for  the  support  of  the  canal 
and  works." 

At  the  time  when  the  Act  came  into  force,  Fletcher  was 
working  his  mines  within  the  prescribed  distance,  and  in  July, 
1892,  he  gave  the  company  a  notice  in  accordance  with  s.  53 
of  the  Act,  and  on  November  19,  1892,  the  company  gave  him 
notice,  in  accordance  with  s.  55,  that  the  working  of  a  portion 
of  his  mines  therein  specified  lying  under  or  adjacent  to  the 
canal  was  likely  to  damage  the  canal,  and  that  they  were 
willing  to  purchase  and  make  compensation  to  him  for  the 
portion  specified. 

Fletcher  died  intestate  in  1896,  and,  his  administrators  and 
the  company  being  unable  to  agree  as  to  the  amount  of  the 
purchase-money  and  compensation  payable,  in  November,  1897, 
an  arbitrator  was  appointed  to  settle  the  amount. 

It  was  subsequently  agreed  that  all  questions  between  the 
parties  should  be  left  to  the  arbitrator,  and  that  his  decision 
should  be  accepted  without  dispute,  subject  to  this — that  on  the 
question  of  interest  on  the  amount  found  to  be  due  for  purchase- 
money  and  compensation  he  should  in  making  his  award  shew 
on  the  face  of  it  whether  it  had  been  charged,  and  if  so  the 
rate  per  cent,  and  the  period  over  which  it  was  calculated,  so 
that  either  party  might,  if  thought  fit,  obtain  the  decision  of  a 
Court  of  law  on  the  question.  By  his  award  dated  April  30, 
1901,  the  arbitrator  awarded  and  determined  that  the  sum  of 
16,565Z.  was  the  amount  of  purchase-money  and  compensation 
to  be  paid  by  the  company  in  respect  of  the  interest  of  all  the 
lessors  and  lessees  in  the  coal  taken  by  the  company  on  the 
footing  of  its  having  been  purchased  on  November  19,  1892, 
and  that  simple  interest  on  that  sum  should  be  calculated  at 
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BUCKLEY  the  rate  of  4:1.  per  cent,  per  annum  from  November  19,  1892, 
^'        until  the  actual  date  of  payment. 

1902 

The  company  paid  Fletcher's  administrators  the  16,565^  on 
Fletcher   December  20,  1901,  but  refused  to  pay  the  interest,  and  the 


V. 


Lanoashike  administrators  brought  an  action  against  the  company  claiming 
YoBKSHiRE  a  declaration  that  they  were  entitled  to  have  paid  to  them  by 
Railway.         company  interest  on  the  16,565Z.  from  November  19,  1892, 
to  December  20,  1901,  and  payment  of  the  interest. 

The  action  was  tried  before  Buckley  J.  on  March  11,  1902. 
Counsel  for  the  company  then  contended  that  they  were  entitled 
to  adduce  evidence  to  shew  that  the  plaintiffs  were  responsible 
for  the  delay  which  had  occurred  in  arriving  at  the  amount  of 
the  purchase-money  and  compensation ;  but  the  Court  held 
that  the  only  point  open  for  discussion  was  the  question  of  law 
whether  the  plaintiffs  were  entitled  to  interest  on  the  16,565Z., 
and  from  what  date  the  interest  ran. 


Astbury,  K.C.,  and  0.  L.  Glare,  for  the  plaintiffs.  The 
notice  by  the  company  to  the  mine-owner  stopped  the  latter 
from  further  working  his  mine.  Thereupon  the  company 
became  the  equitable  owner  of  the  minerals  referred  to  in  the 
notice,  and  liable  to  pay  the  purchase-money  and  compensation 
referred  to  in  the  Act.  The  mine-owner  and  his  representa- 
tives, the  plaintiffs,  have  been  kept  out  of  the  enjoyment  of  the 
mining  property  for  years,  and  the  payment  of  the  purchase- 
money  was  greatly  delayed.  It  was  open  to  the  arbitrator  to 
give  interest  on  the  purchase-money,  and  the  Court  cannot 
reconsider  his  finding.  The  question  of  interest  was  left  to 
him  by  the  parties,  and  he  could  and  did  fix  the  time  from 
which  it  was  to  run.  He  could  also  and  did  decide  as  to  the 
cause  of  the  delay,  and  held  that  the  plaintiffs  were  not 
responsible  for  it.  The  defendants  propose  to  raise  some  ques- 
tions of  fact ;  but  they  are  precluded  from  doing  so,  and  the 
only  question  is  one  of  law,  as  to  the  interest  payable  by  the 
company. 

The  ordinary  rule,  where  the  purchase-money  is  fixed  by 
arbitration  and  the  company  takes  possession  before  the  price 
is  ascertained,  is  that  the  vendor  is,  in  the  absence  of  agree- 
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ment,  entitled  to  interest  at  4  per  cent,  upon  the  purchase- 
money  from  the  time  when  possession  is  taken :  Browne  and 
Theobald  on  Eailways,  3rd  ed.  p.  138  ;  Bhys  v.  Dare  Valley  By. 
Go.  (1)  In  that  case  Bacon  V.-C.  pointed  out  the  reason  of  the 
rule,  namely,  that  from  the  time  when  the  company's  statutory 
rights  are  exercised  by  taking  possession  the  company  is  owner 
of  the  land,  and  the  former  owner  is  owner  of  the  price.  The 
statutory  right  was  exercised  in  the  present  case  by  the  com- 
pany giving  its  counter-notice.  That  stopped  the  mine-owner 
from  further  working — that  is  to  say,  deprived  him  of  posses- 
sion, and  gave  the  company  the  right  to  the  support  of  the 
minerals,  which  was  the  only  sort  of  possession  it  ever  could 
get,  as  s.  62  says  that  the  mines  "  shall  remain  for  ever 
unworked."  In  re  Pigott  and  Great  Western  By .  Go.  (2)  shews 
that  in  cases  of  compulsory  purchase  the  company  is  in  the 
position  of  an  ordinary  purchaser  as  regards  the  liability  to 
pay  interest.  After  notice  to  treat  has  been  given  and  the 
price  has  been  fixed  there  is  a  contract  which  can  be  enforced 
by  specific  performance,  and  if  the  vendor  can  "  maintain  an 
action  for  specific  performance  against  a  railway  company  under 
the  ordinary  rules  as  to  specific  performance,  he  is  entitled, 
independently  of  bringing  an  action  to  enforce  it,  to  the  benefit 
of  those  rules  which  govern  specific  performance,  including  the 
rule  as  to  payment  of  interest  on  unpaid  purchase-money." 
And  in  the  same  case  Jessel  M.K.  disapproved  of  In  re  Eccles- 
hill  Local  Board.  (3)  In  In  re  Pigott  and  Great  Western 
By.  Go.  (2)  it  was  held  that  where  the  title  had  not  been 
accepted  before  the  award,  interest  ran,  not  from  the  date  of 
the  award,  but  from  the  time  when  the  company  might  have 
prudently  taken  possession,  namely,  when  a  good  title  was 
shewn.  Here  possession  was  taken,  so  far  as  it  ever  could  be, 
by  the  giving  of  the  company's  notice,  and  from  that  time  the 
interest  began  to  run  according  to  the  rules  as  between  an 
ordinary  vendor  and  purchaser.  Bhys  v.  Dare  Valley  By. Go.  (1) 
was  approved  by  Chitty  J.  in  In  re  Shaw  and  Birmingham 


BUCKLEY 
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(1)  (1874)  L.  R.  19  Eq.  93.  (2)  (1881)  18  Ch.  D.  146, 151, 153. 

(3)  (1879)  13  Ch.  D.  365. 
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BUCKLEY  Gorpordtion  (1),  and  in  no  case  is  interest  not  payable  by  the 
purchaser  unless  the  reason  is  palpable. 
J!Z         Littler,  K.C.,  and  A.  M.  L.  Langdon  {H.  Terrell,  K.C.,  with 
Flbtchee   them),  for  the  company.    The  arbitrator  has  only  found  the 
Lancashire  rate  of  interest  payable  and  the  date  from  which  it  ought  to 

AND  ,  ° 

Yorkshire  run.  Sect.  55  of  the  Act  of  1892  is  framed  in  very  much  the 
Railway,  gg^^^g  words  as  those  of  the  Lands  Clauses  Act,  1845.  The 
company  is  to  pay  the  "purchase-money"  and  "compensa- 
tion," which  might  very  well  include  interest.  The  notice  did 
not  deprive  the  mine-owner  of  the  occupation  of  the  minerals. 
All  that  he  had  to  do  was  to  go  on  getting  his  coal  from 
another  point.  The  compensation  is  payable  to  him  for  not 
working  the  colliery  in  the  way  in  which  he  was  theretofore 
working  it.  Sect.  62  shews  that  the  minerals  only  vest  in  the 
company  from  the  time  when  the  purchase-money  has  been 
paid.  In  Caledonian  By,  Go,  v.  Garmichael  (2)  it  was  held 
that  the  compensation  was  only  payable  from  the  time  when 
the  stone  taken  by  the  company  became  available  for  working 
by  the  mine-owner  through  its  surface  being  then  exposed. 

[Buckley  J.  There  the  purchase-money  was  payable  at  a 
postponed  date  ;  here  it  is  payable  as  from  a  past  date.] 

This  is  not  one  of  the  few  cases  in  which  interest  is  payable, 
as  laid  down  in  London,  Chatham  and  Dover  By.  Co.  v.  South 
Eastern  By.  Co.  (3) 

[Buckley  J.  That  was  not  a  decision  with  reference  to  the 
equitable  rule  as  to  interest.] 

The  company  did  not,  by  giving  notice,  put  the  mine-owner 
out  of  possession,  or  give  the  company  possession  ;  the  minerals 
only  vest  in  the  company  on  its  paying  compensation. 

Buckley  J.  In  my  judgment,  the  only  point  open  for  my 
decision  is  the  question  of  law,  whether  the  plaintiffs  are 
entitled  to  the  interest  as  calculated  by  the  arbitrator,  and 
it  is  left  open  as  it  would  be  if  a  special  case  had  been  stated 
under  s.  19  of  the  Arbitration  Act,  1889,  raising  that  ques- 


(1)  (1884)  27  Ch.  D.  614,  619.  (2)  L.  R.  2  H.  L.,  Sc.  56. 

(3)  [1893]  A.  C.  429. 
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tion  of  law.  [His  Lordship  then  decided  that  the  parties  had  buckley 
agreed  that  all  the  questions  of  fact  were  to  be  left  entirely 
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to  the  arbitrator,  but  that  the  question  of  law,  whether  interest 
was  payable  or  not,  was  to  be  kept  open,  and  that  upon  that 
either  party  might  obtain  the  decision  of  a  Court  of  law ;  and  Lai^cashiee 
he  also  decided  that  the  arbitrator  had  accepted  the  obhgation  Yorkshire 
of  determining  as  a  question  of  fact  whether  there  had  been 
delay  on  the  part  of  the  plaintiffs,  and  had  found  that  no  delay 
was  attributable  to  them.  His  Lordship  then  proceeded  as 
follows : — ] 

I  go  on,  therefore,  to  consider  the  question  of  law,  whether 
interest  is  or  is  not  payable.  The  purchase  by  the  company 
was  under  the  Act  of  1892 ;  it  was  the  interest  of  the  com- 
pany that  the  canal  should  not  be  let  down.  Sect.  53  of  the 
Act  requires  the  mine-owner,  when  he  is  getting  within  a 
certain  prescribed  distance  of  the  canal,  to  give  a  notice  to  the 
company,  and  within  the  period  of  two  months  from  that 
notice  the  mine-owner  is  not  to  work  or  continue  to  work,  as 
the  case  may  be,  any  bed,  vein,  or  seam  within  the  prescribed 
distance  or  such  lesser  distance  as  the  company  may  fix. 
Therefore,  as  from  the  date  when  the  mine-owner  gives  his 
notice,  he  is  precluded  from  enjoying  his  property  in  the  only 
way  in  which  a  coal  seam  can  be  enjoyed,  namely,  by  working 
it — he  cannot  do  anything  further  with  it.  The  suspension  of 
the  right  to  work  under  s.  53  is  continued  under  s.  55  [to  the 
earlier  part  of  which  his  Lordship  referred].  The  mine-owner 
can  no  longer  work  or  get  his  seam  of  coal ;  it  is  not  to  be 
wrought  or  gotten,  but  is  to  be  purchased  and  paid  for  by  the 
company,  and  in  default  of  agreement  the  amount  of  purchase- 
money  and  compensation  is  to  be  settled  by  arbitration.  [His 
Lordship  read  the  last  sentence  of  the  section,  and  continued : — ] 

Pausing  there,  directly  the  company  has  given  its  notice 
under  s.  55 — in  the  present  case  it  was  given  on  November  19, 
1892 — the  mine-owner  ceases  to  enjoy  the  seam  of  coal  in  the 
only  way  in  which  a  seam  of  coal  ungotten  can  be  enjoyed 
by  him,  and  the  company  becomes  liable  to  pay  compensation. 
There  is  only  one  other  section  to  which  I  need  refer,  namely, 
s,  62,  and  that  is  not  very  relevant,  for  its  only  effect,  as  I  read 
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BUCKLEY  it,  is  that  when  the  company  has  paid  the  compensation  the 
property  vests  in  the  company. 


Fletcher 

V. 
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It  was  argued  in  the  first  place  for  the  plaintiffs  that  they 
were  entitled,  under  s.  55,  to  interest  on  the  purchase-money. 
Lancashire  [His  Lordship  held  that  there  were  not  any  words  in  the 
5foRKSHiRE  section  entitling  the  mine-owner  to  interest  on  the  purchase- 
money  by  measuring  loss  which  he  sustained  by  the  non- 
payment of  the  price  of  the  seam,  and  continued  : — ] 

But  the  question  remains.  What  are  the  mine-owner's  rights 
as  regards  interest  under  the  general  law  ?  The  principle  laid 
down  in  the  House  of  Lords  in  Birch  v.  Joy  (1)  is  perfectly 
plain.  When  such  a  state  of  things  arises  between  a  vendor 
and  purchaser  as  that  the  latter  has  become  entitled  in  equity  to 
the  thing  purchased  and  to  the  receipt  of  the  rents  (if  there  be 
such),  or  to  the  enjoyment  (if  there  can  be  enjoyment)  of  the 
thing  purchased,  there  arises '  in  equity  a  correlative  right  in 
the  vendor  to  have  interest  on  his  purchase-money  if  remaining 
unpaid.  The  head-note  to  the  report  of  Birch  v.  Joy  (1)  runs 
thus  :  "  It  is  a  general  rule  of  equity,  that  if  a  purchaser  is  in 
possession  of  an  estate,  receiving  the  rents,  he  is  liable  to  pay 
the  purchase-money,  and  that  the  purchase-money  being  retained 
by  him  will  carry  interest  to  be  paid  by  him  to  the  seller.  An 
agreement,  which  appears  to  prevent  the  application  of  this 
rule,  will  be  examined  in  a  Court  of  Equity,  by  its  aid,  and 
will  or  will  not  be  enforced,  according  to  circumstances."  The 
general  principle  has  been  applied  in  multitudes  of  subsequent 
cases.  The  decision  of  Bacon  V.-C.  in  Bhys  v.  Dare  Valley  By. 
Co.  (2)  is  a  fair  instance  of  the  application  of  the  principle  in 
the  case  of  a  purchase  by  a  railway  company.  Interest  was 
there  held  to  be  payable  by  a  railway  company  on  the  purchase 
or  compensation  money  from  the  time  when  the  company  took 
possession  of  the  land  under  its  statutory  powers.  It  must 
always  be  ascertained  whether  the  purchaser  on  the  one  hand 
has  obtained  the  enjoyment  of  the  property  and  the  vendor 
on  the  other  hand  has  not  acquired  the  enjoyment  of  the 
purchase-money. 

What  were  the  facts  in  the  present  case  ?  What  is  possession 
(1)  3  H.  L.  C.  565.  (2)  L.  R.  19  Eq.  93. 
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of  a  subterranean  seam  of  coal  ?  In  a  sense,  the  enjoyment  or  BUCKLEY 
beneficial  possession  of  it  cannot  be  obtained  without  digging 
it  up.  Of  course,  this  company  does  not  wish  to  dig  the  seam. 
It  wants  it  not  to  be  dug,  but  to  be  kept  for  the  purpose  of 
supporting  the  canal.  The  mine-owner  wanted  to  work  the  Lancashibe 
seam,  and  his  way  of  enjoying  it  would  be  by  cutting  and  Yorkshire 

hewing  it  and  bringing  it  to  the  surface.    The  railway  com-   

pany's  mode  of  enjoying  it  was  by  retaining  it  and  using  it  by 
way  of  support.  From  November  19,  1892,  the  company  has 
enjoyed  the  seam  by  way  of  support  and  has  deprived  the 
mine-owner  of  the  enjoyment  of  it  in  his  way — by  getting  the 
coal.  So  far  as  possession  of  such  a  thing  as  a  subterranean 
seam  can  be  had,  the  company  has  been  in  possession  of  it  ever 
since  November  19,  1892.  The  possession  was,  in  my  judg- 
ment, changed  by  ss.  53  and  55  of  the  Act,  for  the  mine-owner 
could  no  longer  go  to  the  seam,  and  the  railway  company, 
although,  of  course,  it  did  not  go  there,  kept  the  seam  where 
it  was  for  the  purpose  of  support,  and,  as  it  seems  to  me,  had 
the  possession  of  it.  Then  what  is  the  right  which  accrues 
from  that  possession  ?  From  1892  the  company  has  enjoyed 
the  seam  and  the  mine-owner  has  been  excluded  from  the 
enjoyment  of  it.  From  1892  the  company  has  continued  to 
enjoy  the  purchase-money  and  the  vendor  has  not  enjoyed  it — 
that  is  to  say,  ever  since  the  company  gave  its  notice  the 
company  has  been  in  the  possession,  or  occupation,  or  enjoy- 
ment, or  whatever  it  may  be  called,  of  both  the  seam  and  the 
purchase-money.  Upon  equitable  principles  it  seems  to  me 
that  the  company  ought  to  pay  to  the  mine-owner  that  which 
represents  a  proper  return  to  him  in  respect  of  the  purchasing 
company  having  ever  since  November  19,  1892,  kept  the 
purchase-money.  That,  according  to  the  equitable  rule,  is 
represented  by  a  payment  by  the  company  to  the  mine-owner 
of  interest  at  4  per  cent,  on  the  purchase-money.  Therefore, 
the  award  which  the  arbitrator  made  with  reference  to  interest 
was  right  as  a  matter  of  law. 

In  Caledonian  By.  Co,  v.  Carmichael  (1),  to  which  the 
company's  counsel  referred  me,  the  facts  were  totally  different 
(1)  L.  E.  2  H.  L.,  Sc.  56. 
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BUCKLEY  from  those  of  the  present  case.    The  Caledonian  Railway 
Company  was  to  become  a  debtor  to  Sir  William  Carmichael 

1902  • 

on  a  certain  event  happening.    The  company  acquired  the 
Fletcher    g^j.face  of  his  land,  in  which  there  was  subterranean  stone. 


V. 


Lancashire  npon  the  terms  that  when  a  future  event  happened — namely, 
Yorkshire  when  a  certain  face  of  stone  was  exposed — the  company  should 

  *   become  debtor  to  Sir  "William  in  respect  of  the  compensation 

payable.  When  the  event  happened,  he  did  not  take  the  steps 
necessary  for  ascertaining  the  amount  payable.  He  never 
asked  for  payment.  In  those  circumstances  the  ordinary  rule 
applied — that  a  debt  does  not  carry  interest  in  the  absence  of  a 
contract  to  pay  it,  unless  by  operation  of  law  when  notice  has 
been  given  pursuant  to  the  statute  3  &  4  Will.  4,  c.  42.  There 
was  neither  contract  nor  notice  in  Caledonian  By.  Go.  v. 
Carmichael  (1),  and  it  seems  to  me  that  that  is  a  case  in 
which  the  principles  upon  which  I  decide  this  case  have  no 
application. 

Solicitors  for  plaintiffs  :  Bowcliffes,  Bawle  d  Co. ^  for  Peace  d 
ElliSf  Wigan. 

Solicitors  for   defendant  company :    Woodcock  Byland  d 
Parker,  for  Christopher  Moorhouse,  Manchester, 
(1)  L.  R.  2  H.  L.,  Sc.  56. 

F.  E. 
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McCHEANE  v.  GYLES  (No.  2). 


JJUCKLEY 
J. 


[1901    M.  1004.] 
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Practice— Parties — Adding  Defendant — Joint  and  Several  Liability  of  Trustees    March  12. 
— Action  against  one  Trustee  only — Application  to  join  Co-trustee  for 
purpose  of  Contribution — Rules  of  Supreme  Court,  1883,  Order  xvi., 


Gr.  and  0.  were  the  trustees  of  a  settlement.  C.  died,  and  X.,  his  legal 
personal  representative,  lived  in  Ireland.  M.,  the  cestui  que  trust,  brought 
an  action  against  G.,  alleging  a  breach  of  trust  by  him  and  C,  and  claiming 
payment  by  G.  of  the  amount  lost  by  the  breach.  A  third-party  notice, 
by  which  G.  claimed  contribution  from  the  estate  of  C,  and  the  order 
giving  leave  to  serve  it  on  X.  in  Ireland,  were  set  aside  by  the  Court  of 
Appeal  without  prejudice  to  an  application  by  G.,  under  Order  xvi.,  r.  11, 
to  add  X.  as  a  defendant  to  the  action  :  McCheane  v.  Gyles,  ante,  p.  287. 

On  the  application  to  add  X.  being  made,  it  was  opposed  by  the 
plaintilf : — 

Held,  that  X.  ought  not  to  be  added  as  a  defendant  against  the 
plaintiff's  wish. 

Bix  V.  Great  Western  By.  Co.  (1886)  34:  W.  K.  712,  and  Montgomery  v. 
Foy,  Morgan  &  Co.,  [1895]  2  Q.  B.  321,  distinguished. 

Thomas  Jones,  of  Kilkenny  (who  died  in  1863),  by  his  will 
gave  lOOOZ.,  which,  in  case  his  daughter  Sarah  Ehzabeth 
should  marry,  was  to  be  vested  in  trustees  for  the  benefit  of 
herself  during  her  life,  and  after  her  death  for  the  benefit  of 
her  issue.  And  he  appointed  his  son,  Thomas  Jones,  his 
executor. 

By  articles  executed  in  Ireland  in  1865,  prior  to  the  marriage 
of  Sarah  with  Thomas  Shaw  IMcCheane,  and  to  which  they 
and  Thomas  Jones,  the  executor,  were  parties,  it  was  agreed 
that  when  the  executor  or  future  personal  representative  of 
the  testator  should  realize  out  of  the  assets  lOOOZ.,  that 
sum  should  be  paid  to  two  trustees  to  be  held  on  trust  for 
Sarah  for  life,  and  after  her  death  for  her  issue  as  she  should 
appoint. 

By  a  settlement  executed  in  Ireland  in  December,  1874,  to 
which  T.  S.  McCheane  and  Sarah,  IVTary  Jones  (then  personal 
representative  of  the  testator),  and  Walter  Gyles  and  John 
Cronyn  were  parties,  Sarah  appointed  Gyles  and  Cronyn 


r.  11. 


3^2 
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BUCKLEY  trustees  of  the  lOOOZ.  (which  it  was  stated  had  been  paid  to 
them  by  Mary  Jones)  to  hold  the  same  upon  the  trusts  of  the 
will  as  varied  by  the  articles  ;  and  the  two  trustees  thereby 
expressed  their  consent  to  act. 
(N™  December,  1874,  Gyles  and  Cronyn  invested  the  lOOOZ.  on 

  a  second  mortgage,  said  to  be  a  contributory  mortgage. 

On  June  22,  1877,  John  Cronyn  died,  and  probate  of  his  will 
was  granted  to  Caroline  Eliza  Cronyn,  who  was  his  widow  and 
executrix  and  resided  in  Dublin. 

In  1896  the  mortgaged  property  was  sold,  but  the  proceeds 
of  sale  were  not  more  than  sufficient  to  pay  off  the  amount 
due  on  the  first  mortgage,  and  the  trust  fund  of  lOOOZ.  was 
accordingly  lost. 

In  March,  1901,  Sarah  by  deed  appointed  the  whole  fund  to 
her  only  son,  Thomas  Ernest  McCheane,  and  at  the  same  time 
assigned  her  life  interest  to  him. 

T.  S.  McCheane,  Sarah,  T.  E.  McCheane,  Gyles,  and  Cronyn 
all  resided  in  Ireland ;  but  in  March,  1901,  Gyles,  the  surviving 
trustee,  happened  to  be  in  England,  and  T.  E.  McCheane 
brought  an  action  against  him  charging  him  with  breach  of 
trust  by  investing  on  an  improper  security,  and  claiming 
payment  of  the  lOOOZ.  with  interest  for  six  years  prior  to  the 
issue  of  the  writ  of  summons. 

On  June  24,  1901,  Byrne  J.,  in  chambers,  made  an  order 
giving  Gyles  leave  to  serve  on  Caroline  E.  Cronyn,  in  Dublin, 
a  third-party  notice,  by  which  Gyles  claimed  contribution  from 
her,  as  John  Cronyn's  personal  representative,  to  the  extent  of 
one-half  of  any  sum  that  might  be  recovered  in  the  action,  on 
the  ground  that  John  Cronyn,  as  one  of  the  settlement  trustees, 
was  equally  liable  with  Gyles  for  the  alleged  breach  of  trust. 

The  third-party  notice  was  served  on  C.  E.  Cronyn,  and  a 
motion  by  her  to  have  the  notice  and  the  order  on  which  it  was 
based  set  aside  or  discharged  was  dismissed  by  Buckley  J.  on 
November  22,  1901. 

C.  E.  Cronyn  appealed,  and  on  December  19, 1901,  the  Court 
of  Appeal  discharged  the  order  of  Buckley  J.  and  the  third- 
party  notice  and  the  order  giving  leave  to  serve  the  same  out  of 
the  jurisdiction ;  but  the  order  on  appeal  was  made  "  without 
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prejudice  to  any  application  which  the  defendant  may  make  for  buckley 

the  purpose  of  adding  the  appellant  as  defendant."  ^' 
The  case  is  reported  on  appeal.  (1) 

On  January  16,  1902,  the  defendant  Gyles  served  on  the  ^^cCheank 

plaintiff  a  summons  "  for  further  directions  in  this  action  as  to  Gyleb 

(No.  '>) 

(1.)  an  order  that  Carohne  Eliza  Cronyn  may  be  added  as  a   

party  defendant  to  this  action  ;  (2.)  staying  the  trial  of  this 
action  until  twenty- eight  days  after  appearance  by  the  said 
Caroline  EHza  Cronyn." 
The  summons  was  adjourned  into  Court. 

Austen-Cartmelly  for  the  applicant.  The  Court  of  Appeal 
only  dealt  with  the  question  of  third-party  notice,  the  plaintiff 
not  being  before  the  Court,  and  its  order  was  made  without 
prejudice  to  an  application  under  Order  xvi.,  r.  11,  to  add  Mrs. 
Cronyn  as  a  defendant.  The  application  is  made  under  that 
rule,  which  is  wide  enough  to  cover  the  present  case.  The 
question  is  whether  the  Court  will  add  Mrs.  Cronyn  although 
the  plaintiff  will  not  do  so  himself,  and  objects  to  her  being 
joined.  The  object  of  the  present  application  is  to  place  the 
defendant  in  a  position  to  give  Mrs.  Cronyn  a  notice,  claiming 
contribution  towards  any  sum  recovered  from  the  defendant, 
under  Order  xvi.,  rr.  48  and  55. 

If  once  Mrs.  Cronyn  is  made  a  party,  no  leave  to  issue  the 
notice  will  be  required :  Towse  v.  Loveridge.  (2)  If  judgment 
can  be  obtained  in  England  against  her,  that  can  be  used 
against  her  in  Ireland. 

[Buckley  J.  Where  there  is  a  joint  and  several  liability  and 
one  of  the  persons  liable  is  sued,  what  power  have  I  to  make 
the  plaintiff  join  the  other  person  ?  Supposing  I  did  so,  how 
could  I  make  him  allege  anything  against  or  claim  anything 
from  the  new  defendant  ?] 

The  object  of  the  application  is  that  the  original  defendant 
may  get  something  from  the  new  defendant.  The  Court  may 
make  the  order  although  the  plaintiff  objects  :  Dix  v.  Great 
Western  By.  Co.  (3)  ;  Montgomery  v.  Foy,  Morgan  d;  Co.  (4) 


(1)  Ante,  p.  287. 

(2)  (1883)  25  Ch.  D.  76. 


(3)  34  W.  E.  712. 

(4)  [1895]  2  Q.  B.  321. 
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BUCKLEY     [Buckley  J.  referred  to  Kendall  v.  Hamilton.  (1)    Is  not 
an  application  to  add  a  defendant  to  be  granted  or  refused  on 
the  same  principles  on  which  a  plea  in  abatement  would  have 
3rcCHEAXE  succeeded  or  failed  ? 


J. 

1902 


V. 


Gyles        Douglas,  for  the  plaintiff,  referred  to  Moser  v.  Marsden.  (2)] 
— —         Moser  v.  Marsden  (2)  is  inapplicable. 

An  order  to  add  another  person  as  defendant  was  made  in 
Dickson  v.  Laiv  and  Davidson  (3) ;  but  there  was  no  opposition 
by  the  plaintiff  in  that  case.  The  question  raised  in  the  action 
is  whether  there  has  been  a  breach  of  trust,  and  the  questions 
whether  John  Cronyn  was  a  party  to  it,  and  whether  his  estate 
is  liable  to  contribute,  are  involved.  The  case  is  therefore 
within  Order  xvi.,  r.  11. 

Douglas t  for  the  plaintiff.  The  plaintiff  objects  to  Mrs. 
Cronyn  being  added  at  all.  The  rule  does  not  contemplate  the 
adding  of  a  defendant  against  the  plaintiff's  wishes.  There  is 
no  doubt  that  there  is  a  joint  and  several  liability  in  this  case, 
and  where  there  is  a  several  liability  it  follows  that  each  person 
severally  liable  may  be  sued  alone.  The  action  is  therefore 
properly  constituted,  and  the  only  question  raised  is  whether 
Gyles  is  liable  for  the  breach  of  trust.  There  is  no  jurisdiction 
to  make  the  order :  Norris  v.  Beazley  (4) ;  Birmingham  and 
District  Land  Go.  v.  Lo7idon  and  North  Western  By.  Co.  (5) ; 
Moser  v.  Marsden.  (2) 

If  there  is  jurisdiction,  it  ought  not  to  be  exercised  in  this 
case. 

Austen-Cartmell,  in  reply,  referred  to  In  re  Harrison.  (6) 


Buckley  J.  If  I  could  have  seen  my  way  to  do  so,  I 
should  have  made  the  order  which  the  defendant's  counsel 
asks  me  to  make.  I  regret  that  I  am  unable  to  make  the 
order  because  it  would  have  enabled  the  Court  to  determine  a 
subsidiary  question  which  may  arise,  and  which  could  have 
been  conveniently  dealt  with  in  the  present  action. 

The  cestui  que  trust,  who  is  the  plaintiff'  in  these  proceed- 


(1)  (1879)  4  App.  Cas.  504,  51G. 

(2)  [1892]  1  Ch.  487. 

(3)  [1895]  2  Ch.  62. 


(4)  (1877)  2  C.  P.  D.  80. 

(5)  (1886)  34  Ch.  D.  261. 

(6)  [1891]  2  Ch.  349. 


1  Ch. 


CHANCEIIY  DIVISION. 


915 


ings,  says,     There  were  two  trustees,  John  Cronyn  and  the  BUCKLEY 
defendant  Gyles.    They  committed  a  breach  of  trust,  and  were 
under  a  joint  and  several  liability  in  respect  of  it.    Gyles  is 

liable;  I  elect  to  sue  him  alone."    The  plaintiff  is  not  bound  ^^^^'heane 

to  sue  both  the  trustees.    Cronyn,  the  other  trustee,  is  dead,  Gyles 

...  (No.  2). 

and  Mrs.  Cronyn,  his  legal  personal  representative,  is  m  Ireland.   

In  March,  1901,  the  plaintiff  brought  this  action  against  Gyles, 
and  Gyles  shortly  afterwards  obtained  from  my  brother  Byrne 
an  order  giving  him  leave  to  serve  on  Mrs.  Cronyn,  out  of 
the  jurisdiction,  a  third-party  notice  claiming  contribution 
from  her  as  the  legal  personal  representative  of  the  deceased 
trustee,  to  the  extent  of  one-half  of  any  sum  which  the  plaintiff 
might  recover  in  this  action.  Mrs.  Cronyn  applied  to  me  to 
discharge  that  order  and  to  set  aside  the  third-party  notice. 
I  refused  to  do  so,  but  the  Court  of  Appeal  held  that  a  third- 
party  notice  was  equivalent  to  an  original  writ  of  summons, 
and  that  contribution  from  a  single  contributor  was  not  VTithin 
Order  xi.,  r.  1,  which  provides  for  service  of  writs  of  summons 
out  of  the  jurisdiction  in  certain  cases,  and  discharged  the 
order  giving  leave  to  serve  the  notice,  "  but  without  prejudice 
to  any  application  which  the  defendant  may  make  for  the 
purpose  of  adding"  Mrs.  Cronyn  "  as  defendant."  (1) 

Gyles  now  asks  that  Mrs.  Cronyn  may  be  added  as  a  defend- 
ant to  the  action.  The  plaintiff  opposes,  and  says  that  he 
will  not  himself  add  her  as  a  defendant.  As  against  the 
plaintiff,  can  I  make  the  order  asked  for  ?  I  think  not.  There 
is  no  doubt  a  class  of  cases — Wilson  v.  Church  (2)  may  be  called 
the  leading  case — in  which  a  person  may  be  added  as  a  defendant 
to  an  action  without  the  plaintiff's  consent.  In  a  representa- 
tive action — an  action  brought  by  one  or  more  persons  pur- 
porting to  represent  a  class — one  of  the  class  may  come  forward 
and  say,  "  The  plaintiff  does  not  represent  me.  Add  me  as  a 
defendant."  In  that  case  the  applicant  may  be  added  although 
the  plaintiff  objects.  Dix  y.  Great  Western  By.  Co.  (3),  to 
which  Mr.  Austen-Cartmell  referred  in  his  argument,  falls 
within  the  same  principle  as.  Wilson  v.  Church.  (2)    In  that 

(1)  Ante,  p.  287.  (2)  (1878)  9  Ch.  D.  552. 

(3)  34:  W.  K.  712. 
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with  Dix,  Owen,  and  Jalhon  to  make  one  and  the  same  road, 

1902 

Dix  brought  an  action  against  the  company  for  specific  per- 
McCheane  i  formance  and  damages.    Kay  J.,  on  the  appHcation  of  the 
(No^2)     company,  notwithstanding  the  objection  of  the  plaintiff,  ordered 

  Owen  and  Jallion  to  be  added  as  defendants.    The  order  in 

that  case  was  made  under  the  power  given  to  the  Court  by 
Order  xvi.,  r.  11,  which  says  that  "  the  Court  or  a  judge  may, 
at  any  stage  of  the  proceedings,  either  upon  or  without  the 
application  of  either  party  ....  order  ....  that  the  names 
of  any  parties,  whether  plaintiffs  or  defendants,  who  ought  to 
have  been  joined,  or  whose  presence  before  the  Court  may  be 
necessary  in  order  to  enable  the  Court  effectually  and  completely 
to  adjudicate  upon  and  settle  all  the  questions  involved  in  the 
cause  or  matter,  be  added."  In  Dix  v.  Great  Western  By. 
Co.  (1)  Kay  J.  said  that  it  was  impossible  for  the  Court 
"  effectually  and  completely  to  adjudicate  upon  and  settle  all 
the  questions  involved  "  without  the  presence  of  all  the  cove- 
nantees, because  each  was  interested  in  the  question  how  and 
where  the  road  should  be  made. 

Another  case  relied  on,  but  which  was  not  decided  on  the 
same  ground,  is  Montgomery  v.  Foy,  Morgan  dc  Go.  (2)  That 
case  is  really  an  authority  against  the  applicant.  There  was 
a  contract  of  affreightment  contained  in  a  bill  of  lading  between 
the  plaintiff,  who  was  the  shipowner,  and  the  shippers  of  a 
cargo.  The  latter  were  not  originally  parties  to  the  action. 
The  consignees,  who  were  the  defendants  in  the  action,  were 
agents  for  sale  in  this  country  for  the  shippers,  who  were 
the  persons  eventually  liable  for  the  freight.  As  the  consignees 
did  not  take  delivery  on  the  arrival  of  the  cargo,  the  shipowner 
placed  it  in  the  custody  of  a  warehouseman  with  notice  of  a 
lien  for  freight  under  s.  493  of  the  Merchant  Shipping  Act,  1894. 
In  order  to  get  possession  of  the  cargo  the  consignees  deposited 
the  amount  claimed  for  freight  with  the  warehouseman  under 
s.  495  of  the  Act,  and  gave  him  notice  to  retain  it  under  s.  49&, 
as  they  did  not  admit  that  anything  was  payable.  The  ship- 
owner brought  an  action  against  the  consignees  for  a  declara- 
(1)  34  W.  K.  712.       ^  (2)  [1895]  2  Q.  B.  321. 
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tion  that  he  had  a  Hen  on  and  for  payment  of  the  deposit,  JiUCKLEY 
there  beinej  a  decision  of  the  House  of  Lords  that  under  such 
circumstances  that  was  the  proper  remedy.     The  shippers, 
who  were  in  fact  the  owners  of  the  cargo,  said,  "  Make  us  ^^''^'^J^ane 
defendants :  the  shipowner  is  not  entitled  to  what  he  claims,  ^^yles 

but  only  to  receive  out  of  the  deposit  the  difference  between   

the  amount  of  the  freight  and  what  he  owes  us  for  damages 
for  short  delivery  and  injury  to  cargo  ;  we  want  to  counter-claim 
for  damages."  The  Court  of  Appeal  held  that  the  shippers 
could  be  joined  as  defendants  adversely  to  the  plaintiff,  and 
for  this  reason — that  in  the  question  what  the  plaintiff  was 
entitled  to  receive  out  of  the  deposit  there  was  involved  the 
question  whether  he  owed  anything  to  the  shippers.  Kay  L.J. 
commences  his  judgment  by  saying  (1) :  "I  wish  to  guard 
myself  against  being  supposed  to  decide  that  in  all  cases  it 
would  be  a  sufi&cient  reason  for  joining  a  person  as  defendant, 
that,  if  joined,  he  would  have  a  counter-claim  against  the 
plaintiff.  This  is  a  peculiar  case."  And  then  he  points  out 
the  pecuharities  of  the  case.  The  decision  is,  I  think,  no 
authority  for  the  proposition  that  if  there  is  a  joint  and  several 
liability  of  A.  and  B.  to  C,  and  C.  elects  to  sue  A.  alone,  A. 
is  entitled  to  have  B.  joined  as  a  co-defendant  in  order  that  he 
may  claim  contribution. 

Looking  at  the  rule  you  must,  in  order  to  say  that  a  person 
who  is  not  a  party  ought  to  be  added,  find  either  that  he 
"  ought  to  have  been  joined,"  or  that  his  presence  before  the 
Court  may  be  necessary  in  order  to  enable  the  Court  effectually 
and  completely  to  ^idjudicate  upon  and  settle  all  the  questions 
involved  in  the  cause  or  matter." 

I  cannot  hold  that  the  plaintiff  ought  to  have  joined  Mrs. 
Cronyn  as  a  defendant,  and  her  presence  is  not  necessary  to 
enable  the  Court  to  decide  whether  Gyles  is  liable  for  a  breach 
of  trust.  Moreover,  if  Mrs.  Cronyn  were  joined  as  a  defendant 
and  the  plaintiff  did  not  make  any  allegation  against  her,  she 
might  ask  to  be  dismissed  from  the  action.  Another  ground 
for  refusing  to  make  the  order,  supposing  I  had  power  to  make 
it,  is  that  the  writ  was  issued  in  March  last,  the  statement  of 
(1)  [1895]  2  Q.  B.  325. 


918 


CHAN'CEEY  DIVISION. 


[1902] 


1902 

McCheane 

V. 


BUCKLEY  claim  was  delivered  in  May,  and  the  defence  in  August,  and 

the  order  ought  not  to  be  made  in  an  action  when  it  is  ready 

to  be  set  down  for  trial. 

The  application  must  be  refused  with  costs,  to  be  paid  by 

Gyles     the  defendant  in  any  event. 
(No.  2). 

Solicitors  for  defendant :  Bircham  d  Co, 
Solicitors  for  plaintiff :  A  thinson  d  Dresser. 

F.  E. 


BUCKLEY  In  re  SCOTT. 

^-  SCOTT  V.  SCOTT. 

1902 

[1902    S.  218.] 

Marc/i  14,  24. 

Infant  —  Maintenance  —  Accumulations  —  Contingent  Life  Interest  —  Eight 
to  Accumulations — Conveyancing  and  Law  of  Property  ^ic^,  1881  (44  <Sc  45 
Vict.  c.  41),  s.  43,  sul-s.  2. 

A  testator  gave  his  residuary  property  to  trustees,  upon  trust  for  con- 
version and  to  hold  a  portion  of  the  proceeds  upon  trust  for  his  children 
who  being  sons  should  attain  twenty-five,  or  being  daughters  should 
attain  twenty-one  or  marry,  to  be  divided  between  them  in  equal  shares, 
and  he  directed  his  trustees  to  retain  the  share  of  each  daughter,  upon 
trust  to  pay  the  income  to  her  for  life,  and  after  her  death  for  her 
children. 

Two  of  the  daughters,  having  attained  twenty-one,  claimed  payment  of 
the  accumulations  of  such  part  of  the  income  in  the  meantime  of  their 
shares  as  had  not  been  applied  for  their  maintenance  : — 

Held,  that  they  were  the  persons  who  had  become  ultimately  entitled  to 
the  property  from  which  the  accumulations  had  arisen  within  the  meaning 
of  s.  43,  sub-s.  2,  of  the  Conveyancing  Act,  1881,  and  that  the  accumulations 
must  be  paid  to  them. 

Semhle,  that  the  meaning  of  sub-s.  2  is  as  follows :  The  trustees  shall 
hold  the  accumulations  for  the  benefit  of  the  person  who  in  the  events 
which  happen  becomes  entitled  to  the  income  from  the  accumulation  of 
which  the  accumulations  arise. 

The  testator,  David  Cooper  Scott,  by  his  will  dated  July  9, 
1888,  devised  and  bequeathed  his  residuary,  real,  and  personal 
estate  to  trustees,  upon  trust  for  conversion,  and,  after  pro- 
viding for  certain  annuities,  in  trust  to  pay  to  his  wife  one 
moiety  during  her  widowhood,  and  one-third  if  she  should 
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marry  again,  of  the  income  of  his  residuary  trust  f  ands  during 
her  Hfe ;  and,  subject  to  his  wife's  interest,  he  directed  his 
trustees  to  hold  his  residuary  trust  funds  upon  trust  for  his 
children  who  being  sons  should  attain  twenty-five,  or  being 
daughters  should  attain  twenty-one  or  marry,  to  be  divided 
between  them  in  equal  shares.  He  then  declared  that  his 
trustees  should  pay  his  wife,  during  the  infancy  of  any  of  his 
children,  a  sum  not  exceeding  half  the  income  of  the  child's 
share  for  board  and  maintenance,  and  he  directed  his  trustees 
to  retain  the  share  of  each  daughter  upon  trust  to  pay  the 
income  to  the  daughter  for  life,  and,  after  her  death,  for  her 
children.  The  will  further  contained  power  for  the  trustees  to 
raise  not  exceeding  a  moiety  of  the  vested  or  expectant  share  of 
a  child,  and  apply  it  for  the  advancement  or  benefit  of  the 
child. 

The  testator  died  on  June  22,  1890,  leaving  five  children,  of 
whom  the  two  youngest,  being  daughters,  respectively  attained 
twenty-one  on  February  10,  1899,  and  October  21,  1901. 

During  the  infancy  of  these  daughters,  Anita  Christina  Mary 
Scott  and  Eleanore  Clementine  Scott,  sums  were  paid  for 
their  board  and  maintenance,  and  also,  under  an  order  of 
December,  1890,  for  their  education,  out  of  the  income  of  their 
respective  shares,  leaving  a  sum  of  666Z.  18s.  8d.,  accumulations 
arising  from  the  share  of  Anita  Scott  up  to  February  10,  1899, 
when  she  attained  twenty-one,  and  1163Z.  16s.  9cZ.,  accumula- 
tions arising  from  the  share  of  Eleanore  Scott  up  to  June  30, 
1901.  The  two  daughters  took  out  an  originating  summons 
for  the  determination  of  the  question  whether  the  plaintiffs 
were  respectively  entitled  to  these  sums,  or  how  they  ought  to 
be  dealt  with  as  between  them  as  tenants  for  life  and  their 
possible  future  children,  or  other  the  persons  entitled  subject 
to  their  life  interests. 

Sect.  43  of  the  Conveyancing  Act,  1881,  so  far  as  material,  is 
as  follows  :  (1.)  Where  any  property  is  held  by  trustees  in 
trust  for  an  infant,  either  for  life,  or  for  any  greater  interest, 
and  whether  absolutely,  or  contingently  on  his  attaining  the 
age  of  twenty-one  years  ....  the  trustees  may  ....  apply 
for  or  towards  the  infant's  maintenance,  education,  or  benefit, 


BUCKLEY 
J. 

1902 

Scott, 
In  re. 
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BUCKLEY  the  income  of  that  property,  or  any  part  thereof .  .  .  .    (2.)  The 
trustees  shall  accumulate  all  the  residue  of  that  income  in  the 

1902 

way  of  compound  interest,  by  investing  the  same  and  the 
resulting  income  thereof  ....  and  shall  hold  those  accumula- 
tions for  the  benefit  of  the  person  who  ultimately  becomes 
entitled  to  the  property  from  which  the  same  arise ;  but  so  that 
the  trustees  may  at  any  time,  if  they  think  fit,  apply  those 
accumulations,  or  any  part  thereof,  as  if  the  same  were  income 
arising  in  the  then  current  year." 


Scott, 
In  re. 

Scott 

V. 

Scott. 


Buchnaster,  for  the  plaintiffs.  It  is  submitted  that  the 
accumulations  are  income  and  belong  to  the  tenants  for  life  as 
and  when  they,  if  daughters,  respectively  attain  twenty-one  or 
marry.  Each  daughter's  share  is  held  by  the  trustees  "in 
trust  for  an  infant"  for  life"  contingently  on"  her 
"  attaining  the  age  of  twenty-one  years."  In  such  a  case 
s.  43  of  the  Conveyancing  Act,  1881,  says  that  the  trustees  may 
apply  for  the  infant's  maintenance  or  benefit  the  income  of  the 
property  or  any  part  thereof.  Therefore  all  the  income  may  be 
applied  for  the  infant's  benefit.  Then  sub-s.  2  directs  that  the 
residue  of  the  income — that  is  to  say,  what  has  not  been  applied 
for  the  infant's  benefit — shall  be  accumulated.  The  accumula- 
tions may  nevertheless  be  applied  as  if  they  were  income  of  the 
current  year — that  is  to  say,  they  may  be  resorted  to  for  the 
benefit  of  the  infant.  If  that  is  not  done,  what  happens  ?  It 
is  inconceivable  that  money  which  one  day  before  the  infant 
came  of  age  might  be  applied  for  her  benefit  is  the  next  day  to 
go  to  some  one  else.  The  Act  says  that  the  trustees  are  to 
hold  "  the  accumulations  for  the  benefit  of  the  person  who 
ultimately  becomes  entitled  to  the  property  from  which  the 
same  arise."  That  cannot  mean  that  the  accumulations  are 
to  be  retained  until  some  one  beconles  absolutely  entitled  after 
the  daughter's  death  to  her  share  in  the  original  corpus.  It 
may  mean  that  the  undisposed  of  accumulations  are  to  be 
added  to  and  held  on  the  same  trusts  as  that  share  of  original 
corpus — in  other  words,  to  go  to  the  settlement.  But  the  Act 
does  not  say  that,  as  it  easily  might  have  done ;  and  it  is  sub- 
mitted that  a  third  construction  is  the  only  reasonable  one. 
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namely,  that  the  infaot  takes  the  accumulations  on  attaining  bucklp:y 
twenty-one. 

190''' 

The  words  "  the  same  "  refer  to  the  accumulations  ;  and  what 
is  "  the  property  from  which  the  same  arise  "  ?  The  accumula-  j^'^^J' 
tions  arise  from  income,  and  not,  at  any  rate  entirely,  directly  scott 
from  the  original  corpus  or  capital.    There  are  in  fact  two  .scott 

funds — the  original  capital,  which  may  or  may  not  be  settled,   

and  the  accumulated  income  which  goes  to  the  destination 
pointed  out  by  the  statute,  namely,  '*  the  person  who  ultimately 
becomes  entitled  to  the  property."  "  Property  "  there  refers  to 
the  income  fund.  The  person  ultimately  entitled  to  that  is  the 
person  for  the  time  being  entitled. 

In  In  re  Buckley's  Trusts  (1)  Fry  J.  had  to  consider  the  very 
similar  wording  of  s.  26  of  Lord  Cranworth's  Act,  which  directs 
the  trustees  to  accumulate  the  residue  of  income  for  the 
benefit  of  the  persons  who  shall  ultimately  become  entitled  to 
the  property  from  which  such  accumulations  shall  have  arisen." 
Money  had  been  given  in  trust  for  an  infant,  but  subject  to  a 
proviso  that  if  he  died  under  twenty-one  it  should  go  to  other 
persons.  He  died  under  twenty-one,  and  Fry  J.  held  that  the 
accumulations  up  to  the  time  of  the  death  belonged  to  the 
infant,  and  not  to  the  persons  entitled  under  the  gift  over. 
Dealing  with  the  three  different  ways  in  which  a  legacy  may  be 
given,  he  says  that  where  it  is  given  to  A.  B.  contingently  on 
his  attaining  twenty-one,  "  the  accumulations  would  be  taken 
or  not  taken  by  the  legatee  according  to  whether  the  contin- 
gency happened  or  not,"  and  he  scouts  the  idea  that  the 
Act  was  meant  to  take  away  income  from  a  person  who  would 
otherwise  be  entitled  to  it,  and  says  that  its  principal  object 
was  to  "  save  the  insertion  of  clauses  usually  inserted  in  deeds 
and  wills." 

In  In  re  Wells  (2)  the  testator  gave  a  share  of  residue  to 
trustees  on  trust  to  pay  the  income  to  K.  for  life.  K.  attained 
twenty-one,  and  North  J.  held  that,  as  regarded  the  accumula- 
tions which  had  arisen  from  the  income  of  the  share  of  residue, 
she  was  the  person  who  had  ultimately  become  entitled  within 
the  meaning  of  s.  43,  sub-s.  2,  of  the  Act  of  1881.  After  saying 
(1)  (1883)  22  Ch.  D.  583,  584.  (2)  (1889)  43  Ch.  D.  281. 
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BUCKLEY  that  In  re  Buckley's  Trusts  (1)  is  exactly  in  point,  he  says  (2)  : 
"I  am  by  no  means  satisfied  that  the  expression  in  sub-s.  2, 

1902 

v^v--       '  the  property  from  which  the  same  arise,'  does  not  mean  the 
income  from  which  the  accumulations  have  arisen."    Now  in 
Scott     that  case,  as  these  daughters  take,  K.  only  took  for  life,  there 
Scott.     t)eing  a  trust  on  her  death  for  her  children. 

  It  is  plain,  therefore,  that  where  the  interest  for  the  tenant 

for  life  is  vested,  but  liable  to  be  divested,  the  accumulations 
of  -  income  go  to  the  tenant  for  life  on  the  attainment  of  twenty- 
one.  In  the  case  last  cited  North  J.  points  out  that  the  object 
of  the  Act  of  1881  was  to  shorten  and  simplify  conveyances," 
and  not  "  to  alter  the  devolution  of  property." 

In  re  Wells  (3)  was  approved  by  the  Court  of  Appeal  in  In  re 
Humphreys  (4),  in  which  there  was  an  immediate  vested  life 
interest  in  a  granddaughter  in  a  share  of  residue  with  remainder 
to  her  children.  There,  again,  she,  although  only  tenant  for 
life,  was  held  entitled  to  the  accumulations,  on  the  ground  that 
sub-s.  3  excluded  the  operation  of  sub-s.  2  of  s.  43. 

In  the  present  case  the  life  estate  was  contingent,  but  the 
contingency  has  now  happened,  and  if  there  is  no  case  exactly 
in  point,  the  observations  of  Fry  J.  support  the  view  which 
is  now  submitted. 

Beddall,  for  the  trustees  and  the  possible  children  of  the 
applicants.  The  accumulations  form  an  accretion  to  the 
original  capital  and  are  subject  to  the  same  trusts.  In  other 
words,  on  a  daughter  attaining  twenty-one  the  accumulations 
go  to  the  settlement.  If  the  person  ultimately  entitled  to  the 
income  had  been  intended  to  be  benefited,  the  section  would 
have  used  the  word  "  income  "  instead  of  the  word  "  property." 
Sub-s.  1  begins  with  the  words  "  where  any  property  is  held 
by  trustees."  "Property"  there  undoubtedly  means  corpus. 
In  the  same  sub-section  the  words  "income  of  that  property" 
are  used,  and  there,  again,  "property"  means  corpus.  There 
is  no  reason  for  giving  a  different  meaning  to  "property" 
when  used  in  sub-s.  2.  The  last  words  of  sub-s.  2  aid  this 
construction,  for  the  permission  to  apply  the  accumulations  as 

(1)  22  Ch.  D.  583.  (3)  43  Ch.  D.  281. 

(2)  43  Ch.  D.  286.  (4)  [1893]  3  Ch.  1. 
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if  they  were  income  arising  in  the  current  year  would  seem  BUCKLEY 
to  be  unnecessary  unless  the  preceding  words  of  the  sub-section 

1902 

had  capitalized  the  accumulations.    In  Hood  and  Challis  on 
the  Conveyancing  and  Settled  Land  Acts,  6th  ed.  p.  123,  it  is  j^^^J' 
said :  "  Heading  together  the  language  of  sub-ss.  1  and  2,  it  Scott 
becomes  apparent  that  the  suggestion  of  North  J.  in  In  re  gj'^^ 

Wells  (1),  that  perhaps  in  the  latter  sub-section  the  word  *  pro-   

perty'  might  not  mean  capital  exclusively,  attributes  to  the 
Act  an  intolerable  degree  of  looseness  in  the  use  of  language." 
[Buckley  J.    I  do  not  understand  that  passage.] 
The  authors  criticise  In  re  Humphreys.  (2)    The  ground  of 
the  decision  in  that  case  was  that  the  gift  of  an  immediate 
vested  life  interest  was  an  expression  of  a  "  contrary  intention  " 
within  sub-s.  3,  so  as  to  exclude  the  operation  of  sub-s.  2.  Here 
the  life  interest  is  contingent,  and  there  is  nothing  in  the  will 
shewing  a  "  contrary  intention." 
Buckmaster,  in  reply. 

Cur.  adv.  vult. 


March  24.  Buckley  J.  (after  stating  the  facts  and  the 
question  for  decision).  The  determination  of  this  question 
involves  the  consideration  of  the  true  construction  of  s.  43  of 
the  Conveyancing  Act,  1881.  The  gifts  in  favour  of  the 
daughters  are  gifts  to  them,  as  members  of  a  contingent  class, 
of  shares  of  residue.  The  contingency  is  that  of  attaining  the 
age  of  twenty-one  years.  Under  such  a  gift  the  income  is 
accessory  to  the  capital  and  belongs  contingently  to  the  legatees 
in  whose  favour  the  contingent  gift  is  made.  The  question  is 
how  the  income  which  thus  follows  the  capital  is  applicable 
in  the  case  of  a  settled  share,  regard  being  had  to  the  statutory 
provision  contained  in  s.  43  of  the  Conveyancing  Act,  1881. 

First,  as  matter  of  principle,  the  intention  of  s.  43  was  not 
to  affect  the  construction  of  wills :  In  re  Dickson.  (3)  The 
object  of  the  Act  was  to  shorten  and  simplify  conveyances,  and 
not  to  alter  the  devolution  of  property.  Prima  facie,  there- 
fore, when  the  daughter  attained  twenty-one,  she,  as  tenant 

(1)  43  Ch.  D.  281,  286.  (2)  [1893]  3  Ch.  1. 

(3)  (1885)  29  Ch.  D.  331,  338. 
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BUCKLEY  for  life,  would  become  entitled  to  receive  payment  of  the 

income  of  the  settled  share  accrued  up  to  that  date  in  respect 
1902  .  , 

  of  the  contingent  gift.    For  the  respondents,  however,  who 

j^^^J'  represent  the  possible  unborn  children  of  the  daughters  or 
iScoTT  other  remaindermen,  it  is  contended  that  under  sub-s,  2  of 
Scott.  s.  43  the  accumulations  are  to  be  held  for  the  benefit,  not  of  the 
tenant  for  life  absolutely  in  the  events  which  have  happened, 
but  as  corpus  settled  for  all  the  persons  entitled  in  succession 
under  the  settlement  of  the  daughters'  share — in  other  words, 
that  the  word  ''property"  in  sub-s.  2  means  the  corpus  from 
which  the  accumulated  income  has  arisen.  Another  argument, 
but  too  extravagant  to  admit  of  serious  consideration,  would 
be  that  the  accumulations  are  held,  not  for  the  persons  thus 
entitled  in  succession,  but  for  the  person  "  who  ultimately 
becomes  entitled  to  the  property,"  that  is  to  say,  entitled  to 
the  corpus  after  the  determination  of  the  tenancy  for  life.  In 
my  judgment,  neither  of  these  contentions  can  be  sustained. 
The  fact  is  that  if  in  s.  43  the  word  "property"  is  read  as 
equivalent  exclusively  to  ''corpus"  or  "capital"  its  use  is  far 
from  exact.  Thus,  the  section  opens  with  the  words,  "  Where 
any  property  is  held  by  trustees  in  trust  for  an  infant  .  .  .  . 
for  life."  If  "property"  is  equivalent  to  "corpus"  or  "capital," 
as  contrasted  with  and  to  the  exclusion  of  income,  this  language 
is  not  apt.  If  it  is  read  to  mean  "  corpus  or  its  income,  as 
the  nature  of  the  gift  may  require,"  the  language  becomes 
appropriate.  Further,  that  the  word  "property"  in  sub-s.  2 
cannot  mean  "  corpus  "  in  every  instance  may  be  shewn  by 
taking  a  particular  case.  Thus,  suppose  that  lOOOZ.  is  held  by 
trustees  for  A.,  an  infant,  for  life,  and  after  his  death  for  B., 
and  suppose  that  A.  survives  the  testator  for  ten  years  and 
then  dies  an  infant — this  is  a  case  within  s.  43,  sub-s.  1.  The 
income  in  such  case  during  the  ten  years  unquestionably 
belongs  to  A. — but  B.  is  entitled  to  the  corpus.  If  "  property  " 
in  sub-s.  2  means  corpus,  B.  is  the  person  entitled  to  that,  and 
would  on  such  a  construction  take  the  income  which  accrued 
during  A.'s  lifetime.  Eejecting,  therefore,  a  construction  which 
would  read  "property"  in  sub-s.  2  as  always  meaning  corpus, 
I  go  on  to  consider  whether  it  ever  means  corpus.    I  think 
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not.  The  property  spoken  of  is  that  from  which  "the  same" 
— that  is,  the  accumulations — arise.  Income  arises,  no  doubt, 
from  corpus,  but  the  accumulations  arise  from  setting  aside 
and  investing  income  as  it  is  earned.  The  words  of  sub-s.  2 
are  not  "the  property  from  which  the  income  arises,"  but  "the 
property  from  which  the  same  (i.e.,  the  accumulations)  arise." 
The  property  from  which  the  accumulations  arise  is  the  income 
which  is  year  by  year  set  apart  and  forms  the  accumulated 
fund.  The  words  of  sub-s.  2  are,  I  think,  to  be  read  thus — 
"  entitled  to  the  property  (namely,  the  income)  by  the  accumu- 
lation of  which  the  accumulated  fund  or  accumulations  arise." 
If  the  words  be  thus  read,  and  for  the  word  "ultimately" 
there  be  substituted  "  in  the  events  which  happen,"  all  difficulty 
disappears.  The  words  will  then  read  thus,  "  and  shall  hold 
those  accumulations  for  the  benefit  of  the  person  who  in  the 
events  which  happen  becomes  entitled  to  the  property  (namely, 
the  income)  from  the  accumulation  of  which  the  accumulations 
arise."    I  think  that  is  the  meaning  of  the  words. 

I  do  not  find  that  any  authority  is  inconsistent  with  this 
view.  The  decision  of  Fry  J.  in  In  re  Buckley's  Trusts  (1), 
decided  upon  s.  26  of  Lord  Cranworth's  Act,  is  only  that  that 
Act  applied  to  gifts  absolute  or  contingent,  and  not  to  gifts 
vested  but  liable  to  be  divested.  The  decision  of  North  J.  in 
In  re  Wells  (2)  is  that  a  person  entitled  to  a  vested  interest  for 
life  is  on  attaining  twenty-one  the  person  ultimately  entitled 
to  the  property  within  sub-s.  2.  North  J.,  I  think,  thought 
as  I  do,  that  "property"  means  the  income  the  accumula- 
tions of  which  are  being  dealt  with.  The  Court  of  Appeal  in 
In  re  Humphreys  (3)  was  again  dealing  with  an  immediate 
vested  life  interest.  That  decision  approved  In  re  Wells  (2), 
and,  while  I  have  felt  some  difficulty  by  reason  of  the  fact  that 
the  decision  was  rested  upon  finding  in  the  will  an  expression 
of  a  contrary  intention  within  sub-s.  3  of  s.  43,  I  do  not  think 
there  is  anything  in  it  to  preclude  me  from  coming  to  the 
conclusion  that  "  property  "  in  sub-s.  2  means  that  property 
the  accumulation  of  which  has  produced  the  fund.    The  Court 
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in  In  re  Humphreys  (1)  left  open  the  point  which  I  have  here 
to  decide.  I  therefore  hold  that  the  plaintiffs,  who  in  the 
events  which  have  happened  are  entitled  to  income,  are  entitled 
to  the  accumulated  sums. 

Solicitors  for  all  parties  :  Stevens,  Baivtree  d  Steveyis. 

F.  E. 


GODWIN  V,  SCHWEPPES,  LIMITED. 
[1901    G.  2267.] 

Easement — Light — Derogation  from  Grant — Im]_}lication — Building  Agreement 
—  Plan  —  Conveyancing  and  Law  of  Frojperty  Act,  1881  (44:  &  45 
Vict,  c,  41),  s.  6. 

By  a  building  agreement  dated  in  1884,  S.  agreed  to  erect  certain 
specified  "buildings  on  an  estate  belonging  to  0.  which  for  the  purposes  of 
the  building  scheme  was  divided  into  plots,  upon  each  of  which  a  building 
of  a  certain  character  was  to  be  erected.  After  some  of  the  buildings  had 
been  erected,  the  scheme  was  departed  from  to  the  extent  that  S.,  with 
the  consent  of  0.,  built  upon  a  site  comprising  several  plots  a  block  of 
mansions  with  windows  overlooking  the  adjoining  vacant  plots.  At  this 
time  S.  contemplated  building  a  corresponding  block  of  mansions  upon 
the  adjoining  plots,  and  the  wall  of  the  block  erected  abutting  on  the 
adjoining  plots  was  for  half  its  length  built  as  a  party  wall,  while  for  the 
rest  of  its  length  provision  was  made  for  an  open  area  between  the  block 
erected  and  the  intended  block,  and  the  foundations  of  the  intended  block 
were  so  laid  as  to  carry  out  this  scheme.  The  windows  of  the  erected 
block  looked  into  this  area,  and  over  the  adjoining  site  of  the  intended 
block.  On  May  5,  1886,  0.  conveyed  the  erected  block  of  mansions  to 
S.  by  a  deed  which  contained  no  exjDress  general  words,  and  no  reservation 
to  0.  of  any  rights  in  respect  of  the  adjoining  plots,  but  embodied  a  plan 
shewing  the  party  wall  and  the  open  area.  The  second  block  of 
mansions  was  never  built,  and  0.  subsequently  sold  the  intended  site 
thereof  to  S.,  from  whom  it  was  acquired  by  the  defendants,  who  com- 
menced to  build  upon  it  so  as  to  obstruct  the  access  of  light  to  the  windows 
of  the  mansions,  but  to  a  less  extent  than  would  have  happened  if  the 
second  block  contemplated  by  S.  had  been  erected.  The  plaintiffs,  who 
were  the  successors  in  title  of  S.,  claimed  an  injunction  on  the  ground  that 
by  s.  6  of  the  Conveyancing  Act,  1881,  an  express  grant  of  light  was 
imported  into  the  conveyance  of  May  5,  1886,  and  that  0.  could  not 
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derogate  from  his  grant  by  conveying  the  adjoining  land  freed  from  the  JOYCE  J. 

easement : —  jgQ2 

Eeld,  that  having  regard  to  the  circumstances  existing  at  the  date  of  — ^ 

the  conveyance  of  May  5,  1886,  it  did  not  as  against  0.  pass  to  S.  any  Godwin 

right  to  have  the  access  of  light  unobstructed  by  any  future  building  on  ^ch^veppes 

the  adjoining  ground.  Limited. 

Birmingham,  Dudley  and  District  Banking  Co.  v.  Boss,  (1888)  38  Ch.  D. 
295,  applied  and  followed. 

Teial  op  Action. 

By  a  building  agreement  dated  January  19,  1884,  between 
Herbert  Oxley,  who  was  the  owner  of  a  building  estate  at 
Hammersmith,  and  Edgar  Sage,  a  builder,  it  was  agreed  that 
during  twenty-seven  calendar  months  from  the  date  thereof 
Sage,  for  the  purpose  only  of  building  and  executing  works  as 
therein  stipulated,  might  enter  upon  all  those  plots  of  land 
delineated  upon  an  annexed  plan  and  numbered  thereon  1-44. 
The  plan  of  the  estate  was  substantially  as  follows  :  Plots  1-5 
inclusive  fronted  south  upon  Hammersmith  Koad.  Plots  6-19 
inclusive  fronted  east  upon  a  road  called  Blythe  Lane.  The 
remaining  plots  were  situated  at  the  rear  and  to  the  west  of 
plots  10-19.  It  was  further  agreed  that  Sage  should  within 
twelve  months  build  upon  each  of  the  plots  1-9,  and  within 
twenty-seven  months  upon  each  of  the  plots  10-19,  a  dwelling- 
house  or  shop  of  a  certain  value,  and  also  within  the  latter 
period  should  erect  upon  each  of  the  plots  20-44  inclusive  a 
coach-house  and  stable  premises,  dwelling-house  or  cottage, 
conformably  to  plans  and  elevations  to  be  approved  by  Oxley's 
surveyor.  It  was  also  provided  as  to  each  of  the  said  plots 
that,  when  the  carcase  of  the  dwelling-house  and  buildings  or 
stables  to  be  erected  thereon  should  have  been  built,  Oxley  was 
to  grant  to  Sage  or  his  nominees  a  lease  of  the  plot  with  the 
dwelling-house  or  buildings  or  stables  thereon  in  the  usual 
way.  Clause  16  was  to  the  effect  that  Oxley  should  become 
entitled,  upon  the  happening  of  certain  events  therein  specified, 
to  determine  the  agreement,  and  might  thereupon  remove 
Sage  from  the  further  erection  of  or  interference  with  all  or 
any  of  the  dwelhng-houses,  stables,  and  buildings  then  remain- 
ing incomplete,  notwithstanding  that  a  lease  or  leases  thereof 
might  have  been  actually  granted,  and  might  employ  a  builder 

3  B  2  1 


928 


CHANCEEY  DIVISION. 


[19021 


JOYCE  J. 
1902 
Godwin 

V. 

schweppes, 
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or  builders  to  complete  the  building  pursuant  to  the  agreement. 
Clause  17  gave  Sage  an  option  of  purchasing  the  fee  simple  of 
any  plot  if  he  thought  fit  instead  of  taking  a  lease  thereof. 

The  plots  numbered  1-8  were  duly  built  upon  and  purchased 
by  Sage  pursuant  to  the  option  in  clause  17.  Sage  then  pro- 
posed to  Oxley  to  erect  upon  plots  10,  11,  12,  and  part  of 
plot  30,  which  was  situated  immediately  to  the  rear,  a  block  of 
mansions  ultimately  and  now  known  as  Addison  Mansions. 
This  was  assented  to,  and  these  mansions  were  erected  by  Sage 
with  the  concurrence  of  Oxley.  It  was  in  respect  of  certain 
windows  in  the  western  side  of  these  mansions  that  the  present 
action  was  brought. 

To  the  west  of  the  site  of  the  mansions  were  the  rest  of 
plot  30,  plot  29,  and  plots  28,  27,  and  26,  which  are  hereinafter 
referred  to  collectively  as  the  adjoining  ground. 

When  the  building  of  Addison  Mansions  was  commenced  ^ 
Sage  contemplated  the  erection  of  another  and  corresponding 
block  of  mansions  upon  the  adjoining  ground,  and  he  at  the 
same  time  laid  the  foundations  therefor  in  the  adjoining  ground 
with  the  concurrence  of  or  without  objection  from  Oxley. 
The  western  wall  of  Addison  Mansions  abutting  on  the  adjoin- 
ing ground  was  for  about  half  its  length  built  as  a  party  wall 
having  chimney  breasts  and  apertures  for  fire-places  on  the 
side  next  to  the  adjoining  ground.  The  remainder  of  the  wall 
was  set  back  from  the  western  boundary  of  the  site  so  as  to 
leave  unbuilt  upon  an  open  space  or  area  of  about  four  feet  in 
width  next  to  the  adjoining  ground. 

The  foundations  on  the  adjoining  ground  were  laid  so  as  to 
leave  or  provide  a  similar  and  equal  area  on  the  adjoining 
ground  in  such  a  manner  that  the  two  areas  together  would, 
when  both  blocks  of  mansions  were  completed,  form  a  space 
or  court  in  the  shape  of  a  parallelogram  with  no  buildings 
thereon. 

Addison  Mansions  having  been  built.  Sage  exercised  his 
option  to  take  a  conveyance  in  fee  instead  of  a  lease.  That 
conveyance  was  effected  by  an  indenture  dated  May  5,  1886, 
made  between  Oxley  of  the  one  part  and  Sage  of  the  other. 
There  was  a  plan  upon  the  conveyance  shewing  plainly  the 
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party  wall  and  the  area  or  open  parallelogram  above  described.  JOYCE 
There  were  no  express  general  words  in  the  conveyance,  but  1902 
by  virtue  of  s.  6,  sub-s.  2,  of  the  Conveyancing  and  Law  of  Godwi: 
Property  Act,  1881,  the  parcels  operated  as  conveying  together  g(,jj^^pp 
with  the  mansions  all  lights  appertaining  or  reputed  to  apper-  Limitei, 
tain  thereto,  or  at  the  time  of  the  conveyance  enjoyed  there- 
with.   On  May  6,  1886,  a  mortgage  of  the  same  premises  was 
made  by  Sage  to  M.  0.  Sim  and  others.    The  description  of 
the  parcels  in  this  mortgage  was  practically  the  same  as  in  the 
conveyance,  and  the  plans ^  on  the  conveyance  and  mortgage 
were  identical.    The  mortgagees  had  full  notice  of  the  building 
agreement,  and  of  the  condition  of  matters  generally  on  the 
western  side  of  the  mansions,  both  the  areas  being  shewn  upon 
the  plan  on  the  mortgage  deed.     Subsequently,  on  Septem- 
ber 28, 1886,  this  mortgage  was  transferred  to  other  mortgagees, 
who  at  the  same  time  made  a  further  advance  to  Sage,  he 
being  a  conveying  party  in  the  deed  of  transfer.    There  was  a 
plan  on  this  deed  identical  with  that  upon  the  conveyance. 
In  1891  the  mortgaged  premises  were  sold  under  the  power  of 
sale  in  the  mortgage,  Oxley  himself  being  the  purchaser,  and 
the  present  owners,  the  plaintiffs  in  the  action,  were  the  trustees 
of  a  settlement  made  by  him  of  the  property  and  under  which 
he  was  interested. 

The  adjoining  land  was  now  in  the  possession  of  the  defend- 
ants as  successors  in  title  of  Oxley  and  Sage.  They  had 
recently  commenced  to  erect  certain  buildings  thereon  at  a 
distance  of  about  thirteen  feet  from  the  western  wall  of 
Addison  Mansions,  so  as  to  obstruct  the  light  coming  to  the 
windows  of  the  mansions.  The  plaintiffs  claimed  an  injunc- 
tion to  restrain  the  defendants  from  building  on  the  adjoining 
ground  so  as  to  obstruct  any  of  the  lights  or  windows  of  the 
mansions  as  the  same  were  enjoyed  at  the  date  of  the 
conveyance  of  May  5,  1886. 

Younger,  E.G.,  and  Bolt,  for  the  plaintiffs.  By  virtue  of 
s.  6,  sub-s.  2,  of  the  Conveyancing  and  Law  of  Property  Act, 
1881,  an  express  grant  was  imported  into  the  conveyance  of 
May  5,  1886,  of  all  hghis  appertaining  to  or  enjoyed  with  the 
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JOYCE  J.  mansions  at  the  time  of  the  conveyance,  and  the  deed  contained 
1902      no  reservation  of  hght  by  Oxley,  the  vendor.    Oxley  could  not 
Godwin    derogate  from  his  grant.    At  the  date  of  the  conveyance  the 

ScHWEPPEs,  l^^il^ing  scheme  was  no  longer  in  existence,  the  time  within 
Limited,  which  the  Contemplated  buildings  were  to  be  erected  there- 
under having  expired.  Where  there  is  an  express  grant  of 
light  there  can  be  no  implied  reservation :  Wheeldon  v.  Bur- 
rows. (1)  There  being  no  express  reservation  to  Oxley,  the 
mere  fact  of  the  land  being  building  land  does  not  of  itself 
negative  the  prima  facie  right  of  the  plaintiffs  to  have  their 
lights  unobstructed,  and  there  is  nothing  in  the  conveyance  or 
the  building  agreement  to  shew  a  contrary  intention  "  within 
the  meaning  of  s.  6,  sub-s.  4:  Broomfield  v.  Williams  (2), 
where  Birmingham,  Dudley  and  District  Banking  Co.  v. 
Boss  (3)  was  commented  on  and  explained.  In  the  latter 
case  Cotton  L.J.  expressed  the  view  that  both  parties  knew 
that  there  was  an  obligation  on  the  grantee  to  erect  buildings 
which  would  necessarily  cause  an  obstruction  of  light.  In 
the  present  case  it  was  Sage,  the  grantee,  who  erected  the 
mansions  and  built  the  party  wall.  Broomfield  v.  Williams  (2) 
was  applied  in  Bollard  v.  Gare.  (4)  At  the  date  of  the  con- 
veyance Sage  had  no  interest  in  the  adjoining  ground ;  if  he 
had  had  any  he  would  have  been  precluded  from  building 
thereon  so  as  to  obstruct  the  hghts  of  the  mansions  by  reason 
of  the  mortgage  of  May  6,  1886. 

[They  also  referred  to  Lawrence  v.  Horton.  (5)] 
T.  B.  Hughes,  K.C.,  and  Harman,  for  the  defendants.  It  is 
clear  that  Sage  built  under  the  agreement,  and  that  at  the  date 
of  the  conveyance  he  intended  to  build  on  the  adjoining  ground 
a  block  of  mansions  corresponding  to  Addison  Mansions.  He 
had  under  the  agreement  an  equitable  interest  in  the  adjoining 
land,  and  the  case  is  therefore  different  from  the  simple  case 
of  the  sale  of  a  building  overlooking  other  land  belonging  to 
the  vendor.  The  right  to  light  must  be  treated  as  limited  by 
the  circumstances  existing  at  the  date  of  the  conveyance : 


(1)  (1879)  12  Ch.  D.  31.  (3)  38  Ch.  D.  295. 

(2)  [1897]  1  Ch.  602.  (4)  [1901]  1  Ch.  834. 

(5)  (1890)  38  W.  K.  555. 
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Birmingham  J  Ditdley  and  District  Banking  Co.  v.  Boss  (1),    JOYCE  j. 
which  was  not  so  strong  a  case  as  the  present,  for  it  was  1902 
apparent  that  no  building  could  be  erected  on  the  adjoining  oodwin 
ground  without  interfering  to  some  extent  with  the  access  of  ;;4f.,j^vEPPEs 
light  to  the  mansions.     The  building  agreement  was  never  Ldhted. 
abandoned,  although  the  building  of  the  corresponding  block 
of  mansions  was  temporarily  postponed  by  Sage.    The  inten- 
tion to  erect  such  a  corresponding  block  is  clearly  shewn  upon 
the  plan  on  the  conveyance.    The  meaning  and  effect  of  s.  6 
of  the  Conveyancing  Act  must  be  treated  as  restricted  when 
dealing  with  a  newly  erected  building :  Beddingto7i  v.  Atlee  (2), 
Birmingham,  Dudley  and  District  Banking  Co.  v.  Boss  (1),  and 
Myers  v.  Catterson.  (3) 

The  contemplated  block  of  mansions  would  have  formed  a 
far  more  serious  obstruction  to  the  plaintiffs'  lights  than  do  the 
buildings  of  which  they  complain. 

Younger,  K.C.,  in  reply. 

Joyce  J.  This  action  is  instituted  in  respect  of  obstruction 
of  the  access  of  light  to  certain  windows  which  are  not  ancient 
lights.  The  right  to  have  the  access  of  light  thereto  unob- 
structed must,  therefore,  if  it  existed,  have  been  acquired  by 
contract,  or  by  the  operation  of  the  rule  that  a  grantor  shall  not 
derogate  from  his  own  grant.  [His  Lordship  then  stated  the 
facts,  and  continued  : — ] 

It  is  contended  on  behalf  of  the  plaintiffs,  and  it  is  to  Oxley's 
interest  at  the  present  time  to  support  this  contention,  that  the 
grant  of  light  by  him,  under  the  general  words  imported  by 
the  Conveyancing  Act  into  the  conveyance  of  May  5,  1886, 
operated  against  himself  as  an  absolute  and  unlimited  grant  of 
light  for  the  windows  in  the  western  side  of  Addison  Mansions, 
and  conferred  the  right  to  the  access  of  light  for  the  windows 
of  the  mansions  looking  into  the  area  or  open  space  without 
any  obstruction  from  any  building  to  be  erected  at  any  time 
thereafter  upon  the  adjoining  ground,  or,  in  other  words,  that  by 
that  conveyance  he  was,  and  the  persons  who  derive  title  from 

(1)  38  Ch.  D.  295.  (2)  (1887)  35  Ch.  D.  317. 

(3)  (1889)  43  Ch.  D.  470. 
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JOYCE  J.  him  to  the  adjoining  ground  now  are,  precluded  from  erecting 
1902      on  this  adjoining  ground,  either  the  corresponding  block  of 
Godwin    mansions  of  which  the  foundations  were  laid  as  I  have  men- 
ScHWEPPEs  building  against  their  moiety  of  the  party  wall, 

Limited,  or  any  such  stables  or  building  as  contemplated  by  the  build- 
ing agreement,  or  indeed  any  building  that  would  in  any 
manner  whatsoever  obstruct  or  interfere  with  the  access  of 
light  over  the  adjoining  ground  to  the  windows  of  the  mansions 
looking  into  the  area  or  open  space  shewn  upon  the  plans  on 
the  conveyance  and  mortgage  of  1886. 

The  defendants  are  the  present  owners  of  the  adjoining 
ground.  They  derive  their  title  under  a  conveyance  by  Oxley 
to  Sage  in  1887,  and  a  subsequent  conveyance  by  Sage,  neither 
of  these,  as  I  assume,  containing  or  purporting  to  contain  any 
reservation  of  any  right  to  light  over  the  adjoining  ground  for 
the  windows  of  the  mansions  which  were  then  vested  in  the 
mortgagees.  The  defendants  have  erected  on  the  adjoining 
ground  stables  and  a  carriage  or  van  house,  these  buildings  being 
further  away  from  the  mansions  and  of  smaller  height  than 
the  corresponding  block  of  mansions  originally  contemplated 
as  before  mentioned  would  have  been  if  erected. 

What  was  the  legal  effect  of  the  conveyance  and  mortgage 
of  May  5  and  6,  1886,  in  reference  to  any  right  of  light  for  the 
windows  of  the  mansions  looking  into  the  area  or  over  the 
adjoining  ground  ? 

There  are  no  express  general  words  in  any  of  the  deeds  ;  but 
by  s.  6,  sub-s.  2,  of  the  Conveyancing  Act,  1881,  there  are 
imported  the  words  as  to  lights  which  I  have  already  men- 
tioned. Easements  and  privileges  legally  appendant  or  appur- 
tenant to  property  pass  by  a  conveyance  of  the  property  simply 
without  any  additional  words ;  but  before  the  Conveyancing 
Act  of  1881  easements  and  privileges  which  were  used  and 
enjoyed  with  or  reputed  to  appertain  to  the  property  without 
being  legally  appendant  or  appurtenant  did  not  pass  by  a 
conveyance  of  the  property  without  being  expressly  mentioned. 
It  was  decided  in  Booth  v.  Alcock  (1)  that  a  lease  or  grant  of 
a  house,  together  with  all  lights  thereto  belonging  or  therewith 
(1)  (1873)  L.  R.  8  Ch.  663. 
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used  or  enjoyed,  is  not  a  lease  or  grant  of  all  light  then  actually   JOYCE  j. 
falling  upon  the  windows  of  the  house,  but  only  of  such  right  1002 
to  light  as  the  lessor  or  grantor  then  had.    That  is  to  say,  Godwin 
general  words  in  a  grant  are  to  be  restricted  in  equity  as  well  s^jh^eppes 
as  at  law  to  that  which  the  grantor  had  then  power  to  grant.  Limited. 

As  far  back  as  the  case  of  Swanshorough  v.  Coventry  (1)  the 
law  is  laid  down  by  Tindal  C.J.  thus:  *'It  is  well  established 
by  the  decided  cases,  that,  where  the  same  person  possesses  a 
house  having  the  actual  use  and  enjoyment  of  certain  lights, 
and  also  possesses  the  adjoining  land,  and  sells  the  house  to 
another  person,  although  the  lights  be  new,  he  cannot,  nor  can 
any  one  who  claims  under  him,  build  upon  the  adjoining  land 
so  as  to  obstruct  or  interrupt  the  enjoyment  of  those  lights." 
But  in  the  very  important  case  of  Birmingham,  Dudley  and 
District  Banking  Co.  v.  Boss  (2)  it  was  determined  that, 
although  a  grantor  shall  not  derogate  from  his  own  grant,  this 
rule  does  not  entitle  the  grantee  of  a  house  with  the  lights, 
under  the  words  imported  into  the  grant  by  the  Conveyancing 
Act,  1881,  to  any  easement  of  light  to  an  extent  inconsistent 
with  the  intention  to  be  implied  from  the  circumstances  existing 
at  the  time  of  the  grant  and  known  to  the  grantee.  The 
expression  lights  enjoyed  "  in  the  statute  is  confined  to  the 
light  enjoyed  under  such  circumstances  as  would  reasonably 
and  properly  lead  to  an  expectation  that  the  enjoyment  of  that 
light  would  be  continued. 

In  truth  there  is  not  in  the  conveyance  of  May  5,  1886,  any 
express  grant  of  the  right  of  light  now  claimed.  It  is  only  a 
question  of  how  far  under  the  circumstances  the  maxim  that 
the  grantor  cannot  derogate  from  his  own  grant  applies  and 
operates;  and  upon  consideration  I  think  that  the  present 
case  is  governed  by  the  decision  in  Birmingham,  Dudley  aiid 
District  Banking  Co.  v.  Boss.  (2)  The  adjoining  ground,  as 
well  as  the  site  of  the  mansions,  was  the  subject  of  the  pre- 
existing building  agreement  between  the  grantor  and  grantee 
in  the  conveyance.  The  mansions  had  been  built  by  the 
grantee,  and  their  respective  rights  were  to  be  looked  for  in  the 
building  agreement :  see  judgment  of  Kigby  L.J.  in  Broomfield 
(1)  (1832)  2  Moo.  &  S.  362,  369  ;  35  R.  R.  660.  (2)  38  Ch.  D.  295. 
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JOYCE  J.  V.  Williams.  (1)  Under  the  circumstances,  having  regard  in 
1902  particular  to  the  provisions  of  the  building  agreement  com- 
Godwin  pnsmg  and  affecting  as  it  does  the  plots  which  form  the 
ScHWEPPEs  adjoining  ground,  the  existence  of  the  foundations  laid  in  the 
Limited,  adjoining  ground,  the  obvious  existence  and  the  condition  of 
the  party  v^all,  and  the  areas  shewn  in  the  plan  on  the  con- 
veyance of  May  5,  1886,  I  have  come  to  the  conclusion  that 
the  conveyance  of  May  5,  1886,  did  not  as  against  Oxley  pass 
to  Sage  any  right  to  have  the  access  of  light  to  the  windows 
of  the  mansions  looking  into  the  area  over  the  adjoining  ground 
unobstructed  by  any  future  building  on  the  adjoining  ground, 
and  not  within  the  area  contemplated  as  to  be  left  thereon. 
I  am  confident  that  no  such  result  was  intended,  nor  do  I 
think  that  the  possibility  of  such  a  result  could  have  entered 
into  the  contemplation  of  either  of  the  parties.  Suppose 
that  immediately  after  the  conveyance  any  of  the  events  had 
happened  by  which  Oxley  had  become  entitled  to  enter  upon 
the  adjoining  ground  under  clause  16  of  the  building  agreement, 
he  would  have  been  entitled,  in  my  opinion,  notwithstanding 
the  general  words  implied  by  statute  in  the  conveyance,  to 
have  erected  upon  the  adjoining  ground  at  least  such  buildings 
as  were  particularly  contemplated  by  the  building  agreement, 
and  possibly  even  a  block  of  mansions  corresponding  to  block 
No.  1,  that  is  to  say,  Addison  Mansions. 

Sage  has  been  called  as  a  witness  on  behalf  of  the  plaintiffs, 
and  obviously  desires  to  support  their  contention,  although 
the  defendants  derive  their  title  under  him.  He  deposes  that 
in  his  own  mind  he  had  prior  to  the  conveyance  of  May  5, 
1886,  abandoned  all  idea  of  erecting  any  block  of  mansions  on 
the  adjoining  ground  upon  the  foundations  which  he  had  laid 
as  I  have  mentioned.  I  must  say,  however,  that,  if  it  be  really 
material,  I  very  much  doubt  the  correctness  of  this  statement 
of  his.  I  mistrust  his  recollection  with  respect  to  the  precise 
date  of  such  abandonment,  seeing  as  I  do  that  the  plan  on  the 
conveyance,  which,  by-the-bye,  it  is  admitted  that  he  himself 
prepared,  shews  what  it  does  shew  in  reference  to  the  party 
wall  and  the  two  areas.    At  all  events,  that  is  the  plan  by 

(1)  [1897]  1  Ch.  616. 
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reference  to  which  the  conveyance  must  be  construed  and  its  JOYCE 
effect  determined.  1902 

If  I  am  right  in  my  view  of  the  effect  of  the  conveyance  of  godwix 
May  5,  1886,  it  follows  that  the  mortgage  of  May  6,  1886,  did  j.^„^ipp^ 
not  pass  to  the  mortgagees  as  against  Oxley  and  persons  Limited- 
claiming  through  him  any  greater  right  or  easement  than  was 
granted  or  created  against  him  by  the  conveyance,  and  I  am 
of  opinion  that  under  the  circumstances,  and  especially  having 
regard  to  the  plan  upon  the  mortgage  and  the  obvious  con- 
dition of  the  premises,  the  mortgagees  could  not,  if  so  minded, 
have  prevented  Oxley  and  Sage,  or  their  assigns,  from  erecting 
upon  the  foundations  in  the  adjoining  ground  the  contemplated 
block  of  mansions  corresponding  to  the  block  first  erected.  In 
other  words,  there  did  not,  in  my  opinion,  result  from  such 
mortgage  any  implied  obligation  on  Sage  not  to  interfere  with 
the  lights  of  the  mansions  to  the  extent  required  for  building 
upon  the  adjoining  ground  pursuant  to  the  building  agreement, 
or  even  for  building  the  corresponding  block  of  mansions,  and  I 
cannot  see  why  the  transferees  of  the  mortgage  or  any  pur- 
chaser from  them  should  be  in  a  better  position  than  the 
original  mortgagees. 

"Whatever  right  Oxley  and  Sage  together  had  after  the 
mortgage  to  build  upon  the  adjoining  ground  is  now  vested 
in  the  defendants.  It  is  plain  that  the  present  stables  and 
buildings  of  the  defendants  on  the  adjoining  ground  do  not 
form  nearly  so  serious  an  obstruction  to  the  access  of  light 
to  the  windows  in  question  as  the  corresponding  block  of 
mansions  would  have  done  if  erected  on  the  same  site. 
Consequently,  in  my  opinion,  this  action  fails,  and  must  be 
dismissed. 


Solicitors:  Morgan  dc  Upjohn;  Leonard  d  PilditcJu 

G.  A.  S. 
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^^^^^  J-  ANDEESON  v.  BEEKLEY. 

19021 

^  [1900    A.  996.1 

Apnl  9, 19. 

Will — Construction — Misdescription — "  Wife^^ — Named  Legatee  misdescribed 

as  Wife. 

A  testator  bequeathed  a  fund  upon  trust,  after  a  trust  to  pay  the  income 
to  his  son,  to  pay  the  income  "  to  my  son's  wife  L.  if  she  shall  survive 
him."  The  son,  who  lived  in  the  Colonies,  had  written  to  his  father  that 
he  had  married  a  lady  named  L.  C.  L.  C.  lived  with  the  son  as  his  wife 
till  his  death  and  was  reputed  to  be  his  wife,  but  she  was  not  married  to 
him.    The  testator  never  had  any  direct  communication  with  L.  C.  : — 

Eeld,  upon  the  construction  of  the  will,  that  inasmuch  as  the  identity 
of  the  legatee  was  established  by  her  name,  the  annexed  misdescription  of 
her  as  the  son's  wife  did  not  vitiate  the  gift,  the  Court  not  being  at 
liberty  to  speculate  as  to  the  motive  of  the  testator  in  making  the  gift. 

Sir  George  Berkley,  who  died  in  December,  1893,  by  his 
will,  dated  November  22,  1892,  bequeathed  the  sum  of  5000Z. 
to  his  trustees  upon  trust  to  invest  and  to  pay  the  income  to 
arise  from  the  said  5000Z.  or  the  investments  representing  the 
same  "  to  my  said  son  Francis  during  his  life.  And  from  and 
after  his  death  to  pay  such  income  to  his  wife  Letitia  during 
her  life  if  she  shall  survive  him.  And  after  the  death  of  the 
survivor  of  my  said  son  Francis  and  Letitia  his  wife  "  upon 
trust  for  the  children  of  Francis  as  therein  mentioned,  and  in 
default  of  children  upon  trust  for  such  of  the  testator's  other 
children  as  should  be  then  living. 

Prior  to  the  date  of  the  will  Francis  had  migrated  to  New 
Zealand.  In  November,  1888,  he  wrote  from  Dunedin  to  some 
members  of  his  family  in  this  country,  including  the  testator, 
his  father,  stating  that  he  had  married  Letitia  Lilian  Cumber- 
land. It  appeared  that  she  was  then  living  with  Francis 
Berkley,  and  continued  to  live  with  him  until  his  death  as  his 
wife,  and  they  were  reputed  to  be  and  were  treated  as  lawfully 
married.  The  testator,  however,  never  saw  or  had  any  direct 
communication  with  this  lady. 

Shortly  after  the  death  of  Francis,  which  occurred  in  Sep- 
tember, 1899,  it  was  discovered  that  he  and  Letitia  Cumberland 
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were  never  lawfully  married,  though  they  represented  them-   JOYCE  j. 
selves  to  be  so ;  and,  indeed,  in  registering  the  birth  of  a  1902 
daughter  born  of  their  union  in  the  year  1894,  the  date  and  Anderson 
place  of  their  marriage  were  stated  to  be    1880,  January  19,  Berkley. 

London,  England."   

This  action  was  brought  by  a  mortgagee  of  Letitia's  interest 
under  the  will  to  enforce  his  security.  For  this  purpose  it 
became  necessary  .to  determine  the  validity  of  the  bequest  to 
her,  and  this  question  was  set  down  for  hearing  as  a  preliminary 
point  of  law. 

T.  B.  Hughes,  E.G.,  and  A.  H.  Jessel,  for  the  plaintiff.  This 
is  a  bequest  to  a  named  person  wrongly  described  as  the 
testator's  son's  wife.  That  is  a  mere  error  of  description,  which 
will  not  vitiate  the  gift :  Giles  v.  Giles  (1) ;  Li  re  Petts  (2)  ; 
Turner  v.  Brittain  (3) ;  Wilhinson  v.  Joughin,  (4)  In  the  last 
case  a  bequest  to  a  named  person  described  as  the  testator's 
wife  was  held  void  by  reason  of  the  fraud  of  the  legatee  in  con- 
cealing the  fact  that  she  had  a  husband  living,  but  a  bequest 
to  her  daughter  by  name  under  the  description  of  the  testator's 
stepdaughter  was  held  good.  We  rely  upon  the  second  part  of 
that  decision,  and  as  to  the  first  part  we  say  that  it  is  contrary 
to  the  current  of  authority  and  ought  not  to  be  followed. 
There  are  two  answers  to  any  case  of  fraud  that  may  be  set  up 
by  the  defendants — first,  that  the  fraud,  if  any,  was  not  the 
fraud  of  the  legatee,  but  the  fraud  of  Francis ;  secondly,  that 
this  Court  has  no  jurisdiction  to  entertain  the  question ;  for  it 
is  established  by  the  highest  authority  that,  if  a  will,  or  any 
part  of  a  will,  be  obtained  by  fraud,  that  is  a  question,  not  for 
the  Chancery  Division,  but  for  the  Probate  Division  :  Allen  v. 
M'Pherson  (5) ;  Meluish  v.  Milto7i.  (6)  Treating  this,  then,  as  a 
question  of  construction,  there  being  no  doubt  as  to  the  identity 
of  the  legatee,  the  Court  will  not  inquire  into  the  testator's 
motive,  and  will  not  presume  that  he  based  his  gift  upon  his 
belief  that  there  was  a  lawful  marriage. 

(1)  (1836)  1  Keen,  685  ;  U  K.  K.        (3)  (1863)  3  K  R.  21. 
134.  (4)  (1866)  L.  R.  2  Eq.  319. 

(2)  (1859)  27  Beav.  576.  (5)  (1847)  1  H.  L.  C.  191. 

(6)  (1876)  3  Ch.  D.  27. 
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JOYCE  J.      [Joyce  J.  referred  to  In  re  Boddington.  (1)] 

1902  That  was  a  gift  during  widowhood,  and  is  distinguishable  on 
An^son   that  ground. 

Hamilton f  K.C.,  for  persons  entitled  under  the  gift 

JL5EKKLEY. 

  over.    This  gift  fails  because  there  never  was  a  wife  of  the 

testator's  son  Francis.  Where  the  object  of  the  testator's 
bounty  is  clearly  identified,  a  misdescription  will  not  invalidate 
the  gift ;  but  I  can  find  no  case  in  which  a  legacy  given  to  a 
woman  by  the  description  of  wife,  whether  in  conjunction  with 
her  name  or  not,  has  been  upheld,  where  the  object  of  the 
bounty  was  not  personally  known  to  the  testator.  That  dis- 
tinguishes all  the  cases  cited  by  the  plaintiff.  This  distinction 
is  illustrated  by  the  cases  of  In  re  Davenport's  Trust  (2)  and 
Doe  V.  Bouse.  (3)  In  determining  whether  this  is  a  gift  to  the 
son's  wife,  whatever  her  Christian  name,  or  to  a  person  named 
Letitia,  whether  the  son's  wife  or  not,  the  Court  is  entitled  to 
look  at  the  probable  motive  of  the  testator  in  making  the  gift, 
1  and,  having  regard  to  the  fact  that  the  testator  had  never  seen 

the  lady,  the  only  motive  which  can  be  reasonably  imputed  to 
him  is  to  provide  for  the  person  who  is  in  fact  his  son's  lawful 
wife:  In  re  Davenport's  Trust  (2) ;  KennellY.  Abbott.  (4)  In 
Kennell  v.  Abbott  (4),  as  in  Wilkinson  v.  Joughin  (5),  on  which 
I  also  rely,  the  fraud  of  the  legatee  was  held  to  vitiate  the  gift. 
That  case  was  recognised  in  Allen  v.  M'Pherson  (6),  and  is  still 
law.  But  I  mainly  rely,  not  upon  any  question  of  fraud,  but 
upon  construction.  In  Turner  v.  Brittain  (7)  the  decision  was 
based  wholly  upon  the  question  whether  or  not  the  legatee 
had  practised  a  fraud  upon  the  testator,  and  the  question  of 
construction  was  not  considered. 

Whinney,  for  the  trustees  of  the  will. 

Jesself  in  reply.  The  suggested  distinction  based  upon  the 
testator's  personal  acquaintance  with  the  object  of  his  bounty 
is  not  to  be  found  in  the  authorities,  and  is  without  foundation. 
The  testator  knew  this  lady  sufficiently  for  the  purpose  of 

(1)  (1884)  25  Ch.  D.  685.  (4)  (1799)  4  Yes.  802  ;  4  R.  R.  351. 

(2)  (1852)  1  Sm.  &  Gifif.  126.  (5)  L.  R.  2  Eq.  319. 

(3)  (1848)  5  0.  B.  422.  (6)  1  H.  L.  C.  191. 

(7)  3  N.  R.  21. 
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identification.  The  most  important  part  of  the  description  is 
the  name,  which  is  correct,  and  the  person  so  named  takes, 
although  there  is  annexed  to  the  name  a  description,  which  is 
incorrect,  and  all  the  more  where  the  false  description  is  one 
which  has  been  generally  accepted  as  true. 

Cur.  adv.  vult. 

April  19.  Joyce  J.  (after  stating  the  facts  as  above  set  out). 
If  entitled  to  conjecture  upon  the  subject,  it  is  possible  and 
probable  that  what  induced  the  testator  to  confer  any  benefit 
by  his  will  upon  this  lady  was  the  belief  that  she  was  the  wife 
of  his  son.  It  is  not,  however,  a  legacy  to  any  one  under  the 
simple  description  of  "  the  wife  of  my  son  Francis  "  without 
any  reference  to  a  particular  individual.  If  it  had  been,  any 
person  claiming  must,  I  suppose,  have  shewn  that  she  really 
sustained  that  character.  The  bequest  is  to  my  son's  wife 
Letitia  if  she  shall  survive  him  " — that  is,  to  a  legatee  named 
with  an  additional  description  which  is  not  satisfied,  inasmuch 
as  there  was  not  any  lawful  wife  of  the  testator's  son  Francis 
in  the  strict  legal  sense  of  the  term,  though,  perhaps,  in  a 
secondary  sense,  Letitia  Berkley  or  Cumberland  might  be  called 
his  wife. 

Now,  this  is  not  the  case  of  a  competition  between  rival 
claimants  to  a  gift  where  one  part  only  of  the  description  fits 
one  claimant,  and  the  other  part  of  the  description  only  fits  the 
other,  as  in  Garland  v.  Beverley  (1),  where  the  various  con- 
siderations applicable  to  such  a  case  will  be  found.  The  simple 
question  here  is  whether  in  the  circumstances  Letitia  Berkley 
can  take  under  the  gift  in  question,  or  whether  it  fails  and  goes 
to  the  persons  entitled  under  the  gift  over. 

There  is  no  question  of  any  fraud  by  the  legatee  in  the 
obtaining  of  the  bequest.  It  is  not  like  the  cases  of  Kennell  v. 
Abbott  (2)  or  Wilkinson  v.  Joughin  (3),  where  a  gift  to  a  sup- 
posed husband  or  wife  of  a  testatrix  or  testator  not  being 
actually  such  was  held  to  fail  by  reason  of  a  fraud  practised  on 
the  testatrix  or  testator  by  the  legatee:  Jarman  on  Wills, 
5th  ed.  p.  895,  n. 

(1)  (1878)  9  Ch.  D.  213.  (2)  4  Yes.  802  ;  4  R.  E.  351. 

(3)  L.  E.  2  Eq.  319. 
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JOYCE  J.      The  question  is  whether,  according  to  the  true  construction 
]902      of  the  will,  the  gift  is  in  effect  conditional  upon  Letitia  being 
Andeeson  lawful  wife  of  the  testator's  son  Francis.    In  In  re 


Boddington  (1)  Earl  Selborne  L.C.  held  that  upon  the  true 
construction  of  the  will  in  that  case  the  bequest  of  an  annuity 
to  the  testator's  wife,  Emily  Caroline  Boddington,  was  expressly 
conditional  upon  her  being  and  remaining  his  lawful  widow. 
There  are  not  any  such  words  of  condition  here. 

The  legacy  is  intended  for  some  person  of  whom  the  name, 
with  a  description,  is  given  for  the  purpose  of  ascertaining  and 
identifying  the  individual.  We  have  a  compound  designation, 
consisting  of  the  name  "  Letitia  " — there  is  no  doubt  to  whom 
that  refers — and  the  description  "  wife  of  my  son  Francis."  It 
is  a  rule,  however,  that,  where  the  description  is  made  up  of 
more  than  one  part,  and  one  part  is  true  but  the  other  false, 
then,  if  the  part  which  is  true  describes  the  subject  or  object 
of  the  gift  with  sufficient  certainty,  the  untrue  part  will  be 
rejected,  and  will  not  vitiate  the  gift :  Jarman  on  Wills,  5th  ed. 
p.  742,  cited  and  approved  by  Lindley  M.E.  in  Cowen  v.  Truefitt^ 
Limited.  (2)  And  Lord  Cottenham  says  in  Bishton  v.  Cohh  (3) : 
a  rpj^g  ih.d.i,  where  the  identity  of  the  legatee  is  certain,  the 
legacy  will  not  be  avoided  by  an  inaccuracy  in  the  description 
given  to  him,  will  be  destroyed,  if  the  Court  permits  itself  to 
speculate,  without  proof,  upon  what  may  have  been  the  object 
of  the  testator  in  giving  the  legacy."  It  is  impossible  to  say 
positively  what  the  testator  in  the  present  case  would  have 
done  if  he  had  known  the  precise  facts  in  reference  to  the 
relation  between  his  son  and  this  lady. 

I  hold,  therefore,  that  the  gift  to  "  my  son's  wife  Letitia,  if 
she  shall  survive  him,"  does  not  fail,  and  my  decision  is  in 
accordance  with  that  of  Lord  Eomilly  in  Turner  v.  Brittain  (4), 
which  is,  I  think,  the  nearest  case  to  the  present  that  is  to  be 
found  in  the  books. 

Solicitors:  McDiarmid  <f  Hill,  for  F.  C.  Manley,  Hull; 
Markbyy  Stewart  (&  Co. 


(1)  25  Ch.  D.  685. 

(2)  [1899]  2  Ch.  309,  311-2. 


(3)  (1839)  5  My.  &  Cr.  145,  151 ; 
48  K.  K.  256,  260. 


(4)  3  N.  K.  21. 


H.  B.  H. 
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In  re  HUNLOKE'S  SETTLED  ESTATES. 
FITZEOY  V.  HUNLOKE. 

[1902    H.  372.] 

'Tenant  for  Life  and  Bemainderman — Capital  or  Income — Fine  on  Surrender 

of  Lease. 

In  the  absence  of  mala  fides,  money  paid  to  a  legal  life  tenant  as  the 
consideration  for  accepting  the  surrender  of  a  lease,  granted  without  recourse 
to  the  powers  of  the  Settled  Land  Acts,  belongs  to  him  as  a  casual  profit. 

Oeiginating  Summons. 

By  his  will  dated  July  4,  1845,  a  testator  devised  his  real 
estates  in  strict  settlement,  and  empowered  (inter  alios)  any 
adult  life  tenant  in  possession  to  grant  mining  leases  for  terms 
not  exceeding  sixty  years  in  possession  at  such  yearly  rent,  or 
reserving  such  royalties  and  upon  such  terms  and  under  such 
stipulations  as  should  be  thought  reasonable,  but  without 
taking  any  fine  or  foregift,  or  anything  in  the  nature  of  a  fine 
or  foregift.  There  was  no  provision  as  to  the  application  of 
moneys  paid  by  a  lessee  for  the  privilege  of  determining  a  lease. 
The  trustees  of  the  will  had  a  power  of  sale  with  the  consent 
•of  the  life  tenant  in  possession. 

The  testator  died  on  February  8,  1856. 

By  an  indenture  dated  December  1,  1899,  the  legal  life 
tenant  in  possession  granted  a  lease  of  certain  seams  of  coal  to 
xsertain  lessees  for  the  term  of  twenty-two  years  from  July  1, 
1898,  subject  to  certain  royalties,  and  also  subject  to  a  dead 
rent  of  430Z.  a  year  for  the  first  two  years  of  the  term,  and  a 
dead  rent  of  75Z.  a  year  for  the  remainder  of  the  term,  the 
royalties  and  dead  rent  to  cease  as  soon  as  the  coal  was  worked 
out.  The  lessees  were  entitled  to  determine  the  lease  at  the 
expiration  of  any  year  or  half-year  of  the  term  by  giving  the 
lessor  six  months'  notice  in  writing,  paying  the  rent  and  royal- 
ties, and  performing  the  covenants  up  to  the  expiration  of  that 
year  or  half-year,  and  also  paying  the  lessor  the  dead  rent  for 
the  whole  residue  of  the  term. 

The  lessor  was  defined  to  include  the  life  tenant  or  other  the 
Vol.  I.  1902.  Z  S  1 
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person  or  persons  entitled  to  the  demised  premises  in  reversion' 
expectant  on  the  term. 

This  lease  was  granted  on  the  surrender  of  a  previous  lease 
at  a  dead  rent  of  430^.,  which  lease  was  not  determinable  by 
the  lessees  till  July  1,  1900,  and  it  was  for  this  reason  that  the- 
higher  dead  rent  was  reserved  for  the  first  two  years  of  the- 
present  lease. 

The  lessees  having  given  six  months'  notice  determining  the 
present  lease  on  July  1,  1901,  and  having  paid  the  life  tenant 
the  sum  of  1462Z.  10s.,  being  37Z.  10s.  for  the  half-year  then 
expiring  and  1425 Z.  for  the  remaining  nineteen  years  of  the 
term,  this  summons  was  issued  to  determine  whether  the  life 
tenant  was  entitled  to  retain  the  latter  sum  for  her  own  use,  or 
whether  any  part  thereof  ought  to  be  paid  to  the  trustees  of  the 
will  as  capital. 

Beaumont;  iox  the  trustees  of  the  will.  The  1425Z.,  being 
compensation  paid  in  consideration  of  the  acceptance  of  a 
surrender  of  a  lease,  should  either  be  treated  as  capital  money, 
or  should  be  apportioned  as  if  it  were  money  received  for  the 
sale  of  settled  leaseholds.  In  the  latter  case  the  life  tenant  is 
entitled  to  such  an  annuity  as  will  exhaust  the  fund  during 
the  term.  This  is  the  view  taken  by  Messrs.  Hood  and  ChalHs 
in  their  note  to  s.  13  of  the  Settled  Land  Act,  1882.  Mr. 
Wolstenholme,  on  the  other  hand,  in  his  note  to  the  same 
section,  states  that  the  money  belongs  to  the  life  tenant ;  but 
there  is  nothing  in  Sugden  on  Powers,  8th  ed.  p.  763,  or  Wilson 
V.  Sewell  (1),  on  which  he  relies,  to  bear  out  his  proposition. 
He  also  states  that  North  J.  in  chambers  is  understood  ta 
have  treated  such  a  sum  as  capital  money.  (2) 


(1)  (1766)  1  W.  Bl.  617. 

(2)  North  J.    In  Chambers. 

Aug.  8, 1898. 
In  re  Guthrie's  Settled  Estates. 
[1898    G.  1475.] 

Originating  Summons. 
This  was  a  case  in  which  lands 
were  deyised  in  trust  for  sale  subject 


to  an  agreement  for  a  building  lease,, 
so  that  the  equitable  life  tenants  could 
only  accept  a  surrender  on  obtaining 
the  leave  of  the  Court  to  exercise  the 
powers  of  the  Settled  Land  Acts.  The 
old  tenants  having  failed  to  build,  a 
conditional  contract  was  entered  into 
by  which  it  was  agreed,  subject  to  the 
approval  and  leave  of  the  Court  being 
obtained .  under  s.  7  of  the  Settled 
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Vaughan  HawTcins,  for  the  life  tenant.  The  Settled  Land 
Acts  do  not  deprive  a  legal  life  tenant  of  his  common  law  right 
to  accept  a  surrender  of  a  lease,  and,  apart  from  mala  fides,  the 
life  tenant  is  entitled  to  any  consideration  paid  therefor.  Of 
course,  if  the  surrender  were  colourable,  and  accepted  merely 
for  the  purpose  of  putting  money  in  the  life  tenant's  pocket, 
the  case  would  be  different.  For  example,  if  a  large  sum  for 
dilapidations  was  about  to  become  due  at  the  end  of  a  lease, 
the  life  tenant  could  not  accept  a  surrender  in  consideration 
of  a  money  payment,  and  pocket  that  money :  Shannon  v. 
Bradstreet.  (1)  Again,  if  a  life  tenant  by  virtue  of  his  position 
obtains  a  payment  of  money  which  is  really  capital  he  will 
be  held  a  trustee.  For  example,  money  paid  to  a  life  tenant 
for  withdrawing  his  opposition  to  a  bill  for  a  railway  passing 
through  his  estate  is  capital :  Pole  v.  Pole  (2) ;  and  the  life 
tenant  holds  it  as  trustee,  just  as  in  the  case  of  a  life  tenant  of 
renewable  leaseholds  who  obtains  a  renewal  in  his  own  name. 
This  would  also  be  the  case  if  the  surrender  were  accepted 
under  the  powers  of  the  Settled  Land  Acts,  the  life  tenant 
being  a  trustee  of  those  powers.  But  a  life  tenant  was  never 
considered  a  trustee  of  an  ordinary  leasing  power.  He  might 
make  a  lease  to  a  trustee  for  himself,  or  he  might  accept 
a  surrender  and  renew  as  often  as  he  pleased  :  Wilson  v. 
Sewell.  (3)    Apart,  therefore,  from  mala  fides  or  trusteeship,  a 
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Land  Act,  1884,  that  the  life  tenants 
should  accept  a  surrender  and  should 
grant  a  similar  agreement  for  a  build- 
ing lease  to  a  new  tenant  for  the  rest 
of  the  term  at  a  peppercorn  rent  for 
the  first  one  and  a  half  years,  and 
afterwards  at  the  old  rent,  the  old 
tenants  undertaking  to  pay  the  trustees 
the  amount  of  the  one  and  a  half  year's 
rent  in  advance  to  be  applied  as  income 
in  order  to  make  up  the  loss  of  rent 
during  the  peppercorn  period. 

K.  G,  Metcalfe,  for  the  equitable 
life  tenants,  referred  to  Wolatenholme 
on  the  Settled  Land  Act,  1882,  s.  13, 

3 


note ;  Sugden  on  Powers,  8th  ed.  p.  763, 
and  Wilson  v.  Sewell,  1  W.  Bl.  617. 

The  trustees  were  represented  by 
their  solicitors. 

North  J.  having  varied  the  contract 
by  directing  the  amount  of  the  one 
and  a  half  year's  rent  paid  in  advance 
to  be  treated  as  capital,  approved  it 
as  so  varied,  and  gave  the  required 
leave. 

Solicitors :  Gasquet  &  Metcalfe. 

(1)  (1803)  1  Sch.  &  Lef.  52,  72; 
9  E.  E.  11. 

(2)  (1865)  2  Dr.  &  Sm.  420. 

(3)  1  W.Bl.  ai7. 
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SWINFEN  legal  life  tenant  is  entitled  to  retain  money  paid  in  considera- 
tion of  the  acceptance  of  a  surrender  of  a  lease :  Wolstenholme 

1902 

on  the  Settled  Land  Act,  1882,  s.  18,  note ;  Vaizey  on  Settle- 
ments, vol.  i.  p.  678 ;  Bythewood  and  Jarman,  4th  ed.  vol.  vi. 
p.  454.  It  is  simply  a  casual  profit  analogous  to  fines  and 
heriots  paid  by  tenants  for  renewal :  Brigstoche  v.  Brigstocke  (1) ; 
compensation  for  the  release  of  restrictive  covenants  imposed 
on  grants  by  the  trustees  of  a  settlement:  Earl  Cowley  v. 
Wellesley  (2) ;  or  damages  recovered  for  breaches  of  covenant : 
Nohle  V.  Cass  (3) ;  all  of  which  belong  to  the  life  tenant  receiving 
them. 

Beaumont,  in  reply.  This  is  not  a  casual  profit,  but  in  sub- 
stance a  payment  of  dead  rent  in  advance  for  the  whole  term 
as  the  consideration  for  accepting  the  surrender  of  an  onerous 
mining  lease.  It  has  never  been  decided  that  compensation  for 
accepting  a  surrender  belongs  to  the  life  tenant.  The  mere 
fact  that  such  heavy  compensation  is  paid  shews  that  the 
property  will  not  readily  let  again,  so  that  the  inheritance  is 
practically  deprived  of  the  dead  rent.  The  compensation 
should,  therefore,  be  apportioned. 


SwiNFEN  Eady  J.  The  question  is  whether  the  legal  life 
tenant  who  granted  this  mining  lease  under  the  power  in  the 
testator's  will  can  retain  the  sum  of  1425L  paid  by  the  lessees 
on  determining  the  lease. 

It  is  conceded  that  the  case  is  outside  the  Settled  Land  Acts. 
The  lease  was  made  under  a  power  in  the  will,  and  was  deter- 
mined by  the  lessees  in  pursuance  of  a  provision  in  the  lease. 
The  Hfe  tenant  had  no  option  in  the  matter,  and,  therefore,  no 
question  of  mala  fides  can  arise. 

The  question  is  whether  the  life  tenant  can  retain  the 
1425^.  as  a  casual  profit.  According  to  the  common  law  rule, 
money  paid  to  a  legal  life  tenant  as  the  consideration  for 
accepting  the  surrender  of  a  lease  belongs  to  that  life  tenant. 
I  can  find  nothing  to  take  the  present  case  out  of  that  rule. 
The  trustees  say  that  the  1425Z.  is  merely  the  future  dead  rent 


(1)  (1878)  8  Ch.  D.  357. 

(2)  (1866)  L.  R.  1  Eq.  656. 


(3)  (1828)  2  Sim.  343;  29  R.  R. 
115. 


1  Ch. 


CHANCEEY  DIVISION. 


945 


paid  in  advance  for  the  unexpired  term.  But  although  the 
money  payment  to  be  made  by  the  lessees  on  determining  the 
lease  is  measured  by  the  future  dead  rent  without  discount,  it 
is  none  the  less  merely  a  money  payment  for  the  right  to  deter- 
mine the  lease.  It  is  quite  different  from  a  fine  paid  on  the 
grant  of  a  lease.  In  that  case  the  inheritance  is  burdened 
with  a  lease.  In  the  present  case  the  lease,  which  was  unques- 
tionably good  under  the  power,  has  been  determined,  and  the 
inheritance  is  unaffected.  There  being  no  ground  for  raising 
any  equity  against  the  life  tenant,  compelling  her  to  hold  the 
money  as  capital,  the  ordinary  common  law  rule  applies,  and 
she  is  entitled  to  retain  it. 
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Solicitors  :  Tylee  dc  Go, 

G.  Ft.  A. 


In  re  GOSSLING.  swinfen 
GOSSLING  V.  ELCOCK.  eadyj. 

1902 

^1893    G.    785.]  ^^^^22. 

Will — Construction — Gift  of  Residue  to  Individuals  in  Shares — Gift  of  Income 
for  Maintenance  of  all — Vested  or  Contingent. 

Where  a  testator  gives  residue  to  several  persons  on  their  attaining 
twenty-one  in  equal  shares,  and  directs  the  income  during  their  respective 
minorities  to  be  applied  for  the  maintenance  of  all  indiscriminately,  the 
gift  will  not  be  vested ;  secus,  if  the  direction  be  to  apply  the  income  of  the 
respective  shares  of  each  for  his  or  her  maintenance. 

Fox  V.  Fox,  (1875)  L.  E.  19  Eq.  286,  distinguished. 


Thomas  Gossling  by  his  will,  dated  August  22,  1860, 
appointed  his  brothers,  WilHam  Gossling  and  John  Gosshng, 
trustees  and  executors  of  that  his  will,  and  after  making  a 
provision  for  Anne  GossHng,  his  child  by  his  deceased  wife, 
gave  all  his  residuary  real  and  personal  estate  to  his  trustees, 
upon  trust,  after  paying  his  debts,  funeral  and  testamentary 
expenses,  to  permit  his  wife  or  reputed  wife,  Elizabeth  Grandy 
(ahas  Gossling)  to  enjoy  the  same,  and  receive  the  income 
thereof  during  her  life,  if  she  should  remain  unmarried,  for  her 
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support  and  maintenance,  and  the  support,  maintenance,  and 
education  of  his  two  children  by  her,  Ellen  Gossling  and  John 
Thomas  Gossling,  and  if  she  should  intermarry  to  sell  and 
dispose  of  his  said  residuary  real  and  personal  estate,  and 
invest  the  proceeds,  and  to  pay  the  income  to  his  said  wife  or 
reputed  wife  for  her  separate  use  for  her  support  and  the 
support  and  education  of  his  said  two  children ;  and  the  will 
proceeded  as  follows  :  "  And  from  and  after  the  decease  of  my 
said  wife  or  reputed  wife  to  pay,  transfer  and  divide  my  said 
residuary  real  and  personal  property  unto  and  equally  between 
my  said  two  children  Ellen  Gossling  and  John  Tom  Gossling, 
on  their  severally  attaining  the  age  of  twenty-one  years,  their 
heirs,  executors,  administrators  and  assigns  as  tenants  in 
common,  the  income  during  the  respective  minorities  of  my 
said  two  children  to  be  applied  in  or  towards  their  maintenance 
and  support.  I  empower  my  said  trustees  and  executors  at 
any  time  during  the  respective  minorities  of  my  said  two 
children  to  advance  any  portion  of  his  or  her  presumptive 
share  in  or  towards  their  advancement  in  the  world." 

The  testator  died  on  March  27, 1861,  and  on  May  4, 1861,  his 
will  was  duly  proved  by  the  executors  therein  named. 

Elizabeth  GossHng,  in  the  will  described  as  the  testator's 
wife  or  reputed  wife,  was  his  deceased  wife's  sister,  with  whom 
he  had  gone  through  the  ceremony  of  marriage. 

Anne  Gossling,  the  testator's  legitimate  child,  survived  him 
but  died  an  infant,  and  without  having  been  married,  within  a 
year  of  his  death. 

John  Thomas  Gossling  died  on  July  9,  1870,  under  the  age 
of  twenty-one  years,  and  without  having  married. 

Ellen  Gossling  had  been  married  to  W.  L.  Klitz,  and  had 
settled  her  share  in  the  testator's  estate. 

EHzabeth  Gosshng  died  on  March  23,  1900. 

The  estate  of  the  testator  was  being  administered  in  an 
action  commenced  in  1893.  This  was  a  petition  presented  in 
the  said  action  by  the  plaintiffs,  who  were  the  persons  entitled 
to  the  share  of  Ellen  Klitz  under  her  marriage  settlement, 
asking  amongst  other  things  for  a  declaration  who  was  entitled 
to  the  share  by  the  will  given  to  John  Tom  Gossling. 
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J.  G.  Wood,  for  the  petitioners. 

L.  Vernon  Har court,  for  the  next  of  kin  of  Anne  GossHng 
(the  testator's  legitimate  child).  The  gift  was  contingent,  and 
failed  on  the  death  of  J.  T.  Gossling  under  the  age  of  twenty- 
one.  In  terms  the  gift  of  the  share  of  capital  is  plainly- 
contingent.  The  only  question  is  whether  the  direction  to 
apply  the  whole  income  for  maintenance  of  the  two  children 
and  the  power  of  advancement  vests  their  shares.  There  is  no 
question  that  a  gift  which  would  upon  its  terms  be  contingent 
upon  the  donee's  attaining  a  certain  age  may  become  vested  by 
the  gift  of  the  whole  interest  in  the  meantime,  whether  direct 
or  by  way  of  maintenance. 

But  it  is  the  gift  of  the  whole  income,  not  the  gift  of  main- 
tenance, which  effects  the  vesting :  Watson  v.  Hayes  (1) ;  and, 
by  deduction  from  the  rule  there  laid  down,  the  cases  have 
drawn  a  sharp  distinction  between  cases  where  the  income  of  a 
whole  fund  is  directed  to  be  applied  indiscriminately  to  the 
maintenance  of  two  or  more  children  to  whom  the  principal  is 
given  in  shares,  and  cases  where  the  income  of  each  child's 
own  share  is  directed  to  be  applied  in  his  or  her  maintenance. 
This  rule  was  first  laid  down  in  In  re  Ashmore's  Trusts  (2), 
where  the  words  are  identical  with  those  in  this  case,  and  was 
followed  in  In  re  Parker  (3) ;  In  re  Morris  (4) ;  In  re  Martin  (5) ; 
In  re  Mervin.  (6)  In  Fox  v.  Fox  (7)  Sir  George  Jessel  M.E. 
dissented  from  In  re  Ashmore's  Trusts  (2),  and  Fox  v.  Fox  (7) 
has  recently  been  approved  by  the  Court  of  Appeal  in  In  re 
Turney  (8) ;  but  the  attention  of  the  Court  of  Appeal  seems  to  have 
been  drawn  only  to  the  distinction  taken  by  North  J.  in  In  re 
Wintle.  (9)  Sir  G.  Jessel  himself  distinguished  In  re  Parker  (3) 
from  Fox  v.  Fox  (7)  in  a  way  which  implies  that  the  rule  he 
is  supposed  to  have  laid  down  in  the  latter  case  is  too  wide. 

Lloyd  V.  Lloyd  (10)  shews  that  the  same  rule  is  applicable  to 
real  estate. 


?^WINFEN 
EADY  J. 

1902 

GOSSLING, 

In  re. 

GoSSLING 
V. 

Elcock. 


(1)  (1839)  5  My.  &  Cr.  125,  133 ; 
48  E.  R.  249. 

(2)  (1869)  L.  R.  9  Eq.  99. 

(3)  (1880)  16  Ch.  D.  44. 

(4)  (1885)  33  W.  R.  895. 


(10)  (1856)  3  K.  &  J.  20. 


(5)  (1887)  57  L.  T.  471. 

(6)  [1891]  3  Ch.  197. 

(7)  L.  R.  19  Eq.  286. 

(8)  [1899]  2  Ch.  739. 

(9)  [1896]  2  Ch.  711. 
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The  power  of  advancement  is  rather  wider  in  the  present 
case  than  in  any  of  the  cases  cited ;  but  in  Southern  v.  Wollas- 
ton  (1)  the  power  was  as  wide  as  in  this  case,  and  it  was  not 
held  to  alter  the  rule. 

B.  J,  Parker,  for  the  Attorney-General  and  the  Solicitor  to 
the  Treasury.  There  is  a  distinction  with  regard  to  the  rule 
as  to  vesting  between  legacies  and  shares  of  residue.  In  the 
case  of  legacies  it  is  necessary  that  they  should  be  set  apart^ 
In  the  case  of  shares  of  residue  a  gift  of  the  interest  is  enough. 
The  Court  is  more  inclined  to  infer  vesting  in  the  case  of  gifts 
to  individuals  than  in  the  case  of  class  gifts. 

The  rule  laid  down  in  the  cases  quoted  only  applies  in  th(b 
case  of  class  gifts. 

But  this  case  is  not  within  that  rule.  Each  child  is  to  be 
maintained  out  of  half  the  fund.  The  phrase  "  respective^ 
minorities  "  makes  the  intention  clear.  The  trustees  could  not 
apply  more  than  half  the  income  to  the  maintenance  of  either 
child,  for  the  gift  of  a  share  of  residue  carries  the  intermediate 
income. 

Pearman  v.  Pearman  (2)  shews  that  it  is  not  a  universal  pro- 
position that  where  a  maintenance  clause  is  not  divided  into- 
shares  the  vesting  is  defeated.  The  Court  always  favours  a. 
construction  which  will  vest  children's  shares. 

G.  Henderson,  for  the  trustee. 

Cur.  adv.  vuU, 


March  22.  Swinfen  Eadt  J.  The  question  raised  on  this, 
petition  is  whether  the  late  John  Tom  GossHng  took  a  vested 
interest  in  one  moiety  of  the  residuary  trust  estate,  or  his 
interest  was  contingent  on  his  attaining  twenty-one.  There  is 
no  gift  except  in  the  direction  to  pay  on  his  attaining  the  age  of 
twenty-one  years,  and  prima  facie  his  interest  is  contingent.  It 
was,  however,  argued  that  the  direction  as  to  maintenance  which 
followed  [His  Lordship  read  it]  had  the  effect  of  making  the 
interest  vested. 

The  question  at  once  arises,  Is  the  income  divided  into  aliquot 
shares,  of  equal  moieties  corresponding  with  the  corpus,  or  is 

(1)  (1852)  16  Beav.  166.  .        (2)  (1864)  33  Beav.  394. 
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the  income  of  the  entire  fund  given  for  the  maintenance  and  swinfen 
support  of  the  two  children,  and  in  such  terms  that  it  would 
not  be  a  breach  of  trust  to  apply  more  than  half  the  income  for 
the  maintenance  and  support  of  one  of  the  children  if  the 
circumstances  justified  or  required  it  ?  I  am  of  opinion  that, 
according  to  the  true  construction  of  the  clause,  the  whole 
income,  while  both  children  were  under  age,  might  be  applied  in 
unequal  proportions  for  their  maintenance  and  support.  There 
is  power  to  apply  the  income  in  and  towards  their  maintenance 
and  support,  and  there  is  nothing  to  qualify  or  restrict  this 
power,  so  as  to  require  that  not  more  than  half  the  income 
shall  be  expended  on  either  child.  In  other  words,  it  is  the 
whole  income  which  is  given  for  the  maintenance  and  support 
of  the  two  children  during  their  minority,  -and  not  the  income 
of  a  moiety  of  the  fund  during  the  minority  of  each  child  for 
the  maintenance  of  the  same  child. 

Under  these  circumstances  I  am  of  opinion  that  John  Tom 
Gossling  did  not  attain  a  vested  interest.  The  case  is  not  dis- 
tinguishable from  In  re  Martin.  (1)  In  that  case  Kay  J. 
reviewed  the  authorities.  In  re  Morris  (2),  before  Bacon  V.-C, 
and  In  re  Parker  (3)  support  the  same  view. 

It  is  said,  however,  that  this  view  is  opposed  in  Fox  v. 
Fox  (4),  and  that  although  that  case  has  been  commented  upon 
more  than  once  and  dissented  from  by  North  J.  in  In  re 
Wintle  (5),  it  was  nevertheless  recently  approved  by  the  Court 
of  Appeal  in  In  re  Turney.  (6)  The  actual  decision  in  Fox  v. 
Fox  (4)  is  not  opposed  to  the  opinion  which  I  have  formed  in 
the  present  case,  as  there  the  power  given  to  the  trustees  was 
to  apply  from  time  to  time  the  income  of  the  presumptive 
share  of  each  child,  or  so  much  thereof  as  the  trustee  might 
think  proper  for  his  maintenance  and  education,  until  such 
share  should  become  payable.  It  was  not  the  case  of  a  power 
to  apply  the  income  of  an  entire  fund  in  the  maintenance  of 
several  objects.  And  Lindley  M.K.  in  In  re  Turney  (6)  doss 
not  approve  of  all  the  reasons  for  the  decision,  but  says,  "  So 


(1)  57  L.  T.  471. 

(2)  33  W.  R.  895. 

(3)  16  Ch.  D.  44. 


(4)  L.  E.  19  Eq.  286. 

(5)  [1896]  2  Ch.  711. 

(6)  [1899]  2  Ch.  739,  747, 
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SWINFEN  far  as  I  have  considered  it,  my  impression  is  that  the  decision 
is  very  good  sense  and  very  good  law." 

Notwithstanding  the  argument  that  less  will  induce  the  Court 
to  vest  a  share  of  residue  than  a  legacy,  and  that  vesting  is 
more  favoured  in  gifts  to  individuals  than  in  gifts  to  a  class, 
I  am  of  opinion  that  there  is  not  sufficient  upon  this  will  to 
confer  a  vested  interest  in  John  Tom  Gossling  in  the  event 
which  has  happened  of  his  death  under  twenty- one,  and  I  so 
decide. 


Gossling, 
In  re. 

Gossling 

V. 

Elcock. 


Solicitors  for  petitioners  and  the  trustee :  Bird  dt  Eldridges, 
for  Moore,  Bawlins  d  Vores,  Lymington. 

Solicitors  for  testator's  next  of  kin :  Bird  d  Eldridges,  for 
Burt  d  Haviland,  Ohristchurch. 

Solicitor  to  the  Treasury, 

J.  R.  B. 


;SWINFEN 
EADY  J. 
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GOPHIE  DIAMOND  COMPANY  v,  WOOD. 

[1902    G.  570.] 

Restraint  of  Trade — Covenant — "Interested^''  in  similar  Business — Servant — 

Fixed  Salary. 

A  covenant  not  to  become  directly  or  indirectly  "interested"  in  a 
similar  business  to  that  of  the  covenantee  does  not  prevent  the  covenantor 
from  becoming  a  servant  at  a  fixed  salary  in  a  similar  business. 

Smith  V.  Hancock,  [1894]  2  Ch.  377,  applied. 

Motion. 

This  was  a  motion  by  the  plaintiffs,  who  carried  on  a 
jewellery  business  with  several  branches  in  Eegent  Street,  to 
restrain  the  defendant,  who  was  recently  a  manager  of  one  of 
those  branches,  from  being,  until  the  trial  or  further  order, 
interested  directly  or  indirectly  in  a  similar  business  to  that  of 
the  plaintiffs  within  twenty  miles  of  Eegent  Street  in  breach 
of  a  covenant  in  that  behalf  in  his  managership  agreement 
contained. 

By  an  agreement  under  seal,  dated  April  12,  1900,  and  made 
between  the  plaintiffs  of  the  one  part  and  the  defendant  of  the 
other  part,  it  was  agreed  that  the  defendant  should  serve  the 
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plaintiffs  as  manager  of  one  of  the  Eegent  Street  branches  for  swinfex 
three  years  from  the  date  thereof,  the  engagement  being  ter-  ^^^^  J- 
minable  by  either  party  at  a  month's  notice,  or  by  the  payment 
by  the  plaintiffs  of  four  weeks'  salary  in  lieu  of  notice.  It  was 
further  agreed  that  the  defendant  would  not,  after  the  deter- 
mination by  notice  or  otherwise  of  his  engagement,  either  alone 
•or  jointly  with  or  as  agent  or  otherwise  for  any  other  person 
•or  persons,  directly  or  indirectly  solicit  the  custom  of  any  of 
the  plaintiffs'  customers,  or  set  up  or  become  interested  in, 
either  directly  or  indirectly,  a  similar  trade  or  business  to  that 
<3arried  on  by  the  plaintiffs  within  a  distance  of  twenty  miles 
from  Kegent  Street,  nor  in  anywise  set  up  or  become  interested 
in,  either  directly  or  indirectly,  any  trade  or  business  in  opposi- 
tion to,  nor  in  any  way  interfere  with,  the  trade  or  business  of 
the  plaintiffs  during  the  term  of  three  years  from  the  date  of 
the  termination  of  his  engagement. 

The  plaintiffs  terminated  the  engagement  on  April  11,  1901. 

On  March  17,  1902,  the  defendant  became  one  of  the  junior 
assistants  or  counter  salesmen  to  other  jewellers  in  Kegent 
Street,  close  to  one  of  the  plaintiffs'  branches,  at  a  salary  of 
2Z.  a  week,  without  commission  or  any  other  direct  or  indirect 
pecuniary  interest  in  the  business. 

The  question  was  whether  this  was  a  breach  of  the  covenant. 


Bmhmaster,  for  the  plaintiffs.  The  defendant  is  interested 
in  the  business  of  his  present  employers,  as,  if  that  business 
fails,  he  will  lose  his  employment.  He  has  therefore  broken 
the  covenant. 

Martellif  for  the  defendant.  The  covenant  does  not  follow 
the  common  form  in  Palmer's  Company  Precedents,  8th  ed. 
Pt.  I.  p.  292,  and  preclude  the  defendant  from  being  "  engaged 
or  concerned  or  interested  "  in  a  similar  business.  It  merely 
forbids  his  being  "interested."  The  word  "interested"  refers 
to  a  "  proprietary  or  pecuniary  "  interest :  Smith  v.  Hancock  (1) ; 
Hill  <f  Co.  V.  Hill.  (2)  The  defendant's  salary  being  independent 
of  the  profits  or  gross  returns,  he  is  not  "  interested  "  within 
the  meaning  of  the  covenant. 


(1)  [1894]  2  Ch.  377,  386. 


(2)  (1886)  35  W.  R.  137. 
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BucJcmaster,  in  reply.  In  Smith  v.  Hancock  (1)  the  husband 
had  no  remuneration  whatever  for  his  services.  In  the  present 
case  the  defendant  is  a  paid  servant,  and  is  pecuniarily  inter- 
ested in  developing  the  business  so  as  to  retain  his  situation 
and  possibly  obtain  an  increase  of  salary. 

SwiNFEN  Eady  J.  The  real  question  is  whether  the  defend- 
ant is  directly  or  indirectly  interested  in  the  business  of  his 
present  employers  within  the  meaning  of  the  covenant.  I 
confess  that  during  the  argument  I  felt  considerable  doubt  on 
the  point.  It  is  quite  conceivable  that  the  defendant's  action 
may  be  prejudicial  to  the  plaintiffs,  as  it  is  open  to  him  to 
injure  their  business  by  disparaging  their  goods  when  selling 
those  of  his  present  employers.  The  rival  shops  are  close 
together,  and  in  any  case  the  defendant's  special  knowledge 
of  the  plaintiffs'  goods  may  well  enable  him  to  draw  unfavour- 
able comparisons.  This,  however,  is  not  a  sufficient  ground 
for  the  interference  of  the  Court,  unless  it  comes  within  the 
terms  of  the  covenant.  I  must  not  strain  the  language  of  the 
covenant  merely  because  I  think  the  defendant  is  acting 
improperly.  The  question  is  whether  the  covenant,  fairly 
construed,  covers  the  case.  I  am  struck  by  this  fact. 
The  covenant  departs  materially  from  the  common  form.  It 
does  not  provide  that  the  covenantor  shall  not  be  engaged 
or  concerned  or  interested  "  in  a  similar  business,  but  merely 
that  he  shall  not  be  "  interested  "  therein.  Nor  does  it  contain 
the  usual  provision  against  accepting  employment  as  a  servant 
in  a  similar  business.  If  it  was  intended  to  prevent  the 
defendant  accepting  employment  of  that  nature  it  would  have 
been  quite  easy  to  say  so. 

In  Smith  v.  Hancock  (1)  Lindley  and  A.  L.  Smith  L.J  J. 
treated  the  word  "interested"  as  referring  to  proprietary  or 
pecuniary  interest,  and  held  that  notwithstanding  the  acts  of 
the  husband  in  assisting  his  wife  to  start  a  rival  business  he  had 
not  committed  a  breach  of  his  covenant  not  to  "  carry  on  or  be 
in  anywise  interested  in  "  any  similar  business.  A.  L.  Smith  L.J. 
says  (2) :  "  If  the  husband  had  performed  similar  acts  in  like 

(1)  [1894]  2  Ch.  377,  386,  390.  (2)  [1894]  2  Ch.  391. 
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circumstances  for  a  stranger  who  was  setting  up  business  on  swinfen 
'his  own  account,  in  my  judgment  it  could  not  be  said  that  he 


was  in  anywise  interested  in  the  business,  though  he  had 
interested  himself  on  behalf  of  the  stranger."  In  other  words, 
the  mere  performance  of  those  acts  of  assistance  was  no  breach 
of  the  covenant. 

The  plaintiffs  contend  that  the  observations  only  apply 
where  the  acts  are  gratuitous,  and  that  if  they  are  done  by 
a  servant  for  remuneration  he  is  interested  in  the  business. 
I  am  unable  to  come  to  that  conclusion.  The  covenant, 
fairly  construed,  prohibits  the  defendant  from  being  interested, 
directly  or  indirectly,  in  a  similar  business  in  the  sense  that  he 
must  not  have  a  proprietary  or  pecuniary  interest  in  the  success 
or  failure  thereof.  If  his  remuneration  in  any  way  depended 
on  the  profits  or  gross  returns,  he  would  be  "  interested  "  in  the 
business,  but  the  mere  fact  that  he  is  employed  as  a  servant 
at  a  fixed  salary  gives  him  no  such  interest  and  constitutes  no 
breach  of  his  covenant.    I  therefore  refuse  the  motion. 
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Solicitors :  Doivney  dt  Linnell ;  E,  W  Pheasant. 
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March  20. 

Mortgage — Consolidation  —  Redemption  —  Legal  Mortgage — Suhsequent  Equi- 
table Mortgage  between  the  same  Parties  but  of  different  Property — 
Agreement  to  execute  Legal  Mortgage  as  the  Mortgagee  may  require — Clause 
excluding  s.  17  of  the  Conveyancing  and  Laiu  of  Property  Actj  1881 
(44  &  45  Vict.  c.  41). 

The  plaintiff  mortgaged  freeholds  by  a  deed  which  contained  no  pro- 
vision excluding  the  operation  of  s.  17  of  the  Conveyancing  Act,  1881, 
which  abolishes  consolidation  of  mortgages.  She  subsequently  made 
an  equitable  mortgage  of  other  property  to  the  same  mortgagee,  and 
signed  a  memorandum  whereby  she  agreed  at  any  time  during  the  con- 
tinuance of  the  security  to  execute  a  legal  mortgage  with  such  powers 
and  provisions  and  in  such  form  as  the  mortgagee  might  require  for 
further  securing  the  principal  and  interest. 

Held  (following  Whitley  v.  Challis,  [1892]  1  Ch.  64),  that  this  cove- 
nant was  not  intended  to  enlarge  the  subject-matter  of  the  security,  and, 
therefore,  that  the  mortgagee  was  not  entitled  to  have  executed  by  the 
plaintiff  a  legal  mortgage  containing  a  clause  excluding  the  operation 
of  s.  17. 

On  May  15,  1899,  Mary  Ann  Farmer,  wife  of  George 
Parmer,  executed  a  legal  mortgage  in  common  form  of  free- 
hold house  property  at  Wallsall  in  favour  of  Prank  Thornton 
Pitt  to  secure  9001,  This  mortgage  contained  no  provision 
excluding  the  operation  of  s.  17  of  the  Conveyancing  Act,  1881, 
which  prohibits  the  consolidation  of  mortgages  in  the  absence 
of  an  expressed  intention  to  the  contrary. 

On  July  14,  1899,  George  Parmer  mortgaged  property  of  his 
own  to  Pitt,  and  Mrs.  Parmer  on  the  same  day  signed  a 
memorandum  which  stated  that  she  had  deposited  with  Pitt 
the  title-deeds  of  property  belonging  to  her  with  intent  to 
create  an  equitable  mortgage  thereon  by  way  of  collateral 
security  for  the  repayment  by  Mr.  and  Mrs.  Parmer  to  Pitt  of 
100 Z.,  which  had  been  advanced  by  Pitt  to  Mrs.  Parmer,  with 
interest  thereon  as  specified  by  the  mortgage  of  the  same  date 
between  Mr.  Parmer  and  Pitt,  "  and  also  for  the  repayment  of 
such  further  sum  or  sums  as  shall  at  any  time  or  times  here- 
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after  whilst  the  said  documents  shall  continue  in  the  possession  BYENE  J. 
of  the  said  F.  T.  Pitt  be  advanced  by  him  to  the  said  George  1902 
Farmer,  together  with  interest  thereon  as  aforesaid,  and  the  Farmer 
said  Mary  Ann  Farmer  doth  hereby  agree  at  any  time  or  times  p^tt, 
during  the  continuance  of  this  security,  upon  the  request  of  the 
said  F.  T.  Pitt,  but  at  the  cost  of  the  said  M.  A.  Farmer,  to 
execute  to  him  a  legal  mortgage  of  the  said  property,  with  such 
powers  and  provisions  and  in  such  form  as  the  said  F.  T.  Pitt 
may  require  for  further  securing  the  said  principal  moneys  and 
interest."    The  memorandum  did  not  exclude  the  operation  of 
s.  17.    Mrs.  Farmer's  property,  the  subject  of  this  equitable 
mortgage,  was  distinct  from  her  property  included  in  the 
mortgage  of  May  15. 

There  were  numerous  mortgage  transactions  between 
G.  Farmer  and  Pitt,  and  it  was  stated  that  two  or  more  of  the 
deeds  contained  clauses  excluding  the  operation  of  s.  17.  Mrs. 
Farmer  was  desirous  of  paying  off  the  900Z.  secured  by  the 
mortgage  of  May  15,  and  on  December  5,  1901,  her  solicitors 
tendered  to  the  mortgagee  9261.  2s.  2d.  in  payment  of  the 
principal  and  interest,  and  asked  him  to  return  the  title-deeds 
of  the  property.  He  kept  the  money  tendered,  but  declined  to- 
give  up  the  deeds ;  and  he  claimed  to  have  a  legal  mortgage 
of  the  property  the  subject  of  the  equitable  mortgage  executed 
to  him  by  Mrs.  Farmer,  and  that  that  mortgage  should  con- 
tain a  clause  expressly  providing  that  s.  17  of  the  Conveyancing 
Act  should  be  excluded.  The  object  of  this  clause  was  to- 
enable  Pitt  to  consolidate  the  mortgages  and  to  prevent  Mrs. 
Farmer  from  redeeming  the  property  comprised  in  the  mort- 
gage of  May  15  without  at  the  same  time  paying  off  the 
equitable  mortgage.  Mrs.  Farmer  objected  to  the  insertion  of 
the  clause,  and  took  out  a  summons  for  redemption  and 
reconveyance  of  the  property  the  subject  of  the  first  mortgage. 

Levett,  K.C.,  and  A.  Underhili,  for  Mrs.  Farmer.  The 
defendant  has  no  right  to  consolidate  these  mortgages  and 
refuse  to  allow  us  to  redeem  the  first  mortgage  alone.  That 
mortgage  is  a  simple  legal  [mortgage,  and  does  not  contain  any 
provision  excluding  the  operation  of  s.  17  of  the  Conveyancing 
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BYRNE  J.  Act,  1881.  Nor  does  the  equitable  mortgage  contain  any  such 
1902  clause.  Therefore,  on  the  face  of  the  documents,  the  section 
Faemer  applies,  and  the  defendant  cannot  consolidate.  The  covenant 
Pitt.  ^7  Mrs.  Farmer  to  execute  such  a  legal  mortgage  as  he  may 
require  does  not  authorize  the  insertion  of  such  a  clause.  The 
meaning  of  these  covenants  is  explained  in  Whitley  v.  Challis,  (1) 
They  do  not  enlarge  the  subject  of  the  charge :  they  only  provide 
for  perfecting  it.  If  Pitt  is  allowed  to  consoHdate  these  mort- 
gages, the  result  will  be  that  the  property  comprised  in  the 
first  mortgage  will  practically  become  subject  to  the  second 
mortgage,  and  the  security  will  thus  be  enlarged.  If  the 
clause  is  inserted  it  will  prevent  us  from  redeeming  that 
mortgage  without  at  the  same  time  redeeming  the  first  mort- 
gage :  Griffith  v.  Pound  (2)  But  there  is  no  authority  for 
the  converse  proposition  that  such  a  clause  in  a  subsequent 
mortgage  can  prevent  the  redemption  of  a  former  mortgage 
alone  which  does  not  contain  the  clause.  Griffith  v.  Pound  (3) 
and  Bird  v.  We7in  (4)  do  not  go  so  far  as  that.  Therefore  the 
clause,  even  if  inserted,  will  not  help  the  defendant.  A 
covenant  to  execute  a  legal  mortgage  must  be  construed 
reasonably,  and  it  is  not  usual  for  conveyancers  to  insert  in 
mortgages  clauses  providing  for  the  exclusion  of  s.  17. 

Bowden,  E.G.,  and  Martelli,  for  F.  T.  Pitt.  The  covenant 
in  the  memorandum  is  not  confined  to  usual  clauses,  and  we 
are  entitled  to  have  this  provision  inserted  in  the  mortgage. 
We  are,  therefore,  in  the  same  position  as  if  we  had  a  legal 
mortgage  of  the  property  comprised  in  the  equitable  mortgage, 
and  that  mortgage  contained  a  provision  that  s.  17  should  not 
apply  to  it.  The  covenant  is  in  the  widest  possible  terms,  but 
it  must  no  doubt  be  construed  reasonably.  No  qualification  of 
our  right  to  determine  the  form  of  the  mortgage  should  be 
permitted  beyond  the  condition  that  it  must  be  reasonable.  A 
clause  excluding  s.  17  is  a  reasonable  clause  to  insert  in  a  mort- 
gage, and  it  is  usually  inserted  by  conveyancers  where  there  is 
any  chance  of  further  transactions  between  the  parties.  In 
this  case  the  equitable  mortgage  itself  provides  for  subsequent 

[  (1)  [1892]  1  Ch.  64.  (3)  45  Ch.  D.  553,  556,  560. 

(2)  (1890)  45  Ch.  D.  553.  (4)  (1886)  33  Ch.  D.  215,  219. 
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advances  to  Mr.  Farmer,  and  there  had  already  been  several  BYRNE  J. 
mortgages  by  him,  some  of  which  contained  this  clause.    In  1902 
the  same  way  it  is  usual  to  exclude  the  operation  of  parts  of  Farmer 
s.  18  of  the  Conveyancing  Act.  p^^^^ 

[Byrne  J.  referred  to  In  re  Nugent  and  Eiley's  Contract.  (1)]   

In  Key  and  Elphinstone's  Precedents  in  Conveyancing, 
6th  ed.  vol.  ii.  p.  59,  it  is  stated  that  a  clause  of  this  kind  is 
usually  inserted  in  mortgages  where  there  is  a  likelihood  of 
other  mortgages  between  the  same  parties,  and  that  is  the  case 
here.  The  note  in  Davidson's  Concise  Precedents  in  Con- 
veyancing, 17th  ed.  p.  227,  says  that  the  clause  should  be  used 
with  discrimination.  Wolstenholme  on  the  Conveyancing  and 
Settled  Land  Acts,  8th  ed.  p.  63,  is  to  the  same  effect.  It  is 
clear  that  the  practice  of  conveyancers  is  to  insert  the  clause 
commonly  enough  for  it  to  be  reasonable  of  Pitt  to  insist  upon 
its  use  in  these  circumstances. 

There  is  no  question  of  bringing  in  other  property  and 
making  it  subject  to  the  charge ;  the  object  is  to  preserve  to 
the  mortgagee  the  right  which  was  his  before  the  Conveyancing 
Act.  After  consolidation  the  mortgages  stand  on  the  same 
footing  as  if  the  whole  property  were  included  in  one  mortgage  : 
the  mortgagor  has  had  the  mortgagee's  money,  and  cannot  pay 
off  part  of  it,  and  take  away  part  of  the  security  and  leave 
the  remainder  insufficiently  secured :  Griffith  v.  Pound  (2) ; 
Cummins  v.  Fletcher.  (3)  In  Whitley  v.  Challis  (4)  additional 
property  was  actually  brought  into  the  security,  and  we  do  not 
contend  that  we  can  do  that. 

If  the  clause  is  in  the  subsequent  mortgage,  it  has  the  effect 
of  preventing  Mrs.  Farmer  from  redeeming  the  former  mort- 
gage without  at  the  same  time  redeeming  the  subsequent 
mortgage.  It  is  not  necessary  that  the  clause  should  be  in  the 
former  mortgage.  The  words  of  s.  17,  sub-s.  2,  are  :  "  This 
section  applies  only  if  and  as  far  as  a  contrary  intention  is  not 
expressed  in  the  mortgage  deeds  or  one  of  them." 

In  Griffith  v.  Pound  (5),  which  was  a  decision  on  a  question 

(1)  W.  N.  (1883)  147.  (3)  (1880)  14  Ch.  D.  699,  712. 

(2)  45  Ch.  D.  553,  561.  (4)  [1892]  1  Ch.  64. 

(5)  45  Ch.  D.  556. 
Vol.  I.  1902.  3  T  I 
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BYKNE  J.  of  election,  the  clause  was  in  the  later  mortgage.     In  the 
1902       present  case  there  are  "deeds"  within  s.  17,  sub-s.  2,  for 
Fabmer     equity  looks  upon  that  as  done  which  is  agreed  to  be  done, 
p^'^^       and  the  Court  will  treat  the  legal  mortgage  as  already  executed. 

  Levett,  K.C.,  in  reply.    The  further  advances  provided  for 

in  the  memorandum  were  to  be  made  to  the  husband.  There 
•was  no  series  of  transactions  between  the  plaintiff  and  Pitt 
such  as  is  referred  to  in  the  text-books.  A  clause  excluding 
the  operation  of  s.  17  can  only  be  inserted  by  express  con- 
tract, and  there  is  no  express  contract  for  that  purpose  in  the 
memorandum. 

Byrne  J.  In  this  case  the  lady  made  a  mortgage  of  pro- 
perty A.  That  mortgage  contained  no  declaration  doing  away 
with  the  effect  of  s.  17  of  the  Conveyancing  Act,  1881. 
Subsequently,  on  July  14,  1899,  she  executed  an  equitable 
mortgage,  expressed  to  be  in  consideration  of  a  sum  of  lOOZ. 
paid  to  her,  which  provided  for  securing  further  advances  to  be 
paid  to  her  husband  by  the  mortgagee.  It  concludes  with  this  : 
"  And  the  said  Mary  Ann  Farmer  doth  hereby  agree  at  any 
time  or  times  during  the  continuance  of  this  security  upon  the 
request  of  the  said  Frank  Thornton  Pitt,  but  at  the  cost  of  the 
said  Mary  Ann  Farmer,  to  execute  to  him  a  legal  mortgage  of 
the  said  property,  with  such  powers  and  provisions  and  in  such 
form  as  the  said  Frank  Thornton  Pitt  may  require  for  further 
securing  the  said  principal  moneys  and  interest,"  By-and-by 
the  lady  sought  to  redeem  the  first  mortgage  without  redeeming 
the  second  mortgage.  It  is  argued  that  by  virtue  of  this  clause 
that  I  have  just  read  in  the  equitable  mortgage  giving  the 
juortgagee  a  right  to  a  legal  mortgage  on  the  same  property, 
with  such  powers  as  may  be  required  for  further  securing  the 
principal  moneys  and  interest,  he  might  have  required  to  have 
executed  a  mortgage  in  which  there  should  be  a  provision  that 
s.  17  should  have  no  application.  The  question  is  whether  the 
case  ought  to  be  treated  as  though  a  mortgage  had  been 
executed  containing  an  express  stipulation  to  that  effect.  It  is 
said  that  the  mortgagee  is  made  master  to  determine  what 
povviu's  and  provisions  are  to  be  put  in  the  legal  mortgage  to  be 
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executed,  but  it  is  conceded  that  they  must  be  reasonable  pro-  bykne  J. 
visions.  Then  it  is  said  that  in  considering  what  are  reasonable  1902 
provisions  we  must  consider  what  the  state  of  the  law  was  prior  fakmer 
to  the  time  when  this  mortgage  was  executed,  prior  to  the  year  p^'^^ 
1881.    In  those  days,  in  the  absence  of  a  contract  the  right  of 
consolidation  existed.    Since  1881  the  Legislature  has  seen  fit 
to  say  that  there  shall  be  no  such  right  apart  from  contract, 
but,  nevertheless,  it  shall  be  lawful  for  the  parties  to  contract 
(I  am  not  using  the  exact  words)  that  a  right  of  consolidation 
shall  exist. 

The  way  it  is  worded  is  by  providing  that  the  mortgagor 
seeking  to  redeem  one  mortgage  shall  be  entitled  to  do  so 
without  paying  any  money  due  under  any  separate  mortgage 
made  by  him  on  property  other  than  that  comprised  in  the 
mortgage  which  he  seeks  to  redeem.  Then  it  says  :  This 
section  applies  only  if  and  as  far  as  a  contrary  intention  is  not 
expressed  in  the  mortgage  deeds  or  one  of  them." 

Now,  what  is  the  true  meaning  of  a  clause  such  as  I  find 
in  this  equitable  memorandum?  It  is  very  much  such  a 
clause  as  was  contained  in  the  memorandum  of  agreement  in 
the  case  of  Whitley  v.  Challis  (1)  :  ''And  such  mortgage  shall 
be  in  such  form  and  contain  such  powers,  covenants,  and 
provisions  as  the  solicitor  or  counsel  of  the  said  W.  Maxwell 
shall  advise  or  require."  Fry  L.J.,  in  deahng  with  it,  says  (2)  : 
"  Then  it  is  attempted  to  enlarge  the  subject-matter  of  the 
security  by  the  words  which  provide  for  the  execution  of  a 
formal  mortgage,  and  for  the  insertion  in  that  mortgage  of 
such  powers,  covenants,  and  provisions  as  the  solicitor  or 
counsel  for  the  mortgagee  shall  advise  or  require.  That  clause 
is  only  intended  to  give  effect  to  the  previous  charge,  and  does 
not  enlarge  the  subject-matter  of  the  charge.  Therefore  it 
appears  to  me  to  be  plain  that  no  solicitor  or  counsel  for  the 
mortgagee  could  successfully  insist  on  any  provision  including 
the  goodwill  of  the  business." 

The  subject-matter  in  that  case  was  an  intended  hotel  and 
premises,  and  it  was  sought  to  say  that  the  mortgagee  wa^ 
entitled  to  introduce  into  a  subsequent  mortgage  the  goodwill 
(i)  [1892]  i  Ch.  64.  (-)  [18i)L']  i  Ch.  72. 
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BYRNE  J.  of  the  business.     It  was  held,  on  the  ground  that  he  was 
1902       seeking  to  enlarge  the  subject-matter  of  the  mortgage,  that  he 
Faemer    could  not  do  that.    What  is  proposed  in  this  case  is  not  in 
Pitt      terms  to  mention  the  property  in  the  first  mortgage  and  put  it 

  into  the  second  mortgage,  but  the  result  is  the  same.    As  has 

'been  properly  pointed  out,  the  true  right  in  respect  of  con- 
solidation is  a  right  for  a  mortgagee  to  say,  "  I  will  hold 
security  A  as  well  as  security  B — I  will  not  be  paid  off  one 
without  being  paid  off  the  other."  The  effect  is  to  give  the 
mortgagee,  in  the  event  of  redemption  being  sought,  a  right  of 
control  over  property  not  included  in  the  security,  and  I  think 
that  the  same  principle  which  was  applied  in  Whitley  v. 
Challis  (1)  applies  exactly,  and  I  cannot  say  that  I  think  a 
covenant  of  the  sort  I  have  to  deal  with  is  meant  to  authorize 
the  introduction  into  the  mortgage  to  be  executed  in  pursuance 
of  it  such  a  clause  as  this,  which  the  Legislature  says  shall  be 
the  subject  of  a  special  contract  if  it  is  wished  to  get  rid  of  the 
ordinary  law  on  the  subject. 

With  reference  to  what  has  been  said  as  to  conveyancers' 
practice,  I  have  no  strict  evidence  of  conveyancing  practice, 
but  one  or  two  books  of  precedents  have  been  referred  to,  and, 
as  far  as  I  can  see,  those  books  which  were  referred  to  in 
favour  of  the  view  put  forward  for  the  consolidation  really  tell 
rather  against  than  in  favour  of  that  contention.  I  read  this 
from  Key  and  Elphinstone's  Conveyancing  Precedents,  6th  ed. 
vol.  ii.  p.  59,  under  Miscellaneous  Clauses:  "And  it  is  hereby 
agreed  that  the  restriction  on  the  right  of  consolidating  mort- 
gage securities  which  is  contained  in  s.  17  of  the  Conveyancing 
and  Law  of  Property  Act,  1881,  shall  not  apply  to  this  security." 
The  note  says,  after  reference  to  another  text-book :  "  The 
clause  in  the  text  is  not  inserted  for  general  use,  but  occasion- 
ally, where  (as  in  the  case  of  builders)  there  is  a  likelihood  of 
several  mortgage  transactions  occurring  between  the  same 
parties,  its  insertion  may  be  proper.  The  right  of  consolidation 
is  abolished,  where  either  or  both  of  the  mortgages  is  made 
since  1881  by  the  Conveyancing  Act,  1881,  s.  17,  but  only  if  a 
contrary  intention  is  not  expressed  in  the  mortgages  or  one  of 

(1)  [1892]  1  Ch.  64, 
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them ;  so  that  the  right  might  be  created  by  express  declara-  byrne  j. 
tion."    That  is  not  anything  like  a  statement  that  it  is  a  1902 
€ommon  form  ordinarily  to  be  inserted  in  a  mortgage.    The  farmer 
other  precedent  book  which  I  was  referred  to  is  very  much  to  p^^^^ 

the  same  effect,  and  it  does  not  add  to  the  strength  of  the   

argument. 

I  think,  therefore,  that  the  mortgagor  was  right  in  this  case, 
and  that  she  is  entitled  to  redeem  and  have  the  property 
comprised  in  the  first  mortgage  reconveyed  to  her. 

Solicitors :  BowcUffes,  Bawle  d  Co.,  for  J,  F.  Addison, 
Walsall;  B.  H,  Bentley,for  S,  Ward,  Dudley. 

H.  C.  R. 
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BANK — Cheque  drawn  by  deceased,  Gift  of — 
Non-payment  in  his  lifetime — Over- 
drawn account  _  _  _  889 
See  Donatio  Mortis  Causa.  2. 

BANK  OF  ENGLAND— Transfer  of  stock— At- 
torney— Innocent  misrepresentation  610 
See  Principal  and  Agent.  1. 

BANKRUPTCY  — Shareholder— Claim  to  lien 
under  articles  for  bankrupt's  liabilities 
to  company — Trustee's  right  to  registra- 
tion -  -  -  -  -  467 
See  Company.    1 0. 

BILL  OF  EXCHANGE— Dishonour— Person  act- 
ing as  secretary  of  two  companies — 
Knowledge  in  one  character — Presump- 
tion of  notice  in  other  character  607 
See  Company.  14. 

BONA  Y AC AUTIA— English  Fund  belonging  to 
Atistrian  who  has  died  without  Eeirs — Right  of 
Succession — "  Mobilia  Sequuntur  Personam." 

An  Austrian  who  was  entitled  to  a  fund  in 
court  in  this  country  died  in  Vienna,  a  bastard 
intestate  and  without  heirs.  By  Austrian  law 
the  succession  of  an  Austrian  citizen  in  such  a 
case  ifl  confiscated  as  heirless  property  by  the 
liscus.  The  Austrian  Government  having  claimed 
the  fund : — 

Held,  that  as  the  right  claimed  was  not  in 
the  nature  of  a  succession,  the  maxim  "  Mobilia 
sequuntur  personam"  did  not  apply,  and  that 
tbe  Crown,  by  the  law  of  England,  was  entitled 
to  the  fund  as  bona  vacantia.  In  re  Barnett's 
Trusts  -        -        -        -    Kekewich  J.  847 

BOND — To  secure  fidelity  of  employee — Death 
of  surety — Determination  of  liability 
See  Principal  and  Surety.  733 

BOOK — Author  and  publisher— Encyclopedia — 
Ownership  of  copyright  in  contributions 
See  Copyright.    1.  264 


BORROWING— Agent— Power  of  attorney— Ex- 
cess of  authority — Misappropriation — 
Liability  -  -  -  -  816 
See  Principal  and  Agent.  2. 

BREACH  OF  TRUST—"  Action  to  which  no  ex- 
isting Statute  of  Limitations  applies  " 
See  Trustee.    3.  176 

 Improper  investment  by  trustees — Power  to 

invest  on  real  security  in  Ireland — 
Puisne  mortgage  -  -  -  785 
See  Trustee.  2. 

BUILDING  AGREEMENT— Light  —  Derogation 
from  grant — Implication — Plan  -  926 
See  Easement. 

BUILDING  SOCIETY— Jw/an^  Member— Power  to 
Mortgage  for  Advances — Purchase  of  Land  by 
Infant — Purchase-money  paid  by  Building  Society 
— Lien  for  Purchase-money — Building  Societies 
Act,  1874  (37  &  38  Vict.  c.  42),  ss.  13,  14,  15,  21, 
38— Infants  Belief  Act,  1874  (37  &  38  Vict.  c.  62), 
s.  1. 

Notwithstanding  s.  38  of  the  Building 
Societies  Act,  1874,  which  provides  that  an  infant 
may  be  admitted  as  a  member  of  a  building 
society  the  rules  of  which  do  not  prohibit  such 
an  admission, "  and  may  give  all  necessary  acquit- 
tances," an  infant  member  of  a  building  society 
registered  under  that  Act  cannot  execute  a  valid 
mortgage  of  his  real  estate  to  secure  advances 
made  to  him  by  the  society.  Such  a  mortgage  is 
absolutely  void  as  against  the  infant  under  the 
Infants  Relief  Act,  1874. 

An  infant  member  of  a  building  society  pur- 
chased land,  part  of  the  purchase-money  being 
paid  for  her  by  the  society  to  the  vendor.  The 
land  was  conveyed  to  her  on  July  21,  and  the 
next  day  she  executed  a  mortgage  of  it  to  the 
society  to  secure  advances  by  them.  She  did  not 
represent  to  the  society  that  she  was  of  full  age, 
but  they  were  in  fact  then  ignorant  that  she  was 
an  infant.  After  the  execution  of  the  mortgage 
the  society  from  time  to  time  made  advances  to 
her  which  were  applied  in  erecting  buildings  on 
the  land.  In  October  the  society  discovered  for 
the  first  time  that  the  mortgagor  was  an  infant. 
They  then  discontinued  making  advances  to  her, 
took  possession  of  the  property  and  expended 
money  in  completing  the  houses  on  it.  When 
the  infant  attained  twenty-one  she  brought  an 
action  against  the  society  to  set  aside  the  mort- 
gage as  being  void  against  her,  and  claiming 
possession  of  the  land  and  delivery  up  of  the 
title-deeds. 

Joyce  J.  dismissed  the  action,  [1901]  1  Ch.  88, 
on  the  ground  that  the  purchase  and  the  mort- 
gage formed  really  one  transaction,  and  that  the 
plaintiff  could  not  repudiate  one  part  of  the 
transaction  while  retaining  the  benefit  of  the 
other  part : — 

Held,  by  the  Court  of  Appeal,  that  the  pur- 
chase and  the  mortgage  were  two  distinct  trans- 
actions, and  that  the  mortgage  was  absolutely 
void  as  against  the  plaintiff,  and  must  be  delivered 
up  to  be  cancelled. 

But,  held,  that  the  building  society  were 
entitled  to  a  lien  upon  the  property  and  the 
title-deeds  for  the  purchase-money  which  they 
had  paid  for  the  plaintiff  to  the  vendor,  with 
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BUILDING  SOCIETY— continued. 
interest  thereon.  Thukstan  v.  Nottingham  Per- 
manent Benefit  Building  Society    -    C.  A.  1 

 Share  certificates — Post  Ofhce  Savings  Bank 

deposit-book — Evidence — Delivery  680 
See  Donatio  Mortis  Causa.  1. 


CAPITAL — Absolute  gift — Power  to  nse  capital 
if  income  not  "  sufficient " — Power  of 
appointment  -        -        -  76 

See  Will.  1. 

 Application  of  capital  money — Alterations 

and  additions  with  a  view  to  letting — 
Electric  lig]it  installation  -  -  97 
See  Settled  Land.  2. 

 Fixed  capital — Circulating  capital — Divi- 
dends -  -  -  -  353 
See  Company.  6. 

 Improvements — Income  or  capital  charge- 
able -----  711 
See  Settled  Land.  1. 

"  Income  or  capital — Fine  on  surrender  of 

lease — Tenant  for  life  and  remainder- 
man _  -  -  941,  943,  n. 
See  Settled  Land.    3,  4. 

 Mansion-house — Dilapidations  —  Eepairs  — 

— Expenditure  out  of  capital — Jurisdic- 
tion -----  15 
See  Will.  7. 

 Keduction  of  capital — Scheme — Illegality — 

Nominal  reduction — Actual  increase — 
Issue  of  capital  at  a  discount  -  54.7 
See  Company.  8. 

CASES^^ston,  In  re,  (1883)  23  Ch.  D.  217, 
applied  -  -  -  -  692 
See  Trustee.  4. 

 Balcer,  Re,  (1898)  79  L.  T.  343,  approved 

See  Inheritance.  636 

 Barnhart  v.  GreensMelds,  (1853)  9  Moo.  P.  C. 

18,  followed-  -  -  -  428 
See  Vendor  and  Purchaser.  4. 

 Settle's  Estate,  In  re,  (1872)  L.  R.  13  Eq.  489, 

followed  -  -  -  -  889 
See  Donatio  Mortis  Causa.  2. 

 Birch  v.  Joy,  (1852)  3  H.   L.  C.  565, 

principle  of,  followed  -  -  901 
See  E  AIL  way.  1. 

•  Birmingham,  Dudley  and  District  BanlHng 

Co.  V.   lloss,  (1888)  38  Ch.  D.  295, 

applied  and  followed  -  -  926 
See  Easement. 

 British  and  American  Trustee  and  Finance 

Corporation  v.  Coujper,  [1894]  A.  C.  399, 
distinguished  -  -  -  547 
See  Company.  8. 

 Bromley  v.  Brunton,  (1868)  L.  E.  6  Eq.  275, 

observed  upon  -  _  _  889 
See  Donatio  Mortis  Causa.  2. 

 Burland  v.  Broxburn  Oil  Co.,  (1889)  42  Ch.  D. 

274  -  -  -  -  -  125 
See  Trade-siark.  2. 

 Caddich  v.  Higliton,  [1901]  2  Ch.  476,  n., 

overruled  on  one  point  -  -  135 
See  Friendly  Society. 


GK^ES— continued. 

 Caledonian  By.  Co.  v.  Carmichael,  (1870) 

L.  K.  2  H.  L.,  Sc.  56,  distinguished  901 
See  Eailway.  1. 

 Cardigan  {Countess  of)   v.  Curzon-Hov:e., 

(1893)  9  Times  L.  E.  244,  followed  711 
See  Settled  Land.  1. 

—  Caulfield  v.  Maguire,  (1845)  2  J.  &  La  T. 

141,  referred  to  -  -  -  347 
See  Settlement.  2. 

 Church  V.  Brown,   (1808)   15  Yes.  258; 

10  E.  E.  74.  Dictum  of  Lord  Eldon  in, 
followed  -  -  -  -  727 
See  Landlord  and  Tenant. 

 Clarhe  v.  Thornton,  (1887)  35  Ch.  D.  307, 

distinguished  -  -  -  711 
See  Settled  Land.  1. 

 Clement  &  Cie.'s  Trade-Marh,  In  re,  [1900] 

1  Ch.  114,  approved  of  and  distinguished 
See  Trade-mark.    2.  125 

 Collen  v.  Wright,  (1857)  8  E.  &  B.,  647, 657, 

principle  in,  adopted  and  applied  610 
See  Principal  and  Agent.  1. 

  Commissioners  of  Charitable  Donations  and 

Bequests  v.  Cotter,  (1841)  1  D.  &  War. 
501,  discussed  _  _  -  214 
See  Charity.  1. 

 Cooper  v.  Martin,  (1867)  L.  E.  3  Ch.  47, 

dicta  of  Lord  Cairns  at  56  approved 
of  -  -  -  -  -  100 
See  Power  of  Appointment.  4. 

 Courtenay  v.  Courtenay,  (1846)  3  J.  &  La  T. 

519,  533,  followed  -  -  -  692 
See  Trustee.  4. 

  Coxen  V.  Rowland,  [1894]  1  Ch.  406,  ap- 
proved -  _  _  _  314 
See  Power  of  Appointment.  2. 

  Crew  V.  Cummings,  (1888)  21  Q.  B.  D.  420, 

principle  of,  explained  -  -  396 
See  Company.  4. 

 David  and  Mattheus,  In  re,  [1899]  1  Ch.  378, 

applied  -  _  _  _  332 
See  Company.  1. 

 Davies'  Trusts,  In  re,  (1871)  L.  E.  13  Eq. 

163,  distinguished  -  -  _  314 
See  Power  of  Appointment.  2. 

 Dawnay  {Archibald  D.),  Id.  [1900]  W.  N. 

152,  followed  -  -  -  238 
See  Company.  13. 

 De  Lusi's  Trusts,  In  re,  (1879)  L.  E.  Ir.  232, 

distinguished  -  -  _  314 
See  Power  of  Appointment.  2. 

 Derry  v.  PeeJc,  (1889)  14  App.  Cas.  337, 

referred  to  -  -  -  _  610 
See  Principal  and  Agent.  1. 

 De  Teissier's  Settled  Estates,  In  re,  [1893] 

1  Ch.  153,  165,  rule  iu,  approved  of  ami 
applied  -  -  -  -  15 
See  AVill.  7. 

 Dillon,  In  re,  (1890)  44  Ch.  D.  76,  observed 

upon  -  -  -  -  _  889 
See  Donatio  Mortis  Causa.  2. 

 Dix  V.    Great    Western  Ry.    Co..  (1886) 

34  W.  E.  712,  distinguished  -  911 
See  Practice.  6. 
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CASES — continued. 

 Bavey  v.  Cory,  [1901]  A.  C.  477,  applied 

i&'ee  Company.    6.  353 

■  Doivsett,  In  re,  [1901]  1  Ch.  398,  approved 

of  -  -  -  -  -  100 
jSee  Power  of  Appointment.  4. 

 Edwards  v.  Dennis,  (1885)  30  Ch.  D.  454, 

Ibllowed  -  -  -  -  758 
See  Tkade-mark.  1. 

 Fairtlough  v.  Jolmstoiie,  (1865)  16  Ir.  Ch. 

Eep.  442,  ratio  decidendi  of,  explained 
and  applied  -  -  -  -  203 
See  Will.  3. 

 Firdanlc's  Executors  v.  EumplireySy  (1886) 

18  Q.  B.  D.  54,  60,  rule  in,  adopted  and 
applied  -  _  _  _  610 
See  Peincipal  and  Agent.  1. 

 Fleehvood,  In  re,  (1880)  15  Ch.  D.  594, 

followed  -  -  -  -  214 
See  Chafjty.  1. 

 Fox  V.  Fox,  (1875)  L.  R.  19  Eq.  286,  dis- 
tinguished -  -  -  -  945 
See  Will.  10. 

 Freer  v.  Hesse,  (1853)  4  D.  M.  &  G.  495, 

followed  -  -  -  -  599 
See  Settled  Land.  9. 

 Freioen  v.  Laio  Life  Assurance  Society,  [1896] 

2  Ch.  511,  referred  to       -       203,  347 
See  Settlement.  2. 
Will.  3. 

 Furher,  Ex  parte,  [1893]  2   Q.  B, 

principle  of,  explained 

See  Company.  4. 
— —  German  Date   Ooffee  Co., 

20  Ch.  D.  169,  followecl 

See  Company.  7. 

 Hampshire  Land  Co.,  In  re,  [1896]  2  Ch. 

743   -        -        -        -        -  607 

See  Company.  14. 
 Harte  v.  Meredith,  (1884)  13  L.  R  Ir.  341, 

followed      -        -        -        -  218 

See  Distributions,  Statute  of. 

 Haslam  &  Co.  v.  Hall,  (1887)  5  Rep.  Pat. 

Cas.  1,  27  (see  also  Ihid.  144),  not  fol- 

-  494 


In 


122, 

-  398 

(1882) 

-  746 


lowed 

See  Patent. 
:  Haynes,  In  re,  (1887)  37  Ch.  D.  306, 

lowed  _        _        _  _ 

See  Settled  Land.  G. 
 Hei^)ert  v.  Webster,  (1880)  15  Ch.  D. 

followed      -        -        _  - 

See  Husband  and  Wife. 
 Hewitt  V.  Kaye,  (1868)  L.  R.  6  Eq. 

followed      -        -        -  - 

Sea  Donatio  Moims  CausI.  2. 

  HosUiCs  Trusts,  In  re,  (1877)  5  Ch.  D.  229 ; 

6  Ch.  D.  281,  applied  -  -  662 
See  Power  of  Appointment.  1. 

 Hotchkys,  In  re,  (1886)  32  Ch.  D.  408,  ratio 

decidendi  of,  explained  and  applied  203 
See  Will.  3. 


fol- 
378 

610, 
543 

198, 
889 


ferrcd  to 

See  SETTLE:^JEN'L^ 


re- 
347 


238 

Ch.  378, 
-  332 


CASES — continued. 

 Jaruis  (F.  W.)  &  Co.,  Ld.,  In  re,  [1899]  1  Ch 

193,  followed  - 

See  Company.  13. 
 Jennings  v.  Jennings,  [1898]  1 

applied       -        -  - 

See  Company.  1. 
  Joplin  Brewery  Co.,  In  re,  [1902]  1  Ch.  79, 

referred  to    -        -        -        -  696 

See  Company.  2. 
 Karherg's  Case,  [1892]  3  Ch.  1,  distinguislied 

>S'ei«s  Company.    11.  707 

 Lee  V.  Neuchatel  Asphalte  Co.,  (1889)  41 

Ch.  D.  1,  explained  -        -  353 

See  Company.  6. 

 London  Corporation  and  Tidjhs'  Contract, 

In  re,  [1894]  2  Ch.  524  -  -  226 
See  Vendor  and  Purchaser.  2. 

 Low  V.  Bouverie,  [1891]  3  Ch.  82,  discussed 

See  Principal  and  Agent.    1.  610 

 McCheane  v.  Gyles,  [1902]  1  Ch.  287,  referred 

to  -  -  -  -  -  911 
See  Practice.  6. 

 M'GonnellY.  Murray,  (1869)  Ir.  R.  3  Eq.  460, 

distinguished  on  one  point  -  680 
See  Donatio  Mortis  Causa.  1. 

 M'llwraith  V.  Green,  (1884)  14  Q.  B 

applied        _        _        _  _ 
See  Costs. 

 Mandleberg  v.  Morley,  (1895)  12  Rep, 

Cas.  35,  followed    -        -  - 
See  Patent. 

 3Iarsh  v.  Keating,  (1834)  1  Bing.  N.  C, 

2  C1.  &  F.  250;  37  R.  R.  75,  discussed 
See  Principal  and  Agent.    2.  816 

 MichaeVs  Trusts,  In  re,  (1877)  46  L.  J.  (Ch.) 

651,  not  followed  -  -  -  543 
See  Husband  and  Wife. 

 Middleton,  In  re,  (1882)  19  Ch.  D.  552,  fol- 
lowed -  -  -  -  92 
See  Practice.  2. 

 Miner  v.  Gilmour,  (1858)  12  Moo.  P.  C.  131, 

at  p.  156,  followed  -        -  649 

See  Water. 

 Montgomery  v.  Foy,  Morgan  &  Co.,  [1895] 

2  Q.  B.  321,  distinguished         -  911 

See  Practice.  6. 
 Moore  V.  North  Western  Bank,  [1891]  2  Ch. 

599,  followed         -        -        -  622 

See  C03IPANY.  12. 

 Mumford  v.  Stohivasser,  (1874)  L.  R.  18  Eq. 

556,  dictum  of  Jessel  M.R.  at  p.  562, 
disapproved  -  -  -  -  428 
See  Vendor  and  Purchaser.  4. 

 National  Bank  of  Wales,  In  re,  [1899]  2  Ch. 

629,  reported  on  appeal  as  Dovey  v. 
Cory,  [1901]  A.  C.  477,  applied  -  363 
See  Company.  6. 


D.  766, 
-  197 

Pat. 
494 

198; 


(Ch.) 


O'Brien  v.  Lewis,  (1863)  32  L.  J 

distinguished        _        -  _ 

See  Solicitor.  1. 
Pedrotti's  Will,  Re,  (1859)  27  Beav 

distinguished        -         -  - 

^V^^WlLL.  1. 


369, 
765 

583, 
76 
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CASES — continued. 

■  PMlbricJc's  Trusts,  Re,  (1865)  13  W.  K.  570, 

applied  _  _  -  -  652 
See  Power  of  Appointment.  1. 

 Player  &  Sons^  Trade-marlc,  In  re,  [1901] 

1  Ch.  382,  distinguished  -  -  758 
See  Trade-mark.  1. 

 Bedman,  In  re,  [1901]  2  Ch.  471,  overruled 

on  one  point  _        _        -  135 

See  Friendly  Society. 
 Revel  V.  WatUnson,  (1748)  1  Ves.  Sen.  9."^, 

referred  to    -        -        -        -  347 

See  Settlement.  2. 

 Ridley,  In  re,  (1879)  11  Ch.  D.  G45,  not  fol- 
lowed -  -  -  -  543 
See  Husband  and  Wife. 

 Saunders,  In,  re,  [1898]  1  Ch.  17,  23,  applic- 
able -----  457 
See  Practice.  4. 

 Smith  V.  Hancoch,  [1894]  2  Ch.  377,  applied 

See  Kestraint  of  Trade.  950 

 Smokeless  Poivder  Co.'s  Trade-mark,  In  re, 

[1892]  1  Ch.  590,  approved  of  and  dis- 
tinguished -  -  -  -  125 
See  Trade-mark.  2. 

— —  Societe  Generale  de  Paris  v.  Walker,  (1885) 

11  App.  Cas.  20,  followed  -  522 

See  Company.  12. 
 S^encer^s  Trade-marks,  In  re,  (1886)  3  Kep. 

Pat.  Cas.  73,  followed      -        -  768 

See  Trade-maek.  1. 

 Stamford's  (Lord)  Settled  Estates,  In  re, 

(1889)  43  Ch.  D.  81,  distinguished  711 

See  Settled  Land.  1. 
 Sutclife  V.  Booth,  (1863)  32  L.  J.  (Q.B.)  136, 

followed      -        -        -        -  649 

See  Water. 

 Syer  v.  Gladstone,  (1885)  30  Ch.  D.  614, 

ratio  decidendi  of,  explained  and  applied. 
A  supplementary  note  to  this  report 
SeeWiLi..    3.  203,  211,  n. 

 Talbot  V.  Earl  Radnor,  (1834)  3  My.  &  K. 

252;  41  R.  R.  64,  ratio  decidendi  of, 
explained  and  applied  -  -  203 
See  Will.  3. 

 Tollemache  v.  Coventry  (Earl  of),  (1834)  2 

CI.  &  F.  611 ;  37  R.  R.  260,  applicable 
See  Heirlooms.  807 

 Tracy  v.  Hereford  (Viscountess  of),  (1786) 

2  Bro.  C.  C.  128,  referred  to  -  347 
See  Settlement.  2. 

 Verner  v.  General  and  Commercial  Investment 

Trust,  [1894]  2  Ch.  239,  explained  353 
See  Company.  6. 

  Wandsworth  Board  of  Works  v.  United  Tele- 
phone Co.,  (1884)  13  Q.  B.  D.  904,  dis- 
tinguished -  -  -  -  866 
See  Local  Government. 

■         Warren  v.  Broivn,  [1902]  1  K.  B,  15,  referred 

to  -  -  -  -  -  302 
See  Light  and  Air. 

  Warrens  Trusts,  In  re,  (1884)  26  Ch.  D.  208, 

distinguished  _  _  _  436 
See  Power  of  Appointment.  3. 


CASES — continued. 

 Werderman  v.  Soci^t^  G^n^rale  d' Electricite, 

(1881)  19  Ch.  D.  246,  explained  and  dis- 
tinguished -  -  -  -  146 
See  Contract. 

  Whitehead  &  Brothers,  In  re,  [1900]  1  Ch. 

804,  distinguished  -  -  -  238 
See  CoaiPANY.  13. 

  Whitley  v.  Challis,  [1892]  1  Ch.  64,  followed 

See  Mortgage.    2.  954 

 Worms  v.  De  Valdor,  28  W.  R.  346 ;  49  L.  J. 

(Ch.)  261,  followed  -  -  -  488 
See  Conflict  of  Laws.  2. 

  Young  and  Harston's  Contract,  In  re,  (1885) 

31  Ch.  D.  168  -  -  -  226 
See  Vendor  and  Purchaser.  2. 

CEBTIEICATE— As  to  validity  of  patent  being 
in  question  -  -  -  -  494 
See  Patent. 

CHAKITY— Abeolute  gift— Secret  trust— Trust 
for  benefit  of  public,  but  so  that  they 
should  acquire  no  rights  -  -  403 
See  Will.  2. 

1.  General  or  limited  Charitable  Purposes 

— Admissibility  of  Evidence  —  Residue  —  Will — 
Charitable  Legacy. 

A  testatrix  by  her  will  bequeathed  4000Z.  to 
A.  "for  the  charitable  purposes  agreed  upon 
between  us  "  : — 

Held,  that  on  the  face  of  the  will  there  was 
a  gift,  not  for  general,  but  for  limited  charitable 
purposes,  and  that  evidence  was  admissible  to 
shew  what  those  purposes  were. 

In  re  Fleeticood,  (1880)  15  Ch.  D.  594,  followed. 

Held,  also,  on  the  evidence,  that  there  was  a 
good  charitable  bequest  of  the  income  of  the 
fund  during  the  life  of  A.,  and  that  on  his  death 
the  corpus  would  fall  into  the  residue  of  the 
estate. 

Commissioners  of  Charitable  Donations  and 
Bequests  v.  Cotter,  (1841)  1  D.  &  War.  501,  dis- 
cussed. In  re  Huxtable.  Huxtable  v.  Craw- 
furd        -        -        -        -    Farwell  J.  214 

2.    Gift  to  Charity — Devise  of  Land  on 

Trust  for  Sale — "  Personal  Estate  arising  from 
Land" — Right  of  Trustees  to  retain  Land  unsold 
— Mortmain  and  Cliaritable  Uses  Act,  1891  (54  &  55 
Vict.  c.  73),  ss.  3,  5. 

Land  was  devised  to  trustees  on  trust  to  sell 
and  to  hold  the  proceeds,  after  making  certain 
payments  thereout,  upon  trust  for  a  charity.  The 
will  contained  a  power  to  the  trustees  to  postpone 
sale : — 

Held,  that  the  subject-matter  of  the  gift, 
being  "personal  estate  arising  from  land,"  was 
within  the  exception  from  the  definition  of 
"land"  coutained  in  s.  3  of  the  Mortmain  and 
Charitable  Uses  Act,  1891,  and  that  therefore 
s.  5  of  the  Act  was  not  applicable,  and  it  was 
competent  for  the  trustees,  withoiit  obtaining  the 
leave  of  the  Court,  to  retain  the  land  unsold  after 
the  expiration  of  one  year  from  the  death  of  the 
testator.  Li  re  Wilkinson.  Esam  v.  Attorney- 
General        _        _        _    Kekewich  J.  841 
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3.  Inn  of  Chancery — School  of  Learning 

— Study  of  the  Law — Failure  of  Object — Disposi- 
tion of  Property — Charitable  Purpose. 

The  Society  of  Clifford's  Inn  was  one  of  the 
Inns  of  Chancery  which  were  established  to  pro- 
vide for  the  legal  education  of  students  of  the 
law.  In  the  year  1618  by  an  indenture  of  feoff- 
ment the  messuage  and  premises  occupied  by  the 
society  were  assured  to  certain  members  thereof 
as  trustees,  in  consideration  of  the  payment  of  a 
sum  of  money,  and  the  reservation  of  certain 
rents.  The  indenture  declared  that  the  intention 
of  the  grantors  was  that  the  messuage  commonly 
called  Clifford's  Inn,  which  was  stated  to  have 
been  for  many  years  used  and  employed  as  an 
Inn  of  Chancery  for  the  study  and  practice  of  the 
common  laws  of  the  realm,  and  to  have  been 
governed  to  the  good  of  the  Commonwealth  and 
the  honour  of  the  grantors  and  their  ancestors, 
"  shall  and  may  hereafter  continue  to  be  employed 
as  an  Inn  of  Chancery  for  the  furtherance  of  the 
practisers  and  students  of  the  Common  Law  of 
the  Eealm  as  aforesaid,"  and  that  the  society 
should  from  thenceforth  be  assured  of  a  certain 
estate  therein,  and  the  operative  part  of  the  deed 
declared  that  the  true  intent  and  meaning  thereof 
and  of  the  parties  thereto  was  that  "  Clifford's 
Inn  shall  for  ever  hereafter  be  continued  and 
employed  as  an  Inn  of  Chancery  for  the  good  of 
the  gentlemen  of  the  society  and  for  the  benefit 
of  the  Commonwealth  as  aforesaid  and  not  other- 
wise." The  property  had  long  been  dealt  with  by 
the  society  as  its  own,  and  for  its  own  purposes, 
and  the  surviving  members  contended  that  it  was 
not  now  subject  to  or  affected  by  any  charitable 
trust,  but  belonged  to  the  individual  members 
for  their  own  personal  benefit,  to  be  divided  and 
disposed  of  as  they  might  think  fit : — • 

Held,  that  the  property  vested  in  the  present 
trustees  was  held  by  them  upon  trust  for  charit- 
able purposes. 

Judgment  of  Cozens-Hardy  J.,  [1900]  2  Ch. 
.■)11,  affirmed.    Smith  v.  Kekr        -    C.  A.  774 

4.   Non-existence  of  Institution  named — 

Lapt^e — Cy-pres — Meaning  of  "  Charitable  Institu- 
tion " — Will — Legacy. 

The  testatrix  by  her  will  gave  pecuniary 
legacies  to  charities  established  for  a  variety  of 
purposes,  e.g.,  to  aid  consumptive  persons,  blind 
persons,  orphans,  deaf  and  dumb  persons,  epi- 
leptics and  paralytics.  One  of  the  legacies  was 
of  a  sum  of  500Z.  to  "  the  Home  for  the  Homeless, 
27,  Eed  Lion  Square,  London." 

After  providing  that  in  the  event  of  any 
question  arising  as  to  the  designation  of  any  of 
the  charitable  institutions,  or  of  any  doubt  arising 
as  to  which  one  of  two  or  more  of  tliem  it  was 
intended  to  benefit,  the  decision  should  rest 
absolutely  with  her  executor,  and  after  giving 
other  legacies,  the  testatrix  provided  that  her 
residuary  moneys  should  be  "  divided  ratcably 
among  the  various  charitable  institutions  which 
are  beneficiaries  under  this  instrument." 

At  the  date  of  the  will  tlicre  was  not,  and 
there  never  had  previously  been,  in  London  any 
charitable  institution  known  as  the  "Home  for 
the  Homeless."  After  making  provision  for 
debts  and  legacies  there  was  a  fund  distributable 
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as  residue  among  the  charitable  institutions 
which  were  beneficiaries  under  the  will : — 

Held,  (1)  that  the  Court  was  justified  in  draw- 
ing the  inference  of  a  general  charitable  inten- 
tion with  reference  to  the  gift  of  500L,  and  that 
the  gift  did  not  lapse,  but  must  be  administered 
cy-pres ;  (2)  that  the  word  "  institutions "  was 
large  enough  to  include  any  authority  or  person 
that  would  have  to  administer  the  fund,  and  that 
that  authority  or  person  was  also  entitled  to  the 
share  of  residue  which  would  have  been  taken  by 
the  "  Home  for  the  Homeless "  if  it  had  existed. 
In  re  Davis.    Hannen  v.  Hillyer 

Buckley  J.  876 

CHEQUE — Gift  of  cheque  drawn  by  deceased- 
Non-payment  in  his  lifetime  —  Over- 
drawn account  -  -  -  889 
See  Donatio  Moetis  Causa.  2. 

CHILDREN. 

See  under  Infant. 

CLASS  —  Severance  of — Married  Woman — Ke- 
straint  on  anticipation — Rule  against 
perpetuities  -  -  -  -  543 
See  Husband  and  Wife. 

CLOG  ON  REDEMPTION— Agreement  subsequent 
to  mortgage — Option  to  purchase — Con- 
ditional sale  -  -  -  -  53 
See  Mortgage.  1. 

COMMISSION— Surcharge  —  Taxation  —  Disclo- 
sure— Duty  to  advise  —  Bargain  with 
client  _  ,  _  _  765 
See  Solicitor.  1. 

COU'PA'NY— Debenture  —  Goodivill  —  "  Property  " 
— Jurisdiction  to  appoint  Manager — Debenture- 
holder'' s  Action. 

Debentures  issued  by  a  hotel  company  charged 
all  the  company's  "lands,  buildings,  property, 
stock-in-trade,  furniture,  chattels,  and  effects 
whatsoever,  both  present  and  future  "  : — 

Held,  that  the  word  "  property  "  was  sufficient 
to  include  the  goodwill  or  business  of  the  com- 
pany, and  that  therefore,  in  a  debenture-holder's 
action,  the  Court  had  jurisdiction  to  appoint  a 
manager. 

Jennings  v.  Jennings,  [1898]  1  Ch.  378,  and 
In  re  David  and  Matthews,  [1899]  1  Ch.  378, 
applied.  In  re  Leas  Hotel  Company.  Salter 
V.  Leas  Hotel  Company      -    Kekewich  J.  332 

2.  Debentures — Registration  —  Extending 

Time — Application  after  Commencement  of  Wind- 
ing-up. 

The  directors  of  a  company  in  1898  resolved 
to  raise  5500Z.  on  debentures  of  lOOZ.  each  charg- 
ing the  company's  assets,  including  its  uncalled 
capital,  and  ranking  pari  passu.  Before  J anuary  1, 
1901  (the  date  of  commencement  of  the  Com- 
panies Act,  1900),  filty  of  the  debentures  were 
issued.  The  remaining  five  debentures  were 
issued  to  D.  in  July,  1901.  D.  never  registered 
his  debentures,  having  been  advised  by  his  soli- 
citor (wLo  had  considered  the  provisions  of  the 
Act  of  1900)  that  registration  was  unnecessary. 
In  October,  1901,  the  company  passed  an  extra- 
ordinary resolution  for  voluntary  winding-up,  and 
subsequently  D.  applied,  under  s.  15  of  the  Act, 
for  an  order  extending  the  time  for  registration 
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of  his  debentures.  The  assets  were  valued  at 
5030?.,  without  providiuj?  for  costs  : — 

Held,  that,  althouj^h  the  omission  to  register 
was  not  "  accidental  "  or  "  due  to  inadvertence  " 
within  the  meaning  of  a.  15,  it  was  due  "  to  some 
other  sufficient  cause "  ;  but  that  it  would  be 
unjust  to  the  other  creditors  to  grant  the  exten- 
sion of  time  without  qualifying  the  order  as  in  In 
re  JopUn  Brewery  Co.,  [1902]  1  Ch.  79,  and  that 
to  make  an  order  in  that  form  in  a  case  where  the 
winding-up  of  the  company  had  commenced  could 
not  benefit  any  one. 

The  application  was  accordingly  dismissed. 
In  re  S.  Abrahams  &  Sons      -    Buckley  J.  695 

3.  Debentures  —  Begistration  —  Extension 

of  Time  —Protection  of  Creditors — Practice — Com- 
panies Act,  1900  (63  &  61  Vict.  c.  48),  ss.  14,  15. 

An  order  under  s.  15  of  the  Companies  Act, 
1900,  extending  the  time  for  registration  of  de- 
bentures ought  to  contain  the  words  :  "  but  that 
this  order  be  without  prejudice  to  the  rights  of 
parties  acquired  prior  to  the  time  when  such 
debentures  shall  be  actually  registered."  In  re 
JoPLiN  Brewery  Company       -    Buckley  J.  79 

4.          Debentures — Begistration  —  Extension 

of  Time — Protection  of  Creditors —  Winding-up — 
Companies  Act,  1900  (63  &  64  Vict.  c.  48), 
ss.  14,  15. 

Debentures  containing  a  floating  charge  on 
the  assets  and  undertaking  of  a  company  were 
not  registered  as  required  by  s.  14  of  the  Com- 
panies Act,  1900,  the  omission  to  register  being 
due  to  inadvertence.  After  the  commencement 
of  the  winding-up  of  the  company,  the  debenture- 
holders  applied,  under  s.  15  of  the  Act,  for  an 
order  extending  the  time  for  registration : — 

Held,  that  the  order  must  state  that  it  was 
"without  prejudice  to  the  rights  of  parties 
acquired  prior  to  the  time  when  such  debentures 
shall  be  actually  registered." 

The  principle  of  Creiv  v.  Cummings,  (1888)  21 
Q.  B.  D.  420,  and  Ex  parte  Furher,  [1893]  2  Q.  B. 
122  (as  to  extending  the  time  for  registration  of  a 
bill  of  sale),  is  not  limited  in  its  application  to 
cases  in  which  the  ownership  of  or  property  in 
goods  has  actually  changed ;  it  extends  to  cases 
in  which  the  rights  of  third  parties  have  actually 
accrued  and  would  be  prejudicially  affected  if 
registration  were  allowed  without  saving  those 
rights.    In  re  Spiral  Globe,  Limited 

Swinfen  Eady  J.  396 

5.  Directors — Bemuneration  under  Articles 

of  Association — Appointment  by  Court  of  some  of 
Directors  as  remunerated  Beceivers  and  Mana- 
gers—  Bight  to  receive  Bemuneration  in  both 
Capacities. 

The  directors  of  a  company  were  eiititled 
under  its  articles  of  association  to  be  paid  at  the 
rate  of  a  certain  sum  a  year  to  be  divided  amongst 
them  as  they  should  agree  amongst  themselves. 
In  pursuance  of  their  agreement  the  remunera- 
tion was  paid,  to  the  directors  in  certain  propor- 
tions. In  a  debenture  hulilers'  action  against  the 
company  two  of  the  directors  were  appointed  by 
the  Court  to  be  receivers  smd  managers  of  the 
company's  assets  and  business,  and  the  Court 
allowed  them  a  remuneration  for  so  acting.  Sub- 
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sequently  the  company  went  into  voluntary 
winding-up : — 

Held,  that  the  fact  of  the  two  directors  being 
remunerated  as  receivers  and  managers  did  not 
disentitle  them  to  their  remuneration  in  addition 
as  directors  from  the  time  when  they  were  ap- 
pointed receivers  and  managers  until  the  com- 
mencement of  the  winding-up.  In  re  South 
Western  op  Venezuela  (Barquisimeto)  Rail- 
way Company    -        -        -    Buckley  J.  701 

6.  Dividends — Loss  of  Capital  —  Profits 

available  for  Distribution — Expert  Evidence  — 
Preference  Shares — Fixed  Cumulative  Dividend — 
Declaration  —  Directors'  Discretion  —  Interest  — ■ 
Dividend — Profit  —  Fixed  Capital  —  Circulating 
Capital — Realized  Loss — Estimated  Loss. 

The  question  whether  a  company  has  profits 
available  for  distribution  must  be  answered  ac- 
cording to  the  circumstances  of  each  particular 
case,  the  nature  of  the  company,  and  the  evidence 
of  competent  witnesses. 

In  re  National  Banlc  of  Wales,  [1899]  2  Ch. 
629,  reported  on  appeal  as  Dovey  v.  Cory,  [1901} 
A.  C.  477,  applied. 

Although  in  some  cases  fixed  capital  may  be 
sunk  and  lost,  without  precluding  the  payment 
of  a  dividend,  circulating  capital  must  be  kept  up, 
and  (semhle)  there  is  no  distinction  in  this  respect- 
between  a  realized  loss  and  an  estimated  loss. 

Lee  V.  Neuchatel  Asphalte  Co ,  (1889)  41 
Ch.  D.  1,  and  Verner  v.  General  and  Commercial 
Investment  Trust,  [1894]  2  Ch.  239,  explained. 

The  distinction  between  the  propositions 
"Dividends  must  not  be  paid  out  of  capital'" 
and  "Dividends  may  only  be  paid  out  of  profits" 
explained. 

The  common  article  requiring  dividends  to  be 
declared  by  the  directors  applies  to  fixed  cumula- 
tive dividends  on  preference  shares,  and  the  Court 
will  not  readily  override  the  directors'  discretion 
in  relation  thereto. 

The  meaning  of  the  words  ''interest,"  "divi- 
dend," "profit,"  "fixed capital,"  and  "circulating 
capital "  discussed. 

Leasehold  iron  ore  mines  held  by  a  smelting, 
company  for  the  purpose  of  supplying  themselves 
with  ore  are  circulating  capital.  Bond  v.  Barrow 
HiEMATiTE  Steel  Company     -    Farwell  J.  353 

7.  Memorandum  of  Association — Construc- 
tion —  Objects  —  Ancillary  Powers  —  Declaration 
at  all  Clauses  independent —  Ultra  Vires  —  In- 
junction. 

Notwithstanding  a  declaration,  contained  in 
the  objects  clause  of  a  memorandum  of  associa- 
tion, "  that  the  objects  specitied  in  each  para- 
graph of  this  clause  shall  be  in  nowise  limited  or 
restricted  by  reference  to  or  inference  from  the 
terms  of  any  other  paragraph  or  the  name  of  the 
company,"  w'ide  powders  given  in  general  words 
will  be  construed  as  ancillary  only  to  a  specific 
object  mtu  i^u- il  in  the  first  paragraph. 

In  re  German  Date  Coffee  Co.,  (1882)  20  Ch.  D. 
169,  followed.  Stephens  c.  Mysore  Reefs  (Kan- 
gundy)  Mining  Company     Swinfen  Eady  J.  745 

8.  Beduction  of  Capital — Scheme — Blega- 

lily — Nominal  Beduction — Actual  Increase — Issue 
of  Capital  at  a  Discount. 

A  company  passed  a  resolution  to  reduce  its 
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capital  by  cancelling  a  class  of  IZ.  deferred  shares 
in  the  nature  of  founders'  shares  upon  the  terms 
of  an  agreement  that  the  deferred  shareholders 
should  consent  to  the  cancellation,  and,  as  soon 
as  the  reduction  was  coniirmed,  the  capital  should 
be  increased,  and  each  deferred  shareholder 
should  receive  100  IZ.  ordinary  shares,  part 
thereof,  in  exchange  for  each  IZ.  deferred  share. 
The  agreement  was  conditional  on  the  company 
obtaining  an  order  confirming  the  reduction. 

The  petition  for  the  confirmatory  order  was 
supported  by  all  the  shareholders.  There  were 
practically  no  creditors,  the  only  debts  being  a 
small  sum  for  current  expenses  : — 

Held,  that  as  the  reduction  scheme  in  its 
entirety  really  involved  an  increase  of  capital, 
and  an  issue  of  part  thereof  at  99  per  cent,  dis- 
count without  an)''  consideration  to  the  company, 
it  was  wholly  illegal,  and  the  reduction  could  not 
be  confirnaed. 

British  and  American  Trustee  and  Finance 
Corporation  \.  Couper,  [1894]  A.  C.  399,  distin- 
guished. In  re  Development  Company  of 
Central  and  West  Africa   S  winfen  Eady  J.  547 

9.  Shares — Agreement  to  Vote  in  a  par- 
ticular Way — Executors — Directors. 

Executors  holding  shares  in  a  company  agreed 
to  sell  part  of  them  to  G.,  who  stipulated  that  as 
part  of  the  transaction  he  should  nominate  X. 
and  W.  as  directors,  and  that  the  executors 
should,  when  either  X.  or  W.  should  retire  by 
rotation,  vote  for  and  not  against  his  re-election. 
The  agreement  extended  to  shares  whether  held 
by  the  executors  in  that  capacity  or  in  their  own 
personal  capacity.  W.  was  about  to  retire  by 
rotation,  and  some  of  the  executors  threatened  to 
oppose  his  re-election : — 

HeZcZ,  that  the  agreement  was  valid  as  regarded 
shares  held  by  the  executors  either  as  such  or  as 
directors,  and  that  on  W.  undertaking  to  retire,  if 
required  by  the  Court,  at  the  ordinary  meeting 
next  after  the  trial,  an  injunction  must  be  granted 
until  the  trial  restraining  such  of  the  executors 
as  threatened  to  do  so  from  voting  against  the 
re-election  of  W.  on  his  retirement  by  rotation. 
Greenwell  v.  Porter    -    Swinfen  Eady  J.  530 

10.  Shares  —  Banhrujptcy  of  Member  — 

Claim  to  Lien  under  Articles  for  Banhrupfs  Lia- 
bilities to  Company — Trustee's  Bight  to  Begistra- 
tion  and  Share  Certificate  7iot  referring  to  Claim — 
Bectification  of  Beqister — Comjjanies  Act,  18G2 
(25  &  26  Vict.  c.  89),  ss.  25,  '60,  35;  Sched.  I., 
Table  A,  clauses  2,  13. 

Where  a  shareholder  of  a  company  becomes 
bankrupt  and  the  transmission  clause  in  its 
articles  of  association  is  in  the  form  of  clause  13 
of  Table  A  in  the  1st  schedule  to  the  Companies 
Act,  1802,  the  trustee  is  entitled  to  be  registered 
in  respect  of  and  to  have  a  certificate  of  the 
shares,  and  the  company  has  no  right  to  enter  in 
the  register  of  members  or  in  his  certificate  any 
statement  as  to  the  company's  claim  under  its 
articles  to  a  lien  on  the  shares  for  the  liabilities 
of  the  bankrupt  to  the  company. 

The  right  of  the  trustee  to  clean  registration 
may  be  cnforcTsd  by  motion  for  rectification  of  the 
register  under  s.  35  of  the  Act  of  1802.  In  re 
W.  Key  &  Son,  Limited  -        -    Byrne  J.  467 
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11.  Shares — Memorandum  of  Association 

— Subscription  obtained  by  Misrepresentation — 
Winding-up — Contributory — Comvanies  Act,  1862 
(25  &  20  Vict.  c.  89),  ss.  6,  18,  23. 

L.  signed  the  memorandum  of  association  of 
a  company  before  its  incorporation  for  250  shares. 
After  its  incorporation  he  sought  to  escape  from 
liability  on  the  shares  on  the  ground  that  he  was 
induced  to  sign  the  memorandum  by  the  mis- 
representation of  a  promoter  of  the  company  : — 

Held,  that,  assuming  the  misrepresentation 
was  made  and  acted  on,  L.  was  nevertheless 
liable  on  the  shares,  (a)  because  the  company 
before  it  came  into  existence  could  not  appoint 
an  agent,  and  was  therefore  not  liable  for  the 
acts  of  the  promoter;  (6)  that  by  signing  the 
memorandum  L.  on  the  registration  of  the  com- 
pany became  bound,  not  only  as  between  himself 
and  the  company,  but  also  as  between  himself 
and  the  other  persons  who  should  become 
members. 

Karberg's  Case,  [1892]  3  Ch.  1,  distinguished. 
In  re  Metal  Constituents,  Limited.  Lord 
Lurgan's  Case   -        -        -    Buckley  J.  707 

12.  Shares —  Transfer  —  Begistration  — 

Transfer  in  blank — Equitable  Mortgage  of  Shares 
— Notice — Priority. 

On  March  4,  1901,  L  executed  to  the  defend- 
ant H.  as  security  for  a  loan  a  transfer  in  blank 
of  certain  shares  in  a  company,  which  were  regis- 
tered in  his  name,  but  which  he  held  as  trustee 
for  his  wife,  the  plaintiff.  H.  had  no  notice  of 
the  plaintiff's  title  to  the  shares.  On  Novem- 
ber 23,  1901,  H.,  having  filled  up  the  blank 
transfer  in  his  own  name,  left  it,  together  with 
the  certificate,  at  the  company's  office  for  regis- 
tration. On  November  26  the  managing  director 
of  the  company  had  an  interview  with  I.  with 
reference  to  the  transfer,  the  amount  of  the 
consideration,  as  filled  in,  not  appearing  to  be 
the  full  value  of  the  shares,  and  I.  informed  him 
that  H.  was  not  entitled  to  have  the  shares 
registered  in  his  name,  and  requested  the  com- 
pany to  delay  registration.  On  November  27  the 
directors  held  a  meeting  at  which  the  managing 
director  stated  what  had  occurred  between  L  and 
himself.  The  transfer  was  not  formally  before 
the  meeting,  no  resolution  was  passed  with  refer- 
ence to  it,  and  it  was  not  registered.  On  the 
same  day  the  plaintiff  brought  an  action  against 
H.  and  I.  and  the  company,  claiming  the  shares, 
and  obtained  an  interim  injunction  restraining 
the  transfer.  The  company  were  not  served  with 
the  writ  until  after  the  meeting  of  the  27th,  and 
they  had  had  no  previous  notice  of  the  plaintiff's 
title. 

Upon  the  trial  of  the  action  : — 

Held,  on  the  authority  of  Socie'te  Gd'ne'rale  de 
Paris  v.  Walker,  (1885)  11  App.  Cas.  20,  and 
3Ioore  v.  North  Western  Bank,  [1891]  2  Ch.  599, 
that  on  November  27  H.  had  not  a  present  abso- 
lute unconditional  right  to  registration,  and, 
consequently,  that  he  had  not  acquired  a  legal 
title  to  the  shares,  and  the  plaintiff's  prior 
equitable  title  must  prevail.    Ireland  v.  Hart 

Joyce  J.  622 

13.  •  Shares  paid  for  otherwise  than  in 
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Cash — Omission  to  file  Contract— Signatory  to 
Memorandum — Subsequent  A  qraement — Companies 
Act,  1867  (30  (fe  31  Vict.  c.  131),«.  25— Companies 
Act,  1898  (61  &  62  Vict.  o.  26),  s.  1. 

Seven  persons  signed  the  memorandum  of 
association  of  a  company,  formed  for  carrying  on 
a  business,  for  specified  numbers  of  shares 
amounting  in  the  aggregate  to  750  shares.  On 
March  3,  1893,  the  company  was  incorporated. 
Tlie  total  capital  consisted  of  1000  shares,  of 
v/hich  750  were  mentioned  in  the  memorandum, 
and  118  had  been  issued  and  paid  for  in  cash, 
leaving  a  balance  of  132  shares.  The  memo- 
jandum  and  articles  referred  to  an  agreement 
between  the  signatories  and  the  company  for  the 
sale  of  the  business  to  the  company,  and  this 
agreement  was  executed  on  March  4,  1893.  It 
referred  to  the  750  shares,  and  stated  that  they 
were  to  be  fully  paid  shares.  On  March  22  it 
was  filed  under  the  Companies  Acty,  and  on 
April  15  the  750  shares  were  allotted  to  the 
signatories.  The  signatories  were  advised  that 
they  were  liable  to  pay  for  the  750  shares  in  cash, 
and  applied  to  the  Court  for  liberty  to  file  a 
memorandum  stating  that  the  shares  were  issued 
to  them  as  part  of  the  consideration  for  the 
assignment  of  the  business  : — 

Held,  that  the  750  shares  must  be  taken  to 
have  been  issued  at  the  date  of  the  registration 
of  the  company ;  that  the  fact  that  the  shares 
were  identified,  in  the  sense  that  the  parties 
intended  the  shares  referred  to  in  the  agreement 
and  allotted  to  the  subscribers  to  be  the  same  as 
those  for  which  they  signed  the  memorandum, 
was  not  sufficient  to  enable  the  Court  to  allow  a 
memorandum  to  bo  filed  ;  there  was  no  company 
in  existence  at  the  date  of  their  signature,  so 
there  could  not  then  be  a  contract  to  pay  for  these 
shares  otherwise  than  in  cash,  and  there  could 
not  be  a  subsequent  contract  for  that  purpose. 

In  re  F.  W.  Jarvis  &  Co.,  Limited,  [1899J  1  Ch. 
193,  and  In  re  Archibald  D.  Daimiay,  Limited, 
[1900]  W.  N.  152,  followed. 

In  re  Wliitehead  &  Brothers,  [1900]  1  Ch.  804, 
distinguished,  on  the  ground  that  in  that  case  all 
the  shares  in  the  company  had  been  taken  by  the 
signatories.  In  re  Ebenezer  Timmins  &  Sons, 
Limited    -        -        -        -    Buckley  J.  238 

14.  Winding-up — Bill  of  Exchange — Dis- 
honour— Notice — Person  acting  as  Secretary  of  tivo 
Companies — Knowledge  in  one  Character — Pre- 
sumption of  Notice  in  other  Character — Bills  of 
Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  ss.  48, 
49,  50,  sub-s.  2  (6). 

Where  a  man  acts  as  secretary  of  two  com- 
panies, it  is  not  true  as  a  general  proposition  that 
a  fact  which  comes  to  his  knowledge  as  secretary 
of  one  company  is  notice  to  him  as  secretary  of 
the  other  company  from  the  mere  existence  of  the 
common  relationship.  In  order  to  make  it  notice, 
it  must  be  shewn  that  it  was  his  duty  to  the  first 
company  to  communicate  his  knowledge  to  the 
second  company.  In  re  Fenwick,  Stobart  &  Co. 
Deep  Sea  Kisheey  Company  s  Claim 

Buckley  J.  507 

— —  Electric  lighting  company. 

See  under  Electkic  Light. 
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 Mortgage  —  Shares  in  company — Implied 

power  of  sale — Notice  to  mortgagor  579 
See  Mortgage.  4. 

— —  Originating  summons — Articles  of  associa- 
tion— Questions  affecting  class  of  share- 
holders -  -  -  -  898 
See  Practice.  5. 

 Privity  of  contract — Contract  with  promoter 

for  benefit  of  intended  company  -  146 
See  Contract. 

 Piailway  company  —  Tolls  —  Undue  pre- 
ference— Ultra  vires  -  -  369 
See  Railway.  2. 

COMPENSATION— Interest— Mine-owner  stopped 
from  working  mines  within  prescribed 
distance  -  -  -  -  901 
See  Railway.  1. 

COMPEOMISE — Sale  of  tenant  for  life's  interest 
— Investment  -  -  -  378 
See  Settled  Land.  6. 

CONDITION— Tenant  for  life— Forfeiture  clause 
— Non-residence — Validity  of  condition 
See  Settled  Land.    6.  378 

CONDITIONAL  SALE— Clog  on  redemption— 
Agreement  subsequent  to  mortgage — 
Conditional  sale  -  -  -  63 
See  Mortgage.  1. 

CONDITIONS  OF  SALE  —  Delay  —  Interest — 
Damages— Loss  of  expected  profits  191 
See  Vendor  and  Purchaser.  1. 

 Interest  on  purchase-money — Wilful  default 

See  Vendor  and  Purchaser.    2.  228 

CONFLICT  OF  "LK^S— Domiciled  Foreigner— 
Unattested  Will  — Immovables  — Leaseholds — Ad- 
ministration with  Will  annexed — Lex  rei  Sitx — 
Lex  Domicilii— Wills  Act,  1837  (1  Vict.  c.  26), 
s.  9. 

The  beneficial  interest  in  leasehold  property 
in  England  will  not  pass  under  the  will  of  a 
domiciled  foreigner  executed  according  to  the 
law  of  his  domicil  but  not  attested  as  required 
by  the  Wills  Act,  1837,  notwithstanding  that 
letters  of  administration  with  the  will  annexed 
have  been  granted  by  the  Probate  Division. 

Decision  of  Kekewich  J.,  [1900]  2  Ch.  504, 
affirmed.    Pepin  v.  Bruyebe  -        -    C.  A.  24 

2.  French  Law — Fund  in  Court — French 

Subject  entitled — ''Prodigal  " — Status — Capacity 
to  sue — "  Conseil  Judiciaire  " — Code  Civil,  §  513 
— Payment  out. 

By  the  Code  Napole'on  a  French  subject  of 
full  age,  who  is  of  extravagant  habits,  when 
adjudged  by  a  French  Court  of  competent  juris- 
diction to  be  a  "  prodigal,"  is  restrained  from 
dealing  with,  disposing  of,  alienating,  receiving 
or  giving  a  receipt  for  his  movable  property, 
without  the  consent  of  a  '*  consed  judiciaire " 
(legal  adviser).  But,  although  this  judgment 
modifies  and  afiects  the  status  of  the  "  prodigal," 
it  is  a  disqualification  unknown  to  English  law, 
and  will  be  disregarded  by  English  Courts. 

Where,  therefore,  a  French  subject  of  full 
age,  who  had  been  adjudged  a  "prodigal,"  and 
placed  under  the  control  of  a  "  conseil  judiciaii'e*' 
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CONFLICT  OF  LA.WS— continued. 
by  the  judgment  of  a  French  Court  of  competent 
jurisdiction,  became  entitled  to  a  fund  in  court 
in  England : — 

Ileld,  that  he  was  entitled  to  payment  out  of 
the  fund  to  himself  on  his  sole  receipt,  notwith- 
standing the  opposition  of  his  "conseil  judi- 
ciaire." 

Worms  V.  De  Valdor,  (1880)  28  W.  B.  346 ; 
49  L.  J.  (Ch.)  261,  discussed  and  followed.  In  re 
Selot's  Tkust    -        -        _    Farwell  J.  488 

3.   Marriage — Capacity — Italian  Subjects 

— Italian  Domicil — Italian  Marriage— Deceased 
Husband^ s  Brother — Lord  Lyndhursfs  Act  {Mar- 
riage Act),  1835  (5&6  Will.  4,  c.  54),  s.  2. 

A  naturalised  Italian  domiciled  in  Italy 
married  her  deceased  husband's  brother,  au 
Italian  domiciled  in  Italy.  The  marriage,  which 
was  solemnised  in  Italy,  after  the  necessary  dis- 
pensations had  been  obtained,  was  admittedly 
valid  in  Italy  : — 

Held,  that,  notwithstanding  Lord  Lyndhursfs 
Act,  the  marriage  was  valid  in  England. 

Semhle,  the  law  of  the  common  domicil  is 
sufficient  to  determine  marriage  capacity,  except 
in  the  case  of  marriages  stamped  as  incestuous 
by  the  general  consent  of  Christendom.  In  re 
BozzELLi's  Settlement.  Husey-Hunt  v.  Boz- 
ZELLi         _        _        -    Swinfen  Eady  J.  751 

 "  Mobilia  sequuntur  personam  " — English 

fund  belonging  to  Austrian  who  died 
without  heirs — Right  of  succession  847 
See  Bona  Vacantia. 

CONSOLIDATION— Agreement  to  execute  legal 
mortgage  as  the  mortgagee  may  require 
See  Mortgage.    2.  954 

CONSTRUCTIVE  NOTICE  —  Adverse  title  — 
Notice  by  tenancy  -  _  -  428 
See  Vendor  and  Purchaseii.  4. 

CONTINGENT  LIFE  INTEREST— Maintenance 
— Accumulations,  Right  to  -  918 
See  Infant.  1. 

CONTINGENT  OR  VESTED— Residue  to  indi- 
viduals ill  shares,  Gifc  of — Income  for 
maintenance  of  all,  Gift  of  -  945 
See  Will.  10. 

CONTRACT— Priy%  of  Contract— Contract  with 
Promoter  for  Benefit  of  intended  Cumpany — liati- 
fication — Adoption — Agreement  to  grant  to  Pro- 
moter and  that  he  or  intended  Company  should 
accept  Licence  to  me  Patent — Right  of  Grantee  to 
enforce  Agreement  against  Company  when  formed. 

On  March  3,  1897,  the  plaintiffs  agreed  to 
grant  to  Phelps,  and  he  agreed  that  he  or  a  com- 
pany then  being  formed  by  him  should  accept 
an  exclusive  licence  to  use  some  patents  belong- 
ing to  the  plaintiti's.  Tiie  consideration  for  the 
grant  was  to  be  that  (after  providing  for  pay- 
ment to  the  shareholders  of  the  company  in  each 
year  a  cumulative  preference  dividend  of  8  per 
ceut.  on  a  capital  of  150,000/.,  and  setting  aside 
Buch  sum  as  the  directors  should  think  tit  ns  a 
reserve  fund)  the  company  should  pay  to  the 
plaintilFs  in  each  year  out  of  their  remaining 
prolits  available  for  dividend  8  per  cent,  upon  a 
lixed  capital  of  1  o0,000Z.,  and  that  after  payment 


CONTRACT— conimwec?. 

of  these  sums  the  plaintiffs  should  be  entitled  to 
receive  one-half  of  the  balance  (if  any)  of  net 
profits  of  the  company  available  for  dividend  in 
each  year. 

On  March  4,  1897,  the  plaintiffs  granted  the 
exclusive  licence  to  Phelps.  The  licence  con- 
tained a  recital  of  the  agreement  of  March  3, 
and  was  expressed  to  be  made  in  consideration  of 
that  agreement  and  of  the  payment  therein 
agreed  to  be  made  by  the  licensee  to  the  plain- 
tiffs. 

By  an  agreement  dated  March  5,  1897, 
between  Phelps  (as  vendor)  and  one  Piercy,  for 
and  on  behalf  of  the  intended  company,  after  a 
recital  of  the  agreement  of  March  3  and  the 
licence  of  March  4,  it  was  agreed  that  Phelps 
should  sell  and  the  company  should  purchase  the 
full  benefit  of  the  licence  and  the  agreement  of 
March  3  for  the  consideration  therein  mentioned. 

The  intended  company  was  registered  on 
March  8,  1897. 

By  an  agreement  dated  April  8, 1897,  between 
Phelps,  Piercy,  and  the  company,  it  was  pro- 
vided that  the  agreement  of  March  5  should  be 
adopted  by  the  company  and  should  be  binding 
on  Phelps'and  the  company  in  the  same  manner 
as  if  the  company  had  been  in  existence  at  the 
date  thereof,  and  had  by  the  agreement  of  April  8 
ratified  the  same. 

The  company  made  some  use  of  the  licence, 
though  it  was  never  actually  assigned  to  thens 
by  Phelps. 

The  plaintiffs  brought  an  action  against  the 
company  to  enforce  the  performance  by  them  of 
the  provisions  of  the  agreement  of  March  3  : — 

Held,  that  assuming  that  the  plaintiffs  were 
entitled  to  sue  the  defendants  upon  that  agree- 
ment, yet  upon  its  true  construction  nothing  had 
become  due  to  the  plaintiffs  which  had  not  been 
paid  to  them,  and  consequently  that  no  cause  of 
action  had  arisen  : 

Held,  also,  that  there  was  no  privity  of  con- 
tract between  the  plaintiffs  and  the  defendants, 
and  therefore  no  legal  right  of  action  by  the 
former  against  the  latter. 

And,  per  Vaughan  Williams  L.J. :  The  plain- 
tiffs had  not,  by  reason  of  their  having  taken  the 
benefit  of  the  agreement  of  March  3  and  the 
licence,  any  equitable  right  to  sue  the  defend- 
ants. 

Per  Romer  L.J. :  Semble,  that  in  case  any 
money  should  thereafter  become  due  to  the  com- 
pany under  the  agreement  of  March  3,  the  plain- 
tifis  might  possibly  have  some  remedy  by  obtain- 
ing leave  to  use  the  name  of  Phelps  in  iDroceed- 
ings  against  the  company  or  otherwise. 

Decision  of  Kekewich  J.,  [1901]  1  Ch.  196, 
affirmed. 

Werderman  v.  Socie'lc  Generale  d^Electricite', 
(1851)  19  Ch.  D.  246,  explained  and  distinguished. 
Bagot  Pneumatic  Tyre  Company  v.  Clipper 
PNEU3IATIC  Tyre  Company   -        -    C.  A.  146 

 Omission  to  file  contract — Shares  paid  for 

otherwise  than  in  cash  -  -  238 
See  Company.  13. 

 Purchase  of  land — Lien  for  deposit — Power 

to  purchaser  to  rescind  in  given  event 
See  Vendor  and  Purchaser.    3.  835 
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CONTRIBUTION — Action  against  ono  trustee 
only — Application  to  join  co-trustec  for 
purpose  of  contribution  -  -  911 
See  Practice.  G. 

 Service  out  of  jurisdiction — Third-party 

notice  -        -        -        -  287 

See  Practice.  7. 

CONTEIBUTOIIY  —  Shares  —  Subscription  ob- 
tained by  misrepresentation  -  707 
See  Company.  11. 

C3NVEYANCING  AND  LAW  OF  PROPERTY 

ACT — Adverse  title — Constructive  notice 
— Notice  by  tenancy  -  -  428 
See  Vendor  and  Purchaser.  4. 

•  Infant  —  Accumulations,  Eight  to  —  Con- 
tingent life  interest  -  -  918 
^ee' Infant.  1. 

 Infant  tenant  for  life — Possession  during 

minority — Guardian — Trustee  -  391 
See  Settled  Land.  8. 

 Light — Derogation  from  grant — Implica- 
tion -  -  -  -  -  926 
See  Easement. 

■  Mortgages — Consolidation — Eedemption 

See  Mortgage.    2.  964 

 Notice  to  mortgagor — Shares  in  company — 

Implied  power  of  sale  -  -  579 
See  Mortgage.  4. 

 Public-house — Disputed  title — Keceiver  of 

licences  and  of  rents  and  profits  -  386 
See  Receiver. 

CO-PARCENARY— Joint  tenancy  or— Devise  to 
testator's  "right  heiis" — Co-heiresses 
See  Inheritance.  636 

GO'iY'BilQcRT— Book— Author  and  Publisher— En- 
eyelopsedia — Ownership  of  Copyright  in  Contribu- 
tions—Copyright  Act,  1842  (5  f&  6  Vict.  c.  45), 
s.  18. 

The  plaintifl  A.  was  employed  by  the  defend- 
ants, a  firm  of  publishers,  to  edit  an  encyclopsedia 
on  sport,  and  it  was  a  term  of  the  agreement  that 
he  was  to  be  remunerated  for  his  editorial  ser- 
vices by  a  lump  sum  for  which  he  was  to  contri- 
bute certain  articles  without  further  fee.  The 
plaintiff  C.  was  also  employed  by  the  defendants 
to  contribute  certain  articles  to  the  encyclopa3dia 
at  so  much  per  thousand  words  : — 

*  Held,  that  there  were  no  special  circumstances 
either  in  the  nature  of  the  publication  or  in  the 
terms  of  the  employment  to  warrant  the  inference 
that  the  copyright  in  the  articles  contributed  by  the 
plaintiffs  was  to  belong  to  the  publishers,  and  an 
injunction  was  granted  to  restrain  the  defendants 
from  publishing  those  articles  in  a  separate  form. 
Aflalo  v.  Lawrence  &  Bullen,  Limited 

Joyce  J.  264 

2.  Inf  ringement — Print  or  cause  to  he 

printed  " — Agent — Edoppel — Copyright  Act,  1842 
(5  &  6  Vict.  c.  45),  s.  15. 

The  defendant  Gavin  published  a  book  which 
contained  passages  copied  from  a  book  of  the 
plaintiffs?,  and  thus  infringed  their  copyright.  A 
contract  had  been  entered  into  between  Gavin 
and  the  defendants  Lloyds  that  they  should  print 
his  book,  receiving  payment  from  him  lor  so 
doing.     After  they  liad  printed  some  of  the 


COPYRIGHT— co?/^/Vmeri. 

slieets  (including  the  title-page)  they  found  that 
tliey  could  not  complete  the  printing  of  the  re- 
maining sheets  by  the  date  fixed  for  the  publica- 
tion of  the  book,  and  at  Gavin's  request  they 
relinquished  their  contract,  so  that  he  might  have 
the  remaining  sheets  printed  elsewhere.  He 
accordingly  contracted  with  other  printers  to  print 
tiie  remaining  sheets.  When  the  book  was  pub- 
lished it  bore  on  the  title-page  the  statement 
"Printed  at  Lloyds."  The  piracy  occurred  in 
those  sheets  which  were  not  printed  by  Lloyds, 
and  tliey  were  ignorant  of  the  piracy  until  they 
were  informed  of  it  after  the  publication.  The 
Court  were  satisfied  by  the  evidence  that  Gavin 
and  Lloyds  were  not  partners  or  co-adventurers 
in  the  publication  of  the  book,  and  that  the 
printers  who  printed  the  pirated  matter  were 
agents  of  Gavin  and  not  of  Lloyds  : — 

Held,  that  Lloyds  liad  not  printed  the  pirated 
matter,  and  that  they  had  not  "  caused  "  it  to  be 
printed  within  tlie  meaning  of  s.  15  of  the  Copj'- 
right  Act,  1842,  and  that  consequently  they  were 
not  liable  under  that  section. 

Decision  of  Byrne  J.,  [1901]  1  Ch.  374, 
affirmed.  Kelly's  Directories,  Limited  v. 
Gavin  and  Lloyds     -        -        -    C.  A.  631 

COSTS  —  Public  Authority  —  Action  against  — 
Several  Issues  —  Payment  into  Court  as  to  one 
Issue  —  Denial  of  Liability  —  Action  "  proceeded 
with  "  —  Acceptance  of  Payment  —  Discontinu- 
ance —  Apportionment  —  Solicitor  and  Client 
Costs  —  Public  Authorities  Protection  Act,  1893 
(56  &  57  Vict.  c.  61),  s.  1  (c) — Pules  of  Supreme 
Court,  1883,  Order  aaj/.,  rr.  6,  7;  Order  xxvi., 
r.  1. 

Plaintiff  sued  a  public  authority  for  damages 
on  several  issues.  Defendants  paid  money  into 
court  in  respect  of  one  issue,  with  a  denial  of 
liability.  Plaintiff  "  proceeded  with  "  the  action, 
but  ultimately  accepted  the  sum  paid  into  Court 
in  satisfaction  of  all  the  issues  : — 

Held— 

(1)  Defendants  must  pay  plaintiff  her  costs 
of  the  issue  in  respect  of  which  the  money  was 
paid  in,  up  to  the  date  of  that  payment,  and 
plaintiff"  must  pay  defendants  their  costs  of  the 
discontinued  issues  up  to  that  date,  and  all  their 
subsequent  costs. 

jypHwraiih  v.  Green,  (1884)  14  Q.  B.  D.  766, 
applied. 

(2)  Defendants  were  not  entitled  to  solicitor 
and  client  costs  from  the  date  of  the  payment  in, 
as  s.  1  (c)  of  the  Public  Authorities  Protection 
Act,  1893,  is  confined  to  cases  in  which  the 
action  is  "proceeded  with"  to  judgment,  and 
does  not  apply  to  a  discontinuance  under 
Order  xxvi.,  r.  1,  where  money  is  paid  into 
court  imder  Order  xxii.  with  denial  of  liability 
and  not  in  satisfaction.  Smith  v.  Northleach 
EuRAL  District  Council     -       Farwell  J.  197 

 Administration  —  Originating  summons  — 

Costs  out  of  estate — Costs  "  as  between 
solicitor  and  client "  -  -  436 
See  Power  of  Appointment.  3. 

 Administration  —  Successive  appointmentg 

of  specific  sums — Appointment  of  residue 
See  Practice.    4.  457 
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COSTS—continuefL 

 Administratiou  action — Eeal  and  personal 

estate — Apportionment — Land  Transfer 
Act  -----  92 
See  Practice.  2. 

 Appeal  —  Order  whether  final  or  inter- 
locutory —  Solicitor  —  Summons  for 
taxation  -  -  -  -  29 
See  Practice.  1. 

 Commission  —  Surcharge  —  Taxation — Dis- 
closure— Duty  to  advise — Bargain  with 
client  -  -  -  -  V65 
See  Solicitor.  1. 

 Mortgagee's  costs  —  Kedemption — Costs  of 

negotiating  loan  and  preparing  mort- 
gage deeia  -  -  -  -  860 
See  Mortgage.  3. 

 Taxation — Solicitor  mortgagee  —  Negotia- 
tion fee  -  -  -  -  741 
See  Solicitor.  2. 

 Warrant  to  sheriff — Sheriff's  costs — "  Deduc- 
tion "  from  purchase-money  —  Lands 
Clauses  Act  -  -  -  326 
See  Practice,  3. 

COVENANT — After-acquired  property — "  During 
the  marriage  " — Judicial  separation  82 
See  Settlement.  1. 

 Against  assignment — Demise  of  exclusive 

right  of  fishing  —  Grant  by  lessee  of 
limited  licence  to  fish  -  -  727 
See  Landlord  and  Tenant. 

 Breach  of   covenant  —  Public-house  — 

Licences  in  jeopardy  —  Recovery  of 
possession — Disputed  title  -  386 
See  Receiver. 

 *•  Interested  "  in  similar  business — Servant 

—Fixed  salary  -  -  -  960 
See  Restraint  Trade. 

 Validity — Covenant  as  to  mode  of  execu- 
tion of  special  testamentary  paper  436 
See  Power  op  Appointment.  3. 

CREDITORS  —  Protection  of  —  Debentures  — 
—  Registration  —  Extension  of  time — 
Winding-up-  _  -  -  396 
See  Company.  4. 

 Trustee  carrying  on  testator's  business — 

Defaulting  trustee — Indemnity  -  342 
See  Trustee.  1. 

CY-PRilS — "  Charitable  institution,"  Meaning  of 
— Non-existence  of  institution  named — 
Lapse  _  _  -  _  876 
See  Charity.  4. 


BAMAGE  —  Ancient  lights  —  Prescription  — 
"  Substantial "  interference  —  Angle  of 
45  degrees  -  -  -  -  302 
See  Light  and  Air. 

DAMAGES — Conditions  of  sale — Delay — Interest 
— Loss  of  expected  profits  -  191 

See  Vendor  and  Purchaser.  1. 

DEED — Alteration— Name  of  Party — Misdescrip- 
tion— Mortgage — Reconveyance — Married  Woman 
— Trustee  Mortgagee — Concurrence  of  Husband — 
Separate  Acknowledgment. 

Upon  a  sale  of  freehold  property  the  abstract 


"D^ED— continued. 

of  title  delivered  to  the  purchaser  commenced 
with  a  mortgage  to  three  persons,  of  whom  the 
third  was  described  as  "  William  "  G.  It  appeared 
from  the  original  deed  that  the  name  "  William ' ' 
had  been  erased,  and  the  names  "Edward 
Thomas  "  substituted.  The  alteration  was  made 
after  execution,  but  it  was  not  known  when 
or  by  whom.  It  was  proved  that  the  person 
described  as  William  G.  was  really  Edward 
Thomas  G.,  and  that  the  misdescription  was  due 
to  inadvertence : — 

Held,  that  the  alteration  was  immaterial, 
and,  in  the  absence  of  fraud,  did  not  avoid  the 
deed. 

The  mortgage  was  dated  in  1878  and  was 
granted  to  trustees;  and  in  1896,  upon  payment 
of  the  mortgage  debt,  the  property  w^as  recon- 
veyed  by  the  sole,  surviving  trustee,  who  was  a 
married  woman : — 

Held,  that  under  s.  16  of  the  Trustee  Act, 
1893,  she  was  competent  to  reconvey  without 
the  concurrence  of  her  husband  and  a  separate 
acknowledgment.  In  re  Howgate  and  Osborn's 
Contract      -        _        _     Kekewich  J.  451 

DEATH — Legatee  entitled  to  share  on  surviving 
testator — Disappearance — No  evidence 
of  death — Presumption  -  -  723 
See  Will.  6. 

 Surety — Bond  to  secure  fidelity  of  employee 

— Determination  of  liability  -  733 
See  Principal  and  Surety. 

DEBENTURE  —  Goodwill  — "  Property  "—Juris- 
diction to  appoint  manager  -  332 
See  Company.  1. 

 Registration — Extending  time — Application 

after  commencement  of  winding-up  695 
See  Company.  2. 

 Registration — Extension  of  Time — Protec- 
tion of  creditors  -  -  -  79 
See  Company.  3. 

 Registration  —  Extension  of  time — Protec- 
tion of  creditors — Winding-up  -  396 
See  Company.  4. 

DELAY — Conditions  of  sale — Interest — Damages 
— Loss  of  expecterl  profits  -  191 
See  Vendor  and  Purchaser.  1. 

DELIVERY — Evidence — Building  society  share 
certificates — Post  Office  Savings  Bank 
deposit-book  -        -        -  680 

See  Donatio  Mortis  CausI.  1. 

DEPOSIT — Lien  for — Power  to  purchaser  to  re- 
scind in  given  event  -  -  835 
See  Vendor  and  Purchaser.  3. 

DEROGATION  FROM  GRANT— Implication — 
Light— Building  agreement — Plan  926 
See  Easement. 

DESCENT— Root  of— "  Purchaser  "  — Devise  to 
testator's  "  right  heirs  " — Co-heiresses 
See  Inheritance.  636 

DIGNITY — Heirlooms — Bequest  to  descend  with 
dignity — Period  of  absolute  vesting  807 
See  Heirlooms. 
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DILAPIDATIONS  — Mansion-house —  Salvage  — 
Repairs — Expenditure  out  of  capital — 
Jurisdiction  -  .  -  -  -  15 
See  Will.  7. 

BIKECTORS — Appointment  by  Court  of  some  of 
directors  as  remuneiated  receiveis  and 
managers — Remuneration  -  701 

See  Company.  5. 

  Dividends — Profits  available  for  distribu- 
tion— Directors'  discretion  -  353 
See  Company.  6. 

  Shares — Agreement  to  vote  in  a  particular 

waj'- — Executors  -  -  -  530 
See  Company.  9. 

DISCHARGE— Trustee— No  new  trustee  appointed 
— Administration  action — Jurisdiction 
See  Tkusthe.    4.  692 

DISCLAIMER — Subsequent  to  application  for 
registration  -  -  -  -  125 
See  Teade-mark.  2. 

DISCLOSURE — Commission— Surcharge  —  Taxa- 
tion— Duty  to  advise — Bargain  witli 
client  -        -        -        -  765 

See  Solicitor.  1. 

DISCONTINUANCE— Public  authorities  protec- 
tion— Solicitor  and  client  costs  -  197 
See  Costs. 

DISCOUNT— Reduction  of  capital  —  Scheme  — 
Illegality — Nominal  reduction — Actual 
increase — Issue  of  capital  at  a  discount 
See  Company.    8.  547 

DISTRIBUTIONS,  STATUTE  —  Intestacy — 
Administration — Death  of  Universal  Legatee  and 
Sole  Executrix  before  Testator — Advancements  to 
Children — Hotchpot — Statute  of  Distributions,  1671 
(22  &  23  Car.  2,  c.  10),  s.  5. 

The  provisions  of  s,  5  of  the  Statute  of  Distri- 
butions, directing  advancements  by  the  intestate 
in  his  lifetime  by  portions  to  his  children  to  be 
brought  into  account,  apply  to  an  intestacy  occa- 
sioned by  a  testamentary  instrument  becoming 
wholly  inoperative  by  the  death  of  the  universal 
legatee  and  executrix  in  the  lifetime  of  the 
testator,  as  well  as  to  a  case  of  actual  intestacy 
occasioned  by  the  non-existence  of  any  testa- 
mentary instrument. 

Earte  v.  Meredith,  (1884)  13  L.  R.  Ir.  341, 
followed.    In  re  Ford.    Foeu  v.  Ford 

Buckley  J.  218 


DONATIO  MORTIS  CA.TJS a.— building  Socioty 
Share  Certijicates — Post  Office  Savings  Bank  iJe- 
posit'hooh — IJoidence — Delii'ery. 

W.  was  possessed  of  eight  investment  sharcH 
in  a  building  society  of  251.  each,  and  130Z.  in  the 
Post  Office  Savings  Bank.  Some  two  months 
before  his  death,  and  while  ill  in  hospital,  W, 
asked  the  defendant,  to  whom  he  was  engaged  to 
be  married,  to  go  and  get  the  certificates  for  his 
building  society  shares  and  savings  bank  book, 
gave  her  the  key  of  the  drawer  in  which  Ibey 
were  placed,  and  told  her  to  keep  them;  the 
defendant  went  and  obtained  the  certificates  and 
savings  bank  book,  took  them  and  the  key  to  the 
hospital,  and  offered  them  back  to  W.,  when  he 
again  said  she  was  to  keep  them.  On  several 
subsequent  occasions  W.  repeated  his  wish  to  the 
defendant  that  all  his  property  should  belong  to 
her  in  case  of  his  death.  The  defendant  claimed 
the  building  society  shares  and  the  money 
standing  to  the  credit  of  the  deceased  at  the  Post 
Office  Savings  Bank : — 

Held,  that  the  evidence  of  the  defendant  was 
sufficient  to  establish  the  gift,  if  the  building 
society  share  certificates  and  savings  bank  book 
could  be  the  proper  subject-matter  of  a  gift  of 
this  kind,  and  that  there  had  been  sufficient 
delivery  to  constitute  a  valid  donatio  : 

Held,  also,  that  the  gift  of  the  building  society 
shares  failed  as  incomplete,  but  that  the  Post 
Office  Savings  Bank  book  was  capable  of  being- 
well  given  so  as  to  create  a  donatio  mortis  causa. 

M'Gonnell  v.  Murray,  (1369)  Ir.  R.  3  Eq.  460, 
distinguished  on  this  point.  In  re  Weston. 
Bartholomew  v.  Menzies         -    Byrne  J.  680 

2.  ■  Gift  of  Cheque  drawn  by  Deceased — 

Non-payment  in  his  Lifetime — Overdrawn  Account. 

On  February  19,  1901,  B.,  who  was  very  ill 
and  in  expectation  of  death,  drew  a  cheque  for 
300Z.  in  favour  of  E.,  to  whom  it  was  at  once 
handed.  E.  indorsed  the  cheque,  and  on  Febru- 
ary 23  it  was  presented  for  payment  at  B.'s  bank, 
where  his  account  was  overdrawn.  The  bank 
manager  refused  payment,  stating  that  the  signa- 
ture of  the  drawer  was  not  like  the  ordinary 
signature  of  B.,  and  that  he  required  some  con- 
firmation of  the  signature.  The  Court  found 
that  the  manager  was  minded  to  "  lend "  the 
money  to  pay  the  cheque  if  he  found  that  the 
signature  was  genuine.  B.  died  on  February  25, 
1901,  without  the  cheque  having  been  cashed  : — 

Held,  following  Hewitt  v.  Kaye,  (1868)  L.  R. 
6  Eq.  198,  and  In  re  Leah's  Edate,  (1872)  L.  R. 
13  Eq.  489,  that  there  was  not  a  valid  donatio 
mortis  causa. 

Observations  on  Bromley  v.  Brunton,  (1868) 
L.  R.  6  Eq.  275,  and  In  re  Dillon,  (1890)  44  Ch.  D. 
76,  and  as  regards  what  amounts  to  constructive 
payment  of  a  cheque.  In  re  Beaujiont.  Beau- 
mont V.  EwBANK  -        -    Buckley  J.  889 

DRAINAGE  —  Preservation  of — Restriction  of 
pasturage  on  road  to  sheep  -  557 
See  Prescription. 

DREDGING-  —  Conservators  —  Navigation  —  Ri- 
parian owner  -  _  _  163 
See  Thames. 

1 

I  'EAS'EWENT'—Lijht— Derogation  from  Grant— 


DIVIDENDS— Profits  available  for  distribution- 
Expert  evidence  -  -  -  353 
See  Company.  6. 

DOMICIL  —  Lunacy  —  Jurisdiction  —  Inquiry — 
Domiciled  foreigner  temporarily  in  Eng- 
land -  -  -  -  -  426 
See  Lunacy. 

  Marriage  —  Capacity  —  Italian  subjects  — 

Deceased  husband's  brother  -  751 
See  Conflict  op  Laws.  3. 

•         Next  of  kin — Sister  of  the  half-blood — 

Nephews  and  nieces — Foreign  law  483 
See  Will.  9. 

  Unattested  will  —  Domiciled  foreigner — 

Leaseholds  -  -  -  -  24 
See  Conflict  of  Laws.  1. 
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'EASE'M.'EUT— continued. 

Implication — Building  Agreement  —  Plan  — Con- 
veyancing and  Law  of  Property  Act,  1881  (44  &  45 
Vict.  c.  41),  s.  6. 

By  a  building  agreement  dated  in  1884,  S. 
agreed  to  erect  certain  specified  buildings  on  an 
estate  belonging  to  O.  which  for  the  purposes  of 
the  building  scheme  was  divided  iuto  plots,  upon 
each  of  which  a  building  of  a  certain  character 
was  to  be  erected.  After  some  of  the  buildings 
had  been  erected,  the  scheme  was  departed  from 
to  the  extent  that  S.,  with  the  consent  of  O., 
built  upon  a  site  comprising  several  plots  a  block 
of  mansions  with  windows  overlooking  the  adjoin- 
ing vacant  plots.  At  this  time  S.  contemplated 
building  a  corresponding  block  of  mansions  upon 
the  adjoining  plot?,  and  the  wall  of  the  block 
erected  abutting  on  the  adjoining  plots  was  for 
half  its  length  built  as  a  party  wall,  while  for 
the  rest  of  its  length  provision  was  made  for  an 
open  area  between  the  block  erected  and  the 
intended  block,  and  the  foundations  of  the 
intended  block  were  so  laid  as  to  carry  out  this 
scheme.  The  windows  of  the  erected  block  looked 
into  this  area,  and  over  the  adjoining  site  of  the 
intended  block.  On  May  5,  1886,  O.  conveyed 
the  erected  block  of  mansions  to  S.  by  a  deed 
which  contained  no  express  general  words,  and 
no  reservation  to  O.  of  any  rights  in  respect  of 
the  adjoining  plots,  but  embodied  a  plan  shewing 
the  party  wall  and  the  open  area.  The  second 
block  of  'mansions  was  never  built,  and  O.  subse- 
quently sold  the  intended  site  thereof  to  S.,  from 
whom  it  was  acquired  by  the  defendants,  who 
commenced  to  build  upon  it  so  as  to  obstruct  the 
access  of  light  to  the  windows  of  the  mansions, 
but  to  a  less  extent  than  would  have  happened  if 
ihe  second  block  contemplated  by  S.  had  been 
erected.  The  plaintiffs,  who  were  the  successors 
in  title  of  S.,  claimed  an  injunction  on  the  ground 
that  by  s.  6  of  the  Conveyancing  Act,  1881,  an 
express  grant  of  light  was  imported  into  the 
conveyance  of  May  5,  1886,  and  that  O.  could 
not  derogate  from  his  grant  by  conveying  the 
adjoining  land  freed  from  the  easement : — 

'  Held,  that  having  regard  to  the  circumstances 
existing  at  the  date  of  the  conveyance  of  May  5, 
1886,  it  did  not  as  against  O.  pass  to  S.  any  right 
to  have  the  access  of  light  unobstructed  by  any 
future  building  on  the  adjoining  ground. 

Pirminghamj  Dudley  and  District  Banking  Co. 
V.  Ross,  (1888)  38  Ch.  D.  295,  applied  and 
followed.    Godwin  v.  Schweppes,  Limited 

Joyce  J.  926 

ECCLESIASTICAL  LAW — Advowson — Patron  — 
Jiifant — Trustees  to  Present  during  Minority — 
■Guardian — Statute — Construction. 

An  Act  authorized  the  sale  of  glebe  land  with 
the  consent  of  the  patron,  to  be  given  in  case  of 
the  infancy  of  the  patron  by  his  guardian. 

An  infant  was  tenant  in  tail  male  under  a 
settlement  which  gave  trustees  the  right  of  pre- 
sentation during  the  minority  of  the  tenant  in 
tail  :— 

Held,  that  the  trustees  were  not  patrons 
within  the  meaning  of  the  Act,  and  that  the 
guardian  of  the  infant  was  the  proper  person  to 
give  the  consent  of  the  patron  to  a  sale  of  glebe 
land.    Leigh  v.  Leigh    -    Swinfen  Eady  J.  400 


ELECTION— Will— A  ppointment  void  for  remote- 
ness -----  436 
See  Power  op  Appointment.  3. 

ELECTRIC  JAWm— Default  in  Payment  hy  Con- 
sumer— Electric  Ligliting  Company — Power  to  cut 
off  Current— Change  of  Occupancy — Existing 
Supply  of  Current — Receiver  appointed  hy  Court 
—Electric  Ligliting  Act,  1882  (45  &  46  Vict  c.  56), 
ss.  19,  21 — Electric  Ligliting  Orders  Confirmation 
(No.  2)  Act,  1889  (52  &  53  Vict.  c.  clxxviii.), 
Schedule  (London  Electric  Supply),  s.  47. 

Under  s.  19  of  the  Electric  Lighting  Act,  1882, 
no  person  within  the  area  supplied  with  electric 
current  by  an  electric  lighting  company  is  entitled 
to  a  supply  of  current  by  the  company  unless  and 
until  he  has  entered  into  a  contract  with  the 
company  for  the  purpose. 

Therefore,  upon  a  change  in  the  occupation  of 
premises  to  which  current  is  being  supplied  by 
an  electric  company,  there  being  a  debt  due  to 
the  company  from  the  outgoing  occupier  in 
respect  of  current  already  supplied  to  him,  the 
company  are  entitled  to  discontinue  the  supply 
until  the  new  occupier  has  entered  into  a  contract 
with  them  for  a  supply  to  him. 

At  tlie  instance  of  debenture-holders  of  an 
hotel  company,  the  Court  appointed  a  receiver 
of  the  undertaking  and  property  of  the  company. 
The  order  directed  the  company  to  deliver  to  the 
receiver  possession  of  the  hotel  "  so  far  as  is 
necessary  for  the  purpose  of  such  receivership," 
and  the  receiver  at  once  took  possession  of  the 
hotel.  At  this  time  electric  current  for  lighting 
the  hotel  was  being  supplied  by  an  electric 
lighting  company,  and  a  large  sum  was  due  to 
them  from  the  hotel  company  for  current  already 
supplied  : — 

Held,  that  the  electric  company  were  entitled 
to  discontinue  the  supply  of  current  until  the 
receiver  had  entered  into  a  new  contract  with 
them  for  its  supply. 

Decision  of  Kekewich  J.  reversed.  Husey  v. 
London  Electeic  Supply  Corporation 

C.  A.  411 

  Capital  money.  Application  of — Alterations 

and  additions  with  a  view  to  letting  97 
See  Settled  Land.  2. 

 Turnpike  trustees — Road  originally  con- 
veyed in  fee — Vesting  in  urban  authority 
— Overhead  wires  -  -  -  866 
See  Local  Government. 

ENCYCLOPiEDIA  —  Author  and  publisher  — 
Ownership  of  copyright  in  contributions 
See  Copyright.    1.  264 

ESTATE  DUTY — Appointed  fund  —  Residue — 
Testamentary  expenses  -  -  248 
See  Revenue. 

  Costs  of  administering  trust  fund     -  457 

See  Practice.  4. 

ESTATE  TAIL — "  Issue  "—Estate  in  special  tail 
,  —Rule  in  Shelley's  Case    -        -  34 
See  Will.  5. 

ESTOPPEL— Copyright— Infringement— Agent 
See  Copyright.    2.  631 

 Power  of  attorney — Borrowing  by  agent — 

Excess  of  authority— Misappropriation 
— Liability  -  -  -  -  816 
See  PniNciPAL  and  Agent.  2. 
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EVIDENCE— Admissibility  —  Charitable  legacy 
— General  or  limited  charitable  purposes 
See  Charity.    1.  214 

 Delivery — Building  society  share  certificates 

— Post  Office  Savings  Bank  deposit- 
book  -  -  -  -  -  680 
See  Donatio  Mortis  CausA.  1. 

 Dividends — Profits  available  for  distribution 

— Expert  evidence  -        -  353 

See  Company.  6. 

 Legatee  eniitled  to  share  on  surviving  tes- 
tator— Disappearance — No  evidence  of 
death — Presumption  -  -  723 
See  Will.  6. 

EXECUTION — Married  woman — Appointment  by 
will — Administrator  with  will  annexed 
— Right  to  receive  fund  -  -  652 
See  Power  of  Appointment.  1. 

EXECUTOR— Shares— Agreement  to  vote  in  a 
particular  way — Directors  -  530 
See  Company.  9. 

 When  becoming  trustee         -        -  176 

See  Trustee.  3. 

 Will — Sale  by  general  executors — Concur- 
rence of  special  executors  -  -  187 
See  Vendor  and  Purchaser.  6. 

EXONERATION— Collective  devise  of  real  estate 
---Aggregation  of  charges — Exoneration 
of  personal  estate  -  -  -  203 
See  Will.  8. 


FILING — Shares  paid  for  otherwise  than  in  cash 
— Omission  to  file  contract  -  238 
See  Company.  13. 

FINAL  ORDER  —  Interlocutory  or  — Appeal  — 
Solicitor — Summons  for  taxation  29 
See  Practice.  1. 

FINANCE  ACT— Estate  duty— Appointed  fund 
— Residue — Testamentary  expenses  248 
See  Revenue. 

FINE — Surrender  of  lease — Capital  or  income — 
Tenant  for  life  and  remainderman 
See  Settled  Land.    3,  4.     941,  942,  n. 

FISHING — Demise  of  exclusive  right  of  fishing 
— Covenant  against  assignment — Grant 
by  lessee  of  limited  licence  to  fish  72 
See  Landlord  and  Tenant. 

FIXTURES— Gift  of  "  furniture  and  other  personal 
effects " — Efiect  as  regards  fixtures  and 
trade  furniture  -  -  -  717 
^eeWiLL.  4. 

FOREIGN  LAW— Next  of  kin— Sister  of  the 
half-blood  —  Nephews  and  nieces  — 
Domicil  -  -  -  _  483 
>SeeWiLL.  9. 

FOREIGNER — Lunacy  —  Jurisdiction — Inquiry 
—  Domiciled  foreigner  temporarily  in 
England      -        -        -        -  426 
'  See  Lunacy. 

 Unattested  will  —  Domiciled  foreigner  — 

Leaseholds  -  -  -  -  24 
See  Conflict  of  Laws.  1. 

Vol.  I.  1902.  3 


FORFEITURE— Tenant  for  life— Non-residence 
— Validity  of  condition — Compromise 
See  Settled  Land.    G.  37& 

FORGED  POWER— Attorney  innocently-  acting, 
under — Liability  of  agent — Third  party 
— Indemnity  -        -        -  610 

See  Principal  and  Agent.  1. 

FRENCH  LAW— Payment  out  of  court— French 
subject  entitled—"  Prodigal "  -  488 
See  Conflict  of  Laws.  2. 

FRIENDLY  SOCIETY  — Zi/e  Policy  —  Assign- 
ment— Nomination — Friendly  Societies  Act,  1875 
(38  &  39  Vict.  c.  60),  s.  15,  suh-s.  ^— Friendly 
Societies  Act,  1896  (59  &  60  Vict.  c.  25),  ss.  56,  57. 

Policies  effected  under  the  Friendly  Societies- 
Act,  1875,  and,  semhle,  under  the  Friendly 
Societies  Act,  1896,  are  assignable  in  the  ordinary 
way  as  well  as  bv  nomination  under  the  Acts. 

Caddich  v.  Highton,  [1901]  2  Cli.  476,  n.,  and: 
In  re  Redman,  [1901]  2  Ch.  471,  overruled  on 
this  point.    In  re  Griffin.    Griffin  v.  Griffin 

C.  A.  135 

"  FURNITURE  "—Gift  of  "furniture  and  other 
personal  etfects"  —  Effect  as  regards 
fixtures  and  trade  furniture  -  717 
See  Will.  4. 

GOODWILL— Debenture— "  Property  "—Jurisdic- 
tion to  appoint  manager  -  -  332. 
See  Company.  1. 

GRANT — Derogation  from  — Implication — Light 

— Building  agreement — Plan     -  926- 

See  Easement. 
 Nature  of  presumed  lost  grant — Right  to 

use  of  water  -        -        -        -  649 

See  Water. 

 Presumption  of  lost  grant — Presumption  of. 

legal  origin  to  support  long  user  -  557 
See  Prescription, 

GUARANTEE— Bond  to  secure  fidelity  of  em- 
ployee— Death  of  surety — Determina- 
tion of  liability  -  _  _  733 
See  Principal  and  Surety. 

GUARDIAN  —  Infant  —  Advowson  —  Patron  — 
Trustees  to  present  during  minority 
See  Ecclesiastical  Law.  400 

 Infant  tenant  for  life — Possession  during 

minority — Trustee  -  -  -  391 
See  Settled  Land.  8. 

 Removal  of — Ward  of  Court — Testamentary 

guardian — Guardian's  change  of  religion 
See  Infant.    2.  688 

HEIRLOOMS — Bequest  to  descend  loith  Dignity — 
Period  of  Absolute  Vesting. 

A  testatrix  bequeathed  diamonds  to  her  son 
Viscount  Hill  (who  survived  her)  "  until  he  shall 
die,  and  after  his  death  to  each  and  every  of  the 
persons  who  shall  in  turn  succeed  to  the  title  and* 
dignity  of  Viscount  Hill,  severally  and  succes- 
sively as  they  shall  in  turn  succeed  to  such  title 
and  dignity  as  aforesaid,  my  intention  being  that 
the  said  diamonds  shall  descend  as  heirlooms  a» 
far  as  the  rules  of  law  and  equity  will  permit." 

Held,  that  the  case  was  governed  by  Tolle- 
X  1 


978 


INDEX. 


[1802] 


'SEl'RLOO'ilLS— continued. 

maclie  v.  Earl  of  Coventry,  (1834)  2  CI.  &  F.  611 ; 
37  K.  K.  260,  and  that,  notwithstanding  the 
words  "  as  far  as  the  rules  of  law  and  equity  will 
permit,"  on  the  death  of  Viscount  Hill,  the  son 
of  the  testatrix,  his  successor  in  the  title  became 
absolutely  entitled  to  the  diamonds. 

Decision  of  Swinfen  Eady  J.,  [1902]  1  Ch.  537, 
affirmed.    In  re  Hill.    Hill  v.  Hill    C.  A.  807 

HIGHWAY — Drainage,  Preservation  of — Kestric- 
tion  of  pasturage  on  road  to  sheep  557 
See  Pkescription. 

 Street — Overhead  wires         -        -  866 

See  Local  Government. 

HOTCHPOT — Advancements  to  children— Intes- 
tacy -  -  -  -  -  218 
See  Distributions,  Statute  of. 

HUSBAND  AND  "^lE^  —  Married  Woman  — 
Bestraint  on  Anticipation  —  Mule  against  Per- 
petuities—Severance of  Class. 

A  restraint  on  anticipation,  imposed  by  a 
general  clause  in  a  will  upon  all  the  shares  of 
daughters  of  the  testator's  children,  is  good  as  to 
the  shares  of  those  members  of  the  class  who  are 
born  in  the  testator's  lifetime,  though  void  as  to 
the  shares  of  those  born  afterwards. 

Herbert  v.  Webster,  (1880)  15  Ch.  D.  610, 
followed. 

In  re  MichaeVs  Truds,  (1877)  46  L.  J.  (Ch.) 
651;  In  re  Ridley,  (1879)  11  Ch.  D.  645,  not 
followed.   In  re  Ferneley's  Trusts 

Swinfen  Eady  J.  543 

 Acknowledgment  (Separate) — Mortgage  — 

Beconveyance  —  Married     woman  — 
Trustee  mortgagee — Concurrence  of  hus- 
band -----  -451 

See  Deed." 

 After-acquired     property  —  Covenant  — 

"  During  the  marriage  " — Judicial  sepa- 
ration -  -  -  -  82 
See  Settlement.  1. 

 Power  —  Execution  —  General   power  — 

Married  woman — Appointment  by  will 
—  Administrator  with  will  annexed  — 
Eight  to  receive  fund  -  -  552 
See  Power  of  Appointment.  1. 

 Keal  property  limitation — Action  to  recover 

land — Person  under  disability — Claim 
by  husband  in  right  of  wife  -  612 
See  Limitations,  Statute  of. 

 -"Wife" — Named  legatee  misdescribed  as 

wife  -  -  -  -  -  936 
^eeWiLL.  8. 

IMPKOVEMENTS— Income  or  capital  chargeable 
See  Settled  Land.    1.  711 

INCLOSTJBE — Restriction  of  pasturage  on  road 
to  sheep — Drainage,  Preservation  of  567 
See  Prescription. 

INCOME — Capital  or — Fine  on  surrender  of  lease 
— Tenant  for  life  and  remainderman 
See  Settled  Land.   3,  4.    941,  942,  n. 

 Gift  of  residue  to  individuals  in  shares — 

Gift  of  income  for  maintenance  of  all — 
Vested  or  contingent  -  -  945 
<&eeWiLL.    10.  1 


INDEMNITY— Administration  —  Trustee  carry- 
ing on  testator's  business — Creditors- 
Defaulting  trustee  -  -  -  342 
See  Trustee.  1. 

 Attorney  innocently  acting  under  forged 

power — Liability  of  agent — Third  party 
See  Principal  and  Agent.    1.  610 

INFANT — Maintenance —  Accumulations  —  Con- 
tingent life  Interest — BigJit  to  Accumulations — 
Conveyancing  and  Law  of  Property  Act,  1881 
(44  &  45  Vict.  c.  41),  s.  43,  sub-s.  2. 

A  testator  gave  his  residuary  property  to 
trustees,  upon  trust  for  conversion  and  to  hold  a 
portion  of  the  proceeds  upon  trust  for  his  children 
who  being  sons  should  attain  twenty-five,  or  being 
daughters  should  attain  twenty-one  or  marry,  to 
be  divided  between  them  in  equal  shares,  and  he 
directed  his  trustees  to  retain  the  share  of  each 
daughter,  upon  trust  to  pay  the  income  to  her  for 
life,  and  after  her  death  for  her  children. 

Two  of  the  daughters,  having  attained  twenty- 
one,  claimed  payment  of  the  accumulations  of 
such  part  of  the  income  in  the  meantime  of  their 
shares  as  had  not  been  applied  for  their  main- 
tenance : — 

Held,  that  they  were  the  persons  who  had 
become  ultimately  entitled  to  the  property  from 
which  the  accumulations  had  arisen  within  the 
meaning  of  s.  43,  sub-s.  2,  of  the  Conveyancing 
Act,  1881,  and  that  the  accumulations  must  be 
paid  to  them. 

Semble,  that  the  meaning  of  sub-s.  2  is  as 
follows :  The  trustees  shall  hold  the  accumula- 
tions for  the  benefit  of  the  person  who  in  the 
events  which  happen  becomes  entitled  to  the 
income  from  the  accumulation  of  which  the  accu- 
mulations arise.    In  re  Scott.    Scott  v.  Scott 

Buckley  J.  918 

2.  Ward  of  Court — Testamentary  Guardian 

— Guardian's  Change  of  Religion — Removal  of 
Guardian. 

A  testator,  who  died  in  1896,  by  his  will 
appointed  his  sister  guardian  of  his  infant 
daughter,  then  aged  eleven.  The  testator  was  a 
Protestant,  and  the  infant  was  brought  up  in 
that  faith.  In  1900  the  sister,  from  conscientious 
motives,  became  a  Roman  Catholic : — 

Held,  that,  under  the  circumstances,  it  was 
for  the  benefit  of  the  infant  that  the  testator's 
sister  should  be  removed  from  her  guardianship. 
F.     F.    -        -        -        -    Farwell  J.  688 

 Advowson  —  Patron  —  Trustees  to  present 

during  minority — Guardian  -  400 
See  Ecclesiastical  Law. 

 Building  society — Power  to  mortgage  for 

advances — Purchase  of  land  by  infant — 
Lien  for  purchase-money  -  -  1 
See  Building  Society. 

 Tenant  for  life— Possession  during  minority 

—Guardian— Trustee  -  -  391 
See  Settled  Land.  8. 

INFRINGEMENT— Copyright— "  Print  or  cause 
to  be  printed  "—Agent— Estoppel  631 
See  Copyright.  2. 

INHERITANCE— Eoo«  of  Descent— Purchaser" 
—Devise  to  Testator's  "  Right  Heirs  " — Co-heiresses 


1  Ch. 
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INHERITANCE— cowfewwed 

— Joint  Tenancy  or  Co-parcenary  —  Inheritance 
Act,  1833  (3  &  4  Will.  4,  c.  106),  s.  3. 

Uuder  a  devise  to  or  in  turn  for  a  testator's 
right  heirs,"  the  person  who  at  the  time  of  the 
•testator's  death  is  his  heir-at-law  takes  now,  by 
virtue  of  s.  3  of  the  Inheritance  Act,  1833,  as 
devisee,  and  not  by  descent  as  before  the  Act. 

The  word  "heir"  in  that  section  itichides 
"heirs.'* 

And  s.  3  operates  also  to  alter  the  quality  of 
the  estate  taken  by  the  heir ;  so  that,  if  a  testator 
leaves  co-heiresses,  they,  under  such  a  devise, 
'take  as  joint  tenants,  not  as  co-parceners. 

Decision  of  Farwell  J.  affirmed. 

Be  Baher,  (1898)  79  L.  T.  343,  approved. 
Owen  v.  Gibbons        -        ~        -    C.  A.  636 

INJUNCTION  —  Mandatory  —  Ancient  lights  — 
Prescription  —  "  Substantial  "  inter- 
ference -  -  -  -  302 
See  Light  and  Air. 

 Ultra  vires — Objects — Ancillary  powers — 

Declaration  that  all  clauses  independent 
See  Company.    7.  745 

INN — Licences  in  jeopardy — Eecovery  of  posses- 
sion— Disputed  title  -  -  386 
See  Receiver. 

INN  OF  CHANCERY— Study  of  the  law— Failure 
of  object — Disposition  of  property  774 
See  Charity.  3. 

INSURANCE,  LIFE. — Policy  of  Insurance  made 
Payable  to  Another  —  Purchase  in  Name  of  a 
Stranger — Presumption  of  Intention  —  Besulting 
Trust. 

A  policy  of  insurance  was  taken  out  by  A.  on 
Ms  own  life  '*  for  behoof  of  B.,"  his  wife's  sister, 
and  the  policy  provided  that  B.,  her  executors, 
administrators,  and  assigns,  should  be  entitled  to 
receive  the  policy  moneys  on  A.'s  death.  A.,  who 
survived  B.,  retained  the  policy,  and  paid  th^ 
premiums  till  his  death : — 

Held,  that  the  legal  personal  representatives 
of  B.  were  trustees  of  the  policy  moneys  for  the 
legal  personal  representatives  of  A.  In  re  A 
Policy  No.  6402  op  the  Scottish  Equitable 
Life  Assurance  Society  -       -    Joyce  J.  282 

 Friendly  society — Life  policy — Assignment 

— Nomination  -  -  -  135 
See  Friendly  Society. 

INTEREST  —  Conditions  of  sale  —  Delay  — 
Damages — Loss  of  expected  profits  191 
See  Vendor  and  Purchaser.  1. 


Conditions  of  sale — Wilful  default 
See  Vendor  and  Purchaser.  2. 


■  226 

Circu- 
-  353 


Dividend — Profit  —  Fixed  capital 
lating  capital 
See  Company.  6. 

Mine-owner  stopped  from  working  mines 
within  prescribed  distance — Interest  on 
compensation  moneys  -  -  901 
See  Railway.  1. 

Several  estates  comprised  in  same  devise — 
Interest  on  charges  -        -  347 

See  Settlement.  2. 

3  X 


INTERLOCUTORY  MATTER  —  Summons  for 
directions  —  Order  in  chambers  dis- 
missing action — Jurisdiction  -  477 
See  Practice.  8. 

INTERLOCUTORY  ORDER— Final  or— Appeal 
— Solicitor — Summons  for  taxation  29 
See  Practice.  1. 

INTERNATIONAL  LAW— «  Mobilia  sequuntur 
personam" — English  fund  belonging  to 
Austrian  who  has  died  without  heirs — 
Right  of  succession  -        -  847 

See  Bona  Vacantia. 

INTESTACY  —  Advancements  to  children  — 
Hotchpot  -  -  -  -  218 
See  Distributions,  Statute  of. 

INVESTMENT — Improper  investment  by  trustees 
— Power  to  invest  on  real  security  in 
Ireland — Puisne  mortgage  -  785 
See  Trustee.  2. 

 Sale  of  tenant  for  life's  interests  —  Com- 
promise -  _  _  _  378 
See  Settled  Land.  6. 

IRELAND — Power  to  invest  on  real  security  in 
— Improper  investment  by  trustees — 
Puisne  mortgage  -  -  -  785 
See  Trustee.  2. 

■  Service  in — Application  for  leave — Third- 
party  notice — Contribution  -  287 
See  Practice.  7. 

"ISSUE" — Estate  in  special  tail— Rule  in 
Shelley's  Case  -  -  -  34 
See  Will.  5. 

ITALY— Marriage — Capacity  Italian  subjects 
— Deceased  husband's  brother  -  751 
See  Conflict  of  Law^s.  3. 


JOINT  TENANCY — Co-parcenary  or — Devise  to 
testator's  '*  right  heirs  " — Co-heiresses 
See  Inheritance.  636 

JUDICIAL  SEPARATION— After-acquired  pro- 
perty—  Covenant  —  "During  the  mar- 
riage "  -  -  -  -  82 
See  Settlement.  1. 

JUDICIAL  TRUSTEES— Improper  investment  by 
trustees  —  Power  to   invest    on  real 
security  in  Ireland — Puisne  mortgage 
See  Trustee.    2.  785 

JURISDICTION  —  Lunacy —  Inquiry — Domiciled 
foreigner  temporarily  in  England  426 
See  Lunacy. 

 Mansion-house — Dilapidations  —  Salvage — 

Repairs — Expenditure  out  of  capital  15 
See  Will.  7. 

 Service  out  of  jurisdiction — Third-party 

notice — Contribution  -  -  287 
See  Practice.  7. 


Summons  for  directions  —  Interlocutory 
matter — Order  in  chambers  dismissing 
action  -  -  -  -  477 
See  Practice.  8. 

To  appoint  manager — Debenture — Goodwill 
—"Property"  -  -  -  332 
See  Company.  1. 
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JURISDICTION— ccmiMiMet?.  i 
 Trustee— Discharge  —  No  new  trustee  ap- 
pointed— Administration  action  -    692  ! 
See  Trustee.    4.  i 


LAND  TRANSFER  —  Begidration  —  Conditions 
annexed  to  Title — Building  Restrictions — Modifica- 
tion— Consent — "  Persons  Principally  Interested  " 
—Land  Transfer  Act,  1875  (38  &  39  Vict.  c.  87), 
s.  84. 

Certain  building  land  in  Middlesex,  forming 
part  of  a  larger  estate  belonging  to  the  defend- 
ants and  registered  with  an  absolute  title,  was 
sold  by  them  to  the  plaintiff  company.  The 
defendants,  in  order  to  protect  their  remaining 
property,  exacted  from  the  company  certain 
restrictive  conditions  as  to  the  class  of  houses  to 
be  built  upon  the  purchased  land,  and  these 
conditions  were  registered  against  the  title  of 
the  company.  The  company  applied  under  s.  84 
of  the  Land  Transfer  Act,  1875,  with  the  con- 
sent of  the  defendants,  for  an  order  modifying 
these  conditions  by  reducing  the  minimum  size 
and  value  of  the  houses.  The  company  had 
mortgaged  the  purchased  land,  and  had  also 
sold  oft" several  plots  to  various  purchasers,  and  the 
defendants  had  contracted  to  sell  their  remaining 
property.  The  consent  of  all  parties,  except  the 
purchasers  of  three  outlying  plots,  had  been 
obtained : — 

Held,  (1.)  that  the  Court  ought  to  accept  the 
consent  of  the  parties  interested,  if  competent  to 
consent,  as  sufficient  proof  within  s.  84  that  the 
modifications  would  be  beneficial  to  them;  (2.) 
upon  the  evidence,  that,  in  the  absence  of  con- 
sent, this  fact  was  not  proved  to  the  satisfaction 
of  the  Court ;  (3.)  that  all  the  persons  who  took 
with  notice  of  the  conditions  were  bound  by  them 
and  were  "  persons  principally  interested "  in 
the  enforcement  of  them  within  the  section,  and 
that  the  order  could  only  be  made  subject  to 
their  consent  being  obtained. 

Observations  as  to  the  meaning  of  "  persons 
principally  interested."  Ground  Kent  Develop- 
ment Company  v.  West      -    Kekewich  J.  674 

 Costs — Administration  action  —  Eeal  and 

personal  estate — Apportionment  -  92 
See  Practice.  2. 
—  Will  —  Sale  by  general  executors  —  Con- 
currence of  special  executors      -  187 
See  Vendor  and  Purchaser.  G. 

LANDLORD  AND  km— Lease—Construc- 
tion,—  Demise  of  Exclusive  Right  of  Fishing — 
Covenant  against  Assignment — Grant  by  Lessee  of 
Limited  Licence  to  Fish. 

liy  an  indenture  of  lease  the  defendant 
demised  to  the  plaintiff  tlie  exclusive  right  of 
fishing  in  a  certain  portion  of  a  river,  "  together 
with  full  liberty  of  ingress,  egress,  and  regress 
for  the  said  lessee  and  his  authorized  friends  at 
all  times  "  during  the  term  thereby  granted  "  to 
fish  with  rods  and  lines  in  a  proper  and  sports- 
manlike manner  ....  and  the  fish  which  they 
shall  then  and  there  take  and  retain  to  his  and 
their  own  use,"  The  lessee  covenanted  that  he 
would  not  during  the  term  "underlet,  assign, 
transfer,  or  set  over,  or  otherwise  by  any  act  or 
deed  procure,  the  said  premises  to  be  assigned, 


LANDLORD  AND  TENANT— confMiwed 
transferred,  or  set  over  unto  any  person  or 
persons  whomsoever"  without  the  consent  in, 
writing  of  the  lessor,  his  heirs  or  assigns : — • 

Held,  that,  inasmuch  as  the  covenant  did  not 
expressly  apply  to  "  any  part "  of  the  premises, 
as  well  as  to  the  whole,  the  lessee  was  not 
precluded  from  granting  a  licence  to  another 
person  (limited  to  two  rods)  to  fish  in  the  river 
during  the  residue  of  the  term  granted  by  the^ 
lease. 

Dictum  of  Lord  Eldon  in  Church  v.  Brown,. 
(1808)  15  Ves.  258;  10  K.  R.  74,  followed. 
Grove  v.  Portal  -  -  -  Joyce  J.  72T 
 Constructive  notice — Adverse  title — Notice 

by  tenancy  -        -        -        -  42S 

See  Yendor  and  Purchaser.  4. 
 Lease—"  Best  rent" — Collusive  bargain  foB 

reduction  of  rent    -        -        -  590 

See  Settled  Land.  9. 
 Public-house — Licences  in  jeopardy — Ee- 

covery  of  possession — Disputed  title  386. 

See  Receiver. 

LANDS  CLAUSES  ACT— Sheriff's  costs— "  Deduc- 
tion "  from  purchase-money  -  326. 
See  Practice.  3. 

LAPSE — "Charitable  institution,"  Meaning  of 
— Legacy — Non-existence  of  institution 
named — Cy-pres  -  -  -  876 
See  Charity.  4. 

LAW — Charitable  purpose — Inn  of  Chancery — 
Study  of  the  law — Failure  of  object — 
Disposition  of  property  -  -  774 
See  Charity.  3. 

LEASE. 

See  under  Landlord  and  Tenant. 

 Fine  on  surrender  of  lease — Tenant  for  life 

and  remainderman — Capital  or  income 
See  Settled  Land.    3,  4.    941,  942,  n. 

LEASEHOLDS — Capital  money.  Application  of — 
Alterations  and  additions  with  a  view 
to  letting — Electric  light  installation 
See  Settled  Land.   2.  97 

 Improvements — Income  or  capital  charge- 
able  711 

See  Settled  Land.  1. 

 Unattested  will — Domiciled  foreigner  24 

See  Conflict  op  Laws.  1. 

LEGACY. 

See  under  Will. 

LETTING — Alterations  and  additions  with  s 
view  to — Capital  money,  Application  of 
— Electric  light  installation  -  97 
See  Settled  Land.  2. 

LICENCE — Public-house — Licences  in  jeopardy 
— Recovery  of  possession  —  Disputed 
title  -----  386 
See  Receiver. 

LIEN — Building  society.  Purchase-money  paid- 
by — Infant  member — Power  to  mortgage 
for  advances  -        -        -  1 

See  Building  Society. 

 For  deposit — Power  to  purchaser  to  rescind. 

in  given  event  _  -  -  835 
See  Vendor  and  Purchaser.  3. 
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 Shares — Bankruptcy  of  member      -  467 

See  Company.  10. 

LIFE  INSURANCE. 

See  under  Insurance,  Life. 

XIGHT— Electric  light— Street— (Jverhead  wires 
See  Local  Government.  866 

 Electric  light  installation — Capital  money, 

Application  of — Leasehold  houses  97 
See  Settled  Land.  2. 

 Electric  lighting  company — Default  in  pay- 
ment by  customer — Power  to  cut  off 
current  -  -  -  -  411 
See  Electric  Light. 

XIGHT  AND  AIR — Ancient  Lights — Prescription 
— " Substantial"  Interference — Damage — Measure 
of  Bight — Angle  of  45  degrees — Mandatory  Injunc- 
iion — Inquiry  as  to  Damage,  Refusal  of. 

There  is  no  rule  of  law  that  ancient  lights 
may  be  interfered  with  by  a  building  provided 
it  leaves  them  an  angle  of  45  degrees  of  light ; 
but  in  judging  of  the  probable  effect  of  a  proposed 
building  upon  ancient  lights  the  Court  may  not 
^111  reasonably  regard  the  fact  that  an  angle  of 
45  degrees  will  be  left  as  prima  facie  evidence 
that  there  will  be  no  substantial  interference, 
and  may  require  this  presumption  to  be  clearly 
rebutted  by  satisfactory  evidence. 

Vaughan  Williams  L.J.  doubted  whether,  as 
tlie  law  now  stands,  the  supposed  45  degrees 
rule  can  now  be  regarded  even  as  a  rough 
measure  of  the  rights  of  the  owner  or  occupier  of 
ancient  lights. 

The  principles  upon  which  the  Court  will 
grant  an  injunction  against  actual  or  threatened 
interference  with  ancient  lights  stated. 

A  mandatory  injunction  was  granted  by  the 
•Court  of  Appeal,  ordering  the  defendant  to  pull 
down  so  much  of  his  new  building  (completed 
since  the  judgment  of  the  Court  below)  as  inter- 
fered with  the  ancient  lights,  as  theretofore  en- 
jo3  ed,  of  business  premises  of  which  the  plaintiffs 
were  lessees  and  occupiers  ;  it  being  proved  that 
the  interference  with  the  ancient  lights  by  the 
mew  building  was  "  substantial,"  and  also  caused 
"  real  damage  "  (  Warren  v.  Brown,  [1902]  1 K.  B. 
15)  to  the  plaintiffs. 

The  Court  refused  to  direct  an  inquiry  and 
report  by  a  surveyor  as  to  the  injury  caused  by 
ihe  defendant's  new  building  in  its  completed 
£tate. 

Decision  of  Joyce  J.  reversed.  Home  and 
Colonial  Stores,  Limited  v.  Colls      C.  A.  302 

'  Derogation  from  grant  —  Implication  — 

Building  agreement — Plan  -  926 
See  Easement. 

LIMITATIONS,  STATUTE  OF— Real  Property- 
Action  to  recover  Land — Person  under  Disability 
—  Claim  by  Husband  in  Bight  of  Wife — Beal  Pro- 
perty Limitation  Acts  (3  &  4  M  ill.  4,  c.  27,  ss.  16, 
17,  34  ;  37  &  38  Vict.  c.  57,  .sx.  3,  5)— Will— Con- 
struction— Gift  of  "  all  the  Share  of  my  late  Hus- 
band's Estate  " — Beal  Estate,  whether  passed. 

B.  died  intestate  in  December,  1869,  possessed 
of  copyholds  held  of  the  manor  of  Taunton  Dene, 
which  by  the  custom  of  that  manor  devolved  upon 


LIMITATIONS,  STATUTE  OT— continued. 
his  widow.  He  left  surviving  him,  besides  his 
widow,  his  son  P.  and  two  daughters,  of  whom 
one  was  the  plaintiff  Mrs.  H.  The  widow  died 
on  January  7,  1870,  having  by  her  will  devised 
to  her  two  daughters  "  the  share  of  her  late  hus- 
band's estate  "  that  she  took  or  was  entitled  to 
on  his  decease,  to  be  divided  between  them  share 
and  share  alike.  She  also  gave  them  pecuniary 
legacies,  and  declared  that  she  made  this  provi- 
sion for  them  ia  lieu  of  the  freehold  and  copyhold 
lands  which  descended  to  her  son  on  the  intes- 
tacy of  her  husband ;  and  she  appointed  H.,  the 
husband  of  Mrs.  H.,  to  be  her  executor.  On  her 
death  it  was  erroneously  assumed  that  the 
Taunton  Dene  copyholds  had,  upon  B.'s  death, 
devolved  upon  P.  as  his  customary  heir,  and  from 
that  time  tbe  rents  were  collected  by  H.,  and 
applied  to  the  maintenance  of  P.  until  he  attained 
twenty-one,  in  1878,  when  H.  accounted  to  him 
and  handed  over  the  title-deeds.  P.  continued  in 
possession  till  Ijis  death  in  1890,  having  devised 
all  his  real  estate  to  tlie  defendants.  The  facts 
as  to  the  devolution  of  the  copyholds  on  B.'s 
death  having  been  discovered,  on  September  25, 
1900,  an  action  was  brought  by  Mrs.  H.  and 
her  husband  in  her  right  for  a  declaration  that 
they  were  entitled  to  a  moiety  of  the  copyholds 
under  the  will  of  B.'s  widow : — 

Held,  assuming  that  the  copyholds  passed 
under  the  will,  that  inasmuch  as  P.  had  been  in 
possession  through  H.  from  the  death  of  the 
widow,  the  action  was  barred  by  s.  5  of  the  Eeal 
Property  Limitation  Act,  1874,  it  not  having 
been  brought  within  thirty  years  of  January  7, 
1870,  when  the  plaintiffs*  right  first  accrued; 
but, 

Semble,  on  the  construction  of  the  will,  the 
copyholds  did  not  pass  thereunder.  Hounsell 
V.  Dunning  -        -       -        -    Joyce  J.  512 

 Breach  of  trust — "  Action  to  which  no  esist- 

ing  Statute  of  Limitations  applies"  176 
See  Trustee.  3. 

LOCAL  GOVERNMENT— Sfreef—Z7/-6a/i  Autho- 
rity— Turnpike  Trustees — Boad  originally  Con- 
veyed in  Fee — Vesting  in  Urban  Authority — Over- 
head Wires— Public  Health  Act,  1875  (38  &  39 
Vict.  c.  55),  s.  Ud— Turnpike  Boads  Act,  1822 
(3  Geo.  4,  c.  126) — Local  Government  Act,  1888 
(51  &  52  Vict.  c.  41),  ss.  11,  64. 

When  the  site  of  a  road  was  originally  con- 
veyed to  turnpike  trustees  in  fee  simple  for  the 
purpose  of  making  a  road  under  the  Turnpike 
Roads  Acts,  and  the  road  has  afterwards  become 
a  highway,  the  whole  estate  which  was  vested 
in  the  trustees,  i.e.,  the  fee  simple,  vests  under 
the  Public  Health  Act  in  the  urban  authority, 
and  they  are  entitled  to  prevent  electric  wires 
being  carried  over  the  road  at  any  height  w^hat- 
ever. 

Wandsworth  Board  of  Worls  v.  United  Tele- 
phone Co.,  (1884)  13  Q.  B.  D.  904,  distinguished. 
FtNCHLEY  Electric  Light  Company  v.  Fixchley 
Urban  District  Council       -    Farwell  J.  866 

LOCKE  KING'S  ACTS— Collective  devise  of  real 
estates— Aggregation  of  charges — Es- 
oueration  of  personal  estate  -  203 
See  Will.  3. 
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LONDON — Sanitary  Authority — Power  to  provide 
Sanitary  Conveniences  —  Siibway  Approaches  — 
Subsoil  of  Boad — Vesting  in  Sanitary  Authority — 
Owner  of  Property  adjoining  Boad — Property  in 
Subsoil  ad  [medium  filum — Presumption — Public 
Health  (London)  Act,  1891  (54  &  55  Vict  c.  76), 
s.  44. 

By  the  Public  Health  (London)  Act,  1891, 
s.  44,  sanitary  authorities  have  power  to  provide 
public  conveniences  in  situations  where  they  deem 
the  same  to  be  required,  and  for  this  purpose  the 
subsoil  of  any  road,  exclusive  of  the  footway,  is 
vested  in  the  sanitary  authority. 

Where  a  sanitary  authority  had  constructed 
in  the  middle  of  a  street  an  underground  conve- 
nience, with  underground  approaches  having 
entrances  at  either  side  of  the  street : — 

Held,  that,  the  primary  object  being  the  con- 
struction of  the  convenience  with  the  requisite 
means  of  approach  thereto,  the  fact  that  the 
approaches  might  be  used  for  the  purpose  of 
crossing  the  street  independently  of  the  conve- 
nience did  not  constitute  the  works  a  subway 
which  the  authority  had  no  power  to  make. 

Shortly  before  the  construction  of  the  works 
the  footway  had  been  increased  in  width.  One 
of  the  entrances  was  constructed  partly  in  the 
subsoil  of  the  road  and  partly  in  that  of  the  foot- 
way as  so  increased : — 

Held,  that  inasmuch  as  by  presumption  of  law 
the  subsoil  of  the  road  ad  medium  filum  vise 
belonged  to  the  owner  of  the  adjoining  premises, 
and  the  vesting  of  the  subsoil  in  the  sanitary 
authority  for  the  purpose  of  making  the  conve- 
nience did  not  extend  to  the  footway,  the  works 
in  so  far  as  they  encroached  upon  the  footway  as 
it  existed  at  the  commencement  of  the  works 
constituted  a  trespass ;  and  in  an  action  by  the 
adjoining  owner  a  mandatory  injunction  was 
granted  for  their  removal.  London  and  North 
"Western  Railway  Company  v.  Westminster 
CoijPORATiON         _        _        _    Joyce  J.  269 

LUNACY  —  Jurisdiction  — Inquiry  — Domiciled 
Foreigner  temporarily  in  England. 

The  Court  in  Lunacy  has  jurisdiction  to  order 
an  inquiry  into  the  state  of  mind  of  a  domiciled 
foreigner  who  is  temporarily  resident  in  England. 
In  re  Burbidge  -        -        -    C.  A.  426 


MAINTENANCE  —  Accumulations,  Eight  to  — 
Contingent  life  interest  -  -  918 
See  Infant.  1. 

 Residue  to  individuals  in  shares,  Gift  of — 

Gift  of  income  for  maintenance  of  all — 
Vested  or  contingent  -  -  945 
See  Will.  10. 

MANAGER — Jurisdiction  to  appoint — Debenture 
—Goodwill—"  Property "  -  332 

See  Company.  1. 

MANDATORY  INJUNCTION— Ancient  lights- 
Prescription  —  "  Substantial  "  interfer- 
ence— Angle  of  45  degrees  -  302 
See  Light  and  Air. 

MANSION-HOUSE  —  Dilapidations  —  Salvage  — 
Repairs — Expenditure  out  of  capital — 
Jurisdiction  -  -  -  15 
See  Will.  7. 


MARRIAGE — Capacity — Italian  subjects — De- 
ceased husband's  brother  -  761 
See  Conflict  of  Laws.  3. 

 "  During  the  marriage  "  —  After-acquiredi 

property  —  Covenant  —  Judicial  separa- 
tion -  -  _  -  «  82 
See  Settlement.  1. 

MARRIED  WOMAN. 

See  under  Husband  and  Wife. 

MATRIMONIAL  CAUSES— After-acquired  pro- 
perty —  Covenant  —  "  During  the  mar- 
riage " — Judicial  separation  -  82- 
See  Settlement.  1. 

MAXIM — "  Mobilia  sequuntur  personam  "  84X 
See  Bona  Vacantia. 

MEMORANDUM  OF  ASSOCIATION— Company. 
See  Cases  under  Company. 

MINE — Interest  on  compensation  moneys — Mine- 
owner  stopped  from  working  mines  with- 
in prescribed  distance  -  -  901 
See  Railway.  1. 

MISAPPROPRIATION— Agent,  Borrowing  by- 
Excess  of  authority — Notice — Liability 
See  Principal  and  Agent.    2.  81& 

MISDESCRIPTION  —  «  Wife  "  —  Named  legatee 
misdescribed  as  wife  -  -  936' 
See  Will.  8. 

MISREPRESENTATION— Shares— Subscriptions 
obtained  by  misrepresentation — Wind- 
ing-up— Contributory  -  -  707 
See  Company.  11. 

MONEY  HAD  AND  RECEIVED— Agent,  Bor> 
rowing  by — Excess  of  authority — Mis- 
appropriation— Notice — Liability  8 1 6^ 
See  Principal  and  Agent.  2. 

MORTGAGE  —  Clog  on  Bedemption  —  Agreement 
subsequent  to  Mortgage — Option  to  Purchase  Mort- 
gaged Property — Conditional  Sale. 

On  April  23,  1896,  an  agreement  was  entered 
into  between  the  plaintiffs  and  the  defendant  by 
which  the  plaintiffs  agreed  to  lend  the  defendants. 
5000Z.,  which  was  to  be  secured  by  a  first  mort- 
gage of  a  ship  belonging  to  the  defendant,  and 
was  to  be  made  payable  six  months  from  the  date 
of  the  mortgage.  If  interest  was  regularly  paid 
the  plaintiffs  were  not  to  call  in,  and  the  defend- 
ant was  not  to  compel  them  to  receive,  the  prin- 
cipal before  the  expiration  of  two  years  from  the 
date  of  the  mortgage.  If  at  any  time  within 
two  years  from  April  23,  1896,  the  plaintiffs 
should  elect  to  enter  into  partnership  with  the 
defendant,  they  were  to  be  at  liberty  to  do  so,  in 
which  case  they  were  to  relieve  the  defendant 
from  payment  of  the  mortgage  money,  and  trans- 
fer the  ship  free  from  the  mortgage  for  the  pur- 
poses of  the  partnership.  The  capital,  of  which 
the  ship  was  to  form  part,  was  to  belong  to  the 
plaintiffs  and  the  defendant  in  equal  shares. 

On  July  4,  1896,  the  defendant  executed  a 
statutory  mortgage  of  the  ship  to  the  plaintiffs. 

The  plaintiffs  did  not  within  the  two  yeara 
elect  to  enter  into  partnership  with  the  defend- 
ant, and  no  part  of  the  5000Z.  was  paid. 

On  June  27,  1898,  the  defendant  executed  a 
mortgage  to  the  plaintiffs  of  some  wharves  as  a. 
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further  security  for  2000L,  part  of  the  5000Z.  By 
this  deed  the  defendant  covenanted  for  the  rejiay- 
ment  of  the  2000Z.  on  December  27,  1898,  and 
there  was  a  proviso  for  redemption  upon  payment 
on  that  day. 

On  July  9,  1898,  another  agreement  was  en- 
tered into  between  the  plaintiffs  and  the  defend- 
ant. It  contained  a  recital  of  the  agreement  of 
April  23,  1896,  and  of  the  mortgages  of  July  4, 
1896,  and  June  27, 1898 ;  a  recital  that  the  plain- 
tiffs had  applied  to  the  defendant  for  repayment 
of  the  5000Z.,  and  that  he  was  unable  to  repay 
it;  and  that  he  had  requested  them  to  extend 
the  term  of  two  years  for  a  further  period  of  five 
years,  which  they  had  agreed  to  do  upon  the 
terms  thereinafter  appearing.  It  was  then  agreed 
and  declared  that,  if  at  any  time  within  the 
further  period  of  five  years  the  plaintiffs  should 
elect  to  enter  into  partnership  with  the  defendant, 
they  should  be  at  liberty  to  do  so,  in  which  case 
the  plaintiffs  were  to  release  the  defendant  from 
payment  of  the  5000Z.,  and  to  transfer  the  ship 
free  from  the  mortgage  for  the  purposes  of  the 
partnership.  The  capital  of  the  partnership,  of 
which  the  ship  was  to  form  part,  was  to  belong 
to  the  plaintiffs  and  the  defendant  in  equal 
shares. 

On  February  24,  1900,  the  plaintiffs  gave 
notice  in  writing  to  the  defendant  that  they 
elected  to  enter  into  partnership  with  him.  He 
refused  to  allow  them  to  do  so ;  and  they  there- 
upon brought  an  action  to  compel  specific  per- 
formance of  the  contract  constituted  by  the  agree- 
ment of  July  9, 1 898,  and  the  notice  of  February  24, 
1900,  or,  in  the  alternative,  payment  of  damages 
for  breach  of  contract,  in  which  case  the  plaintiffs 
claimed  the  right  to  enforce  their  securities  for 
the  5000Z.  and  interest. 

The  defendant  alleged  that  the  agreement  of 
July  9,  1898,  was  invalid,  because  it  clogged  the 
equity  of  redemption;  and  by  a  counter-claim 
he  asked  that  that  agreement  might  be  delivered 
up  to  be  cancelled,  and  a  declaration  that  he  was 
entitled  to  redeem  the  securities : — 

Held,  by  Buckley  J.,  that  the  mortgage  of 
June  27  and  the  agreement  of  July  9,  1898, 
formed  really  one  transaction,  but  that,  as  the 
condition  which  gave  the  mortgagees  an  option 
in  effect  to  purchase  a  moiety  of  the  mortgaged 
property  must  be  performed  (if  at  all)  before  the 
legal  right  of  redemption  would  arise,  and  conse- 
quently before  there  could  be  any  equitable  right 
of  redemption,  the  transaction  was  valid  as  a  con- 
ditional sale,  and  the  rule  against  clogging  an 
equity  of  redemption  had  no  application : 

Held,  by  the  Court  of  Appeal,  that  the  mort- 
gage of  June  27  and  the  agreement  of  July  9, 
1898,  were  separate  and  independent  transactions, 
and  that,  the  fairness  of  the  agreement  of  July  9 
not  being  impeached,  there  was  no  reason  why 
the  mortgagor  and  the  mortgagees  should  not 
subsequently  to  the  date  of  the  mortgage  enter 
into  an  arrangement  which  might  have  the  effect 
of  depriving  the  mortgagor  of  his  equity  of 
redemption. 

On  this  ground  the  decision  of  Buckley  J.  was 
affirmed. 

But  the  Court  of  Appeal  expressly  stated  that 
they  must  not  be  understood  as  assenting  to  the 
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view  of  the  law  expressed  by  Buckley  J.  Lisle 
V.  Reeve       -        -        -        -        C.  A.  53 

2.   Consolidation  —  Redemption  —  Legal 

Mortgage — Subsequent  Equitable  Mortgage  between 
the  same  Parties  but  of  different  Property — Agree- 
ment to  execute  Legal  Mortgage  as  the  Mortgagee 
may  require — Clause  excluding  s.  17  of  the  Convey- 
ancing and  Ljaw  of  Property  Act,  1881  (44  &  4.0 
Vict.  c.  41.) 

The  plaintiff  mortgaged  freeholds  by  a  deed 
which  contained  no  provision  excluding  the 
operation  of  s.  17  of  the  Conveyancing  Act,  1881, 
which  abolishes  consolidation  of  mortgages.  She 
subsequently  made  an  equitable  mortgage  of 
other  property  to  the  same  mortgagee,  and  signed 
a  memorandum  whereby  she  agreed  at  any  time 
during  the  continuance  of  the  security  to  execute 
a  legal  mortgage  with  such  powers  and  provisions 
and  in  such  form  as  the  mortgagee  might  require 
for  further  securing  the  principal  and  interest. 

Held  (following  Whitley  v.  Challis,  [1892] 
1  Ch.  64),  that  this  covenant  was  not  intended 
to  enlarge  the  subject-matter  of  the  security,  and, 
therefore,  that  the  mortgagee  was  not  entitled 
to  have  executed  by  the  plaintiff  a  legal  mortgage 
containing  a  clause  excluding  the  operation  of 
s.  17.    Farmer  v.  Pitt     -        -   Byrne  J.  954 

3.  Redemption — Mortgagee's  Costs — Costs 

of  negotiating  Loan  and  preparing  Mortgage 
Deed. 

A  mortgagee's  solicitor's  costs  of  negotiating 
the  loan  and  preparing  the  mortgage  deed  be- 
come, on  completion  of  the  transaction,  a  simple 
contract  debt  at  common  law  due  to  the  mort- 
gagee by  the  mortgagor ;  and  cannot  be  added 
by  the  mortgagee  to  his  security  as  part  of  the 
costs,  charges,  and  expenses  properly  incurred 
under  or  by  virtue  of  his  mortgage.  Wales  r. 
Carr       -        -        -        -    Farwell  J.  860 

4.  Shares  in  Company — Implied  Power 

of  Sale — Notice  to  Mortgagor — Conveyancing  and 
Law  of  Property  Act,  1881  (44  &  45  Vict  c.  41), 
ss.  19,  20. 

The  mortgagee  of  shares  (the  mortgage  not 
being  by  deed)  has,  in  the  absence  of  an  express 
power  of  sale,  an  implied  power  to  sell  the  shares 
on  default  by  the  mortgagor  in  payment  of  the 
amount  due  at  the  time  appointed  for  payment, 
or,  if  no  time  be  fixed,  then  on  the  expiration  of 
a  reasonable  notice  by  the  mortgagee  requiring 
payment  on  a  day  certain. 

Per  Stirling  and  Cozens-Hardy  L.JJ. :  A 
month's  notice,  or  even  less,  would  be  a  reason- 
able notice. 

Sects.  19  and  20  of  the  Conveyancing  Act, 
1881,  do  not  affect  the  power  of  sale  which  is 
implied  in  the  case  of  a  mortgage  of  shares,  not 
made  by  deed. 

Decision  of  Farwell  J.,  [1901]  1  Ch.  70,  that 
the  defendants  were  justified  in  selling  shares 
which  had  been  mortgaged  to  them  by  the 
plaintiff,  without  any  express  power  of  sale, 
affirmed,  Vaughan  "Williams  L.J.  dissenting,  on 
the  ground  that  a  proper  notice,  requiring  pay- 
ment of  the  mortgage  debt  on  a  day  certain,  had 
not  been  given  by  the  defendants  to  the  plaintiff". 
Deverges  v.  Sandeman,  Clark  &  Co.    C.  A.  579 


S84 


INDEX. 


[1902] 


MOHTGIlGE— continued. 

'  Building  society — Infant  member — Power 

to  mortgage  for  advances — Purchase- 
money — Lien  -  -  -  1 
See  Building  Society. 

 Collective  devise  of  real  estates — Aggrega- 
tion of  charges — Exoneration  of  personal 
estate  -  -  -  -  203 
See  Will.  3. 

 Costs  —  Taxation  —  Solicitor-mortgagee  — 

Negotiation  fee  -  -  -  741 
See  Solicitor.  2. 

 Eeconveyance — Married  woman  —  Trustee 

mortgagee — Concurrence  of  husband — 
Separate  acknowledgment  -  451 
See  Deed. 

 Several  estates  comprised  in  same  devise — 

Interest  on  charges  -        -  347 

See  Settlement.  2. 

 Shares— Eegistration — Transfer  in  blank — 

Equitable  mortgage — Notice — Priority, 
^ee  Company.    12.  522 

 Tenant  for  life — Mortgage  to  discharge 

incumbrances — "  Kequired  "  -  87 
See  Settled  Land,  10. 

 Trustees,  Improper  investment  by — Power 

to  invest  on  real  security  in  Ireland — 
Puisne  mortgage    -  -  786 

See  Teustee.  2. 

MORTMAIN— Trust  for  sale— Right  of  trustees 
to  retain  land  unsold  -  ~  841 
See  Charity.  2. 


NAVIGATION  —  Conservators  —  Dredging— Ri- 
parian owner  -  -  -  163 
See  Thames. 

NEXT  OF  KIN— Sister  of  the  half-blood  — 
Nephews  and  nieces — Domicil — Foreign 

law  483 

See  Will.  9. 

NOMINATION— Friendly  society— Life  policy- 
Assignment  -  -  -  135 
See  Friendly  Society. 

NOTICE — Constructive  notice — Adverse  title — 
Notice  by  tenancy  -  -  -  428 
See  Vendor  and  Purchaser.  4. 

— —  Constructive  notice — Power  of  attorney — 
Borrowing  by  agent — Excess  of  autho- 
rity— Misappropriation — Liability  816 
See  Principal  and  Agent.  2. 

 Person  acting  as  secretary  of  two  companies 

— Knowledge  in  one  character — Pre- 
sumption of  notice  in  other  character 
See  Company.    14.  507 

 Public-house — Licence  in  jeopardy — Re- 
covery of  possession — Disputed  title  386 
See  Receiver. 

 Purchaser    for  value  without   notice  — 

Doubtful  title  -  -  -  599 
-See  Settled  Land.  9. 

 Service  out  of  jurisdiction —  Third-party 

notice — Contribution  -  -  287 
See  Practice.  7. 


"NOTICE— continued. 

 Shares — Registration — Transfer  in  blank — 

Equitable  mortgage— Priority  -  522 
See  Company.  12. 

 Shares  in  company — Implied  power  of  sale 

— Notice  to  mortgagor  -  -  579 
See  Mortgage.  4. 


ONUS  PROBANDI— Legatee  entitled  to  share  on 
surviving  testator — Disappearance — No 
evidence  of  death  -  -  -  723 
See  Will.  6. 

OPTION  TO  PURCHASE— Clog  on  redemption- 
Agreement  subsequent  to  mortgage — 
Conditional  sale  -  -  -  53 
See  Mortgage.  1. 

ORIGINATING  SUMMONS  —  Administration  — 
Costs  out  of  estate — Costs  "  as  between 
solicitor  and  client "  -  -  436 
See  Power  op  Appointment.  3. 

 Articles  of  association — Questions  affecting 

class  of  shareholders  -  -  898 
See  Practice.  5. 


PARTICULARS— Of  objection— Certificate  as  to 
validity  of  patent  being  in  question  494 
See  Patent. 

PARTIES — Adding  defendant— Joint  and  several 
liability  of  trustees  -        -  911 

See  Practice.  6. 

PASTURAGE— Lost  grant,  Presumption  of— Pre- 
sumption of  legal  origin  to  support  long 
user  -----  557 
See  Prescription. 

PATENT — International  Convention — Application 
hy  Patentee  for  Protection  in  Foreign  State — Sub- 
sequent Publication  of  same  Patent  by  another 
Person  in  this  Country — Later  Application  hy 
Patentee  in  this  Country  for  Patent — Anticipation 
—  Certificate  of  Objections — Certificate  as  to 
Validity  of  Patent  being  in  quesiion — Patents, 
Designs,  and  Trade  Marks  Act,  1883  (46  &  47 
Vict.  c.  '57),  s.  29,  sub-ss.  2,  6,  31,  103,  sub-ss.  1,  2. 

When  a  patentee  has  applied  under  s.  103  of 
the  Patents,  Designs,  and  Trade  Marks  Act, 
1883,  for  protection  for  any  invention  in  any 
foreign  State  with  which  the  British  Government 
has  made  an  arrangement  and  afterwards  makes 
an  application  in  this  country  for  his  patent,  he 
has  two  alternatives :  he  may  either  take  a 
patent  to  run  from  the  date  of  his  prior  applica- 
tion to  the  foreign  State,  or  he  may  take  a  patent 
to  run  from  the  date  of  his  English  application, 
but  in  either  alternative  the  date  of  his  applica- 
tion in  this  country  for  the  patent  to  which  he  is 
entitled  under  the  section  if  he  asks  for  it  must 
be  within  seven  months  from  the  date  of  his 
foreign  application :  in  other  words,  he  must 
elect  from  wLat  date  his  patent  is  to  run  within 
seven  months  from  the  date  of  his  foreign  appli- 
cation. 

The  plaintitFs  sued  and  went  to  trial  in  respect 
of  an  alleged  infringement  of  four  patents.  At 
the  trial  tbey  abandoned  their  case  as  to  the  first 
three  patents  and  proceeded  on  the  fourth.  The 
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Court  held  that  the  fourth  patent  was  invalid  for 
want  of  novelty,  and  that  there  had  been  no 
infringement  even  if  it  bad  been  valid,  and  dis- 
ruissed  the  action  with  costs  : — 

Held,  that  the  Court  could  not  give  a  certifi- 
cate under  s.  29  of  the  Patent  Act,  1883,  that 
■the  particulars  of  objection  delivered  by  the 
defeiidanls  in  respect  of  the  first  three  patents 
were  reasonable  and  proper. 

Mandleherg  y.  Morley,  (lSd5)  12  Eep.  Pat.  Cas. 
■35,  followed. 

In  respect  of  the  fourth  patent  the  defendants 
had  delivered  particulars  of  objection,  including 
<a)  a  reference  to  certain  inventions  which  shewed 
that  the  patent  was  void  for  want  of  novelty ;  (h) 
a  specification  and  particulars  referririgto  certain 
electric  furnaces  previously  invented  by  other 
persons.  The  patent  made  no  claim  to  an  electric 
furnace  as  part  of  the  invention,  but  claimed 
for  a  process  in  which  electric  furnaces  were 
•used : — 

Held,  that  it  was  a  matter  for  proof  and  not 
ior  particulars  of  objection  to  shew  what  the 
lurnaces  were,  and  that  the  defendants  were  not 
<^ntitled  to  a  certificate  under  s.  29  as  to  the 
particulars  of  objection  (b). 

.1  ^®  ^P^aiJitiffs  asked  that,  notwithstanding 
the  lourth  patent  had  been  declared  invalid,  tiie 
•Court  should  give  them  a  certificate,  under  s  81 
ot  the  Act,  that  the  validity  of  the  patent  had 
come  in  question  : — 

Held,  that  the  certificate  under  the  section 
could  only  be  granted  where  the  patent  had  been 
>tieclared  valid. 

^aslam  Co.  v.  Hall,  (1887)  5  Eep.  Pat.  Cas. 
3,  27  (sec  also  ibid.  144),  not  followed.  Acety- 
lene Illuminating  Company  v.  United  Alkali 


POLICY— Life  insurance. 

See  under  Insukance,  Lite. 

POSSESSION— Infant  tenant  fur  life— Possession 
during  minority — Guardian — Trustee 
See  Settled  Land.    8.  391 

 Kecovery  of  possession  —  Public-house  — 

Licences  in  jeopardy — Disputed  title 
See  Receiver.  386 

POST  OFFICE  —  Savings  bank  deposit-book  — 
Evidence — Delivery  -  -  680 
See  Donatio  Mortis  Causa.  1. 

POWER  OF  APPOINTMENT  —  Execution  — 
General  Power — Married  Woman — Appointment 
by  Will— Administrator  with  the  Will  annexed — 
Might  to  receive  Fund. 

An  administrator  with  the  will  annexed  can 
give  a  valid  receipt  for  settled  personalty  ap- 
pointed by  will  under  a  general  power,  even 
where  the  appointor  was  a  married  woman  who 
died  before  the  coming  into  operation  of  the 
Married  Women's  Property  Act,  1882  (45  &  46 
Vict.  c.  75). 

Re  Philbrich's  Trusts,  (1865)  13  W.  R.  570, 
and  In  re  Hoslcin's  Trusts,  (1877)  5  Ch.  D.  229; 
G  Ch.  D.  281,  applied.  In  re  Peacock's  Settle- 
ment. Kelcey  v.  Harrison  Swinfen  Eady  J.  652 


Company  - 


Buckley  J.  494 


•  Agreement  to  grant  to  promoter  and  that 
he  or  intended  company  should  accept 
licenco  to  use  patent -Privity  of  con- 
tract -  -  _  -  -  146 
See  Contract. 

PATRON— Advowson— Infant— Trustees  to  pre- 
sent during  minority— Guardian  400 
See  Ecclesiastical  Law\ 

PAYMENT  INTO  COITRT-Denial  of  liability- 
Action  "proceeded  with"  — Costs  — 
1  ublic  authorities  protection  -  197 
See  Costs. 

PAYMENT  OUT  OF  COURT-French  subject 
entitled— Conflict  of  laws—"  Prodigal " 
See  Conflict  of  Laws.    2.  488 

■  Sheriff's  costs— "Deduction  "  from  purchase- 
money— Lands  Clauses  Act 
See  Practice.  3. 

PERPETUITY  -  Dignity  -  Period  of 

vesting— Will-Construction 
See  Heirlooms. 

■  Marriecl  woman— Restraint  on  anticipation 

—Rule  against  perpetuities— Severance 
of  class        -        _        _  _ 
See  Husband  and  Wife. 

PLAN— Light— Derogation  from  grant— Impli- 
cation—Building  agreement  -  926 
See  Easement. 


absolute 
-  637 


2.  — —  General  Power — Exercise  by  Will — 
Extent  of  Exercise — Intention — Blending  of  ap- 
pointed Property  with  Testator^s  own  Property 
—  Wills  Act,  1837  (1  Vict.  c.  26),  s.  27. 

A  testatrix,  who  had  a  general  power  of 
appointment  over  the  funds  comprised  in  her 
marriage  settlement,  by  her  will  in  exercise  of 
the  power  appointed  that  the  trustees  of  the 
settlement  should  stand  possessed  of  9000Z.,  part 
of  the  funds,  in  trust  for  six  persons  named  in 
the  will.  And  in  further  exercise  of  the  power 
she  apiDointed  that  the  trustees  should  stand 
possessed  of  the  residue  of  the  funds  in  trust  as 
to  lOOOZ.  for  W.  P.  Shaw,  and  as  to  the  residue 
thereof  in  trust  for  Henry  Shaw.  And,  after 
bequeathing  some  specific  and  pecuniary  legacies, 
the  testatrix  made  the  following  bequest :  "  As 
to  the  rest  and  residue  of  my  real  and  personal 
estate  I  devise,  bequeath,  and  appoint  the  same, 
subject  to  the  payment  thereout  of  my  debts, 
funeral  and  testamentary  expenses,  unto  Henry 
Shaw."  Henry  Shaw  died  before  the  testatrix. 
The  testatrix  had  personal  estate  of  her  own, 
but  she  had  no  real  estate : — 

Held,  by  Romer  and  Cozens-Hardy  L.JJ., 
that  the  testatrix  had  by  her  will  exercised  the 
power  for  all  purposes  and  had  blended  the 
326  !  settlement  funds  with  her  own  property,  and 
that  the  appointed  fund,  so  far  as  it  had  lapsed 
by  the  death  of  Henry  Shaw,  went,  subject  to 
the  payment  thereout  of  her  debts  and  funeral 
and  testamentary  expenses  and  her  pecuniary 
legacies,  to  her  next  of  kin,  and  not  to  the  persons 
entitled  under  the  settlement  in  default  of 
appointment : 

Held,  by  Vaughan  Williams  L  J.,  that,  having 
regard  to  other  clauses  in  the  will,  the  testatrix 
had  not  shewn  an  intention  to  exercise  the 
power  for  all  purposes  so  as  to  make  the  settled 
fund  her  own,  and  that,  so  far  as  the  appoint- 
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ment  had  lapsed,  the  fund  went  to  the  persons 

entitled  in  default  of  appointment. 

Decision  of  Byrne  J.  reversed. 

Per  Komer  L.J. :  In  re  Bavies'  Trusts  (1871) 
L.  K.  13  Eq.  163,  and  In  re  Be  Lusi's  Trusts, 
(1879)  3  L.  K.  Jr.  232,  distinguished. 

Per  Cozens-Hardy  L.J. :  Coxen  v.  Rowland, 
[1894]  1  Ch.  406,  approved.  In  re  Maeten. 
Shaw  v.  Makten       -        -        -    C.  A.  314 

3.   Bemoteness,  Appointment  Void  for — 

Covenant  as  to  Mode  of  Execution  of  special  Testa- 
mentary Power  —  Will  —  Election  —  Originating 
Summons — Administration — Costs  out  of  Edate — 
Costs  "  as  hetiveen  Solicitor  and  Client " — Bules  of 
Supreme  Court,  1883,  Order  Lxr.,  r.  27,  suh-r.  29 
(Rules  of  Supreme  Court,  January,  1902,  r.  10). 

In  applying  the  doctrine  of  election  as  to 
taking  under  or  against  an  instrument,  there  is 
no  distinction  in  principle  between  an  appoint- 
ment which  is  void  because  it  is  in  excess  of  the 
power  and  an  appointment  which  is  void  as 
transgressing  the  rule  against  perpetuity. 

A  covenant  to  exercise  a  special  testamentary 
power  in  a  particular  way  is  void. 

W.  B.  by  his  will  gave  property  upon  trust 
for  the  children  of  A.  B.  as  A.  B.  should  by  will 
appoint,  and  in  default  of  appointment  for  the 
children  equally.  A.  B.  covenanted  with  the 
trustees  of  his  marriage  settlement  to  exercise 
the  power  in  a  particular  way.  A.  B.  by  his 
will  made  an  appointment  to  his  son  for  life 
with  an  appointment  over  which  was  void 
as  transgressing  the  rule  against  perpetuity,  and 
he  also  made  a  bequest  of  property  of  his  own  in 
favour  of  the  son.  The  covenant  was  not  satisfied 
by  the  terms  of  the  will : — 

Held,  that  the  son  of  A.  B.  was  bound  to 
elect  between  the  interest  bequeathed  to  him  in 
the  property  of  A.  B.  and  his  interest  in  default 
of  appointment  under  the  will  of  W.  B. : 

Held,  also,  that  the  covenant  was  void,  and 
therefore  could  not  be  enforced  against  the  estate 
of  A.  B. 

In  re  Warren's  Trusts,  (1884)  26  Ch.  D.  208, 
distinguished.  In  re  Bradshaw.  Bradshaw  v. 
Bradshaw      -        -        -    Kekewich  J.  436 

4.   Special  Power  —  Exercise  hy  Will — 

Settled  Land — Lease  hy  Appointor  after  Exercise 
of  Power  hy  Will — Lease  in  Consideration  of  Pre- 
mium— Operation  of  Appointment  on  Premium — 
Ademption — "  Capital  Money  " — Change  of  Invest- 
ment—Wills  Act,  1837  (1  Vict.  c.  26),  ss.  23,  24,  27 
—Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38), 
s.  22,  suh-8.  5— Settled  Land  Act,  1884  (47  &  48 
Vict.  c.  18),  8.  4. 

A  tenant  for  life  of  real  estate,  who  had 
under  the  settlement  power  to  appoint  the 
estate  by  will  among  his  children  after  his  own 
death,  made  a  will  by  which  he  appointed  part 
of  the  estate  to  one  son  and  part  of  it  to  another 
son.  After  the  execution  of  the  will  the  testator, 
in  exercise  of  the  power  conferred  on  him  as 
tenant  for  life  by  the  Settled  Land  Act,  1882, 
granted  leases  of  parts  of  the  appointed  property 
in  consideration  of  i)remium3  paid  by  the  lessees. 
The  premiums  were  paid  to  the  trustees  of  the 
settlement,  and  were  invested  by  them : — 

Held,  that,  neither  by  virtue  of  s.  24  of  the 
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Wills  Act,  1837,  nor  by  virtue  of  s.  22,  sub-s.  5, 
of  the  Settled  Land  Act,  1882,  did  the  appointment 
carry  the  premiums  to  the  appointees. 

And,  there  being,  in  the  opinion  of  the  Court, 
nothing  in  the  will  to  shew  an  intention  that  the 
premiums  should  pass  under  the  appointment  :— 

Held,  that  the  premiums  went  as  in  default 
of  appointment  under  the  provisions  of  the 
settlement. 

Decision  of  Byrne  J.  affirmed. 

Though  an  appointment  made  by  will  in 
exercise  of  a  power  takes  effect  under  the 
instrument  creating  the  power,  it  has  no  opera- 
tion until  the  death  of  the  testator.  There  is  no 
relation  back  to  the  date  of  the  execution  of  the 
will. 

The  doctrine  of  ademption  applies  to  an 
appointment  by  will,  whether  made  under  a 
general  or  under  a  special  power. 

An  appointment  by  will  fails  in  case  of  the 
non-existence  at  the  death  of  the  testator  of 
either  the  object  or  the  subject  of  the  appointment. 

Decision  of  Farwell  J.  in  In  reDowsett,  [1901} 
1  Ch.  398,  approved. 

Dicta  of  Lord  Cairns  in  Cooper  v.  Martin, 
(1867)  L.  E.  3  Ch.  at  p.  56,  approved. 

Dicta  of  Lord  St.  Leonards,  Sugden  on 
Powers,  8th  ed.  pp.  308,  309,  disapproved.  In  re 
Moses.    Beddington  v.  Beddington    C.  A.  100 

 Absolute  gift  —  Power  to  use  capital  if 

income  not  "  suflScient "  -  -  76 
See  Will.  1. 

 Costs  of  administering  trust  fund  —  Suc- 
cessive appointments  of  specific  sums — 
Appointment  of  residue  -  -  457 
See  Practice.  1. 

 Estate  duty — Appointed  fund — Eesidue— 

Testamentary  expenses  -  -  248 
See  Revenue. 

POWER  OF  ATTORNEY — Attorney  innocently 
acting  under  forged  power — Liability 
of  agent — Third  party — Indemnity  610 
See  Principal  and  Agent.  1. 

 Borrowing  by  agent  —  Misappropriation — 

Excess  of  authority — Liability  -  816 
See  Principal  and  Agent.  2. 

POWER  OF  SALE— Implied— Shares  in  company 
— Notice  to  mortgagor  -  -  57^ 
See  Mortgage.  4. 
PRACTICE  —  Appeal  —  Order  whether  Final  or 
Interlocutory — Solicitor — Summons  for  delivery  of 
Bill  of  Costs  and  Taxation — Order  dismissing 
Summons — Rules  of  Supreme  Court,  1883,  Order 
LViiL,  rr.  3,  9,  15. 

An  order  dismissing  an  originating  summon* 
for  delivery  of  a  bill  of  costs  by  a  solicitor  and. 
taxation  is  a  final  order,  and  an  appeal  from  it 
should  be  treated  as  a  final,  not  an  interlocutory, 
appeal.    In  re  Herbert  Reeves  &  Co.    C.  A.  29' 

2.   Costs  —  Administration  Action — Real 

and  Personal  Estate  —  Apportionment  —  Land 
Transfer  Act,  1897  {60  &  61  Vict.  c.  65),  ss.  ly 
sub-s.  1,  2,  sub-s.  3. 

The  settled  practice  of  the  Chancery  Division, 
as  stated  in  In  re  Middleton,  (1882)  19  Ch.  D. 
552,  that  the  costs  of  an  administration  action  so 
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far  as  they  have  been  increased  by  the  adminis- 
tration of  the  real  estate,  are  to  be  borne  by  that 
real  estate,  has  not  been  altered  or  aifected  by 
the  Land  Transfer  Act,  1897.  In  re  Jones. 
Elgood  v.  Kinderley.   Elgood  v.  Jones 

Buckley  J.  92 

3.   Costs — Compuhory  Purchase  of  Land 

hy  Public  Body — Wilful  Neglect  of  Vendor  to 
malie  out  Good  Title — Payment  of  Purchase-money 
into  Court — Costs  of  Petition  for  Payment  out — 
Discretion  of  Court — Refusal  of  Vendor  to  give 
Possession —  Warrant  to  Sheriff — Sheriff's  Costs — 
"  Deduction  "  from  Purchase-money  —  Lands 
Clauses  Consolidation  Act,  1845  (8  (f;  9  Vict.  c.  18), 
ss.  80,  91 — Supreme  Court  of  Judicature  Acty  1890 
(53  &  54  Vict.  c.  44),  s.  5. 

Notwithstanding  that  in  s.  80  of  the  Lands 
Clauses  Consolidation  Act,  1845,  certain  cases  are 
excepted  from  the  power  thereby  given  to  the 
Court  to  order  costs  to  be  paid  by  the  promoters 
of  an  undertaking  when  money  has  been  deposited 
in  court,  the  Court  has  now,  by  virtue  of  s.  5  of 
the  Supreme  Court  of  Judicature  Act,  1890,  a 
discretionary  power  to  order  payment  of  costs  in 
the  excepted  cases. 

The  sheriff's  costs  of  a  warrant  to  give  posses- 
sion of  land,  incurred  after  payment  of  the  pur- 
chase-money into  court  by  the  promoters,  were 
ordered  to  be  paid  out  of  the  fund  in  court.  In 
re  ScHMARR      -        -        -        -    C.  A.  326 

4.    Costs — Power  of  Appointment — Suc- 
cessive Appointments  of  Specific  Sums — Appoint- 
ment of  Residue — Costs  of  administering  Trust 
Fund — Estate  Duty. 

A  husband  and  wife,  in  exercise  of  a  joint 
power  of  appointment  over  a  trust  fund  (subject 
to  their  respective  life  estates  therein)  amongst 
the  children  of  the  marriage,  appointed  three 
sums  of  lOjOOOZ.  in  trust  for  their  three  elder 
daughters,  and  appointed  the  residue,  after  satis- 
fying the  three  previous  appointments,  in  trust 
for  their  fourth  daughter,  but  so  that  the  appoint- 
ment should  not  exceed  10,000Z.  The  fund  was 
not  suflficient  to  provide  for  the  appointment  of 
the  full  sum  of  10,000Z.  to  the  fourth  daughter. 
Upon  the  distribution  of  the  fund ; — 

Held^  applying  the  rule  laid  down  by  Chitty  L.J. 
in  In  re  Saunders,  [1898]  1  Ch.  17,  23,  that  the 
general  costs  of  administering  the  trust  fund, 
including  the  costs  of  raising  the  estate  duty 
payable  on  the  respective  deaths  of  the  husband 
and  wife  and  the  costs  of  raising  the  appointed 
sums,  ought  to  be  borne  rateably  by  the  four 
appointed  sums.  In  re  Chisholm.  Goddard  v. 
Brodie  -  Kekewich  J.  457 

5.    Originating  Summons — Construction 

of  Written  Instrument " — Company — Articles  of 
Association — Questions  affecting  Class  of  Share- 
Jiolders — Preference  Shares — Rules  of  Supreme 
Court,  1883,  xvi.,  r.  32  (b);  Order  Liv.  A,  rr.  1,  2. 

A  company  proposing  to  issue  new  preference 
shares  ranking  pari  passu  with  its  existing  prefer- 
ence shares  served  on  one  of  its  preference  share- 
holders (sued  on  behalf  of  himself  and  the  other 
preference  shareholders)  an  originating  summons 
for  the  determination  of  certain  questions,  with 
reference  to  the  proposed  issue,  arising  on  the 
construction  of  the  articles  of  association. 


"S'&LCTICTL— continued. 

Buckley  J.  refused  to  appoint  the  defendant 
to  represent  the  class,  and  said  that  he  would 
not  decide  the  questions  so  as  to  bind  the  class  of 
preference  shareholders  unless  a  meeting  of  them 
was  first  called  and  nominated  a  person  to  repre- 
sent them,  in  which  case  he  would  appoint  him 
to  represent  the  class.  He,  however,  decided  the 
question  as  between  the  company  and  the  defend- 
ant. Morgan's  Brewery  Company  v.  Crosskill. 

Buckley  J.  898 

6.   Parties  —  Adding  Defendant  —  Joint 

and  Several  Liability  of  Trustees — Action  against 
one  Trustee  only — Application  to  join  Co-trustee 
for  purpose  of  Contribution  ^Rides  of  Supreme 
Court,  1883,  Order  xvi.,  r.  11. 

G.  and  C.  were  the  trustees  of  a  settlement. 
C.  died,  and  X.,  his  legal  personal  representative^ 
lived  in  Ireland.  M.,  the  cestui  que  trust,  brought 
an  action  against  G.,  alleging  a  breach  of  trust 
by  him  and  C,  and  claiming  payment  by  G.  of 
the  amount  lost  by  the  breach.  A  third-party 
notice,  by  which  G.  claimed  contribution  from 
the  estate  of  C,  and  the  order  giving  leave  to 
serve  it  on  X.  in  Ireland,  were  set  aside  by  the 
Court  of  Appeal  without  prejudice  to  an  applica- 
tion by  G.,  under  Order  xvi.,  r.  11,  to  add  X.  afr 
a  defendant  to  the  action :  McCheane  v.  Gyles, 
[1902]  1  Ch.  287. 

On  the  application  to  add  X.  being  made,  it 
was  opposed  by  the  plaintiff : — 

Held,  that  X.  ought  not  to  be  added  as  a. 
defendant  against  the  plaintiff's  wish. 

Dix  V.  Great  Western  Ry.  Co.,  (1886)  34r 
W.  K.  712,  and  Montgomery  v.  Foy,  Morgan  & 
Co.,  [1895]  2  Q.  B.  321,  distinguished.  McCheank 
V.  Gyles  (No.  2)  -       -       -    Buckley  J.  911 

7.  Service — Procedure — Action  for  Breach 

of  Trust — Relief  claimed  by  Defendant — Contribu- 
tion— Third-party  Notice — Third  Party  out  of 
Jurisdiction  —  "  Necessary  or  Proper  Party  "  — 
Service  out  of  Jurisdiction — Service  in  Ireland — 
Application  for  Leave  —  Judicature  Act,  1873 
(36  &  37  Vict.  c.  66),  s.  24,  sub-s.  3— Rules  of 
Supreme  Court,  1883,  Order  xi.,  rr.  1  (gf),  2; 
Order  xvi.,  rr.  11,  48. 

The  third-party  procedure,  which  is  the 
creature  of  the  Judicature  Act,  1873,  s.  24, 
sub-s.  3,  is  governed,  as  regards  service  out  of 
the  jurisdiction  of  a  third-party  notice  issued  by 
a  defendant  under  Kules  of  the  Supreme  Court, 
1883,  Order  xvi.,  r.  48,  by  Order  xi.,  r.  1 ;  so  that 
a  defendant  can  only  obtain  leave  to  serve  such 
a  notice  on  a  third  party  out  of  the  jurisdiction 
when  the  subject-matter  of  his  claim  falls  under 
one  or  other  of  the  specific  cases  mentioned  in 
Order  xi.,  r.  1,  in  which  service  of  a  writ  out  of 
the  jurisdiction  will  be  allowed. 

Thus  where,  in  an  action  by  a  cestui  qu& 
trust  against  the  survivor  of  two  trustees  for 
breach  of  trust,  the  defendant  applied  under 
Order  xi.,  r.  1  {g),  for  leave  to  serve  the  legal 
personal  representative,  resident  in  Ireland,  of 
the  deceased  trustee,  as  being  "a  necessary  or 
proper  party"  to  the  action,  with  a  third-party 
notice  issued  under  Order  xvi.,  r.  48,  and  claiming 
contribution  : — 

Held,  by  the  Court  of  Appeal,  that  Order  xi., 
r.  1  ((/),  had  no  application  to  a  third-party 
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notice  for  contribution  (unless,  semhle,  there  were 
at  least  two  contributors  one  of  whom  was  within 
the  jurisdiction);  and  that  contribution  from  a 
single  contributor  was  not  one  of  the  cases  men- 
tioned in  that  order  in  which  service  of  a  writ 
out  of  the  jurisdiction  could  be  allowed.  An 
order  made  by  Buckley  J.,  giving  the  defendant 
leave  to  serve  his  notice  on  the  third  party  in 
Ireland,  was  therefore  discharged,  but  without 
prejudice  to  any  application  by  him  under 
Order  xvi.,  r.  11,  to  add  the  third  party  as  a 
defendant  to  the  action.   McCheane  v.  Gyles 

C.  A.  287 

8.    Summons  for  Directions — Notice  of 

Application  to  Master — Interlocutory  Matter  — 
Order  in  Chambers  dismissing  Action — Jurisdic- 
tion— Bules  of  Supreme  Court,  Order  ZA'X,  rr.  1, 
2,  4,  5. 

Where  a  summons  for  directions  has  been 
issued  under  Order  xxx.,  r.  1,  there  is  jurisdic- 
tion, upon  an  application  by  a  defendant  in 
chambers  for  further  directions  on  notice  under 
rule  5,  to  strike  out  a  statement  of  claim  on  the 
ground  that  it  discloses  no  reasonable  cause  of 
action,  and  to  dismiss  the  action  with  costs  as 
frivolous  and  vexatious.  An  application  of  this 
nature  is  an  interlocutory  matter  within  rule  5, 
which  is  not  controlled  or  limited  by  rule  2  to 
the  matters  therein  particularly  enumerated 
Pepperell  v.  Hird         -        -    Byrne  J.  477 

 Payment  out  of  court  —  French  subject 

entitled — Conflict  of  laws — "  Prodigal " 
See  Conflict  of  Laws.  2.  488 
 Public-house — Licences  in  jeopardy — Re- 
covery of  possession — Disputed  title  386 
See  Receiver. 

PREFERENCE— Tolls— Equality— Undue  pre- 
ference— Ultra  vires  -  -  369 
See  Railway.  2. 

PREMIUM — Lease  in  consideration  of — Opera- 
tion of  appointment  on  premium  100 
See  Power  of  Appointment.  4. 

PRESCRIPTION— Zosi  Grant,  Fresumption  of— 
Inclosure  Act — Award — Drainage,  Preservation  of 
— Eestriction  of  Pasturage  on  lioad  to  Sheep — 
Fresumption  of  Legal  Origin  to  support  long 
User. 

A  lost  grant  cannot  be  presumed  where  such 
a  grant  would  have  been  in  contravention  of  a 
statute. 

By  an  Act  providing  for  the  inclosure  of 
certain  commons,  and  their  drainage  in  connec- 
tion with  that  of  a  larger  area  in  a  fen  level,  as  a 
work  of  public  utility,  it  was  enacted  that  the 
herbage  on  roads  to  be  set  out  under  the  Act 
fchould  belong  to  the  person  or  persons  to  whom 
the  Inclosure  Commissioners  should  by  their 
award  allot  the  same,  and  that  in  their  award  the 
Commissioners  should  insert  such  orders,  regula- 
tions, and  determinations,  to  be  observed  and 
followed  by  the  several  proprietors,  as  should  bo 
necessary  or  proper  to  be  inserted  tlierein,  for 
the  completing  and  maintaining  of  the  said 
drainage  and  inclosure.  By  their  award  the 
Commissioners  awarded  that  the  herbage  on 
certain  roads,  which  adjoined  watercourses,  should 
belong  to  the  surveyor  of  liighways,  to  be  by  him 


PRESCRIPTION— confmwecZ. 
let  annually  for  the  depasturing  of  sound  and 
and  healthy  sheep,  but  of  no  other  cattle  or  stock 
whatever.  The  surveyors  of  highways  had  for 
more  than  fifty  years  made  a  practice  of  letting 
the  herbage  on  the  roads  for  the  depasturing  of  a 
certain  number  of  horses  and  cattle  as  well  as 
sheep  : — 

Held,  that,  upon  the  true  construction  of  the 
Act  and  award,  the  prohibition  of  the  pasturage 
on  the  roads  of  stock  other  than  sheep  was 
intended  to  be  a  permanent  provision  :  that  it 
was  meant,  not  merely  for  the  protection  of  the 
allottees  of  land  under  the  Act,  but  also  for  the 
preservation  of  the  drainage  system  in  the  public 
interest ;  that  it  was  therefore  not  competent  for 
the  allottees  or  any  body  of  persons  to  make  a 
grant  or  release  in  favour  of  the  surveyor  of  high- 
ways, so  as  to  extend  the  right  of  pasturage  to 
stock  other  than  sheep ;  and  that  consequently  a 
legal  origin  could  not  be  presumed  in  order  to 
support  the  above-mentionetl  practice  of  the  sur- 
veyors of  highways. 

Decision  of  Cozens-Hardy  J.,  [1901]  1  Ch.  22, 
reversed.  Neaverson  v.  Peterborough  Rural 
District  Council       -        -        -    C.  A.  657 

 Ancient  lights—"  Substantial "  interference 

— Angle  of  45  degrees  -  -  302 
See  Light  and  Air. 

PRESUMPTION— Legatee  entitled  to  share  on 
surviving  testator  —  Disappearance  — 
No  evidence  of  death  -  -  723 
See  Will.  G. 

 Lost  grant  —  Pasturage  —  Presumption  of 

legal  origin  to  support  long  user  -  657 
See  Prescription. 

 Lest  grant — Right  to  use  of  water  -  649 

See  Water. 

 Policy  made  payable  to  another— Purchase 

in  name  of  a  stranger— Presurnption  of 
intention  -  -  -  -  282 
See  Insurance,  Life. 

 Subway  approaches — Property  in  subsoil  of 

road  ad  medium  filum  -  -  269 
See  London. 

PRINCIPAL  AND  AGENT— 5an7i  of  England— 
Transfer  of  Stock— Attorney— Innocent  Misrepre- 
sentation—  Implied  Warranty  of  Authority  — 
Change  of  Position — Forged  Power — Attorney  in- 
nocently acting  under  Forged  Power — Liability  of 
Agent— Third  Party— Indemnity. 

S.,  a  stockbroker,  produced  to  the  Bank  of 
England  a  power  of  attorney  for  the  sale  and 
transfer  of  Consols  standing  in  the  names  of  the 
plaintiff  and  another  person,  a  solicitor,  the  form 
of  power  having  been  obtained  in  ordinary  course 
fiom  the  bank  by  S.  upon  the  instructions  of  the 
solicitor,  wiio  professed  to  act  on  behalf  of  the 
plaintiff  as  well  as  himself;  but  the  plaintifl: 
knew  nothing  of  the  mutter.  The  power  pur- 
ported to  be  signed  by  both  stockbrokers,  and  at 
the  foot  was  the  usual  "  demand  to  act  "  signed 
by  8.  Acting  on  that  "demand,"  and  in  pur- 
suance of  their  statutory  duty,  the  bank  allowed 
S.  to  execute  the  transfer  in  the  bank  books  as 
"  attorney  "  for  the  two  stockholders.  S.  received 
the  purchase-money  under  the  power  and  paid  it 
to  the  solicitor,  who  applied  it  to  his  own  use 
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PRINCIPAL  AND  A.fiEHT— continued. 
Subsequently  it  was  discovered  that  the  plaintilf 's 
signature  to  the  power  had  been  f<irged,  where- 
upon, in  an  action  by  the  plaintiff  against  the 
bank,  the  latter  were  ordered  to  transfer  to  him 
the  like  sum  of  Consols,  and  also  to  pay  to  him 
all  back  dividends,  together  with  the  costs  of  the 
action.  The  bank  then  claimed  indemnity  as 
against  S.  under  a  third-party  notice. 

No  blame  was  attributable  either  to  S.  or  to 
the  bank  for  what  had  happened  : — 

Held,  that  a  warranty  was  to  be  implied  as 
against  S.  of  the  authority  upcm  which  he  "  de- 
manded" of  the  bank  the  performance  of  their 
statutory  duty,  and  that  this  implied  warranty 
rendered  him  liable  to  indemnify  the  bank. 

The  principle  laid  down  in  Collen  v.  Wright, 
(1857)  8  E.  &  B.  G47,  657,  and  the  rule  deduced 
therefrom  by  Lord  Esher  M.K.  in  Firhanh's 
Executors  v.  Humphreys,  (188G)  18  Q.  B.  D.  54, 
60,  adopted  and  applied. 

The  above  cases,  and  also  Low  v.  Bouverie, 
[1891]  3  Ch.  82,  discussed. 

Decision  of  Kekewich  J.,  [1901]  1  Ch.  652, 
affirmed. 

The  rule  in  Collen  v.  Wright,  8  E.  &  B.  647, 
657,  which  is  left  untouched  by  Derrij  v.  Peek, 
(1889)  14  App.  Cas.  337,  is  not  limited  to  a  ease 
where  the  person  professing  to  have  authority  as 
an  agent  purports  to  make  a  contract  on  behalf 
of  his  alleged  principal.  It  extends  to  any  case 
where  a  person  professing  to  have  authority  as 
agent  induces  another  to  act  in  a  matter  of 
business  on  the  faith  of  his  having  authority. 
Oliver  v.  Bank  of  England         -    C.  A.  610 

2.    Power  of  Attorney — Construction — 

General  Words— Ejusdem  generis — Borroiving  by 
Agent — Pepresentation  of  Authority — Excess  of 
Authority — Money  paid  into  Banking  Account  of 
Principal — Money  in  Possession  of  Principal — 
Money  had  and  received  to  Use  of  Principal — 
31isappropriation  by  Agent — Liability  of  Princi- 
pal  to  Lender — Conduct — Constructive  Notice — 
Edo'ppel. 

The  plaintiff  carried  on  business  as  a  tobacco 
merchant  in  Melbourne,  Australia,  under  a  firm 
name.  He  also  had  a  London  office  bearing  the 
firm  name,  at  which  tbe  business  of  purchasing 
and  paying  for  goods  in  London  and  shipping 
them  to  Melbourne  was  carried  on.  While  absent 
in  Australia  he  appointed  an  agent  at  the  London 
office  under  a  power  of  attorney,  describing  him 
(the  plaintiff)  as  of  Melbourne  trading  as  a 
tobacco  merchant  under  the  firm  name,  and 
authorizing  the  agent  for  him  (the  plaintiff)  and 
in  his  name,  or  in  his  trading  name,  "  to  purchase 
and  to  make  any  contract  for  the  purchase  of 
any  goods  in  connection  with  the  business  carried 
on  by  me  as  aforesaid,"  and  to  make  such  pur- 
chase either  for  cash  or  on  credit,  with  power  to 
modify  or  cancel  the  contracts  for  purchase,  and 
"where  necessary  in  connection  with  any  pur- 
chase made  on  my  behalf  as  aforesaid,  or  in  con- 
nection with  my  said  business,"  to  make,  draw, 
sign,  accept,  or  indorse  any  bills  of  exchange  or 
promissory  notes  which  should  be  requisite  or 
proper  in  the  premises,  and  to  sign  the  plaintiff's 
name  or  his  trading  name  to  any  cheques  on  his 
banking  account  in  London. 


PRINCIPAL  AND  AGENT— cowfmwed. 

The  agent,  purporting  to  act  under  the  power 
of  attorney,  obtained  a  loan  of  4000Z.  from  the 
defendants,  a  firm  of  cigar  merchants  in  London 
who  had  previously  had  frequent  business  deal- 
ings, including  loan  transactions,  with  the  plain- 
tiff. On  applying  for  the  loan  the  agent,  who 
was  well  known  to  the  defendants,  represented 
that  the  power  of  attorney  authorized  him  to 
borrow  money,  and  that  the  loan  was  required 
for  the  purposes  of  the  plaintiff's  business.  At 
the  same  time  he  produced  to  them  the  power 
itself,  but,  being  satisfied  with  his  assurances, 
they  did  not  read  it.  On  receiving  the  4000Z. 
the  agent  handed  to  the  defendants  as  security 
bills  of  exchange  for  the  amount  accepted  in  his 
own  name  per  pro  the  plaintiff's  firm.  He  then 
paid  the  4000/.  into  the  plaintiff's  London  bank- 
ing account,  drew  it  out  by  cheques  drawn  by 
him  under  the  power,  and  applied  it  to  his  own 
use. 

The  plaintiff,  being  at  that  time  in  Australia, 
had  no  knowledge  of  the  loan  transaction.  In  an 
action  by  him  against  the  defendants  to  restrain 
them  from  negotiating  the  bills  upon  the  ground 
that  they  had  been  accepted  without  his  autho- 
rity, and  upon  a  counter-claim  by  the  defendants 
against  the  plaintiff  for  the  40U0Z.  as  money  had 
and  received  by  him  to  their  use : — 

Held,  (1)  upon  the  construction  of  the  power 
of  attorney,  that  it  gave  the  agent  power  to  pur- 
chase only,  with  such  powers  as  were  necessarily 
implied  by  the  appointment  of  the  agent  as  pur- 
chasing agent,  and  did  not  confer  authority  to- 
borrow ;  a'nd  (2)  that  the  primary  cause  of  the 
loss  of  the  4000?.  was  the  neglect  by  the  defend- 
ants of  ordinary  business  precautions  when  lend- 
ing the  money  to  the  agent,  and  that  they  were 
therefore  estopped  by  this  neglect,  and  also  by 
constructive  notice  that  the  agent  had  no  power 
to  borrow,  from  claiming  it  as  money  had  and 
received  by  the  plaintiff  to  their  use. 

Quxre,  per  Yaughan  Williams  L.J.,  whether 
the  circumstances  were  such  as  to  entitle  the- 
plaintiff  to  plead  ignorance  or  absence  of  means 
of  knowledge  of  the  transaction  as  constituting 
by  itself  a  sufficient  answer  to  the  defendants* 
claim  as  for  money  had  and  received. 

Marsh  V.  Keating,  (1834)  1  Bing.  N.  C.  198 
2  CI.  &  F.  250  ;  37  R.  R.  75,  discussed. 

Decision  of  Farwell  J.,  [1901]  1  Ch.  261,. 
affirmed.    Jacobs  v.  Morris  -        -    C.  A.  81& 

 Copyright  —  Infringement — Agent — Estop- 
pel -  -  -  -  -  631 
See  Copyright.  2. 

PRINCIPAL  AND  ^-WKETY— Guarantee— Bond 
to  secure  Fidelity  of  Employee — Death  of  Surety 
— Notice — Determination  of  Liability. 

Where  a  bond  is  given  by  a  surety  for  the 
integrity  of  a  person,  in  consideration  of  that 
person's  being  appointed  to  an  office  by  the 
obligee  of  the  bond,  the  liability  of  the  surety 
will  not,  unless  expressly  so  stipulated  in  the 
bond,  be  determined  by  his  death.  In  re  Ckace. 
Balfour  v.  Crace  -        -        -    Joyce  J.  733 

PRIORITY— Shares— Registration— Transfer  in 
blank— Equitable  mortgage — Notice 
See  Company.    12.  622^ 
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iPEIVATE  INTERNATIONAL  LAW— "Mobilia 
sequuntur  personam" — EDglish  fund 
belonging  to  Austrian  who  has  died 
without  heirs — Eight  of  succession  847 
See  Bona  Vacantia, 

IPRIVITY  or  CONTRACT— Contract  with  pro- 
moter for  benefit  of  intended  company — 
Katification — Adoption  -  -  146 
See  Contract. 

TROB  ATE— Unattested  will— Domiciled  foreigner 
— Leaseholds — Administration  with  will 
annexed  -  -  -  -  24 
See  Conflict  of  Laws.  1. 

PRODIGAL  " — Payment  out  of  court — French 
subject  entitled — Conflict  of  laws  488 
See  CoNBLicT  OF  Laws.  2. 

PROMOTER— Privity  of  contract— Company  146 
See  Contract. 

PUBLIC  AUTHORITIES  PROTECTION— Solicitor 
and  client  costs  -  -  -  197 
See  Costs. 

JPUBLIC  HEALTH — Sanitary  conveniences,  Power 
to  provide — Subway  approaches — Sub- 
soil of  road  -  -  -  -  269 
See  London, 

 Street — Overhead  wires        -        -  866 

See  Local  Government, 

PUBLIC-HOUSE  —  Licences  in  jeopardy  —  Re- 
covery of  possession — Disputed  title  386 
See  Receiver. 

PURCHASER— Vendor  and. 

See  Cases  under  Vendor  and  Pur- 
chaser, 

PURCHASER  "—Devise  to  testat<jr's  "right 
heirs  " — Co-heiresses — Joint  tenancy  or 
co-parcenary  -  -  -  636 
See  Inheritance. 


RAILWAY — Mines — Compulsory  PurcJiase  under 
Special  Act — Mine-owner  stopped  from  working 
Mines  within  Prescribed  Distance — Interest  on 
•Compensation  Moneys. 

The  defendant  company  was  the  owner  of  a 
canal,  and  the  plaintiffs  were  the  owners  of  mines 
under  the  canal  and  the  adjacent  land.  Under 
the  provisions  of  a  private  Act  passed  in  1892, 
when  the  workings  of  a  mine-owner  in  the  posi- 
tion of  the  plaintiffs  approached  within  a  pre- 
scribed distance  of  the  canal  he  was  to  give  a 
two  months'  notice  to  the  company  of  his  intention 
to  proceed  with  the  work,  and  within  the  two 
months  was  not  to  continue  working  within  the 
prescribed  distance.  If  the  company  considered 
that  the  further  working  was  likely  to  damage 
the  canal  and  was  willing  to  purchase  and  make 
compensation  for  the  seam,  it  could  give  a 
counter-notice  to  that  effect,  and  then  the  seam 
was  not  to  be  wrought  or  gotten,  but  was  to  be 
purchased  and  paid  for  by  tiie  company,  the 
amount,  if  not  agreed  upon,  being  settled  by 
arbitration. 

The  mine-owners'  notice  having  been  given, 
the  company's  counter-notice  was  given  on 
November  19, 1892.  An  arbitrator  was  appointed 
an  November,  1897,  and  it  was  subsequently 


RAILWAY — continued. 

agreed  that  all  questions  between  the  parties 
should  be  left  to  the  arbitrator  and  that  his 
decision  should  be  accepted  without  dispute, 
except  that  on  the  question  of  interest  on  the 
amount  found  due  for  purchase-money  and  com- 
pensation either  party  might  obtain  the  decision 
of  a  Court  of  law. 

The  arbitrator  awarded  16,566Z.  for  purchase- 
money  and  compensation,  on  the  footing  of  the 
plaintiffs'  seam  having  been  purchased  on 
November  19,  1892,  and  that  interest  at  4  per 
cent,  on  the  amount  should  be  calculated  from 
that  date  until  the  date  of  payment : — 

Held,  that  when  the  company  gave  its  notice 
to  the  mine-owners,  the  latter  were  by  force  of 
the  statute  prevented  from  enjoying  the  minerals 
in  their  way — namely,  by  working  them — and 
the  company  thenceforth  obtained  the  enjoyment 
in  its  way— namely,  by  way  of  support — and 
became  liable  to  pay  the  purchase-money ;  that 
from  that  time  the  mine-owners  had  been 
deprived  of  their  property,  and  tlie  company  had 
enjoyed  both  that  and  the  purchase-money,  and 
that  on  the  principle  laid  down  in  Birch  v.  Joy, 
(1852)  3  H.  L.  C.  565,  with  reference  to  ordinary 
vendors  and  purchasers,  the  mine-owners  were 
entitled  to  the  interest  as  awarded, 

Caledonian  By.  Co.  v.  Carmichael,  (1870)  L.  R. 
2  H.  L.,  Sc.  56,  distinguished.  Fletcher  v. 
Lancashire  and  Yorkshire  Railway  Company 

Buckley  J.  901 

2.   Tolls — Equality — Undue  Preference — 

Ultra  Vires — Shareholder — Action  by  Shareholder 
against  Railway  Company  and  Preferred  Customer 
—Railways  Clauses  Act,  1845  (8  &  9  Vict.  c.  20), 
s.  90 — Railway  and  Canal  Traffic  Act,  3854 
(17  f&  18  Vict.  c.  31),  s.  2. 

If  a  railway  company  carries  goods  for  a 
customer  at  a  lower  rate  than  that  charged  to 
other  customers,  it  may  be  an  undue  preference 
and  give  to  other  customers  a  right  to  complain 
before  the  Railway  and  Canal  Commissioners, 
but  it  is  not  an  act  ultra  vires  the  company,  and 
it  gives  no  right  to  a  shareholder  of  the  company 
to  bring  an  action  against  the  company  and  the 
preferred  customer  for  an  account  and  an  order 
that  the  preferred  customer  should  make  good 
the  deficiency,  or  for  an  injunction  to  restrain 
further  preferences.  Anderson  v.  Midland  Rail- 
way Company    -        -        -    Buckley  J.  369 

REAL  ESTATE  CHARGES— Collective  devise  of 
real  estates — Aggregation  of  charges — 
Exoneration  of  personal  estate  -  203 
See  Will.  3, 

REAL  PROPERTY  LIMITATION  ACT— Breach 
of  trust — "  Action  to  which  no  existing 
Statute  of  Limitations  applies"  -  176 
See  Trustee,  3. 

 Action  to  recover  land — Person  under  dis- 
ability— Claim  by  husband  in  right  of 
wife  -----  512 
See  Limitations,  Statute  of. 

RECEIVER— Pmc^/ce — Public-house — Licencesin 
Jeopardy — Recovery  of  Possesf'ion — Disputed  Title 
— Receiver  of  Licences  and  of  Rents  and  Profits — 
Landlord  and   Tenant — Breach  of  Covenant — 
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BECEIVER — continued. 

Notice — Conveyancing  and  Law  of  Property  Act, 
1881  (4:4  &  45  Vict.  c.  41),  s.  14. 

The  defendant  was  tenant  of  a  public-house 
under  an  agreement,  dated  in  1893,  whereby  the 
plaintiffs  agreed  to  let  and  the  defendant  to  take 
the  premises  for  one  year  certain.  Under  the 
agreement  the  defendant  was  not  to  do,  or  cause 
or  suffer  to  be  done,  any  act,  deed,  or  thing 
whereby  the  licences  might  be  jeopardized,  sus- 
pended, forfeited,  or  lost ;  he  was,  upon  quitting 
the  premises,  to  assign  over  the  licences  to  the 
plaintiffs ;  and  he  was  to  reside  on  the  premises, 
and  not  to  shut  them  up,  or  cause  or  suffer  the 
same  to  be  shut  up,  or  the  trading  thereon  to  be 
suspended.  It  was  thereby  also  agreed  that  if 
the  tenant  should  commit  any  breach  of  the 
agreement,  or  the  licences  should  be  jeopardized, 
the  tenancy  should  cease,  and  the  landlords 
should  have  power  at  once,  without  notice  or 
legal  proceedings,  to  re-enter  upon  the  premises 
and  resume  possession  thereof.  The  defendant 
continued  tenant  upon  the  terms  of  the  agreement 
until  November,  1901,  when  he  closed  the  house 
and  went  away. 

In  an  action  for  recovery  of  possession  and  for 
a  receiver,  the  Court  appointed  a  receiver  of  the 
licences  and  of  the  rents  and  profits,  ordered  the 
licences  to  be  handed  over  to  the  receiver,  and 
^ave  him  possession  of  the  premises  so  far  as  was 
necessary  for  the  purposes  of  preserving  the 
licences.    Charrington  &  Co.  v.  Camp 

Joyce  J.  386 

— — —  Electric  lighting  company — Default  in  pay- 
ment by  customer — Power  to  cut  off 
current — Change  of  occupancy  -  411 
See  Electric  Light. 

^RECTIFICATION — Register — Company  practice 
/See  Company.   10.  467 

HEDEMPTION— Mortgages. 

See  Cases  under  Mortgage. 

REDUCTION  OF  CAPITAL— Scheme— Illegality 
— Nominal  reduction — Actual  increase 
— Issue  of  capital  at  a  discount  -  547 
See  Company.  8. 

EEGISTBATION — Conditions  annexed  to  title — 
Building  restrictions  —  Modification  — 
Consent  -  -  -  -  674 
See  Land  Transfer. 

 Debenture — Extending  time  —  Application 

after  commencement  of  winding-up  695 
See  Company.  2. 

 Debentures — Extension  of  time — Protection 

of  creditors  -  -  -  -  79 
See  Company.  3. 

 Debentures — Extension  of  time — Protection 

of  creditors — Winding-up  -  -  396 
See  Company.  4. 

 "  Invented  word  " — Non-descriptive  word 

See  Trade-mark.  783 

■  Rectification — Company  practice  -  467 
See  Company.  10. 

— —  Shares  —  Transfer  in  blank  —  Equitable 
mortgage — Notice — Priority  -  522 
See  Company.  12, 


REGISTRATION— conf/zmeJ. 

.  Trade-mark  —  Combination  of  devices  — 

Essential  particulars  -  -  758 
See  Trade-mark.  1. 

 Trade-mark — "  Distinctive  word  " — "  Addi- 
tion "  to  trade-mark  -  -  125 
See  Trade-mark.  2. 

REMAINDERMAN— Tenant  for  life  and. 

See  under  Settled  Land. 

REMOTENESS— Will  —  Election— Appointment 
void  for  remoteness  -        -  436 

See  Power  op  Appointment.  3, 

REMUNERATION— Appointment  by  Court  of 
some  of  directors  as  remunerated  re- 
ceivers and  managers  -  -  701 
See  Company.  5. 

RENT — "  Best  rent "  —  Collusive  bargain  for 
reduction  of  rent  -  -  -  599 
See  Settled  Land.  9. 

 Vendor  in  occupation  of  land  sold — Wilful 

default  —  Occupation  rent  —  Farming 
losses  -        -        -        -  226 

See  Vendor  and  Purchaser.  2. 

REPAIRS  —  Mansion-house  —  Dilapidations  — 
Salvage — Expenditure  out  of  capital — 
Jurisdiction-  -  -  -  15 
^ee  Will.  7. 

RESCISSION — Lien  for  deposit— Power  to  pur- 
chaser to  rescind  in  given  event  -  835 
See  Vendor  and  Purchaser.  3. 

RESIDENCE— Tenant  for  life— Forfeiture  clause 
— Non-residence — Validity  of  condition 
See  Settled  Land.    0.  378 

RESIDUE— Charitable  legacy— General  or  limited 
charitable  purposes  —  Admissibility  of 
evidence  -  -  -  -  214 
See  Charity.  1. 

 Gift  of  residue  to  individuals  in  shares — • 

Gift  of  income  for  maintenance  of  all- 
Vested  or  contingent  -  -  945 
See  Will.  10. 

RESTRAINT  OF  TRADE  —  Covenant  —  "  In- 
terested" in  similar  Business — Servant — Fixed 
Salary. 

A  covenant  not  to  become  directly  or  indirectly 
"  interested  "  in  a  similar  business  to  that  of  the 
covenantee  does  not  prevent  the  covenantor  from 
becoming  a  servant  at  a  fixed  salary  in  a  similar 
business. 

Smith  V.  Hancock,  [1894]  2  Ch.  377,  applied. 
GoPHiR  Diamond  Company  v.  Wood 

Swinfen  Eady  J.  950 

RESTRAINT  ON  ANTICIPATION— Rule  against 
perpetuities — Severance  of  class  -  543 
See  Husband  and  Wife. 

RESULTING  TRUST— Policy  made  payable  to 
another — Purchase  in  name  of  a  stranger 
— Presumption  of  intention  -  282 
See  Insurance,  Life. 

RETIREMENT— Trustee  for  sale— Sale  to  ex- 
trustee  twelve  years  after  his  retirement 
See  Vendor  and  Purchaser.   5.  244 

REVENUE — Estate  Duty — Incidence — Exercise  of 
General  Power  of  Appointment  by  Will — Appointed 
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EE  WEISVE— continued. 

Fund — Residue— Testamentary  Expenses— Finance 
Act,  1894  (57  &  58  Vict.  c.  30),  8s.  1,  2,  6,  suh-s.  2 ; 
s.  7,  suh-ss.  6,  7 ;  s.  8,  suh-s.  4 ;  s.  9,  suh-s.  1 ; 
s.  22. 

Where  a  general  power  of  appointment  over  a 
reversionary  interest  in  a  fund  expectant  upon 
the  determination  of  a  life  interest  in  the  testator 
and  of  a  subsequent  life  interest  in  a  person  who 
survives  him  is  exercised  by  will,  the  corpus  of 
the  fund  is,  under  s.  2,  sub-s.  1  (&),  of  the 
Finance  Act,  1894,  property  which  passes  on  the 
testator's  death,  and  estate  duty  is  payable  on 
that  corpus  under  s.  8,  sub-s.  4,  by  the  person  to 
whom  the  property  passes  for  a  beneficial  interest 
in  possession,  or  by  the  trustees  in  whom  the 
fund  is  vested.  It  is  not  payable  by  the  executors 
of  the  will,  and  is  consequently  not  a  testa- 
mentary expense.  In  these  circumstances  the 
question  whether  the  fund  passed  to  the  "exe- 
cutors as  such"  within  s,  9,  sub-s.  1,  does  not 
arise.   In  re  Dixon.   Penfold  v.  Dixon 

Buckley  J.  248 

 Estate  duty — Costs  of  administering  trust 

fund  -----  457 
See  Practice.  4. 

EIPAEIAN  OWNER— Conservators— Navigation 
—Dredging-  -  -  -  163 
See  Thames. 

EIPAKIAN  PEOPEIETOES  — Artificial  water- 
course— Right  to  use  of  wa.ter — Nature 
of  presumed  lost  grant  -  -  649 
See  Water. 

EOAD — Subway  approaches — Property  in  subsoil 
of  road  ad  medium  filum — Presumption 
See  London,  269 

 Turnpike  trustees — Eoad  originally  con- 
veyed in  fee — Vesting  in  urban  authority 
— Overhead  wires.  -  -  866 
See  Local  Government. 

EULES  OF  SUPEEME  COUET:  — Order  XI., 

rr.  1  (g),  2 —  Service  out  of  Jurisdiction 
See  Practice.   7.  287 

 Order  XVI.,  rr.  11,  ^S— Parties        -  287 

See  Practice.  7. 

 r.  11— Parties      -        -        -  911 

See  Practice.  6. 
 r.  32  (b)—Pai'ti€s  -        -  898 

See  Practice.  5. 
 Order  XXII.,  rr.  6,  '7— Payment  into  and 

out  of  Court  and  Tender   -        -  197 

See  Costs. 

 Order  XXVI.,  r.  1 — Discontinuance  -  197 

See  Costs. 

 Order  XXX.,  rr.  1,  2,  4,  5 — Summons  for 

Directions    -        -        -        -  477 

See  Practice.  8. 
 Order  LIV.  A,  rr.  1,  2  —  Declaration  on 

Originating  Summons       -        -  898 

See  Practice.  5. 

 Order  LVIIL,  rr.  3,  9,  15       -        -  29 

See  Practice.  1. 

 Order  LXV.,  r.  27,  sub-r.  2d— Costs— Rules 

of  Supreme  Court,  January,  1902,  r.  10 
See  Power  of  Appointment.   3.      436  I 


SALE^ — Clog  on  redemption  —  Agreement  sub- 
sequent to  mortgage — Option  to  pur- 
chase—Conditional sale  -  -  53^ 
See  Mortgage.  1. 

 Implied  power  of  sale — Shares  in  company 

— Notice  to  mortgagor     -        -  57d 

See  Mortgage.  4. 
 Trust  for  sale— Right  of  trustees  to  retain 

land  unsold)  -        -        -        -  841 

See  Charity.  2. 
 Vendor  and  purchaser. 

See  Cases  under  Vendor  and  Purchaser. 
SALVAGE  —  Mansion-house  —  Dilapidations  — 

Repairs — Expenditure  out  of  capital — 

Jurisdiction  -        -        -        -  15 

See  Will.  7. 

SANITAEY  CONVENIENCES— Power  to  provide 
—Subway  approaches— Subsoil  of  road 
See  London.  269 

SAVINGS  BANK  —  Deposit-book  —  Evidence  — 
Delivery     -        -  -  680 

See  Donatio  Mortis  CausA.  1. 

SECEET  TEUST  —  Absolute  gift  —  Charity — 
Trust  for  benefit  of  public,  but  so  that 
they  should  acquire  no  rights  -  403 
See  Will.  2. 

SEPAEATION  —  Judicial  —  After-acquired  pro- 
perty—  Covenant  —  "During  the  mar- 
riage" -  -  -  -  82 
See  Settlement.  1. 

SEEVANT— Covenant— "  Interested  "  in  similar 
business — Fixed  salary  -  -  950 
See  Restraint  of  Trade. 

SEE  VICE  —  Out  of  jurisdiction  —  Third-party 
notice — "  Necessary  or  proper  party  " 
See  Practice,    7.  287 

SETTLED  LA'NH— Capital  Money— Improvements 
—Income  or  Capital  chargeahle — Leaseholds  held 
on  Trust  to  Pay  Rents  and  perform  Lessees^ 
Covenants  and  subject  thereto  for  Tenant  for  Life — 
Settled  Land  Act,  1882  (45  (f;  46  Vict.  c.  38),  s.  26— 
Settled  Land  Act,  1890  (53  &  54  Vict.  c.  69),  s.  15. 

Properties,  the  leases  of  which  contained 
covenants  by  the  lessees  to  do  works  which 
would  be  repairs  and  improvements  within  the 
meaning  of  the  Settled  Land  Acts,  were  be- 
queathed to  trustees  upon  trust  out  of  the  rents 
and  profits  to  pay  the  rents  reserved  by  the 
leases  and  perform  the  lessees'  covenants,  and 
subject  thereto  upon  trusts  under  which  K.  was 
tenant  for  life,  with  remainders  to  other  persons. 

Without  any  scheme  being  submitted  under 
s.  26  of  the  Settled  Land  Act,  1882,  money  was 
expended  in  making  improvements : — 

Held,  that  as  there  was  a  trust,  providing  for 
improvements  out  of  income,  and  that  trust  came 
before  the  trust  for  K.,  the  expenses  must  be 
borne  by  income. 

Clarke  v.  Thornton,  (1887)  35  Ch.  D.  307,  and 
In  re  Lord  Stamford's  Settled  Estates,  (1889)  43 
Ch.  D.  84,  distinguished. 

Held,  further,  following  Countess  of  Cardigan 
V.  Curzon-Howe,  (1893)  9  Times  L.  R.  244,  that 
even  if  the  Court  had  power  to  direct  payment 
for  the  improvements  out  of  capital,  as  no  scheme 
had  been  submitted  the  power  could  only  be 
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SETTLED  LATSB— continued. 
exercised  under  s.  15  of  the  Settled  Land  Act, 
1890,  and  that  under  that  section  there  was  a  dis- 
cretion which  ought  not  to  be  exercised  in  favour 
of  K.   In  re  Partington.   Eeigh  v.  Kane 

Buckley  J.  711 

2.   Capital  Money,  Application  of — Lease- 

Jiold  Houses — Alterations  and  Additions  loith  a 
view  to  Letting — Electric  Lighting  Installation — 
Tenant  for  Life  and, Remainderman — Settled  Land 
Acts,  1882  (45  &  46  Vict.  c.  38),  s.  25;  1890 
(53  &  54  Vict.  c.  69),  s.  13,  suh-s.  (ii.). 

Leasehold  houses  in  a  fashionable  quarter  of 
London  were  comprised  in  a  settlement.  They 
■were  more  than  fifty  years  old,  and  were  lighted 
by  an  imperfect  service  of  gas.  In  order  to 
satisfy  the  modern  requirements  of  tenants  it 
was  necessary  to  provide  a  system  of  electric 
lighting  for  the  houses  : — 

Held,  thsit  the  provision  of  an  electric  lighting 
installation,  exclusive  of  fittings  such  as  would 
be  ordinarily  supplied  by  a  tenant,  was  an 
*'  addition  "  within  the  meaning  of  s.  13,  sub-s. 
(ii.),  of  the  Settled  Land  Act,  1890,  and  might 
properly  be  paid  for  out  of  capital  money.  In  re 
Fbeake's  Settlement.   Kinnaird  v.  Freake 

Joyce  J.  97 

3.   Capital  or  Income — Fine  on  Surrender 

of  Lease — Tenant  for  Life  and  Remainderman. 

In  the  absence  of  mala  fides,  money  paid  to 
a  legal  life  tenant  as  the  consideration  for 
accepting  the  surrender  of  a  lease,  granted 
without  recourse  to  the  powers  of  the  Settled 
Land  Acts,  belongs  to  him  as  a  casual  profit. 
In  re  Hunloke's  Settled  Estates.  Fitzroy  v. 
HuNLOKE  -        -        -    Swinfen  Eady  J.  941 

4.   Capital  or  Incom,e — Fine  on  Surrender 

of  Lease — Tenant  for  Life  and  Remainderman. 

Lauds  were  devised  in  trust  for  sale  subject 
to  an  agreement  for  a  building  lease,  so  that  the 
equitable  life  tenants  could  only  accept  a  sur- 
render on  obtaining  the  leave  of  the  Court  to 
exercise  the  powers  of  the  Settled  Land  Acts. 
The  old  tenants  having  failed  to  build,  a  con- 
ditional contract  was  entered  into  by  which  it 
was  agreed,  subject  to  the  approval  and  leave  of 
the  Court  being  obtained  under  s.  7  of  the 
Settled  Land  Act,  1884,  that  the  life  tenants 
should  accept  a  surrender  and  should  grant  a 
similar  agreement  for  a  building  lease  to  a  new 
tenant  for  the  rest  of  the  term  at  a  peppercorn 
rent  for  the  first  one  and  a  half  years,  and 
afterwards  at  the  old  rent,  the  old  tenants 
undertaking  to  pay  the  trustees  the  amount  of 
the  one  and  a  half  year's  rent  in  advance  to  be 
applied  as  income  in  order  to  make  up  the  loss 
of  rent  during  the  peppercorn  period. 

North  J.  having  varied  the  contract  by 
directing  the  amount  of  the  one  and  a  half  year's 
rent  paid  in  advance  to  be  treated  as  capital, 
approved  it  as  so  varied,  and  gave  the  required 
leave.    In  re  Guthrie's  Settled  Estates 

North  J.  942,  n. 

5.   Conflict  between  Provisions  of  Will 

and  Provisions  of  Act  —  Consents  necessary  to 
exercise  of  Power  by  Trustees  of  Will — Undivided 
Shares — Several  Persons  constituting  Tenant  for 
Life—Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  | 

Vol.  I.  1902.  3 


I  SETTLED  LATifJ)— continued, 
s.  56,  sub-8.  2— Settled  Land  Act,  1884  (47  48 
Vict.  c.  18),  8.  6,  suh-s.  2. 

Where  by  a  will  a  power  of  sale  was  given  to 
the  trustees  of  the  whole  estate,  but  undivided 
shares  were  separately  settled  : — 

Held,  that  there  was  a  conflict,  witliin  the 
meaning  of  s.  56,  sub-s.  2,  of  the  Settled  Land 
Act,  1882,  between  the  provisions  of  the  will  and 
the  provisions  of  the  Act;  that  the  tenants  for 
life  of  undivided  shares  did  not  together  con- 
stitute, within  the  meaning  of  s.  6,  sub-s.  2,  of 
the  Settled  Land  Act,  1884,  a  tenant  for  life  for 
the  purposes  of  the  Act  of  1882,  and  that  there- 
fore the  consents  of  all  the  persons  who  were 
tenants  for  life,  or  persons  having  the  powers  of 
tenants  for  life,  of  the  undivided  shares  were 
necessary  to  the  exercise  of  their  power  of  sale 
by  the  trustees  of  the  will.  In  re  Osborne  and 
Bright's,  Limited     -        -    Kekewich  J.  336 

6.  Forfeiture  Clause — Tenant  for  Life— 

Non-residence — Validity  of  Condition — Compro- 
mise —  Sale  of  Tenant  for  Life's  Interests  — • 
Investment — Settled  Land  Act,  1882  (45  &  46  Vict, 
c.  38),  s.  50,  suh-s.  1 ;  s.  51,  suh-s.  1. 

The  testator  gave  his  wife  the  use  of  his 
residence,  Woodville,  so  long  as  she  should 
desire  to  make  it  her  permanent  place  of  resi- 
dence, and  should  remain  his  widow,  and  directed 
that  his  estate  should  pay  all  rates,  taxes,  and 
outgoings  in  respect  of  the  house  and  ket^p  it  in 
repair.  He  left  his  residuary  real  and  personal 
estate  upon  trust  for  sale  and  conversion,  and 
then  for  his  children  and  their  issue ;  the  income 
of  the  shares  of  daughters  to  be  paid  to  them 
during  coverture  without  anticipation,  and  the 
capital  of  those  shares  to  be  divided  after  the 
daughters'  deaths  amongst  their  children.  He 
directed  his  trustees  to  postpone  the  sale  df 
Woodville,  and  to  develop  it  as  they  thought  fit. 
Byrne  J.  decided  that  the  widow  had  the  powers 
of  a  tenant  for  life  under  the  Settled  Land  Act, 
1882,  and  would  not  forfeit  the  benefits  given  by 
the  will  if  she  sold  or  leased  the  property.  It 
was  now  proposed  that  she  and  the  trustees 
should  enter  into  a  compromise  whereby  she 
should  release  to  them  her  claims  in  respect  of 
Woodville  in  consideration  of  an  annual  payment 
of  275/.  during  widowhood — a  sum  less  than  the 
estimated  value  of  her  interests  under  the  will:— 
Held,  that,  under  s.  51,  sub-s.  1,  of  the  Settled 
Land  Act,  1882,  the  condition  as  to  residence 
was  void  only  so  far  as  it  tended  to  prevent  the 
exercise  of  the  powers  of  the  tenant  for  life ;  that 
there  was  nothing  to  prevent  the  widow  from 
releasing  her  beneficial  interests  in  the  manner 
proposed ;  that  if  she  did  so  she  would  forleit 
those  interests  by  ceasing  to  reside,  but  would 
receive  the  value  of  them  in  the  shape  of  the 
annuity  of  275Z. ;  that  no  question  of  improper 
investment  arose,  as  the  real  result  of  the  trans- 
action would  be  to  relieve  the  testator's  estate 
from  part  of  the  payments  to  which  it  was 
subject;  and  that  the  compromise  was  for  the 
benefit  of  all  parties,  was  within  the  power  of  the 
trustees,  and  ought  to  be  sanctioned. 

In  re  Haynes,  (1887);  37  Ch,  D.  306,  followed. 
In  re  Trenchard.    Trenchard  v.  Trenchard 
I  Buckley  J.  378 
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SETTLED  LK'SD— continued. 

7.   Future  Trust  for  Sale— Trustees  for 

Purposes  of  Settled  Land  Acts — Tenant  for  Life 
Trustee — Vendor  and  Purchaser — Settled  Lmnd 
Act,  1882  (45  &  46  Vict.  c.  38),  s.  2,  suh-s.  8— 
Settled  Land  Act,  1890  (53  &  54  Vict.  c.  69),  s.  16, 
suh-s.  it. 

A  tenant  for  life  of  settled  laud  which  is 
subject  to  a  trust  for  sale  exercisable  after  his 
death  can  be  a  trustee  of  the  settlement  for  the 
purposes  of  the  Settled  Land  Acts. 

Testator  gave  his  wife  a  life  interest  in  an 
estate,  and  appointed  her  and  another  trustees 
of  the  estate  with  a  trust  for  sale  exercisable 
after  her  death  : — : 

Held,  that  they  were  trustees  for  the  purposes 
of  the  Settled  Land  Acts.  Ln  re  Jackson's 
Settled  Estate  -        -    Buckley  J.  258 

8.   Infant  Tenant  for  Life  —  Possession 

during  Minoritij — Guardian — Trustee— 12  Car.  2, 
c.  24,  s.  9 — Conveyancing  and  Law  of  Property 
Act,  1881  (44  &  45  Vict.  c.  41),  s.  A2— Settled 
Land  Act,  1882  (45  &  46  Vict.  c.  38),  s.  60. 

Under  s.  60  of  the  Settled  Land  Act,  1882, 
the  trustees  appointed  for  the  purposes  of  the 
Act  may,  in  the  event  of  the  tenant  for  life  being 
an  infant,  exercise  the  powers  vested  in  him  by 
the  Act  for  his  benefit  during  his  minority  : — 

Held,  that  ,this  provision  did  not  constitute 
the  trustees  trustees  with  power  of  sale  of  the 
settled  land  under  s.  42  of  the  Oonveyauciag  and 
Law  of  Property  Act,  1881,  so  as  to  entitle  them 
to  possession  during  the  minority  of  the  infant, 
and  afforded  no  answer  to  an  application  by  the 
testamentary  guardian  under  12  Car.  2,  c.  24,  for 
possession.  In  re  Heltar.    Helyar  v.  Beckett 

Joyce  J.  391 

9.   Lease  —  Void  or    Voidable  —  "  Best 

Bent " — Collusive  Bargain  for  Reduction  of  Pent 
— Purchaser  for  Value  without  Notice — Doubtful 
Title— Settled  Land  Act,  1882  (45  &  46  Vict, 
c.  38),  s.  7,  sub-s.  2 ;  s.  54. 

A  tenant  for  life,  purporting  to  act  under  the 
powers  of  the  Settled  Land  Act,  1882,  granted  a 
building  lease  of  some  vacant  land  at  less  than 
the  best  rent  that  could  reasonably  be  obtained, 
the  rent  having  been  reduced  in  consideration  of 
the  waiver  by  the  lessee  of  a  claim  for  damages 
against  the  lessor,  and  the  lessee  covenanted  to 
lay  out  a  certain  sum  in  building.  The  lessee 
neglected  to  build,  and  the  lease  was  sold  by 
auction  to  the  vendor  at  a  large  price.  The 
vendor  agreed  to  sell  at  an  enhanced  price  to  the 
purchaser,  and  the  purchaser  objected  that, 
having  regard  to  the  amount  of  the  price,  it 
must  be  shewn  that  the  rent  reserved  by  the 
lease  was  the  best  that  could  reasonably  be 
obtained  within  s.  7,  sub-s.  2,  of  the  Settled  Land 
Act.  The  vendor  had  no  knowledge  of  the 
arrangement  between  the  lessor  and  the  lessee 
as  to  the  reduction  of  the  rent,  and  he  insisted 
that,  as  purchaser  for  value  without  notice,  he 
could  make  a  good  title  to  the  purchaser : — 

Held,  by  liuckley  J.,  that,  inasmuch  as  the 
lease  did  not  comply  with  the  statutory  require- 
ments as  to  rent,  and  the  lessee  did  not  act  in 
good  faith  within  s.  54,  it  was  bad,  and  could  be 
set  aside  as  against  a  purchaser  for  value  without 
notice : 


SETTLED  LA.'NH— continued. 

Held,  by  the  Court  of  Appeal,  on  the  authoritv 
of  Freer  v.  Hesse,  (1853)  4  D.  M.  &  G.  495,  that, 
assuming  that  the  lease  was  voidable  only  and 
not  void,  the  title  was  not  such  as  ought  to  be 
forced  upon  the  purchaser,  since  it  depended  on 
a  doubtful  question  of  fact,  nameh%  whether  his 
predecessor  in  title,  the  vendor,  purchased  with- 
out notice  of  the  defect  in  the  title.  In  re 
Handman  and  Wilcox's  Contract  -    C.  A.  699 

10.   Mortgage  to  discharge  Incumbrances 

— "  Required  " — Tenant  for  Life — Settled  Land 
Act,  1890  (53  &  54  Vict.  c.  69),  s.  11. 

The  word  "required"  in  s.  11  of  the  Settled 
Land  Act,  1890,  is  not  confined  to  cases  where  a 
mortgagee  has  given  notice  to  call  in  his  money  ; 
the  section  must  be  read  as  if  "  required  "  meant 
"  where  money  is  reasonably  required  having 
regard  to  the  circumstances  of  the  settled  land." 
Ln  re  Clifford.  Scott  v.  Clifford  Buckley  J.  87 

 Lease  in  consideration  of  premium — Ademj^- 

tion — "  Capital  money  "  -  -  100 
See  Power  of  Appointment.  4. 

 Mansion-house  — Dilapidations — Salvage — 

Eepairs — Expenditure  out  of  capital — 
Jurisdiction  -  -  -  -  15 
See  Will.  7. 

 Several  estates  comprised  in  same  devise — 

Interest  on  charges  -  -  347 
See  Settlement.  2. 

SETTLEMENT  —  After  -  acquired  Property  — 
Covenant  —  ^'■During  the  3Iar7'iage" — Judicial 
Separation — Property  acquired  during  Separation 
— Husband  and  Wife — Construction  of  Settlement 
— Matrimonial  Causes  Act,  1857  (20  &  21  Vict, 
c.  85),  s.  25  —  MatrimSnial  Causes  Act,  1858 
(21  (fe  22  Vict.  c.  108),  s.  8. 

A  marriage  settlement  contained  a  covenant 
to  settle  all  property  to  which  the  wife  then  was 
or  she  or  her  husband  in  her  right  should,  during 
the  said  intended  marriage,  become  beneficially 
entitled  in  possession  or  reversion.  A  judicial 
separation  was  subsequently  decreed  between  the 
husband  and  wife.  At  the  date  of  the  settlement 
the  wife  was  entitled  to  a  reversionary  interest, 
which  fell  into  possession  during  the  separation  ; 
and  she  became  entitled  during  the  separation 
to  some  personal  property  under  the  will  of  her 
mother : — 

Held,  that  the  reversionary  interest  was 
bound  by  the  covenant:  but  that  the  property 
acquired  during  the  separation  was  not  bound, 
because  the  object  of  the  covenant  was  to  exclude 
the  husband,  and,  inasmuch  as  he  was  excluded 
by  s.  25  of  the  Matrimonial  Causes  Act,  1857, 
the  covenant  was  inoperative  during  the  separa- 
tion.   Davenport  v.  Marshall     Buckley  J.  82 

2.  Several  Estates  comprised  in  same  De-  ' 

vixe — Tenant  for  Life — Remaindermen — Interest 
on  Charges — Current  Rents  and  Profits — Insuffici- 
ency— Arrears  of  Interest — Subsequent  Rent>} — 
Payment  off  of  Charges. 

Apart  from  any  question  arising  upon  the 
special  terms  of  the  instrument  creating  the 
settlement,  a  tenant  for  life  must  keep  down 
the  interest  accruing  during  his  lifetime  on  all 
paramount  incumbrances  to  the  extent  and  out  of 
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the  rents  and  protita  received  by  him.  If  the 
current  rents  arc  insufficient  to  keep  down  the 
interest,  subsequent  rents  arising  during  the  life 
of  the  tenant  for  life  are  applicable  to  liquidate 
arrears  accruing  during  the  same  life  tenancy : 
Bevel  V.  WafMnson,  (1748)  1  Ves.  Sen.  93 ;  Tracy 
V.  Viscountess  of  Hereford,  (178G)  2  Bro.  C.  C. 
128;  CanJfield  v.  Maguire,  (1845)  2  J.  &  Lat.  141. 

"Where  several  estates  are  included  in  the 
same  settlement,  the  tenant  for  life  is  bound,  out 
of  the  whole  rents  and  profits,  to  keep  down  the 
interest  on  charges  on  all  tlie  estates :  Freiven  v. 
Law  Life  Assurance  Societi/,  [1896]  2  Ch.  511  ; 
In  re  Hotchkys,  (1886)  32  Ch.  D.  408. 

Upon  principle,  therefore,  a  tenant  for  life  of 
several  estates  included  in  the  same  devise  is 
liable,  as  between  himself  and  the  remaindermen, 
to  make  good  arrears  of  interest  accrued  during 
his  life  tenancy  out  of  subsequent  rents  received 
by  him  from  any  of  the  estates,  even  although 
the  charge  in  respect  of  wliich  the  arrpars  have 
arisen  has  been  paid  oif  by  means  of  a  sale  of 
part  of  the  property.    Hon  y wood  v.  Hon y  wood 

Byrne  J.  347 

SEVERANCE  —  Class  —  Married  woman  —  Ee- 
straint  on  anticipation  -  -  543 
See  Husband  and  Wife. 

SHAREHOLDERS  AND  SHARES. 

See  under  Company. 

SHERIFF— Costs— "  Deduction  "  from  purchase- 
money — Lands  Clauses  Act  -  326 
See  Peactice.  3. 

SHELLEY'S  CASE— Kule  in—"  Issue  "—  Estate 
in  special  tail  -  -  -  34 
See  Will.  5. 

SOLICITOR  —  Costs  —  Taxation  —  Commission  — 
Surcharge — Solicitor  and  Client  JDisclosure — Duty 
to  advise — Bargain  with  Client. 

Solicitors  who  were  retained  by  O.  to  act  for 
him  in  negotiating  the  purchase  of  a  patent  had 
previously  obtained  from  the  vendor  of  the  patent 
a  commission  note  under  which  they  were  to 
receive  certain  payments  in  the  event  of  a  pur- 
chaser being  found  by  them :  this  note  was 
shewn  to  O.  by  the  solicitors  and  remained  in 
his  possession  bome  days  previously  to  the  con- 
tract for  sale  being  entered  into.  O.  purchased 
the  patent,  and  the  solicitors  with  his  knowledge 
recovered  payment  from  the  vendor  of  2Wl.  tur 
commission.  O.  died,  and  the  solicitors  delivered 
their  bill  of  costs  to  his  executors,  who  on  taxa- 
tion sought  to  surcharge  the  solicitors  with  the 
210Z.  so  received  by  them:  the  taxing  master 
allowed  the  surcharge.  On  a  summons  to  review 
this  finding : — 

Held,  attirming  the  decision  of  Kekewieh  J.,  j 
that  O.'s  executors  were  not  entitled  to  treat  the 
210L  paid  by  the  vendor  to  the  solicitors  as 
money  received  to  O.'s  use,  or  in  any  way  to 
surcharge  them ;  that  the  rule  applied  in  O'Brien 
V.  Lewis,  (1863)  32  L.  J.  (Ch.)  569,  did  not 
govern  the  present  case,  as  the  commission  was 
paid,  not  by  the  client,  but  by  the  vendor ;  but 
that  the  solicitors  had  made  a  bargain  which  was 
not  merely  improper,  but  such  as  to  place  them 
in  a  position  in  wliich  it  was  impossible  for  them 
to  fulfil  the  duties  which  they  had  undertaken 


SOLlClTOH—confinued. 

to  both  vendor  and  purchaser  of  tlie  patent.  In  re 
Haslam  &  HiEK-EvANS         -        -    C.  A.  765 

2.   •  Costs — Taxation — Solicitor-Mortgagee 

— Negotiation  Fee — Mortijagees  J^eifal  Costs  Act, 
1895  (58  &  59  Vict.  c.  25),  s.  2— General  Order 
under  Solicitors''  Bemune ration  Act,  1881  (44  &  45 
Vict.  c.  44),  Sched.  1.,  Bart  7.,  r.  11. 

Property  belongiug  to  D.  was  in  mortgage. 
N.,  a  solicitor,  arranged  that  the  mortgage  should 
be  paid  oif,  that  the  property  should  be  recon- 
veyed  to  D.,  and  that  N.  should  lend  his  own 
money  to  L).  on  mortgage  of  the  same  property; 
and  this  was  done.  N.  had  not  a  partner  with 
him  in  iiis  business  as  a  solicitor: — 

Held,  tliat  N.  was  entitled  to  charge  the  scale 
fee  tor  negotiating  the  loan.    In  re  Norris 

Swinfen  Eady  J.  741 
 Appeal — Order  whether  final  or  interlocu- 
tory— Summons  for  taxation       -  29 
See  Practice. 
-:  Costs — Mortgagee's  costs — Costs  of  negoti- 
ating loan  and  preparing  mortgage  deed. 
See  Mortgage.    2.  860 
 Costs — Public  authorities  protection — Solici- 
tor and  client  costs       _        _        _  197 
See  Costs. 

SPECIFIC  PERFORMANCE— Conditions  of  sale 
— Interest  on  purchase-money — Wilful 
default  -  -  -  -  226 
See  Vendor  and  Purchaser.  2. 

STATUTE—  Co  n  st  r  uc  t  ion  —  Ad  vo  wson  —Patron— 
Infant  —  Trustees  to  present  during 
minority — Guardian  -  -  400 
See  Ecclesiastical  Law. 

STATUTES  :— 

12  Car.  2,  c.  24,  s.  d— Guardians  -  391 

See  Settled  Land.  8. 

22  &  23  Car.  2,  c.  10,  s.  5—Distrihutions  218 
See  Distributions,  Statute  or. 

3  Geo.  4,  c.  12Q—Turnpi]ce  Boads  -  866 
See  Local  Government. 

3  &  4  Will.  4,  c.  27,  ss.  16,  17,  ^\—Beal  Bro- 
perty  Limitation  _  _  _  512 
See  Limitations,  Statute  of. 

3  &  4  Will.  4,  c.  lOG,  s.  S— Inheritance  -  636 
See  Inheritance. 

5  &  6  Will.  4,  c.  54,  s.  2— Marriage  -  751 
See  Conflict  of  Laws.  3. 

1  Vict.  c.  26,  s.  9— Wills  -  -  -  24 
See  Conflict  of  Laws.  1. 

 —  ss.  23,  24,  27     -        -        -  100 

See  Power  of  Appointment.  4. 

 s.  27      -        -        -        -  314 

See  Power  of  Appointment.  2. 

5  &  6  Vict.  c.  45,  s.  l^— Copyright  -  631 
See  Coi'v:rigut.  2. 

 s.  18      -        -        -        -  264 

See  Copyright.  1. 

8  &  9  Vict.  c.  18,  ss.  80,  "dl— Lands  Clauses 

See  Practice.    3.  326 

8  &  9  Vict.  c.  20,  s.  dO—Baihoays  Clauses  369 
See  Railway.  2. 
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17  &  18  Vict.  c.  31,  s.  2 — Railway  and  Canal 
Traffic         -        -        -        -  369 
See  Kailway.  2. 
17  &  18  Vict.  c.  113— Real  Estate  Charges  203 

20  &  21  Vict.  c.  85,  s.  25— Matrwwnial  Causes 

See  Settlement.    1.  82 

2 1  &  22  Vict.  c.  108,  s.  8 — Matrimonial  Causes 

See  Settlement.    1.  82 
25  &  2i5  Vict.  c.  89,  ss.  6.  18,  23— Companies 

/See  Company.    11.  707 

 ss.  25,  30,  35,  Sclied.  I.,  Table  A, 

clauses,  2,  13         -        -        -  467 

See  Company.  10. 
30  &  31  Vict.  c.  69— Real  Estate  Charges  203 

See  Will.  3. 
30  &  31  Vict.  c.  131,  s.  25— Companies  -  238 

See  Company.  13. 

36  &  37  Vict.  c.  66,  s.  24,  sub-s.  3— Judicature 

See  Practice.    7.  287. 

37  &  38  Vict.  c.  42,  ss.  13,  14,  15,  21,  38— 

Building  Societies  -  -  -  1 
See  Building  Society. 

37  &  38  Vict.  c.  57,  ss.  3,  5— Real  Property 
Limitation  -  -  -  -  512 
See  Limitations,  Statute  of. 

 8.8       -        -        -        -  176 

See  Trustee.  3. 

37  &  38  Vict.  c.  62,  s.  1— Infants  Relief  1 

See  Building  Society. 

38  &  39  Vict.  c.  55,  s.  U9— Public  Health  866 

See  Local  Government. 

38  &  39  Vict.  c.  60,  s.  15,  sub-s.  3— Friendly 
Societies  -  -  -  -  136 
See  Friendly  Society. 

38  &  39  Vict.  c.  87,  s.  84:— Land  Transfer  674 

^ee  Land  Transfer. 
40  &  41  Vict.  c.  34— J2eaZ  Estate  Charges  203 

See  Will.  3. 
44  &  45  Vict.  c.  41,  s.  6 — Conveyancing  and 


Laiv  of  Property 
See  Easement. 

-  926 

 s.  14  - 

See  Receiver. 

-  386 

See  Mortgage.  2. 

-  954 

 88.  19,  20 

See  Mortgage.  4. 

 s.  42  - 

See  Settled  Land.  8 

-  579 

-  391 

■  8.  43,  sub-s.  2  - 

-  918 

See  Infant.  1. 

44  &  45  Vict.  c.  44,  General  Order  under, 

Sched.  1.,  Part  I.,  r.  11 — Solicitors'  Re- 
muneration -  -  -  -  741 
See  Solicitor.  2. 

45  &  46  Vict.  c.  37,  s.  3— Conveyancing  -  428 

See  Vendor  and  Purchasek.  4. 

45  &  46  Vict.  c.  38,  s.  2,  sub-s.  8— Settled  Land 
See  Settled  Land.    7.  268 

 8.  7,  sub-8.  2 ;  8.  54     -        -  699 

See  Settled  Land.  9. 


STATUTES— continued. 

45  &  46  Vict.  c.  38,  s.  22,  sub-s.  5         -  100 

>S'ee  Power  op  Appointment.  4. 
 s.  25      -        -        -        -  97 

See  Settled  Land.  2. 
 s.  26      -        -        -        -  711 

See  Settled  Land.  1. 
 s.  50,  sub-s.  1 ;  s.  51,  sub-s.  1  378 

See  Settled  Land.  6. 
 s.  56,  sub-s.  2    -        _        _  335 

See  Settled  Land.  5. 
 s.  60      -        -        -        -  391 

See  Settled  Land.  8. 

45  &  46  Vict.  c.  61,  ss,  48,  49,  50,  sub-s.  2  (6)— 
Bills  of  Exchange  -  -  -  507 
See  Company.  14. 

45  &  46  Vict.  c.  56,  ss.  19,  21— Electric  Light- 

ing -----  411 
See  Electric  Light. 

46  &  47  Vict.  c.  57,  ss.  29  sub-ss.  2,  6,  31, 

103  sub-ss.  1,  2 — Patents,  Designs,  and 

Trade  iMarks         -        -        -  494 

See  Patent. 
 s.  64      -        -        -        -  758 

See  Trade-mark.  1. 
 ss.  64,  73,  74     -        -        -  125 

See  Trade-mark.  2. 

47  &  48  Vict.  c.  18,  s.  4:— Settled  Land  -  100 

See  Power  of  Appointment.  4. 

 .  s.  6,  sub-s.  2     -        -        -  335 

See  Settled  Land.  5. 

51  &  52  Vict.  c.  41,  ss.  11,  64 — Local  Govern- 
ment -----  866 
See  Local  Government. 

51  &  52  Vict.  c.  50,  s.  W— Patents,  Designsy 
and  Trade  Marls  -  -  758,  783 
See  Trade-mark.    1,  3. 

51  &  52  Vict.  c.  59,  s.  8— Trustees         -  176 

See  Trustee.  3. 

52  &  53  Vict.  c.  clxxviii. — Electric  Lighting 

Orders  Confirmation  (^No.  2)  Act  — 
Schedule  {London  Electric  Supply), 
clause  47  -  -  -  -  411 
See  Electric  Light. 

53  &  54  Vict.  c.  44,  s.  5 — Supreme  Court  of 

Judicature  -  -  -  -  326 
See  Practice.  3. 

53  &  54  Vict.  c.  69,  s.  11— Settled  Land  -  87 

See  Settled  Land.  10. 

 g.  13,  sub-s.  (ii.)         -        -  97 

See  Settled  Land.  2. 
 s.  15      -        -        -        -  711 

See  Settled  Land.  1. 
 s.  16,  sub-s.  ii.  -        -        -  258 

See  Settled  Land.  7. 

54  &  55  Vict.  c.  73,  ss.  3,  5 — Mortmain  and 

Charitable  Uses      -        -        -  841 

See  Charity.  2. 
54  &  55  Vict.  0.  76,  s.  44 -PwWtc  Health— 

Jjondon        -        -        -        -  269 

See  London. 
56  &  57  Vict.  c.  53,  s.  16 -Trustees       -  451 

See  Deed.  ; 
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vSTA-TUTES— continued. 

50  &  57  Vict.  c.  53,  s.  25  -        -        -  692 

See  Teustee.  4. 

56  &  57  Vict.  c.  61,  s.  1  (c)—PnUic  Authorities 

Protection  -  -  -  -  197 
See  Costs. 

57  &  58  Vict.  c.  3;),  ss.  1,  2,  6,  sub-s.  2 ;  s.  7, 

sub-ss.  6,  7;  s.  8,  sub-s.  4 ;  s.  IJ,  sub-s.  1  ; 
s.  22— Finance  Act  -        -  248 

See  ItEVENUE. 

-57  &  58  Vict.  c.  clxxxvii.,  ss.  83,  87— Thames 
Conservancy  -        -        -  163 

See  Thames. 

58  &  59  Vict.  c.  25,  s.  2— Mortgagees'  Legal 

CostA  -        -        -        -  741 

See  Solicitor.  2. 

:59  &  60  Vict.  c.  25,  ss.  56,  57— Friendly  Socie- 
ties -----  135 
See  Friendly  Society. 

-59  &  60  Vict.  c.  35,  s.  3— Judicial  Trustees 

See  Trustee.    2.  785 

•60  &  61  Vict.  c.  65,  bs.  1  sub-s.  1,  2  sub-s.  3— 
Land  Tranxfer  -  -  -  92 
See  Practice.  2. 

 ss.  1,  2  sub-s.  2  ;  24  sub-s.  2  -  187 

See  Vendor  and  Purchaser.  6. 

•61  &  62  Vict.  c.  26,  s.  l—Gomimnies  -  238 
See  Company.  13. 

63  &  64  Vict.  c.  48,  ss.  14,  15— Companies  79 
See  Company.    3,  4. 

iSTREET  —  Wires,  Overhead  — Koad  originally 

conveyed   in  fee  —  Vesting  in  urban 

.  authority    -        -        -  -  866 
See  Local  Government. 

SUBSOIL  —  Subway  approaches  —  Property  in 
subsoil  of  road  ad  medium  filuin  — 
Presumption  -  -  -  269 
See  London. 

SUCCESSION— Eight  of— English  fund  belonging 
to  Austrian  who  has  died  without  heirs 
— "  Mobilia  sequuntur  personam  "  847 
See  Bona  Vacantia. 

SUMMONS  FOR  DIRECTIONS  —  Interlocutory 
matter — Order  in  chambers  dismissing 
action — Jurisdiction  -  -  477 
See  Practice.  8. 

SURCHARGE  —  Commission  —  Taxation  —  Dis- 
closure— Duty  to  advise — Bargain  with 
client  -  -  -  -  765 
See  Solicitor.  1. 

J5URETY — Guarantee — Bond  to  secure  fidelity  of 
employee — Death  of  surety— Determi- 
nation of  liability  -  -  -  733 
See  Principal  and  Surety. 

SURRENDER— Fine  on,  of  lease— Tenant  for 
life  and  remainderman  —  Capital  or 
income        _        _        _  941,  942,  n. 

See  Settled  Land.    3,  4, 

iTAXATION— Appeal  —  Order  whether  final  or 
interlocutory — Solicitor  —  Summons  for 
taxation  -  -  -  -  29 
See  Practice.  1. 


TAXATION — continued. 

 Commission  —Surcharge — Disclosure — Duty 

to  adviso — Bargain  with  client  -  765 
^See  Solicitor.  1. 

 Costs  —  Solicitor-mortgagee  —  Negotiation 

fee  -  -  -  -  -  741 
See  Solicitor.  2. 

TENANCY— Notice  by— Adverse  title— Construc- 
tive notice  -  -  -  -  428 
See  Vendor  and  Purchaser.  4. 

TENANT  FOR  LIFE. 

See  under  Settled  Land. 
 Absolute  gift — Power  to  use  capital  if  in- 
come not  "sufficient" — Power  of  ap- 
pointment   -        -        -        -  76 
See  Will.  1. 

TESTAMENTARY  EXPENSES— Estate  duty- 
Appointed  fund — Residue  -  248 
See  Revenue. 

THAMES — Conservators — Navigation — Dredging 
—  Riparian  Owner  —  Thames  Conservancy  Act, 
1894  (57  &  58  Vict.  c.  clxxxvii.),  ss.  83,  87. 

The  Thames  Conservators  have  no  power 
under  the  Thames  Conservancy  Act,  1894,  to 
grant  a  licence  to  dredge  the  upper  Thames 
upon  the  terms  that  the  licensee  may  sell  the  soil 
so  raised  for  his  own  benefit.  Palmer  v.  Thames 
Conservators  -        -        -    Kekewich  J.  163 

THIRD  PARTY  —  Attorney  innocently  acting 
under  forged  power — Liability  of  agent 
— Indemnity  -  -  -  610 
See  Principal  and  Agent.  1. 

THIRD-PARTY  NOTICE— Service  out  of  juris- 
diction— Contribution  -  -  287 
See  Practice.  7. 

TIME — Debentures — Registration — Extension  of 
time — Protection  of  creditors  -  79 
See  Company.  3. 

 Debentures  —  Registration  — Extension  of 

time — Protection  of  creditors — Winding- 
up  -  -  -  -  -  396 
See  C031PANY.  4. 

TITLE  —  Adverse  title —t  Constructive  notice  — 
Notice  by  tenancy  -        -        -    428  . 
See  Vendor  and  Purchaser.  4. 

 Doubtful  title — Purchaser  for  value  with- 
out notice  -  -  -  -  599 
See  Settled  Land.  9. 

 Registration — Conditions  annexed  to  title- 
Modification — Consent  -  -  674 
See  Land  Transfer. 

TOLLS  —  Equality  —  Undue  preference  —  Ultra 
vires  -  -  -  -  -  369 
See  Railway.  2. 

TRADE— Restraint  of— Covenant — Interested 
in  similar  business  —  Servant  —  Fixed 
salary         _        _        _        .  950 

See  Restraint  of  Trade. 

TRADE-MARK — JRectijication  of  liegisfer — Com- 
hination  of  Device.^ — Essential  Particulars — Prior 
Marl: — Non-distinctive  Additio)i  —  Sim nlta neous 
Visibility  —  Too  loide  Begistration  —  Patents, 
Designs,  and  Trade  Marhs  Acts,  1883  (46  &  47 
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T'RADE-'M.A.'RK— continued. 

Vict.  c.  o7),  s.  61;  1888  (51  &  52  Vict.  c.  50), 
.s.  10. 

A  trade-mark  consistiDg  of  a  combination  of 
devices  on  labels  was  registered  on  an  applica- 
tion which  slated  the  essential  particulars  as 
follows : — 

"  The  essential  particulars  of  the  trade-mark 
is  the  combination  of  devices,  and  we  disclaim 
any  right  to  the  exclusive  use  of  tlie  added 
matter  except  in  so  far  as  it  consists  of  onr  own 
name  and  address." 

The  labels  appeared  on  the  application  and 
register  in  the  manner  in  which  they  were 
used : — 

Held,  that  the  essential  particulars  were  suffi- 
ciently stated  within  the  meaning  of  s.  61  of  the 
Patents,  Designs,  and  Trade  Marks  Act,  1883, 
as  amended  by  the  Act  of  1888. 

A  registered  trade-mark  will  not  be  removed 
at  the  instance  of  a  rival  trader  merely  because 
it  consists  of  a  combination  of  a  prior  mark  with 
a  non-distinctive  addition. 

hi  re  Plwyer  &  Sons'  Trade-marh;  [1901]  1  Ch. 
382,  distinguished. 

It  is  not  necessary  that  all  the  parts  of  a 
combination  should  appear  on  one  label  or  be 
visible  at  once. 

In  re  Spencer's  Trade-marJis,  (1886)  3  Eep. 
Pat.  Cas.  73,  followed. 

If  a  mark  is  registered  for  too  wide  a  class 
of  goo*ls,  the  proper  remedy  is  restriction,  not 
removal. 

Edwards  v.  Dennis,  (1885)  30  Ch.  D.  454, 
followed.  In  re  A.  &  A.  Crompton  &  Co.'s 
Tkade-maek       -        -    Swinfen  Eady  J.  768 

2.    Begistration — "  Distinctive  Word  " — 

*^ Addition"  to  Trade-mark — Addition  registered 
as  Fart  of  Trade-mark — '^Disentitled  to  Irotec- 
tion" — Disclaimer — Disclaimer  subsequent  to  Ap- 
plication for  Begistration — Patents,  Designs,  and 
Trade  Marks  Act,  1883  (46  &  47  Vict.  c.  57), 
ss.  64,  73,  74. 

In  1887  the  F.  Company  registered,  in  con- 
nection with  jams,  a  trade-mark  consisting  of  the 
word  "  Silverpan  "  in  large  type  with  their  signa- 
ture underneath,  and  subsequently  the  word  by 
itself  became  identilied  in  the  market  with  their 
goods.  In  1900  the  K.  (."ompauy,  rival  jam  manu- 
facturers, applied  that  the  entire  trade-mark 
might  be  removed  from  the  register  as  "  being 
calculated  to  deceive  or  otherwise  disentitled  to 
protection,"  within  s.  73  of  the  Patents,  Designs, 
and  Trade  Marks  Act,  1883,  or,  in  the  alterna- 
tive, that  the  word  "Silverpan"  might  be  dis- 
claimed under  s.  74  as  being  a  "  distinctive 
word  "  :— 

Held,  by  the  Court  of  Appeal  (reversing 
Kekewich  J.),  that  the  word  "  Silverpan"  was  to 
be  regarded  as  an  "  addition  "  to,  and  not  part  of, 
the  trade-maik,  and  tliat  at  the  date  of  registra- 
tion it  was  a  word  *'  distinctive"  of  the  P.  Com- 
pany's goods,  that  is,  "  jn-ima  facie  distinctive  "  : 
Burland  v.  Jiroxburn  Oil  Co.,  (1889)  42  Ch.  p. 
274 ;  and,  therefore,  ought  to  have  been  dis- 
claimed imder  s.  74;  but,  the  F.  Company  sub- 
mitting, an  order  was  made  to  remove  the  entire 
trade-mark  from  the  register. 

In  re  Clement  &  Cit'.'s  Trade-mark,  [1900]  1 


TRADE-MARK— conimwec?. 

Ch.  114,  and  In  re  Smokeless  Powder  Co.'s  Trade- 
mark, [1892]  1  Ch.  590,  approved  of  and  dis- 
tinguished. 

Per  Komer  L.J. :  The  word  "  distinctive  "  in 
8.  74  means  something  which,  at  the  time  of 
registration,  is  chosen  by  the  applicant  and  is 
prima  facie  suitable,  when  used,  for  the  purpose 
of  distinguishing  his  goods  from  the  goods  of 
others. 

Whether  a  disclaimer  under  s.  74  can  be  made 
or  ordered  subsequently  to  the  application  for 
registration  of  the  trade-mark,  qiisere.  In  re 
Faulder  &  Co.'s  Teade-maek        -    C.  A.  125 

3.   Begistration  —  "  Invented  Word  "  — 

Non-descriptive  Word  —  Patents,  Designs,  and 
Trade  Marks  Act,  1888  (51  &  52  Vict.  c.  50), 
s.  10. 

The  word  "Uneeda,"  being  a  mere  misspelt 
combination  of  the  English  words  "You  need  a," 
is  not  an  "  invented  word  "  within  the  meaning 
of  s.  10  of  the  Patents,  Designs,  and  Trade  Marks. 
Act,  1888.  Moreover,  it  is  descriptive  of  the 
character  or  quality  of  the  goods :  and  on  both 
these  grounds  it  is  not  the  proper  subject  of 
registration  as  a  trade-mark. 

Decision  of  Cozens-Hardy  J.,  [1901]  1  Ch. 
550,  affirmed.    In  re  "  Uneeda  "  Trade-mark 

C.  A.  785 

TRANSFER — Shares — Begistration — Transfer  in. 

blank—  Equitable  mortgage— Notice — 
Priority  -  -  -  -  52Z 
See  Company.  12. 

TRUST — Secret  trust — Absolute  gift — Charity — 
Trust  for  benefit  of  public,  but  . so  that 
they  should  acquire  no  rights  -  403 
See  Will.  2. 

 For  sale — Right  of  trustees  to  retain  land 

unsold        -        -        -        -  841 
See  Charity.  2. 
T'RVST'EE—Administratioii — Trustees  carrying  on 
Testator's  Business  —  Defaulting  Trustee — Claim 
hy  Creditors  of  the  Business — Indemnity. 

Where  a  testator's  business  is  carried  on  after 
his  death  by  his  trustees  under  a  power  in  the 
will,  the  right  of  the  creditors  of  the  business  to 
be  paid  out'of  the  trust  estate  in  priority  to  the 
creditors  of  the  testator,  by  virtue  of  the  trustees' 
right  of  indemnity  in  respect  of  the  debts  properly 
incurred  by  them  in  carrying  on  the  business,  is 
not  precluded  by  the  fact  that  one  of  the  trustees 
has  been  found  a  defaulter.  Iri  re  Frith. 
Newton  v.  Rolfe      -        -     Kekewich  J.  342 

2.  Breach  of  Trust — Improper  Investment 

hy  Trustees — Poiver  to  incest  on  Beal  Security  in 
Ireland — Puisne  Mortgage— Belief  under  Judicial 
Iradees  Act,  1896  (59  ct  60  Vict.  c.  35),  s.  3. 

The  trustees  of  a  marriage  settlement  were 
thereby  directed  to  invest  the  trust  funds  in' 
(among  other  alternative  modes  of  investment) 
Covernment  securities  of  India,  or  on  freehold, 
copyhold,  leasehold,  or  chattel  real  securities  in 
England,  Wales,  or  Ireland,  and  were  empowered 
to  vary  investments  with  the  consent  of  the 
husband  and  wife  during  their  joint  lives. 
Lands  in  Ireland,  which  were  already  subject  to 
mortgages  for  4700Z.  and  2460?.,  were  further 
mortgaged  for  a  sum  of  17,900/.,  which  was  by 
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i    ^'RTJSTEE— continued. 

'  -subsequent  payments  reduced  to  12,150Z.  There 
"were  three  sub-mortgages  of  the  last-mentioned 
mortgage  for  the  sums  of  4000L,  2158Z.,  and  5000^. 
^respectively.   The  trustees  of  the  marriage  settlc- 

I    ment,  without  the  consent  of  the  wife,  sold  out 

[  India  stock  formintr  part  of  the  trust  funds,  and 
invested  the  proceeds  thereof  on  a  transfer  of  the 
third  sub-mortgage  for  5000Z.     They  took  no 

I  legal  advice  as  to  the  propriety  of  this  investment 
(before  making  it.  In  an  action  against  the  sur- 
viving trustee  of  the  settlement  for  breach  of 
trust : — 

Held,  without  deciding  wlietlier  a  puisne 
^   mortgage  on  land  in  Ireland  is  of  necessity  and 
I    in  all  cases  an  improper  investment  for  trust 
funds,  that  an  investment  of  such  a  nature  as  the 
1    trustees  had  made  in  the  case  before  the  Court 
1    was  a  breach  of  trust,  and  that,  under  the  circum- 
stances, the  defendant  ought  not  to  be  relieved 
from  liability  in  respect  thereof  under  the  Judicial 
Trustees  Act,  1896,  s.  3.    Chapman  v.  Browne 

C.  A.  785 

3.    Breach  of  Trust— Trustee  Act,  1888 

(51  &  52  Vict.  c.  59),  s.  8 — "  Action  to  which  no 
■existing  Statute  of  Limitations  applies"  —  Pro- 
j,  ^erty  "  received  hy  Trustee  and  converted  to  his 
'  \  use "  —  Real  Property  Limitation  Act,  1871: 
(37  &  38  Vict.  c.  57),  s.  8 — Executor  lohen  becoming 
Trustee. 

A  testator  bequeathed  his  personal  estate  to 
three  trustees  and  executors  upon  trust  for  con- 
version and  investment  to, provide  an  annuity  to 
j[   be  paid  to  his  wife  during  her  life,  and  to  divide 
the  residue,  and  also  the  annuity  fund  at  his 
1   wife's  decease,  into  four  shares,  one  of  which  was 
I  settled  on  a  niece  of  the  testator  for  life  with 
:  xemainder  to  her  children,  and  the  other  three 
j   were  divisible  between  the  three  executors  equally. 
'    After  the  death  of  the  widow  the  executors  and 
trustees  divided  the  fund  set  apart  to  answer  the 
annuity,  and  instead  of  retaining  the  settled 
share,  paid  it  away  to  the  tenant  for  life.  More 
than  six  years,  and  less  than  twelve  years,  after 
the  death  of  the  tenant  for  life,  one  of  her  chil- 
|,  dren  brought  an  action  against  the  represeiita- 
1  'tives  of  the  three  executors  and  trustees  fo>  "an  I 
account  of  the  settled  share,  and  payment  of  what  ! 
I  ••should  be  found  due  to  the  plaintiff : —  I 
Held,  that  it  must  be  assumed  that  the  execu-  | 
^ors  and  trustees  of  the  will  acted  duly  in  tlie  I 
,   administration  of  the  estat",  and  became  trustees  ! 
j  of  the  fund  upon  the  express  trusts  declared  by  ! 
jl  the  will,  and  that  the  action  w^as  not  an  action 
'   i;  for  a  legacy  within  the  Real  Property  Limitation 
\   :  Act,  1874,  but  was  brought  against  the  defend- 
t   ;  ants  in  the  character  of  trustees  and  not  of 
1   ;  •executors,  and  was  "one  to  which  no  existing 
Statute  of  Limitations"  applied  witliin  the  Trustee 
)      Act,  1888,  s.  8,  sub-s.  1  (6)  : 

i  Held,  also,  that  as  each  of  the  executors  and 

)  trustees  received  only  the  share  which  was  pay- 
,  '  able  to  him  by  the  terms  of  the  will,  it  could  not 

-be  held  that  a  part  of  the  settled  share  was 
:  '  .received  by  him  and  "converted  to  his  use" 
^      -within  the  meaning  of  the  exception  contained 

an  the  earlier  part  of  sub-s.  1  of  s.  8  of  the  Act  of 

1888  : 

Held,  therefore,  that  the  aetion  was  barred  ' 


TRUSTEE— continued. 

under  s.  8  of  the  Act  of  isss  by  the  lapse  of  six 
years  from  the  time  when  tlic  right  of  action 
accrued.    In  re  Tim  mis.    Nixon  v.  Smith 

Kekewich  J.  176 

4.   Discharge — No  nev)  Trustee  Appointed 

— Administration  Action  —  Jurisdiction — Trustee 
Act,  1893  (56  &  57  Vict.  c.  53),  s.  25. 

In  an  action  to  administer  a  trust  the  Court 
has  jurisdiction  to  discharge  a  trustee  without 
appointing  a  new  trustee  in  his  place. 

Courtenay  v.  Courtenay,  (1846)  3  J.  &  La  T. 
519,  533,  followed. 

This  cannot  be  done  under  s.  25  of  the  Trustee 
Act,  1893,  as  it  is  not  the  practice  to  reappoint 
continuing  trustees  in  place  of  themselves  and  a 
retiring  trustee. 

In  re  Aston,  (1883)  23  Ch.  D.  217,  applied, 
ivi  re  Chetwynd's  Settlement.  Scamsbrick  v. 
Nevinson  _        _        _    Farwell  J.  692 

 Infant — Advowson  —  Patron  —  Trustees  to 

present  during  minority  -  -  400 
See  Ecclesiastical  Law. 

 Infant  tenant  for  life — Possession  during 

minority — Gruardian  -  -  391 
See  Settled  Land.  8. 

 Mansion-house — Dilapidations  —  Salvage — 

Repairs — Expenditure  out  of  capital — 
Jurisdiction  -  -  -  -  15 
-See  Will.  7. 

 Mortgage — Reconveyance— -Married  woman 

—  Trustee  mortgagee  —  Separate  ac- 

knowledi?meut  _  _  _  451 
See  Deed. 

 Parties  —  Adding  defendant  —  Joint  and 

several  liability  of  trustees  —  911 
^ee  Practice.  6. 

 Resulting  trust — Policy  made  payable  to 

another — Purchase  in  name  of  stranger 
— Presumption  of  intention  -  282 
See  Insurance,  Life. 

 Service  out  of  jurisdiction  —  Third-party 

notice — Contribution        -        -  287 
j  See  Practice.  7. 

i   Settled  Laud  Acts,  Trustees  for  purposes  of 

j  — Tenant  for  life  trustee — Future  trust 

I  for  sale       -        -         -        -  258 

{  >S'ee  Settled  Land.  7. 

 Trustee  for  sale— Sale  to  ex-trustee  twelve 

years  after  his  retirement  -  244 

>S'ee  Vendor  and  Purchaser.  5. 

 Turnpike  trustees  —  Road  originally  con- 
veyed in  fee — Vesting  in  urban  autho- 
rity— Overhead  wires  -  -  866 
See  Local  Government. 

TRUSTEE  IN  BANKRUPTCY  — Shares— Bank- 
ruptcy of  member  —  Rectification  of 
register  _  _  _  -  467 
See  Company.  10. 

TURNPIKE  TRUSTEES— Road  originally  con- 
veyed in  fee — Vesting  in  urban  autho- 
rity— Overhead  wires  -  -  866 
See  Local  Government. 
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ULTRA  VIRES— Objects— Ancillary  powers  — 
Declaration  that  all  clauses  independent 
— Injunction  -        -        -  745 

See  Company.  7. 

 Tolls — Equality — Undue  preference  369 

See  Railway.  2. 

UNDIVIDED  SHARES— Power  of  sale— Several 
persons  constituting  tenant  for  life  336 
See  Settled  Land.  5. 


VENDOR  AND  'PVRCKAS^'R- Conditions  of  Sale 
— Delay — Interest — Damages — Loss  of  £xpeeted 
Frofits. 

A  purchaser  cannot  be  compelled  to  pay 
interest  for  delay  under  a  condition  that  *'  the 
purchaser  in  default "  shall  pay  interest  on  the 
remainder  of  his  purchase-money,  where  the 
delay  has  been  occasioned  by  the  default  of 
the  vendor. 

Damages  can  be  recovered  by  a  purchaser 
from  bis  vendor  for  delay  in  completing  the  pur- 
chase, where  the  delay  has  been  occasioned  by 
default  of  the  vendor,  not  in  consequence  of  want 
of,  or  defect  in,  title,  or  in  consequence  of  con- 
veyancing difficulties,  but  by  reason  of  the  vendor 
not  haviijg  used  reasonable  diligence  to  perform 
his  contract.    Jones  v.  Gardiner    Byrne  J.  191 

2.  Conditions  of  Sale — Interest  on  Pur- 
chase-money—  Wilful  Default  —  Dispute  as  to 
—  Wording  of  Conveyance — Specific  Performance 
Order  for  Account  of  Rents  and  Frofits — Vendor 
in  occupation  of  Land  Sold — Occupation  Rent — 
Farming  Losses. 

By  an  agreement  for  the  sale  of  real  estate  it 
was  provided  that  if  from  any  cause  whatever 
other  than  wilful  default  on  the  part  of  the 
vendors  the  purchase  was  not  completed  on 
January  2,  1899,  the  purchase-money  should 
bear  interest  at  5  per  cent.  A  dispute  arose 
about  the  wording  of  the  conveyance,  and  the 
purchase  was  not  completed  on  the  day  fixed ; 
the  purchaser  brought  an  action  for  specific 
performance,  and  Buckley  J.  held  that  the 
vendors  had  been  wrong  in  the  dispute  and  gave 
judgment  for  specific  performance  with  costs. 
The  master  by  his  certificate  found  that  interest 
was  payable  on  the  purchase-money,  and  the 
purchaser  took  out  a  summons  to  vary  the  certifi- 
cate by  disallowing  the  interest,  on  the  ground 
that  the  delay  had  been  caused  by  the  wilful 
default  of  the  vendors  : — 

Held,  that  there  had  been  no  wilful  default 
on  the  part  of  the  vendors,  and  that  the  delay 
had  not  been  caused  by  the  dispute  about  the 
form  of  the  conveyance. 

The  definition  of  wilful  default  given  in  In  re 
Young  and  Ilarston^s  Contract,  (1885)  31  Ch.  D. 
168,  has  only  been  modified  to  tlie  extent  that  in 
In  re  J.ondon  Corporation  and  Tuhhs'  Contract, 
[1894]  2  Ch.  524,  it  was  held  that  cases  of  honest 
mistake  did  not  constitute  wilful  default.  No 
distinction  has  been  drawn  for  this  purpose 
between  mistakes  of  title  and  mistakes  of 
conveyance. 

Alter  the  commencement  of  the  action  one  of 
the  farms  agreed  to  be  sold  fell  vacant.  The 
vendors  did  not  let  it,  but  occupied  it  themselves, 
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paid  the  valuation  of  the  outgoing  tenant,  and* 

farmed  the  land  : — 

Held,  that  under  the  account  of  rents  and- 
profits  directed  by  the  order  for  specific  perform- 
ance (which  was  not  on  tlie  footing  of  wilful 
default)  the  vendors  must  be  charged  with  rents  - 
and  profits,  and  the  proceeds  of  sale  of  crops 
actually  received,  but  not  with  an  occupation^ 
rent ;  that  they  were  entitled  to  be  allowed  what 
they  had  paid  for  the  valuation  and  ihe  expenses 
of  realizing  the  crops,  but  not  for  the  losses 
incurred  in  farming.    Bennett  v.  Stone 

Buckley  J.  226 

3.  Deposit —  Contract  for  Furchase  of^ 

Land — Contract  determined  without  Default  of 
Furchaser — Lien  for  Deposit — Fower  to  Furchaser 
to  rescind  in  given  Event — Rescission. 

The  purchaser  of  real  estate  has  a  lien  on  the 
property  for  his  deposit  when  the  contract  for 
purchase  is  determined  without  any  default  on. 
his  part,  not  only  when  it  is  determined  by  reason 
of  the  default  of  the  vendor. 

A  contract  for  the  purchase  of  land  empowered 
the  purchaser  to  rescind  the  contract  on  the, 
happening  of  a  specified  event.  In  exercise  of 
this  power  the  purchaser  rescinded  the  con- 
tract : — 

Held,  that  the  purchaser  had  a  lien  on  th&, 
land  for  the  deposit  which  he  had  paid. 

Decision  of  Farwell  J.,  [1901]  1  Ch.  911, 
affirmed.   Whitbread  &  Co.  v.  Watt    C.  A.  835% 

4.  Title  —  Adverse   Title  —  Constructive 

Notice — Notice  by  Tenancy— Conveyancing  Acty 
1882  (45  &  46  Vict.  c.  39),  s.  3. 

The  occupation  of  land  by  a  tenant  afiects  a^ 
purchaser  of  the  land  with  constructive  notice  of. 
all  that  tenant's  rights,  but  not  with  notice  of  his- 
lessor's  title  or  rights. 

Actual  knowledge  by  the  purchaser  that  the. 
rents  of  the  land  are  paid  by  the  tenants  to  some 
person  whose  receipt  of  them  is  inconsistent  with: 
the  title  of  the  vendor  is  constructive  notice  of. 
that  person's  rights ;  but  mere  knowledge  that, 
the  reuts  are  paid  to  an  estate  agent  affects  the 
purchaser  with  no  notice  at  all. 

Decision  of  FarweU  J.,  [1901]  1  Ch.  45,. 
aflSrmed. 

Barnhart  v.  GreensMelds,  (1858)  9  Moo.  P.  C. 
18,  followed. 

Dictum  of  Jessel  M.R.  to  the  contrary  int' 
Mumford  v.  Stohwasser,  (1874)  L.  E.  18  Eq.  556^ 
562,  disapproved.    Hunt  v.  Luck    -    C.  A.  42&> 

5.  Trustee  for  Sale — Retirement  —  Fur- 
chase  of  Trust  Froperty — Sale  to  Ex-trustee  Twelve 
Years  after  his  Retirement. 

Apart  from  any  circumstances  of  doubt  or- 
suspicion,  there  is  no  rule  of  the  Court  that  &> 
person,  who  has  ceased  for  twelve  years  to  be  a 
trustee  of  an  instrument  which  contains  a  trust 
for  sale,  cannot  become  a  purchaser  of  property 
subject  to  the  trust.  In  re  Boles  and  Bkitisk* 
Land  Company's  Contract    -    Buckley  J.  244 

6.          Will  —  Special  Executors  —  General 

Executors — Sale  by  General  Executors — Concur-- 
rence  of  Special  Executors — Land  Transfer  Act., 
1897  (60  iHc  61  Vict.  c.  65,  ss.  1,  2  sub-s.  2,  24- 
sub-s.  2. 

Where  by  his  mil  a  testator  appoints  special 
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executors  as  to  property  situate  in  a  foreign 
country  or  in  the  Colonies,  and  by  the  same  will 
appoints  other  persons  general  executors  of  his 
will,  on  a  sale  by  the  general  executors  of  the 
testator's  real  estate  in  England  a  good  title  can 
be  sliewn  thereto  without  the  concurrence  of  the 
-special  executors.  In  re  Cohen's  Executors 
AND  London  County  Council    -    Byrne  J.  187 

 Doubtful  title — Purchaser  for  value  without 

notice  -  -  _  _  699 
See  Settled  Land.  9. 
 Sheriff's  costs — "Deduction  "  from  purchase- 
money — liands  Clauses  Act  -  326 
See  Practice.  3. 
 Tenant  for  life  trustee — Trustees  for  pur- 
poses of  Settled  Land  Acts  -  258 
See  Settled  Land.  7. 

'VESTED — Or  contingent — Kesidue  to  individuals 
in  shares.  Gift  of — Gift  of  income  for 
maintenance  of  all  -  -  -  945 
See  Will.  10. 

VESTING— Bequest  to  descend  with  dignitj- — 
Period  of  absolute  vesting  -  807 
See  Heirlooms. 

¥OTING — Shares — Agreement  to  vote  in  a  par- 
ticular way — Executors — Directors  530 
See  Company.  9. 

WARD  OF  COURT— Testamentary  guardian- 
Guardian's  change  of  religion — Removal 
of  guardian  -  -  -  -  688 
See  Infant.  2. 

WARRANTY — Attorney  innocently  acting  under 
forged  power — Liability  of  agent — Third 
party — Indemnity  -  -  -  610 
See  Principal  and  Agent.  1. 

WATER — Artificial  Watercourse — Eiparian  Pro- 
prietors— Right  to  Use  of  Water — Nature  of 
Trammed  Lost  Grant. 

In  the  case  of  an  artificial  watercourse,  the 
origin  of  which  is  unknown,  the  proper  inference 
from  the  user  of  the  water  and  from  other  circum- 
stances may  be  that  the  channel  was  originally 
'Constructed  upon  the  condition  that  all  the 
riparian  proprietors  should  have  the  same  rights 
(including  a  right  to  use  the  w^ater  for  manu- 
facturing purposes)  as  they  would  have  had  if 
the  stream  had  been  a  natural  one. 

Sutclife  v.  Booth,  (18G3)  32  L.  J.  (Q.B.)  136, 
followed. 

The  use  of  the  water  by  a  riparian  proprietor 
for  manufacturing  purposes  must  be,  as  was  laid 
down  in  Bliner  v.  Gihnoiir,  (1 858)  12  Moo.  P.  C. 
131,  at  p.  156,  such  as  not  to  interfere  with  the 
lawful  use  of  the  water  by  the  other  proprietors, 
above  or  below  him,  or  to  infl.ict  on  them  a 
sensible  injury. 

The  plaintiffs  were  the  owners  of  a  mill, 
which  was  situate  upon  an  artificial  cut  or 
channel,  the  water  flowing  through  which  was 
«sed  for  working  the  mill.  The  water  was 
admitted  into  the  cut  from  a  natural  river.  The 
cut  was  about  a  mile  and  a  half  long,  and  it 
rejoined  the  river  at  its  lower  end.  The  plaintiffs 
also  owned  a  factory,  near  to  the  mill,  but  a  little 
higher  up  the  stream.  For  the  purposes  of  the 
Vol.  I.  1902.  ; 
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factory  the  plaintiffs  abstracted  water  from  ths 
stream,  returning  wliat  they  abstracted  to  the 
stream  below  the  mill. 

The  defendants  owned  a  factory  higher  up 
the  stream.  For  the  purposes  of  the  factory  they 
abstracted  water  from  the  stream,  returning  it 
diminished  in  quantity  by  evaporation. 

The  plaintiffs  brought  the  action  to  restrain 
the  defendants  from  abstracting  water  so  as  to 
injure  their  mill.  The  plaintiffs  claimed  a  right 
to  the  whole  of  the  water  in  the  channel.  The 
artificial  stream  was  known  to  have  existed  for 
some  centuries,  but  there  was  no  evidence  as  to 
when  or  by  whom,  or  on  what  conditions,  it  had 
been  originally  constructed.  The  admission  of 
water  to  the  cut  had  always  been  under  the 
control  of  the  mill-owner,  who  had  always  kept 
the  chaunel  clear  and  had  repaired  its  banks. 
The  defendants'  factory  was  situate  on  the  site 
of  an  old  tannery,  for  the  puiposes  of  which 
water  used  to  be  abstracted  from  the  stream, 
though  it  was  alleged  that  the  defendants  had 
increased  the  amount  abstracted. 

There  was  evidence  that  there  had  formerly 
been  a  fulling-mill  upon  the  stream  above  the 
plaintiffs'  mill. 

Held,  by  the  Court  of  Appeal,  that  the  proper 
inference  from  the  user  of  the  water  was  that  the 
artificial  cut  had  been  originally  constructed 
upon  the  terms  that  all  the  riparian  proprietors 
should  have  at  least  the  same  rights  in  regard  to 
the  use  of  the  water  as  tliey  would  have  had  if 
the  stream  had  been  a  natural  one. 

The  evidence  satisfied  the  Court  of  Appeal 
that  the  abstraction  of  water  by  the  defendants 
had  not  been  such  as  to  cause  sensible  injury 
to  the  plaintiffs'  mill,  and  that,  therefore,  the 
defendants  ought  not  to  be  restrained  from 
abstracting  water. 

Decision  of  Byrne  J.  reversed.  Baily  &  Co. 
V.  Clark,  Son  &  Morland    -        -    C.  A.  649 

WIFE— Husband  and. 

See  under  Husband  and  Wife. 

"  WIFE" — Named  legatee  misdescribed  as  wife 
See  Will.    8.  936 

WILFUL  DEFAULT— Conditious  of  sale— In- 
terest on  purchase-money  -  -  226 
See  Vendor  and  Purchases.  2. 

WATERCOURSE. 

See  under  Water. 
WILL — Absolute  Gift — Property  or  Power — Gift 
of  Income — Life  Tenant — Power  to  use  Capital  if 
Income  not  "  sufficieiit  " — Power  of  Appointment. 

Bequest  of  the  income  of  an  estate  to  testator's 
wife  for  life  with  a  direction  that  "  in  case  such 
income  shall  not  be  sufficient  she  is  to  use  such 
portion  of"  the  capital  "as  she  may  deem  ex- 
pedient." On  wife's  decease  "  what  is  left "  of 
the  capital  to  be  divided  among  certain  residuary 
legatees : — 

Held,  that  the  wife  has  a  general  power  of 
appointment  over  the  cajiital  during  her  life. 

Re  Pedrotti's  Will,  (ISoi))  27  Beav.  583,  dis- 
tinguished. 

Whether  the  wife  can  appoint  by  will,  qaxre. 
In  re  Richards.    Uglow  v.  Kicha!;ds 

Farwell  J.  76 
Z  1 
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2.   Absolute  Gift— Secret  Trust— Charity-- 

Trust  for  Benefit  of  Public,  but  so  that  they  should 
acquire  no  Rights. 

The  testator  established  a  museum,  and  laid 
out  a  portion  of  his  estate  as  a  pleasure  ground, 
and  maintained  the  same  for  the  benefit  of  the 
public,  whom  he  admitted  tliereto  under  certain 
restrictions,  while  reserving  to  himself  his  private 
rights.  By  his  will  he  devised  and  bequeathed 
the  museum  and  pleasure  grounds  and  an  annuity 
of  SOOl.  for  the  maintenance  of  the  same  to  his 
son.  It  was  alleged  that  these  gifts  were  really 
subject  to  a  secret  trust  in  favour  of  the  public  : — 

Heldt  on  the  evidence,  that  it  was  proved  that 
the  testator  intended  his  son  to  maintain  the 
museum  and  grounds  and  allow  the  public  access 
thereto  as  before,  and  that  the  son  accepted  the 
gifts  with  the  assurance  that  this  should  be  done ; 
but  that  the  testator  intended  that  the  public 
should  acquire  no  rights,  and  therefore  that  no 
charitable  trust  had  been  created. 

Decision  of  Kekewich  J.,  [1901]  1  Ch.  352, 
reversed.  In  re  Pitt  Kivers.  Scott  v.  Pitt 
Rivers   -        -        -        -        -    C.  A.  403 

3.    Collective  Devise  of  Real  Estates — 

Aggregation  of  Charges — Exoneration  of  Personal 
Estate — Construction  of  Will — LocJce  King's  Acts 
(Real  Estate  Charges  Acts),  1854,  1867,  1877 
(17  &  18  Vict.  c.  113;  30  d:  31  Vict.  c.  69; 
40  &  41  Vict.  c.  34). 

Since  Locke  King's  Acts  a  collective  devise 
of  lands  of  any  tenure  to  the  same  set  of  persons 
prima  facie  throws  the  aggregate  charges  on  to 
the  aggregate  lands  in  exoneration  of  the  testator's 
personal  estate. 

Ratio  decidendi  of  Talbot  v.  Earl  Radnor, 
(1834)  3  My.  &  K.  252 ;  41  R.  R.  64 ;  Fairtloiigh 
v.  Johnstone,  (1865)  16  Ir.  Ch.  Rep.  442 ;  Syer  v. 
Gladstone,  (1885)  30  Ch.  D.  014 ;  In  re  Botchliys, 
(1886)  32  Ch.  D.  408,  and  Freiven  v.  law  Life 
Assurance  Society,  [1896]  2  Ch.  51],  explained 
and  applied.  In  re  Baron  Kensington.  Earl 
OF  Longford  v.  Baron  Kensington 

Farwell  J.  203 

4.  •          "  Furniture    and    other  Personal 

Effects^^  Gift  of — Effect  as  regards  Fixtures  and 
Trade  Furniture — Construction  of  Will. 

Testator  was  an  innkeeper  carrying  on  business 
at,  and  the  yearly  tenant  of,  the  Roebuck  Hotel, 
where  there  were  furniture  and  effect?,  some  part 
of  which  was  used  by  him  personally  and  the  rest 
for  the  purposes  of  the  hotel  business ;  also  trade 
and  tenant's  fixtures. 

By  his  will  he  bequeathed  "  all  the  furniture 
and  other  personal  effects  belonging  to  me,  and 
which  at  the  date  of  my  death  are  at  the  Roe- 
buck Hotel,"  to  W.,  and  he  gave  the  residue  of 
his  personal  estate  to  other  persons  : — 

Held,  that  W.  was  entitled  to  the  furniture, 
linen,  plate,  glass,  china,  and  other  etiects  at  the 
hotel,  whether  used  for  domestic  purposes  or  for 
the  purposes  of  the  hotel  business ;  but  not  to 
the  trade  or  tenant's  fixtures.  In  re  Seton-Smith. 
Burnand  v.  Waite     -        -     Buckley  J.  717 

6.  "  Issue  " — Estate  in  Special  Tail — Rule 

in  Shelley's  Case — Construction  of  Will. 

A  devise  to  "  Charles  if  he  marries  a  fit  and 
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worthy  gentlewoman  and  has  issue  male  to  such 
issue  male  and  their  male  descendants,  in  failure 
of  which  "  then  over  : — 

Held,  to  be  equivalent  to  a  devise  to  "  Charles- 
and  such  issue  male  as  he  may  have  by  marriage 
with  a  fit  and  worthy  gentlewoman  and  their 
male  descendants,  in  failure  of  which "  then 
over,  and  thus  to  create  an  estate  in  special  tail 
male  in  Charles. 

Decision  of  Buckley  J.  affirmed.  Pelham 
Clinton  v.  Duke  of  Newcastle      -    C.  A.  34 

6.   Legatee  entitled  to  Share  on  surviving! 

Testator — Disappearance  in  Testator^s  Lifetime — 
No  Evidence  of  Death — Presumption — Onus  Pro- 
bandi. 

In  September,  1892,  P.,  who  was  then  twenty- 
four  years  of  age,  disappeared,  and  he  had  never 
since  been  heard  of.  Under  his  father's  will  he 
was  entitled  to  a  share  of  the  residuary  estate  m 
the  event  of  his  surviving  the  testator.  The  tes- 
tator died  in  June,  1893.  Upon  a  summons 
taken  out  by  the  trustees  in  1900  to  have  itr 
determined  how  P.'s  share  ought  to  be  dealt 
with : — 

Held,  that  P.  must  be  presumed  to  be  dead, 
and,  in  the  absence  of  proof  that  he  had  survived 
the  testator,  the  Court,  without  making  any 
declaration  as  to  the  date  of  P.'s  death,  gave  the: 
trustees  liberty  to  distribute  his  share  on  the 
footing  that  he  had  predeceased  the  testator^ 
In  re  Benjamin.   Neville  v.  Benjamin 

Joyce  J.  723 

7.    Mansion-house — Devise  to  Trustees — 

Bare  Legal  Estate— Powers  of  Management,  Absence 
of — Tenant  for  Life  and  Remainderman — Equit- 
able Estates — Dilapidations — Salvage — Repairs — 
Expenditure  out  of  Capital — Jurisdiction. 

A  testator  devised  a  freehold  mansion-house 
to  the  use  of  trustees  in  trust  for  his  sister  for 
life,  "  subject  to  the  condition  that  she  shall  keep 
the  said  premises  in  the  state  of  repair  in  wliich 
she  finds  them  at  my  death,"  with  remainder  in 
trust  for  his  nephews  successively  for  life  subject 
to  the  same  condition,  with  remainders  over. 
And  he  bequeathed  personal  estate  upon  trusts 
corresponding  to  those  of  the  mansion-house.  The 
will  did  not  impose  on  the  trustees  any  trusts' 
whatever  for  the  management,  maintenance,  or 
repairs  of  the  mansion-house.  At  the  testator's 
death  the  house  was  in  general  disrepair.  UpoB 
the  application  by  tiie  trustees  as  to  whether  they 
could  apply  capital  moneys  in  their  hands  in. 
putting  the  house  iato  good  repair : — 

Held,  affirming  Kekewich  J.,  that  as  the 
evidence  did  not  shew  the  case  to  be  one  of 
"salvage,"  the  Court  could  not,  either  under  the 
Settled  Land  Acts  (which  admittedly  did  not 
apply)  or  its  general  jurisdiction,  authorize  the 
proposed  expenditure. 

The  rule  laid  down  by  Chitty  J.  in  In  re  De 
Teissier's  Settled  Estates,  [1893]  1  Ch.  153,  165, 
approved  of  and  applied.    In  re  Willis.  Willi 
V.  Wlllis        -        -        -        -       C.  A.  15 

8.    Misdescription  — ■  "  Wife  "  —  Named^ 

Legatee  misdesrribed  as  Wife — Construction  of 
Will. 

A  testator  bequeathed  a  fund  upon  trust. 


1  Ch. 
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"WILL — contintied. 

after  a  trust  to  pay  the  income  to  his  son,  to  pay 
the  income  "  to  my  son's  wife  L.  if  she  shall  sur- 
vive him."  The  son,  who  lived  in  the  Colonies, 
had  written  to  his  father  that  he  had  married  a 
lady  named  L.  C.  L.  C.  lived  with  the  son  as 
his  wife  till  his  death  and  was  reputed  to  be 
his  wife,  but  she  was  not  married  to  him.  The 
testator  never  had  any  direct  communication  with 
L.  C.  :— 

Held,  upon  the  construction  of  the  will,  that 
inasmuch  as  the  identity  of  the  legatee  was 
established  by  her  name,  the  annexed  misdescrip- 
tion of  her  as  the  son's  wife  did  not  vitiate  the 
gift,  the  Court  not  being  at  liberty  to  speculate 
as  to  the  motive  of  the  testator  in  making  the 
gift.   Andeeson  v.  Berkley     -     Joyce  J.  936 

9.  Next  of  Kin — Sister  of  the  Half-blood — 

Nephews  and  Nieces — Domlcil— Foreign  Law — 
Construction  of  Will. 

A  bequest  of  personalty  in  the  will  of  a  domi- 
ciled Englishman  to  the  "  next  of  kin "  of  a 
foreigner  must  be  construed  to  mean  the  nearest 
in  blood  according  to  English  law,  subject  to  any 
question  of  status  should  it  arise. 

Accordingly,  where  a  domiciled  Englishman 
bequeathed  a  legacy  to  a  German,  with  a  direction 
that  in  the  event  of  the  death  of  the  legatee  in 
his  lifetime,  which  happened,  the  legacy  should 
not  lapse,  but  be  divided  among  the  "  next  of 
kin  "  of  the  legatee  : — 

Heldy  that  the  next  of  kin  must  be  ascertained 
according  to  English  law,  and  that  a  sister  of  the 
half-blood  was  therefore  entitled,  to  the  exclusion 
of  nephews  and  nieces  who  by  German  law  would 
have  had  priority.    Li  re  Fergusson's  Will 

Byrne  J.  483 

10.    Besidue  of  Individuals  in  Shares, 

Gift  of — Gift  of  Income  for  Maintenance  of  all — 
Vested  or  Contingent — Construction  of  Will. 

Where  a  testator  gives  residue  to  several 
persons  on  their  attaining  twenty-one  in  equal 
shares,  and  directs  the  income  during  their 
respective  minorities  to  be  applied  for  the  main- 
tenance of  all  indiscriminately,  the  gift  will  not 
be  vested ;  secus,  if  the  direction  be  to  apply  the 
income  of  the  respective  shares  of  eacli  tor  his  or 
her  maintenance. 

Fox  V.  Fox,  (1875)  L.  K.  19  Eq.  286,  dis- 
tinguished. In  re  Gossling.  Gossling  v.  El- 
cock      -        _        _       Swinfen  Eady  J.  945 

■  Appointment. 

See  Cases  under  Power  of  Appoint- 
ment. 

 Charity— Will— Construction. 

See  Cases  under  Charity. 

 Election — Appointment  void  for  remoteness 

See  Power  of  Appointment.    3.  436 

  Estate  duty — Appointed  fund — Residue- 
Testamentary  expen^jes  -  -  248 
See  Revenue. 

 ■  Heirlooms— Dignity— Period  of  absolute 

vesting— Perpetuity       -        -  637 
See  Heirlooms. 

 Lease  in  consideration  of  premium — Opera- 
tion of  appointment  on  premium  -  100 
See  Power  of  Appointment.  4. 


WILL — continued . 

  Power  of  appointment — Blending  of  ap- 
pointed property  with  testator's  own- 
property  -  -  -  -  314- 
See  Power  of  Appointment.  2. 

  Sale  by  general  executors — Concurrence  of 

special  executors  -  -  -  187' 
See  Vendor  and  Purchasp:r.  G. 

  Unattested  will  —  Domiciled  foreigner  — 

Leaseholds  -  -  -  -  24 
See  Conflict  of  Laws.  1. 

 Words—"  all  the  Share  of  my  late  husband's 


estate,"  Gift  of  - 
See  Limitations,  Statute  of. 

WINDING-UP  OF  COMPANY. 

See  under  Company,  .i 

WIRES — Street — Overhead  wires  - 
See  Local  Government. 

WORDS— "Addition" 

See  Settled  Land.  2. 

 "  Best  rent "      -  - 

See  Settled  Land.  9. 

 "  Capital  money  "       -  - 

See  Power  of  Appointment. 


-  512 


-  866- 


-  97 


-  59» 


100 


•  "  Charitable  institution  " 

See  Charity.  4. 
■  "  Circulating  capital "  - 
See  Company.  6. 

•  "  Deduction  "  from  purchase-money  - 

See  Practice.  3. 

•  "  Distinctive  word  "  - 

See  Trade-mark.  2. 

"Dividend"     -  - 
See  Company.  6. 

"  Fixed  capital" 

See  Company.  6. 
"  Furniture  and  other  personal  effects  " 

See  Will.  4. 

"Interest"        -        -        -  - 
See  Company.  6. 

"Interested"    -        -  - 
See  Restraint  of  Trade. 

"  Invented  word "        -  - 
See  Trade-mark.  3. 

"  Issue  "  - 

See  Will.  5. 

"  Land  "  - 

See  Charity.  2. 

"  during  the  Marriage  " 
See  Settlement.  1. 

"Next  of  kin"  -        -  - 

See  Will.  9. 
"  Persons  principally  interested 

See  Land  Transfer. 
"Prodigal"       _        -  - 

See  Conflict  of  Laws.  2. 
"Profit"  - 

See  Company.  G. 
"  Property  "  - 

See  Company.  1. 
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-  78a 
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-  674 
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WOUDS— continued. 

'  "  Purchaser "     -        -  - 

See  Inheritance. 

 "Eequired"  - 

;See  Settled  Land.  10. 

 "  Eight  heirs  "  -        -  - 

See  Inheritance. 

 "  all  the  Share  of  my  late  husband' 

See  Limitations,  Statute  of. 


-  636 

87 

-  636 

c&tate  " 
512 


WORD  S  —contin  ued . 

 "  Substantial "  interference 

See  Light  and  Air. 

 "  Sufficient "  - 

/See  Will.  1. 

 "Wife"  - 

See  Will.  8. 

 "  Written  instrument  '* 

See  Practice.  5. 


-  302 

-  76 

-  936 

-  898 
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